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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
PRESIDING:

Georgia K. Lord, Program Chair; Georgia Lord Law, Atlanta

7:45 REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
		
arrival. A removable jacket or sweater is recommended.)
8:15 WELCOME
		 Charles E. Bailey, Law Office of Charles E Bailey, Decatur
DETERMINING LEGAL PARENTHOOD IN THIS ERA OF ASSISTED REPRODUCTIVE
TECHNOLOGY – AND HOW MUCH DID PATTON V. VANTERPOOL CHANGE THE
		
RULES?
		 Donna-Marie P. Hayle, Ney Hoffecker Peacock & Hayle LLC, Atlanta
		 Georgia K. Lord
8:20
		

8:50 TACKLING POTENTIALLY POLARIZING (AND PARALYZING) ISSUES IN CUSTODY
		
CASES – AS GAL, AS PARTY COUNSEL, OR AS A MEDIATOR
		 Facilitator: Alice W. Limehouse, Smith & Lake LLC, Decatur
		 Panelists:
		 Aisha Blanchard Collins, Blanchard Collins Law Firm, LLC, Decatur
		 Robert A. Burnett, Robert A. Burnett, PC, Atlanta
		 Leslie M. Gresham, Gresham Law Group LLC, Atlanta
		 J. Diane Woods, Huff Woods & Steele, Marietta
10:10 BREAK
10:25 EFFECTIVELY PREPARING YOUR CLIENT FOR LITIGATION, MEDIATION & TRIAL
		 Dawn E. de Klerk, Ellis Hoyle King de Klerk LLC, Decatur
11:10
		
		
		

THE PROFOUND CHALLENGE OF CHILDHOOD TRAUMA
Sheri T. Lake, Smith & Lake LLC, Decatur
Dawn R. Smith, Smith & Lake LLC, Decatur
Kim Oppenheimer, Ph.D., Atlanta Psych Consultants, Atlanta

12:10 LUNCH (Included in registration fee.)
12:40 CROSS-CULTURAL CONSIDERATIONS IN CUSTODY LITIGATION IN OUR
		
DIVERSE COMMUNITY
		 M. Debra Gold, Attorney at Law, Decatur
1:10
		
		
		
		
		
		
2:10

UNDERSTANDING YOUR THERAPY AND EVALUATION OPTIONS:
WHAT WOULD BE MOST USEFUL IN YOUR CUSTODY CASE
Facilitator: Charles E. Bailey
Panelists:
Marsha Schechtman, LCSW, Atlanta Behavioral Consultants, Roswell
Amy Todey, Ph.D., Peachtree Psychological Associates, Atlanta
Sarah Y. Vinson, M.D., Lorio Psych Group, Atlanta
BREAK
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2:25 USING TECHNOLOGY IN CUSTODY LITIGATION AND CO-PARENTING
		 Margaret E. “Max” Ruthenberg-Marshall, The Ruthenberg-Marshall Law Firm, Decatur
2:45 CRAFTING CUSTODY SETTLEMENTS AND PARENTING PLANS THAT SOLVE
		
TRICKY PROBLEMS
		 Rebecca Crumrine Rieder, Hedgepeth Heredia & Rieder LLC, Atlanta
3:15
		
		
		
		
		
		
		
4:15

JUDGES PANEL DISCUSSION
Facilitator: Kyla S. Lines, Richardson Bloom & Lines LLC, Atlanta
Panelists:
Hon. J. P. Boulee, Judge, DeKalb County Superior Court, Atlanta
Hon. Belinda Elaine Edwards, Judge, Fulton County Superior Court, Atlanta
Hon. A. Gregory Poole, Judge, Cobb County Superior Court, Marietta
Hon. Margaret M. Dorsey, Judicial Officer, Fulton Superior Court,
Family Division, Atlanta
ADJOURN
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Determining Legal Parenthood in
This Era of Assisted Reproductive Technology – and
How Much Did Patton
v. Vanterpool Change the Rules?

GEORGIA K. LORD
GEORGIA LORD LAW
75 Fourteenth Street
Suite 2840-G
Atlanta, Georgia 30309
Telephone No. (404) 888-3738
Georgia@GeorgiaLordLaw.com
www.GeorgiaLordLaw.com
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Determining Legal Parenthood in This Era of
Assisted Reproductive Technology – and How Much
Did Patton v. Vanterpool Change the Rules?
The increasingly common use of Assisted Reproductive Technology means that
many couples are bringing children into the world who have no biological connection to
one or both of the people who intend to parent them. Current Georgia laws on parentage
have not caught up. Numerous Georgia statutes addressing an individual’s standing to
seek custody have relied upon assumptions that no longer fit comfortably around a
significant number of existing situations: e.g., that it can be generally assumed that
pregnancy results from intercourse, that there is no need to define who is a biological
mother, that a child can only have one biological mother, that a child cannot have two
legal mothers or two legal fathers simultaneously, and that a marriage consists of a man
and a woman. In addition, there has been a long-standing tension regarding whether
we should accord standing as a parent on the basis of biology or, instead, recognize
parenthood by links of intention, childcare and mutual affection. The result is that
Georgia’s courts and family lawyers must increasingly try to fit commonly-occurring real
life situations into ill-fitting existing laws, often leaving putative parents uncertain of
their rights. The 2017 decision of Patton v. Vanterpool by the Georgia Supreme Court
may have further muddied the water.

The Key Role Marriage Plays in Determining Parentage
One clear way in which Georgia law defines parenthood is through marriage. “All
children born in wedlock or within the usual period of gestation thereafter are
legitimate.” O.C.G.A. § 19-7-20(a). More precisely, any child born in wedlock is
presumed to be the legitimate child of both of the parties to the marriage. This
presumption of legitimate status can be disputed, but there is a strong presumption in
favor of the child’s legitimacy. O.C.G.A. § 19-7-20(b) provides that, “Where possibility of
access exists, the strong presumption is in favor of legitimacy and the proof must be
clear to establish the contrary.”1 “The public policy favoring the presumption of a child's
legitimacy is one of the most firmly-established and persuasive precepts known in law.”
Williamson v. Williamson, 302 Ga. App. 115, 117, 690 S.E.2d 257, 258 (2010); see also
Stephens v. State, 80 Ga. App. 823, 825, 57 S.E.2d 493, 495 (1950).

The statute also provides:
(b) (cont.) If pregnancy existed at the time of the marriage and a divorce is sought and obtained
on that ground, the child, although born in wedlock, will not be legitimate.
(c) The marriage of the mother and reputed father of a child born out of wedlock and the
recognition by the father of the child as his shall render the child legitimate; in such case the child
shall immediately take the surname of his father.
O.C.G.A. § 19-7-20.
1
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In 1964, Georgia adopted a Code section that specifically addressed legitimacy
and the use of artificial insemination. The section provided that, “All children born
within wedlock or within the usual period of gestation thereafter who have been
conceived by means of artificial insemination are irrebuttably presumed legitimate if
both spouses have consented in writing to the use and administration of artificial
insemination.” O.C.G.A. § 19-7-21. This section may have been adopted in recognition of
the fact that the artificial insemination process often uses donor sperm. It is notable that
this statute creates an irrebutable presumption. Thus, if the elements of the statute are
satisfied, the child is deemed to be the legitimate child of both parents. Test results
showing no biological link between a spouse and the child would not change the
outcome.
This statute does not include any references to “father” or “mother.” Instead, it
references “spouses.” This neutral text makes the statute a promising path by which
many married, same-sex, female couples who conceive through an artificial
insemination process may be able to obtain recognition that each of them is a parent
and their child is a legitimate child of their marriage.

Marriage Equality for Same-Sex Couples
Of course, another significant development regarding the recognition of parental
rights for same-sex couples was the United States Supreme Court’s holding in the
“marriage equality” decision of Obergefell v. Hodges, 135 S.Ct. 2584, 2604-05 (U.S.
2015). Under the holding in Obergefell, a marriage between two women or two men
must be accorded the same treatment that would be given the marriage of a man and a
woman in the same circumstances. Any application of special, more demanding
standing rules to each member of the same-sex couple than would be applied to any
member of an opposite-sex couple standing in his or her shoes would be inconsistent
with the Supreme Court’s mandate. Thus, the parentage of a child born during the
pendency of a marriage between two men or two women must be governed by the same
rules that would be applied to any other marriage between Georgia residents. If spouses
use artificial insemination to conceive, and if both consent in writing to such use, under
O.C.G.A. § 19-7-21 the child is irrebutably presumed to be the legitimate child of the
marriage and both spouses should accordingly be recognized as the child’s legal parents.
Thus, if a child is born in wedlock, there is not necessarily a requirement of a biological
connection between the child and the spouse.
Since entry of the Obergefell decision, Georgia’s State Office of Vital Records
issues birth certificates that recognize both spouses as parents of children both during
the marriage, regardless of the sex of the spouses and the presence or absence of a
biological link. Some Georgia courts have already entered orders recognizing that
children born during a government-licensed marriage between same-sex spouses are the
legitimate children of that marriage, that both spouses are legal parents to such
children, and both the spouse who gave birth and the spouse who did not have equal
-2-
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standing to seek custody in divorce proceedings.2 Many (including the undersigned)
assumed that the irrebutable presumption of legitimacy established by O.C.G.A. § 19-721 would also apply to children conceived within marriage via other types of Assisted
Reproductive Technology.
In 2017, the Georgia Supreme Court considered O.C.G.A. § 19-7-21 anew in the
case of Patton v. Vanterpool, 302 Ga. 253, 256-57, 806 S.E.2d 493, 497 (2017). The
matter arose in the context of a couple who conceived a child via in vitro fertilization.
The IVF procedure was performed after the parties had become estranged; only four
days before the entry of their final judgment and decree, and after they had entered into
a settlement agreement that stated that “the parties neither had nor were expecting
children produced of the marriage.”3 Patton, 302 Ga. at 253, 806 S.E.2d at 494. Dr.
Vanterpool argued that Mr. Patton had consented in writing to the IVF procedure, that
they had still been married at the time it was administered, and that pursuant to
O.C.G.A. § 19-7-21 the resulting child was irrebutably presumed to be the legitimate
child of the marriage.
After closely examining the differences between the procedures of artificial
insemination and IVF, the Georgia Supreme Court held that the irrebutable
presumption created by O.C.G.A. § 19-7-21 only arose when an artificial insemination
procedure was used: the statute did not encompass children conceived by means of an
IVF procedure. Patton, 302 Ga. at 253 & 256-57, 806 S.E.2d at 494 & 497. The Court
reasoned:
We are unswayed by Appellee's argument that such a plain-language
construction of OCGA § 19-7-21 is unnecessarily restrictive. While Georgia
law favors legitimation, OCGA § 19-7-21 creates an irrebuttable
presumption, which is generally disfavored in the law, see Vlandis v.
Kline, 412 U. S. 441 (93 SCt 2230, 37 LE2d 63) (1973), and our
interpretation maintains the bounds of the plain language of the statute.
Further, the irrebuttable presumption of legitimacy in OCGA § 19-7-21 is
an exception to the general rule, found in OCGA § 19-7-20 (b), that
legitimacy may be disputed, and an expansive reading of OCGA § 19-7-21
would allow the exception to swallow the rule.
Patton, 302 Ga. at 256-57, 806 S.E.2d at 497.
Although the Court found that Dr. Vanterpool could “not establish legitimacy
through OCGA § 19-7-21,” the opinion indicated that she may still be able to establish
Mr. Patton’s paternity. The Court stated in a footnote that, “we do not speak to whether
Appellee may establish legal paternity through other means, such as OCGA § 19-7-20.”
Patton, 302 Ga. at 257 n.7, 806 S.E.2d at 497. As discussed above, § 19-7-20 presumes
Sample text from one such Order is provided in the Appendices.
The Court includes an explanation that “the record suggests that [Ms. Vanterpool] wanted to have a
child but could not undergo the procedure without [Mr. Patton's] consent.” Patton, 302 Ga. at 253 n.1,
806 S.E.2d at 494 (2017).
2
3
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that children conceived during a marriage are the legitimate children of that marriage
but gives the opposing party the opportunity to rebut this presumption.
The decision in Patton v. Vanterpool leaves a wake of significant questions.
Prime among them is the matter of whether the parenthood and legitimacy of a child
conceived through IVF and other Assisted Reproductive Technology other than artificial
insemination will be determined using the same standards and evidence used to make
such determinations for children conceived through sexual intercourse. Some of these
standards seem appropriate to apply in situations involved ART but application of
others would produce some frightening consequences. For instance, will a negative DNA
test constitute sufficient evidence to rebut a presumption of legitimacy, even if there is
evidence that the parties agreed to use an IVF process with donor materials? Could the
fact that the underlying marriage is between two men or between two women be deemed
adequate to prove that conception was impossible? Or will evidence of the family
relationship that previously existed, the parties’ prior intention to raise the child
together, and the best interest of the child be enough?

If Your Client Is Facing A Challenge to Their Standing to Seek Custody on
the Basis They Lack a Biological Link with their Child, What Do You Do?
The Patton decision offers scant guidance to parties (and courts) regarding the
rules to apply in determining whether a child who does not have a biological connection
to one or both spouses is legitimate. The holding provides that the question of
legitimacy can be considered under O.C.G.A. § 19-7-20 but does not provide any
guideposts regarding the evidence that may be relevant. For instance, will the parties’
intentions regarding the pregnancy be relevant? Will it be deemed significant that the
parties “know” throughout the child’s life that one or both spouses do not share a
biological link with the child? After all, such knowledge has been considered significant
in some prior cases involving reproduction by intercourse. Will the putative parents be
expected to enter into a certain type of paperwork or initiate a particular type of court
action to perfect their standing? We do not know reliable answers to these questions. I
invite you to explore some possible lines of argument with me. Let’s brainstorm where
we go from here!
Assume that you have a client who seeks your help in making a custody claim.
The client considers himself or herself to be a parent of a child born during a
government-licensed marriage. The client’s ex, however, is taking the position that your
client lacks standing to obtain custody rights because there is no biological link between
your client and the child. Or perhaps your client is seeking child support from an ex and
the ex is taking the position that he or she is not liable because they lack a biological
relationship with the child. What arguments can you make? What evidence should you
produce?

-4-
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1. Argue That Georgia Law Strongly Supports Recognition of Families
and Disfavors Delegitimizing Children
Georgia case law has long recognized a strong public interest in presuming that a
child is legitimate and in preventing parties from “delegitimizing” their children,
whether or not there is a biological link between the child and the purported parent. See,
e.g., Williamson v. Williamson, 302 Ga. App. 115, 117, 690 S.E.2d 257(2010) (“The
public policy favoring the presumption of a child's legitimacy is one of the most firmlyestablished and persuasive precepts known in law.”); Baker v. Baker, 276 Ga. 778, 77984, 582 S.E.2d 102 (2003)(“[T]his Court has recently held that the ‘best interests of the
child’ standard should be applied when a party seeks to ‘delegitimize a legitimate child
and to break up an existing legally recognized family unit already in existence.’), citing
Davis v. LaBrec, 274 Ga. 5, 7, 549 S.E.2d 76 (2001); cf. Pruitt v. Lindsey, 261 Ga. 540,
541, 407 S.E.2d 750 (1991)(Smith, J., in dissent, argues eloquently that children born
out of wedlock should be protected from stigma). Some of the principles and text from
these cases may provide valuable support for arguments favoring recognition of
standing for nonbiological parents.
Georgia jurisprudence currently provides that some types of custody actions
require a biological connection between a child and a person claiming standing as a
parent. For example, only a biological father may bring a legitimation action. Veal v.
Veal, 281 Ga. 128, 636 S.E.2d 527 (2006), citing Clements v. Phillips, 235 Ga. App. 588,
590, 510 S.E.2d 311, 312 (1998). Biology is not the only determining factor regarding
parenthood, however. Other principles that play key roles include whether the putative
parents were married, when they were married, whether a party seasonably brought an
appropriate legal action establishing custodial rights, and what would be in the best
interests of the child.
One case which illustrates the interplay between these factors is Wilson v. Moore,
342 Ga. App. 598, 598-601, 804 S.E.2d 170, 171-73 (2017). In the Wilson case, the Court
considered competing claims between a step-father seeking to adopt and the biological
father seeking to legitimate. The child had been conceived before the mother and the
step-father (Mr. Wilson) had married, but Wilson had lived with and provided support
for the mother and the child since before the child’s birth. The trial court initially found
that the biological father (Mr. Moore) was entitled to legitimate, because he had not
abandoned his opportunity interest to have a relationship with the child and because
there was no evidence he would be an unfit parent. The Georgia Court of Appeals
reversed, finding that the trial court had insufficiently considered Mr. Wilson’s claims.
Mr. Wilson was present at the child’s birth, he was named as the child’s father on the
birth certificate, and he had signed a voluntary acknowledgement of paternity pursuant
to prior Code section O.C.G.A. §19-7-21.1.4
This Code section has since been repealed and the Administrative Legitimation process is no longer
available. The repealing legislation, however, did specify that, "This Act shall not be construed to affect a

4
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The Court of Appeals characterized the situation as one in which Mr. Moore’s
petition “sought to delegitimize a legitimate child and to break up a legally recognized
family unit already in existence.” Wilson, 342 Ga. App. at 600. It remanded the matter
to the trial court and directed it to consider “as a threshold matter,” whether Mr.
Wilson’s voluntary acknowledgement of paternity pursuant under §19-7-21.1 precluded
subsequent legitimation by the biological father. The Court of Appeals indicated that if
the trial court concluded that it could properly address the biological father's
legitimation petition, it should determine the crucial issue of whether the delegitimation
of the child's lifelong relationship with the legal father would be in the best interest of
the child and, in particular, to consider the emotional harm such decision would have
upon the child in light of the child's established familial bonds and emotional ties with
the legal father. The Court of Appeals failed to provide any guidance on the legal
question of whether Mr. Wilson’s voluntary acknowledgement of paternity pursuant
under §19-7-21.1 precluded subsequent legitimation by the biological father.
Another case involving an effort by a biological father to displace a legal father is
Davis v. Labrec, 274 Ga. 5, 5-8, 549 S.E.2d 76, 76-78 (2001). Mr. LaBrec’s long-time
girlfriend gave birth to a child. Mr. LaBrec was present at the child's birth and was
named on the birth certificate as the child's father. He obtained a court order
legitimating the child pursuant to O.C.G.A. § 19-7-22. Shortly thereafter he initiated an
action seeking full legal and physical custody of the child and obtained such custody. A
second man, Mr. Davis, later filed a paternity complaint in which he claimed to be the
biological father of the child. Davis sought to establish paternity, to set aside the
previous legitimation order, and to legitimate and obtain custody of the child. The trial
court granted Davis’s petition, finding that Davis must be granted custody instead of
LaBrec because Davis was the child’s biological father and had not been shown to be
unfit as a parent.
The Georgia Supreme Court reversed. The Court reasoned that LaBrec was the
child's legal father, pursuant to the prior grant of his legitimation petition, and
accordingly “stands in the same position as any other parent and possesses the same
custodial rights with respect to the child.” “Thus, Davis's petition sought to delegitimize
a legitimate child and to break up a legally recognized family unit already in existence.”
The Court noted several other facts it found significant:
The parent/child relationship between LaBrec and the child has developed
since the child was born and has done so independent of any State action.
As a result of the actions of [the child’s mother], LaBrec was named as the
father on the child's birth certificate and has lived with the child as father
and son throughout the child's life. Thus, … LaBrec had a developed father
and son relationship with the child which was later consummated through
voluntary acknowledgment of legitimation that was valid under the former provisions of Code Section 197-21.1, nor any of the rights or responsibilities flowing therefrom, if it was executed on or before June 30,
2016." At the time Mr. Wilson took these actions presumably he believed he was the child’s biological
father. The opinion does not say.
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legitimation proceedings. Accepting fully his responsibility as a
father, LaBrec has uncontrovertedly provided traditional parental care
and maintenance to the child. When the child's mother became
emotionally unstable LaBrec was the one who cared for and ultimately
obtained full legal custody of the child. It is undisputed that LaBrec and
the child have formed deep familial and psychological bonds that ‘stem
from the emotional attachments that derive from the intimacy of daily
association.’
Id. (citations omitted). The Court held that the trial court had applied an incorrect legal
standard. The trial court should consider the effect of the legitimation and custody
orders that had previously awarded status as a legal father and full custody to Mr.
Labrec, the Supreme Court held. It further concluded that these prior orders did not
foreclose Mr. Davis's petition to legitimate and the trial court should apply the standard
of best interests of the child in considering whether to grant the petition. Davis, 274 Ga.
at 8, 549 S.E.2d at 78 (2001).
In the subsequent case of Matthews v. Dukes, 314 Ga. App. 782, 784-85, 726
S.E.2d 95, 99 (2012),5 the Georgia Court of Appeals stressed the differences between an
“attempt[t] to legitimate a fatherless child as against unrelated third parties” and an
effort “to delegitimate the presumptively legitimate child of a marriage and thus to
destroy an existing, legal parent-child relationship.” In the latter type of case, “the child
had a legal father and a ‘legally recognized family unit already in existence.’” The Court
stressed the policy interests at stake, saying:
Such cases involve the strong public interest in supporting marriage and the
family, as well as the presumption of legitimacy found in OCGA § 19-7-20 (a).
‘The public policy of this state favoring the institution of marriage and the
legitimacy of children born during a marriage is the strongest public policy
recognized by law. This court's holding … that all children born in wedlock
or within the usual period of gestation thereafter are legitimate, but the
legitimacy of such a child may be disputed; where possibility of access
exists, the strong presumption is in favor of legitimacy and the proof must
be clear to establish the contrary, citing OCGA § 19-7-20 (a) and (b), is but
one of the latest of a long series of decisions rendered by the appellate
courts of Georgia recognizing this public policy and evincing the
commitment of Georgia's courts to enforcing it. This presumption of
legitimacy is one of the strongest and most persuasive known to our law.
Moreover, this statutory presumption is a firmly-established principle of
law, evincing a strong state policy favoring marriage and legitimacy.’

5

Matthews was later overruled on other grounds. Brine v. Shipp, 291 Ga. 376, 729 S.E.2d 393 (2012).
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… In such a situation, our Supreme Court has declared that the “best interests of
the child” standard should apply to any attempt to attack the presumption of
legitimacy:
‘[W]e believe it is not contradictory to say that although the Code provides
the means for the presumption of legitimacy to be rebutted, the trial court
should consider the child's best interests when deciding whether to permit
the legal father's status to be challenged by a rebuttal of the presumption
of legitimacy. The law allowing the presumption of legitimacy to be
rebutted was never intended to sever a child's ties with his or her legal
father. In fact, the Code sections … were primarily intended to provide for
the establishment rather than the dissolution of legitimacy and paternity.
Moreover, our public policy will not permit a [petitioner] to enlist the aid
of the courts to disturb the emotional ties existing between a child and his
legal father after sitting on [his] rights for the first phase of the child's life.’
… Here, “[i]t is undisputed that [the husband] and the child have formed deep
familial and psychological bonds that stem from the emotional attachments that
derive from the intimacy of daily association.”
Matthews, 314 Ga. App. at 784-85, 726 S.E.2d at 99, quoting Davis, 274 Ga. at 7, 549
S.E.2d at 78 (citations omitted).
In Baker v. Lankford, 306 Ga. App. 327, 329-30, 702 S.E.2d 666, 668 (2010), the
Georgia Court of Appeals considered the competing custody claims of the child’s
biological father and the man who was married to the child's biological mother at the
time the child was conceived or born. The Court rejected the biological father’s
arguments that, “the presumption of legitimacy was rebutted by evidence that the
husband is not the child's biological father,” and that “a nonbiological father has no
recognizable legal rights to the child.” The Court found that, “a legal father, even one
who is not the biological father, has parental and custodial rights to the child.” The
presumption of legitimacy is not easily rebutted, the Court found. The Court noted the
actions taken that in a prior case by the Georgia Supreme Court:
[The Court had] reversed the trial court's finding that a child's mother had
rebutted the presumption of legitimacy raised by a child's birth during marriage,
as the finding had been based solely on paternity test results and without
consideration of the best interest of the child. … ‘[A] man has no absolute right to
the grant of his petition to legitimate a child simply because he is the biological
father.’ … [The appellate decisions make clear that] in determining whether to
grant a legitimation petition, trial courts may consider the best interest of the
child and deny the petition under certain circumstances, even if the petitioner is
in fact the biological father of the child.
Baker, 306 Ga. App. at 330, 702 S.E.2d at 668.
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2. Argue Under the Obergefell “Marriage Equality” Decision that the
Traditional Definitions Used in Determining Standing to Seek
Custody Should be Expanded
The cases described in the preceding section primarily present situations
involving conception resulting from intercourse. The text typically announces holdings
using the traditional terms of “father” and “mother.” Can these principles be applied to
questions arising from situations relating to the use of Assisted Reproductive
Technology? Can they be applied to custody questions arising from marriages of samesex couples?
Language in the majority opinion in Obergefell provides some support for an
argument that courts should look past the sex of the parties involved, or the manner in
which reproduction occurred, and be guided, instead, the children’s interest in having
their parents’ relationship viewed as legitimate. In describing the reasons for according
constitutional protection to the right to marry, the Obergefell majority opinion said:
A third basis for protecting the right to marry is that it safeguards children and
families and thus draws meaning from related rights of childrearing, procreation,
and education. See, e.g., Pierce v. Society of Sisters, 268 U. S. 510. Without the
recognition, stability, and predictability marriage offers, children suffer the
stigma of knowing their families are somehow lesser. They also suffer the
significant material costs of being raised by unmarried parents, relegated to a
more difficult and uncertain family life. The marriage laws at issue thus harm and
humiliate the children of same-sex couples.
135 S. Ct. at 2590. This concept is that the law should not consign some subset of
children to a legal status which prioritizes their parent’s sex/gender rather than the
children’s best interests.
A compelling argument can be made that some prior holdings of the Georgia
appellate courts are simply inconsistent with the holding in Obergefell and must be
allowed to fall away. See, e.g., In the Interest of C.L., 284 Ga. App. 674, 675-77, 644
S.E.2d 530, 531-32 (2007) (Holding that a child cannot have two legal fathers).

3. Argue that a Biological Connection is Inadequate Cause to Favor One
Parent Over Another
Draw an analogy to the custody standing rules that apply following a step-parent
adoption. If one partner is the biological parent and the other is an adoptive parent via
step-parent adoption, the adoptive parent stands on the same footing and has the same
-9-
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rights and obligations as a biological parent. Custody is determined by the best interest
of the child rule. Hastings v. Hastings, 291 Ga. 782, 784, 732 S.E.2d 272, 274 (2012);
see also Ivey v. Ivey, 264 Ga. 435, 445 S.E.2d 258 (1994), cited in Ga. Divorce, Alimony,
& Child Custody § 25:1, n. 10. One can argue that the best interests of the child standard,
rather than biological connection, should also govern custody decisions between current
or former spouses.

4. Argue That No Testing Should Be Conducted
In Williamson v. Williamson, 302 Ga. App. 115, 117-18, 690 S.E.2d 257, 258-59
(2010), the Georgia Court of Appeals considered a situation in which a wife sought to
require her estranged husband to submit to testing to determine paternity of child born
during the marriage. She claimed that another man had fathered the child. The court
agreed that the wife had the right to contest paternity in this case but held that the trial
court had properly applied the "best interests of her child" standard and denied her
motion to require paternity testing. The Court held:
All children born in wedlock are deemed under law to be legitimate. A child's
legal father is defined as the man married to the biological mother at the time the
child was conceived or born, unless such paternity is disproved by final court
order. Where a child is legitimate, the father has a claim to parental and custodial
rights to the child. The public policy favoring the presumption of a child's
legitimacy is one of the most firmly-established and persuasive precepts known
in law. In this case, … the trial court is faced with a situation where the mother of
a child presumed to be legitimate sought paternity testing in order to
delegitimate the child by claiming that her husband at the time of the child's
conception and birth, although the legal father, is not the biological father.
***
Because the law favors legitimation, even when the child's legal father may not be
the biological father, a mother who wishes to delegitimate her child is not
automatically entitled to compel the legal father to submit to genetic paternity
testing but must first come forward with evidence sufficient to show that
delegitimating the child is in the child's best interest.
Id.; see also Baker v. Baker, 276 Ga. 778 (2003)(Biological father intervened during
divorce proceedings, seeking to legitimate the child and gain custody himself; Court
found that persons seeking to effectively delegitimate a child during divorce proceedings
must demonstrate that severing the child’s relationship with his or her legal parent
would serve the child’s best interests, i.e., to determine whether it was in the child's best
interest to grant the biological father's legitimation petition and award custody to him or
deny the petition and let the legal father remain the legal father.); Veal v. Veal, 281 Ga.
128 (2006)(Court explained that in Baker the court held that as between a legal father
- 10 -
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and a biological father the “’best interests of the child’ standard should be employed to
determine the custody arrangements for the child.”).6

5. Argue that the Case is in the Incorrect Court
If the action being brought is not an adoption and it essentially seeks relief that
would terminate the parental rights of one of the parents, it can only proceed in Juvenile
Court. See Brine v. Shipp, 291 Ga. 376, 379-80, 729 S.E.2d 393, 396-97 (2012).

6. Argue that the Relief You Request is Permitted Under the Surrogacy
Statutes
If it seems difficult or impossible to fit the relief your client seeks into one of the
traditional types of custody actions, consider whether you can reframe the request as an
action for adoption or order of parentage pursuant to O.C.G.A. §§ 19-8-40 through 19-843. These sections recognize the importance of the intentions of persons who make
plans to parent together and provide for agreements between intended parents. See
O.C.G.A. § 19-8-41. The sections also authorize Superior Courts to grant expedited
orders of parentage. O.C.G.A. § 19-8-42. It is important, however, to respect the
intended context of these provisions.7
If an assisted reproduction process was used, the respective rights of all parties
involved may have been spelled out in an agreement executed at the time the procedure
was performed. Consider whether any agreement made is enforceable. Also consider
whether any agreement that exists is adequate to meet the needs of the parties going
forward.

7. Argue that the Term “Father” Should Encompass Parties of Both
Sexes
The Georgia Code’s general provisions regarding statutory interpretation include
a section establishing the rules governing “the construction of all statutes.” O.C.G.A. § 13-1(d). One of these rules of statutory construction is that, “[t]he masculine gender
includes the feminine and the neuter.” O.C.G.A. § 1-3-1(d)(4). Consider whether this
rule of statutory construction, perhaps in combination with the “Marriage Equality”
holding in Obergefell, prohibits drawing distinctions between woman and men
regarding certain custody remedies. It appears likely that this argument will face a very

Sample Orders denying testing and refusing to consider testing results are provided in the Appendices.
This practice area is usually the domain of specialists, so this type of argument should be approached
with caution -- and perhaps with the benefit of a consultation with such a specialist.
6
7
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uphill battle, however. See, e.g., Pruitt v. Lindsey, 261 Ga. 540, 541, 407 S.E.2d 750, 752
(1991) (Rejecting equal protection claim to legitimation statute). 8
8

In the Pruitt case, Justices Smith and Benham entered a stirring dissent:
Heedless of Truth and Mercy the majority forfeits its power to protect this child and other
illegitimate children by refusing to strike the statute as unconstitutional and erroneously
declaring that the only rights affected by O.C.G.A. § 19-7-22 are the father's rights.
The law favors legitimating children when it "can be done with safety to society." When,
as in this case, all reasonable doubt as to the father has been eliminated, there can be no threat to
society to legitimate the child, and yet this father refuses to legitimate his son. The very important
right of the child to be rendered legitimate is the issue, and under our statutory law, that exclusive
power and control is in the hands of the father. A child born out of wedlock, despite a judicial
order and decree giving the child the rights of a legitimate child, is still a "child who is not
legitimate" within the meaning of O.C.G.A. § 19-7-20. Thus we have three potential classes of
children: legitimate children, illegitimate children, and illegitimate children with most of the
rights of legitimate children.
The public policy of this State has changed dramatically over the last few years;
historically, the innocent child bore the stigma of his parents' illegal union by being labeled a
"bastard." The father, who was necessarily engaged in an illegal act of fornication, adultery, or
rape when the innocent child was conceived, was protected by the law while the innocent child
was punished. The "bastard" was forbidden from using his father's name or inheriting from his
father's estate.
The "bastard" and the taxpayers bore the weight of the father's folly: The child wearing
the cruel appellation, "bastard," and the taxpayers bearing the burden of financially assisting the
single parent. The law is changing. The term "bastard" has been replaced with "child born out of
wedlock," and both parents have the joint and several duty to provide for the maintenance,
protection, and education of such children.
A child born out of wedlock is "not legitimate," within the meaning of O.C.G.A. § 19-7-20,
but he can be rendered legitimate if the "reputed" father subsequently marries the mother and
"recognizes" the child as his own. Alternatively, a child who is not legitimate may be "rendered"
legitimate if his father files a petition in the Superior Court to legitimate his child. Thus the father
has the exclusive right and power to determine legitimacy. Without the father's permission, no
court can render an illegitimate child legitimate. The most any court can do is to grant certain
rights to the illegitimate child. It cannot declare legitimacy despite overwhelming evidence that
the reputed father is the biological father. Similarly, the wishes of the child or of the mother mean
nothing if the father refuses to legitimate the child.
The statute, O.C.G.A. § 19-7-22, should be declared unconstitutional because by granting
the father the exclusive right to legitimate his child, it simultaneously grants to him the exclusive
privilege to deny his child the right to be called legitimate. In the present case, the
appellant/mother asked the appellee/father to legitimate their son but the father refused. Now,
the mother brings this action to legitimate their son, but the trial court and this Court assert that
only the father can legitimate the child.
The majority sees this appeal as a distinction without a difference, but they have forgotten
the power of the word. This child is, according to Georgia law, still an illegitimate child, but now
he has certain rights. Rights without the power of the words are only partial rights. Would the
rights of black citizens have been considered complete if the law granted them the right to sit
anywhere on public transportation while allowing the driver to announce each arrival and
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8. Argue that Judicial or Collateral Estoppel Precludes the Other Party’s
Arguments
In Bates v. Bates, 317 Ga. App. 339, 341-42, 730 S.E.2d 482, 484-85 (2012), the
Georgia Supreme Court discussed the concept of second parent adoption by a parent’s
same sex partner but declined to reach the question of whether Georgia law permits
such adoptions because it concluded the proponent’s argument was barred by res
judicata. The case concerned a biological mother who participated in a second parent
adoption of her child by her partner at the time. After the relationship ended, the
biological mother asked the court that had entered the adoption to set it aside. Her
motion was denied as untimely. She attempted to bring a discretionary appeal from this
denial but was unsuccessful. The adoptive parent brought a custody action, which was
dismissed on the basis that Georgia law did not permit second parent adoption. The
Georgia Supreme Court reversed, finding that res judicata barred the biological mother
from contesting the validity of the adoption. The Court commented in dicta that, “The
idea that Georgia law permits a “second parent” adoption is a doubtful one, … and the
arguments that Nicole presses about the validity of a decree that purports to recognize
such an adoption might well have some merit,” citing Wheeler v. Wheeler, 281 Ga. 838,
840, 642 S.E.2d 103 (2007) (Carley, J., dissenting from denial of cert.), and O.C.G.A. §
19–3–3.1(a) (prohibiting marriages between persons of the same sex). The Court also
noted a potential defense of judicial estoppel, saying:
In the original proceedings on the petition for adoption, [the biological
mother] not only affirmatively invoked the jurisdiction of the Fulton County
court, but her own lawyer prepared the decree that she now contends is void.
To some of us, it seems that the present attack upon the validity of that decree
amounts to an attempt to play the courts for fools, and that is the sort of thing
that judges ought not tolerate. Nevertheless, because res judicata is sufficient
to dispose of this appeal, we do not reach the question of judicial estoppel.
317 Ga. App. at 344 n. 5.
In Smith v. Pearce, 334 Ga. App. 84, 89-90, 778 S.E.2d 248, 253-54 (2015), Mr.
Fahey was married to the mother at the time of the child’s birth, and subsequently lived
with the mother and the child for an extended period of time. The Georgia Court of
Appeals nonetheless held that Fahey lacked standing to object to biological father’s

departure with a racial epithet? This case cries out for the Court to affirm the power of words; this
Court must heed "Truth and Mercy."
Pruitt, 261 Ga. at 542-44, 407 S.E.2d at 753-54.
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petition for legitimation because he had previously surrendered his parental rights when
he divorced the mother.
In the case of In re C.L., 284 Ga. App. 674, 676-680, 644 S.E.2d 530, 532-34
(2007), the Court found that a trial court’s grant of legitimation to the biological father
had caused the original legal father lose standing to seek custody, because, “[t]he
statutes do not contemplate a child having two legal fathers.”9 See also Ga. Divorce,
Alimony, & Child Custody §§ 25:6 & 25:17.

9. Argue that the Absence of a Clear Definition of “Parent” in Title 19
Chapter 9 of the Georgia Code Indicates a Legislative Intent to Permit
More Expansive Usage of the Term
Just how does Georgia law define the term “parent”? The portion of the Georgia
Code which contains several general rules governing the parent / child relationship (i.e.,
Title 19, Chapter 7) fails to explicitly define the term “parent”. The absence of a
definition was noted in Bailey v. Kunz, 307 Ga. App. 710, 712, 706 S.E.2d 98, 100
(2011), aff'd, 290 Ga. 361 (2012).
The opinion in Bailey, 307 Ga. App. at 712, also pointed out that Georgia’s
Adoption Code defines the word “parent” “for the purposes of the adoption statute.” It is
very unclear whether these definitions from the Adoption Code would also be applied in
a different context. For instance, would it be appropriate to use these definitions from
the Adoption Code in a custody dispute between two people who each claim to be a
parent?
Review of O.C.G.A. § 19-8-1 indicates that any effort to import these Adoption
Code definitions into custody determinations would be problematic. For example, § 198-1 defines “legal father” as a male who has legally adopted a child; was married to the
biological mother of that child at the time the child was conceived or was born, unless
such paternity has been disproven; married the legal mother of the child after the child
was born and recognized the child as his own, unless such paternity has been disproven;
or has legitimated the child and has not had his parental rights terminated. O.C.G.A. §
19-8-1 at § (6). The Code fails to recognize that a woman could also be married to the
biological mother of that child at the time the child was conceived or was born. Instead,
its definition of “legal mother” is limited to “the female who is the biological or adoptive
mother of the child and who has not surrendered or had terminated her rights to the
child.” O.C.G.A. § 19-8-1 at § (8). There is no definition for “biological mother.”
These definitions from the Adoption Code do not appear to fit comfortably into
situations involving commonly used Assisted Reproductive Technology . For example, if
one woman provided the egg used to create a child and another woman carried and gave
Andrews, P.J., in dissent, argued that the original legal father had standing because he should be
considered a “parent” within the meaning of O.C.G.A. § 19–7–1(b.1)).

9

- 14 -

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
30 of 334

birth to the child, it is unclear whether the egg donor, the birth mother, or both, would
be “biological mothers” of the child.10
At present, Georgia law fails to provide a statutory definition for “parent” that
would appear appropriate to use in deciding whether an individual has standing to seek
custody of a particular child. One may be able to argue that the Georgia Legislature’s
silence on this issue in the face of increasing use of Assisted Reproductive Technology
and legal recognition of same-sex marriages opens the door to court recognition of more
expansive definitions for “parent.” Compare Patton v. Vanterpool, 302 Ga. 253, 257-58,
806 S.E.2d 493, 497 (2017)(“We presume that, when the General Assembly passed the
[Act authorizing embryo transfers], it “ ‘had full knowledge of the existing state of the
law and enacted [the Act] with reference to it.’ ” Thus, as late as 2009, the General
Assembly was aware of the existing language of OCGA § 19-7-21 and was familiar with
advances in reproductive technology, yet chose to leave the statute unchanged.
Accordingly, this is not a case in which the General Assembly has failed to anticipate
scientific and medical advancements, but, instead, the General Assembly has chosen not
to act; we must, therefore, presume that OCGA § 19-7-21 remains the will of the
legislature.).

Logical Arguments That Seem Unlikely to Succeed
There are several arguments that seem logical that appear unlikely to succeed
under existing legal authority.

1. An Argument that the Court Should Look to Whether a Party has
Functioned as a “Psychological Parent”
Some argue that child custody standing rules should accord less weight to the
precise biological and legal relationship between the parties and the children at issue,
and more weight to the strength and quality of the relationship between the parties and
the children. They argue that individuals who have served as “psychological parents”
should have standing to pursue custody. In the 1976 case of Drummond v. Fulton Cnty.
Dep't of Family & Children Servs., 237 Ga. 449, 451, 228 S.E.2d 839 (1976), the Georgia
Supreme Court rejected such an argument. It remains to be seen whether Georgia’s
courts or Legislature will revisit this issue in the future.

10 Georgia laws governing paternity suits also seem to be a poor source for general rules defining
parenthood for purposes of child custody determinations, as they rely largely on biological evidence and
assumptions that reproduction has occurred via intercourse. See O.C.G.A. § 19-7-46.
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2. An Argument that a Step-Parent Has Functioned as a Parent and
Should Accordingly Be Recognized as One
Although some decisions rely in part upon the support a party has provided for
the child in the past and the family relationship that has developed between them,
current decisional law appears to draw a bright line between the rights accorded legal
fathers (even those who are not biological fathers) and step-parents who have not
adopted the child at issue.
One of the cases in which the Georgia Supreme Court declined to recognize a
step-parent’s claim to standing was Veal v. Veal, 281 Ga. 128, 636 S.E.2d 527 (2006).
Ms. Veal gave birth to a child several months before the parties married. Mr. Veal was
present at the child's birth and his name was put on her birth certificate. Both parties
knew, however, that he was not the child's father. The parties had several other children
during the time they were married. When they divorced in 2003, Mr. Veal sought to
share custody of all the children, including the daughter who had been born before the
parties married. The Court acknowledged that Mr. Veal had “been a caring father” to
this daughter and had “treated her as he did his biological children.” The Court rejected
his claim for joint custody, however.
The Court’s reasoning rested on the principle that biological mothers of children
born out of wedlock have certain rights regarding the custody of these children that are
not diminished by the mother’s subsequent marriage. More specifically, in Georgia, a
child’s biological mother is the only recognized parent of the child, unless: a) the
mother is married at the time the child is born (or within the usual period of gestation);
b) she thereafter marries the reputed father of the child and the reputed father
acknowledges the child as his; c) the biological father legitimates the child; or d) there
was a voluntary acknowledgement of paternity under the process formerly set out in
O.C.G.A. § 19–7–22(g)(2). See Ga. Divorce, Alimony, & Child Custody §§ 11:64 & 25:6;
O.C.G.A. § 19-7-25; Ernst v. Snow, 305 Ga. App. 194, 699 S.E.2d 401 (2010); Edwards
v. Cason, 237 Ga. 116, 226 S.E.2d 910 (1976); see also Ray v. Hann, 323 Ga. App. 45, 46,
746 S.E.2d 600, 602 (2013). Unless one of these listed circumstances apply, the father
has no custodial rights over the child (but may nonetheless be required to assist in
supporting the child). Similarly, an individual who marries the mother of a child who
was born out of wedlock does not acquire any custodial rights regarding that child
simply by marrying his or her mother. He or she can only gain custodial rights by
legitimating or adopting the child.
The Court found that the legitimation process was not available to Mr. Veal,
“because both parties acknowledge that they knew all along that husband was not [the
child's] biological father. The legitimation process is meant to establish legal ties
between a biological father and child where the parents were not married at the time of
the child's birth.” Veal, 281 Ga. at 128-29, 636 S.E.2d at 529. Only a biological father
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may bring a legitimation action, the Court held. Id., citing Clements v. Phillips, 235 Ga.
App. 588, 590, 510 S.E.2d 311, 312 (1998).
The Court also rejected Mr. Veal’s argument that he had legitimated the child
pursuant to O.C.G.A. §19-7-20(c). That section provides that “the reputed father” of a
child born out of wedlock can legitimate the child by marrying his or her mother and
recognizing the child as his own. Id. The Court found that Mr. Veal was not “the reputed
father” of the child because both parties had always known he was not her biological
father.
The Court acknowledged that Mr. Veal had been a supportive presence through
the child’s life. It held, however, that this failed to create a legal presumption of
legitimacy nor make him the child’s legal father. A critical missing piece was that he was
not married to the child’s mother at the time the child was born. If the Veals had been
married at the time the child was born, Mr. Veal would have been considered her legal
father pursuant to O.C.G.A. §19-7-20(a) and custody would have been determined under
the standard of the best interests of the child. Because the parties were not married, and
because Mr. Veal had not adopted the child, Mr. Veal lacked standing to obtain custody.
In both the Veal case and others, the appellate courts of Georgia have expressed
regret over the human consequences of their decisions limiting the rights of stepfathers. In Veal, the Court lamented “the unfortunate nature of the outcome in this
case.” Veal, 281 Ga. at 129, 636 S.E.2d at 529. In the case of In the Interest of C.L., 284
Ga. App. 674, 677, 644 S.E.2d 530, 532 (2007), the Georgia Supreme Court concluded
that, “Our law provides no clear process for resolving this issue, leaving some courts and
parties straining to fit the new reality into the old legal structure. This deficiency results
in tragedy for some and uncertainty for all. Only the legislature can fix this problem, by
addressing how a nonbiological father may seek custody or at least visitation of a child
he has raised and to whom he has bonded.”

Conclusion
In this paper, I have attempted to raise questions and stimulate thought. I do not
pretend to know the answers: I have simply tried to suggest some lines of argument and
caution against some perils.
Current jurisprudence suggests some hypotheses regarding the types of
arguments and evidence that may be relevant in determining whether a nonbiological
parent has standing to seek custody. They indicate that Georgia’s decisional law:
•
•

favors remedies that would legitimize a child and disfavors
remedies that would delegitimize a child;
considers the existence and timing of a marriage between parents
to be of key importance;
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•
•
•

•
•

favors preserving rather than breaking an established relationship
between a child and someone who has functioned as a parent for a
significant period;
favors the use of the best interests of the child standard;
permits prior litigation results by the same parties (and sometimes
statements made in the course of such litigation) to foreclose
subsequent requests for relief, even when the subsequent requests
would better serve the child’s interest and/or are more consistent
with the applicable legal rules;
may (or may not) give weight to an administrative
acknowledgement of paternity under the process that was
previously available in O.C.G.A. §19-7-21.1; and,
may (or may not) consider significant an awareness at the time of a
child’s birth that there is no biological connection between the
child and one or both of the parents.

It is unclear what role the putative parents’ mutual intentions play in establishing
standing to seek custody. We can hypothesize from such code sections as O.C.G.A. §197-21 and O.C.G.A. §§ 19-8-40 through 19-8-43 that parties will be expected to honor
written assurances given in connection with Assisted Reproductive Technology.
I encourage practitioners to work to develop support for standing rules in child
custody cases that prioritize principles of the best interests of the child, marriage
equality, and predictability. It appears that we will continue to wrestle with questions of
whether parenthood is largely defined by biology or, is instead, also demarcated by links
of intention and the history of the relationship between the putative parent and the
child.
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APPENDICES
APPENDIX A: Sample Order Addressing Parentage of Child of Same-Sex
Spouses
[Child Born to Same Sex Couple Following Out of State, Licensed Marriage]
LEGAL STANDING TO SEEK CUSTODY OF CHILD
During the parties’ marriage, the Respondent gave birth to a daughter,
______________________, d/o/b: _____. This child was conceived via artificial
insemination with the full knowledge, consent, and participation of both of the parties.
“All children born in wedlock or within the usual period of gestation thereafter are
legitimate.” O.C.G.A. § 19-7-20(a). More precisely, any child born in wedlock is the
legitimate child of both of the parties to the marriage. If a child is born in wedlock, there
is no requirement of a biological connection between the child and the spouse. See
generally O.C.G.A. § 19-7-21.
In addition, pursuant to the United States Supreme Court’s decision in the
“marriage equality” decision of Obergefell v. Hodges, 135 S.Ct. 2584, 2604-05 (U.S.
2015), the parties’ marriage must be accorded the same treatment that would be given
the marriage of a man and a woman. Any application of special, more demanding
standing rules to the petitioner than would be applied to any male petitioner standing in
her shoes would be inconsistent with the Supreme Court’s mandate. Under the holding
in Obergefell, 135 S. Ct. at 2604-05, this Court must apply the same terms and
conditions to marriages between two members of the same sex as it would apply to the
marriage of a man and a woman. Thus, these parties’ marriage is governed by the
same rules that would be applied to any other marriage between Georgia residents.
- 19 -
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The Court finds that the parties’ child should be accorded the dignity of being
recognized as the legitimate child of their government-licensed marriage in the same
manner that a child would be who was born during the marriage of parties of different
sexes. The parties’ daughter was born during their marriage. ____________________
is accordingly the legitimate child of the parties’ marriage and both are accordingly her
legal parents.
In determining custody, there is no presumption in favor of either parent: “[t]he
duty of the judge in all such cases shall be to exercise discretion to look to and
determine solely what is for the best interest of the child and what will best promote the
child's welfare and happiness and to make his or her award accordingly.” O.C.G.A. §
19-9-3(a)(1 & 2).
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APPENDIX B: SAMPLE ORDER PROHIBITING PATERNITY TESTING]
ORDER PROHIBITING PATERNITY TESTING PENDING FURTHER ORDER
The Court finds pursuant to the holding in Williamson v. Williamson, 302 Ga. App. 115
(2010), that the respondent should not be required to submit to paternity testing until such time
as the petitioner demonstrates that such testing would be in her children’s best interest. As the
Georgia Court of Appeals explained in Williamson:
Because the law favors legitimation, even when the child's legal father may not
be the biological father, a mother who wishes to delegitimate her child is not
automatically entitled to compel the legal father to submit to genetic paternity
testing but must first come forward with evidence sufficient to show that
delegitimating the child is in the child's best interest. The record in this case
contains no such threshold showing.

Id.. The petitioner is entitled to contest the legitimacy of her children in this proceeding (see
generally O.C.G.A. §19-7-20) but until she makes the required threshold showing to the
satisfaction of the Court she is not entitled to require either her children or the respondent to
submit to paternity testing.
SO ORDERED,
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APPENDIX C: ORDER REJECTING DNA TESTING EVIDENCE
ORDER OF COURT
The situation presented is governed in part by O.C.G.A. § 19-7-20. The section provides,
in relevant part:
(a) All children born in wedlock or within the usual period of gestation thereafter are
legitimate.
(b) The legitimacy of a child born as described in subsection (a) of this Code section
may be disputed. Where possibility of access exists, the strong presumption is in
favor of legitimacy and the proof must be clear to establish the contrary.

The children whose custody is contested here were born in wedlock and are accordingly
presumed to be the legitimate issue of the parties to that marriage.
Ms. _________ argues that she can tender strong proof to the contrary regarding the
children’s parentage, in the form of testing results Ms. _________ secured during the course of
this litigation. There are two problems with her argument, however. First, the testing results
these parties seek to use were obtained in direct violation of this Court’s order. On
____________, the Court entered an Order finding that Ms. __________ could not require or
permit her husband or her children to be subjected to paternity testing until such time as she
tendered sufficient evidence to demonstrate to the satisfaction of the Court that delegitimating
the children was in their best interest, citing Williamson v. Williamson, 302 Ga. App. 115 (2010).
Instead of making such a tender of evidence and securing the Court’s approval for testing Ms.
________ proceeded to have her children tested. The Court will not consider any test results
Ms. ________ obtained in violation of its prior Order until and unless she makes the tender of
evidence and secures the Court determination required by that Order. She has not yet met
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these conditions so at this time there is no evidence before the Court that rebuts the § 19-7-20
presumption of legitimacy.
The second problem with the arguments made by Ms. ________ is that, even apart from
any issue of noncompliance with the Court’s prior Order, Georgia case law also requires
persons seeking to delegitimate a child to demonstrate that severing the child’s relationship with
his or her legal father would serve the child’s best interests. See Baker v. Baker, 276 Ga. 778
(2003); see also Veal v. Veal, 281 Ga. 128 (2006)(Explaining that in Baker the court held that as
between a legal father and a biological father the “’best interests of the child’ standard should be
employed to determine the custody arrangements for the child.”). Ms. ________ has not yet
met this burden of proof.
Ms. ________ argues that if Mr. ________ is not the biological father of the two children
at issue he is not eligible to gain custody of them. This argument is foreclosed, however, by the
Georgia Supreme Court’s decision in Davis v. LaBrec, 274 Ga. 5 (2001). The court held in
Davis that a person who is a child’s legal father stands in the same position as any other parent
and possesses the same custodial rights with respect to the child; no biological tie is required.
Id. At 7. As explained above, unless and until the Court makes a determination to the contrary,
Mr. ________ is the children’s legal father. See O.C.G.A. § 19-7-20; Davis, 276 Ga. at 779;
Veal at 129.
SO ORDERED,
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EFFECTIVELY PREPARING
YOUR CLIENT FOR
LITIGATION, MEDIATION
& TRIAL
Dawn Elizabeth de Klerk
ELLIS HOYLE KING de KLERK LLC
Decatur, Georgia
Forward
I have been practicing family law since 1993 in the Atlanta area. I love being a family law
attorney, there is no other profession I have ever wanted. I was 12 years old when I made
the declaration at my middle school career day, “I am going to be an attorney, because I
am going to help people.” I hope that I live up to the standards and ideals that a 12-yearold Dawn had when she envisioned an attorney.
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The following materials are tips and techniques that I have learned in my years of
practice. These are approaches that work for me and procedures that I have found
successful over the years. Not every bit of sage advice I have received over the years
from mentors, judges, and colleagues has worked for me. It is all trial and error. It is
called “practice of law” for a reason. Know your style, know your audience, know your
client….
“Let us raise a standard to which the wise and honest can repair.”
-George Washington

PREPARING YOUR CLIENT FOR LITIGATION

I.

THE INITIAL CONSULTATION

For me, I start preparing a client or potential client, in the first minute of our initial
consultation. There is not a more important meeting in my opinion than the initial
consultation. We know typically when clients find their way to a family law attorney it
is not when it is unicorns and rainbows in their life (sometimes, but rarely), so we meet
most our clients at a low point in their lives. Be prepared for anger, confusion, sadness,
crying, guilt, anxiety, mental health issues, denial…. the list goes on.

In the first

consultation, you get your first impression of your potential client, remember it!
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Whereas, if you take on this potential client, this first impression may be the one that
opposing counsel, the mediator, the guardian ad litem and/or the judge also will see. If
the first impression is bad (or even good), and this is a potential client you believe you
can help and want to represent, then you have the ability to change this person’s life
trajectory. I know that this statement may seem a little over the top and full of myself,
but I truly believe it. The potential client is there to receive legal advice and of course,
you will not know learn every aspect of the potential client’s case in this initial consult.
There is always the possibility that the potential client is less than forthcoming with the
truth or it may be just their version of the truth, but let’s say that for the most part you
glean a partial version of the truth and some reality of the situation and you want to help
this potential client. The information you provide the potential client at the consultation
will possibly be implemented in total or in part. When a skilled attorney gives good solid
legal and ethical advice at the consultation (and throughout their representation) you are
grooming a good client. When a potential client (or client) receives misinformation, false
hope and promises or reckless advice, the attorney is imaginably negatively impacting
this potential client’s future.
If at the initial consultation you give this potential client advice, a to do list, direction, etc.
and the potential client retains you, then you have already started establishing a litigation
strategy. We have all had the experience where a potential client comes to us after
consulting with another attorney or looking to hire their next attorney, some actions and
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steps they have taken we cannot change. If poor or reckless legal advice has caused a
potential client already negative consequences, if can be managed (typically), minimized
or the attorney can counsel how future behavior will not mirror the past.
I know some of attorneys may take the approach that they do not want to give much
advice at the initial consultation because, 1. The client has not retained the attorney; and
2. The attorney may not have all the information to give sound advice. On point one,
stop being greedy. If you do your job, the potential client most likely will retain you
and/or the potential client will spread the word about how “wonderful” you are, and you
have free positive advertisement. All my best clients have been received by word of
mouth and recommendations. On the second point, while you certainly cannot give the
potential client a detailed account of how their case will play out, we can in family law
provide an overview of how the process works. In Georgia family law there are set legal
principles regarding division of assets, child support, types of parenting time schedules,
etc. which can be explained at the consultation. An attorney can explain these aspects of
the law to the potential client that can help them make an informed decision about
pursuing or avoiding legal action or taking steps to secure their futures as it pertains to
their children and assets.
Of course, we can give fabulous advice, that is worthy of being carved in stone, but our
potential clients and clients only have to pay us for our advice, they do not have to take
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it. This brings me to my last point in this section, charge for your initial consultations. If
you do not value your own time and opinions, why should a potential client?

This is what works for me:
1. SCHEDULING:
Schedule a potential client to come in for their consultations. If a third party tries to
schedule the appointment, I typically will not meet with them unless someone at my
office has actually spoken to the potential client (not their girlfriend, mother, father,
etc.). What this says to me is that I already may have “co-counsel”. I typically have 90
minutes to two-hour initial consultations. You do not want to rush the potential client
and you need time to be an active listener.

I will only do in person consultations

unless person lives out of state. I think you get to know people by looking them in the
eye and seeing their mannerism and gestures in person.
2. CLIENT INTAKE FORM:
I have a very lengthy intake form. If possible, my office emails the form in advance to
the potential client to complete prior to the initial consultation. I consider the intake form
thought provoking for the potential client. Also, my intake form keeps me on track so
that I do not gloss over major issues that may not have been highlighted by the potential
client because they did not comprehend the importance of the issue. Many times, the
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potential clients will not know all the information my intake form requires so throughout
the representation the intake forms are constantly updated.
3. CONSULTATIONS:
During the consultations I ask the potential client what their goals and desired outcomes
are. When appropriate I will tell a potential client if their desired goals are unrealistic
based on the law and the facts they have so far presented. This is the time to start setting
realistic expectations for the client. When clients have unrealistic expectations, it hurts
their case and it hurts the attorney/client relationship. I provide a potential client with a
sample Domestic Relations Financial Affidavit (DRFA), Child Support Worksheet (if
applicable), and Parenting Plan (if applicable). I want an educated and informed client.
To some, it may seem like I provide an overwhelming amount of information at the initial
consultation, but I believe the more information provided early in representation better
prepares the client throughout the legal process.
4. EMAIL THE CLIENT THE FORMS:
After the initial consultation, I email the potential client all the documents that I provided
to them. This way they can familiarize themselves with the forms and make them their
own. A client that has a part in actually completing a draft of their DRFA knows what is
in it, the same goes for setting holidays and parenting time in their proposed parenting
plan. Effectively preparing your client makes your client engaged in the process and not
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just sitting back and thinking….” Oh, now I have hired an attorney…. they need to do
their job.” The attorney and client both have jobs to do.

II.

MEDIATION

“The entire legal profession, lawyers, judges, law school teachers, has become so
mesmerized with the stimulation of the courtroom contest that we tend to forget that
we should be healers of conflict. For many claims, trial by adversarial contest must in
time go the way of ancient trial by battle and blood. Our system is too costly, too
painful, too destructive for a truly civilized people.”
-Former Chief Justice Warren Burger,
1984 State of the Judiciary Address
Mediation can be one of the greatest tools a family law attorney can utilize if the client is
well prepared and informed. To accomplish this, I think you have to meet with your
client in person prior to mediation and fully explain the mediation process, even if the
client has participated in mediation in a prior setting. What I see is that many clients and
attorneys do not give domestic mediation the level of respect that it deserves. Some think
of mediation as a mere formality that must done in family law cases before getting to
trial. Mediation is not a casual process. The client is paying an attorney to be there, there
is a mediator and sometimes a guardian ad litem, so it is easy to be spending upwards of
$1200 per hour (two attorneys, guardian ad litem and mediator) for mediation. This is
not a process that someone should just wing-it and go through the motions.
A best practice in family law is to know what your client’s objectives are going into a
mediation session and provide the client best and worst-case scenarios regarding the
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outcome of mediation and trial. In my mediations, I provide the client with a bullet point
list of our proposal, also I keep a chart that tracks the settlement offers. I am a visual
person and I think many of our clients are as well, especially when in the midst of
litigation. I bring blank monthly calendars, so the clients can map out different parenting
time schedules. I also print out school calendars, so we can be sure to consider school
holidays and breaks.
We do a disservice to our clients if we approach mediation with any less preparedness
than we would going into a court hearing. Attorneys need to prepare and educate their
clients on their financial circumstances and the strengths and weakness of their case. If
possible, the client also needs to know in advance of the mediation what are the other
side’s proposed settlement terms (if advance settlement proposals have been exchanged)
and if there is guardian ad litem and what is the guardian ad litem’s recommendation. I
know there are times when the guardian ad litem’s recommendation may not be received
until the mediation session. I think this is because the guardian ad litem desires to
communicate the recommendation in person to both sides at the same time. But when
possible, attempt to receive the guardian ad litem’s recommendation (even if it is
preliminary) in advance of the mediation. A client processing a guardian ad litem’s less
than favorable recommendation at mediation, typically is not going to be the best
environment to process this information, especially if the guardian ad litem is there to

8|Page

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
102 of 334

witness your client’s initial reaction. So, make all efforts to try to at least get a forecast of
what is coming from guardian ad litem, so you can prepare the client.

This is what works for me:
1. SELECTION, DATE, TIME, LOCATION:
When possible select a mediator that fits your client’s personality. Let the client know in
advance who is the mediator and why you recommended this particular mediator. If the
client knows in advance something about the mediator, or even just googles a picture,
your client has gained some familiarity with the mediator. Clients tend to respect people
and their process more if they have some sense of who they are versus a complete
stranger. Block out the mediation for the entire day. One of the worst things I see at
mediations is when the mediation session has to be end abruptly or is continued due to
time constraints.

When the mediation is scheduled, if the client does have time

constraints, then make sure at the commencement of mediation everyone is aware of all
participants’ time constraints.
Ask the client if they have any preference as to the location of the mediation. Some
counties have mediation centers, so there is automatically a possible neutral setting, but
if the mediation is going to be held at one of the attorney’s offices, then ask the client his
or her preference. This can be a big deal to the client.
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2. PREPARATION PRIOR TO MEDIATION:
I meet with my clients in person prior to mediation. If custody is an issue, I draft a
framework of a parenting plan for the client to review and approve prior to mediation.
Additionally, if child support is an issue, I prepare a child support worksheet for the
client to understand how child support is calculated in Georgia. Even if I do not have
solid income numbers for the opposing side, I still have a draft of something based on the
information the client has provided. Also, make sure that the client’s DRFA is current
and accurate and ask the client to send to our office their most recent paystubs to confirm
nothing has dramatically changed in their income from the time the DRFA was first
prepared.

Usually the client is very quick to let you know when their income has

decreased, it is the increase that the client likes to sometimes keep to themselves. Just as
we do not want the client to be surprised at mediation, do not let the client surprise you.
We have all had that moment in the room when you realized that you were the last to
know….
Explain to the client about joint mediation sessions and caucuses prior to mediation.
Also, unless there is an issue of domestic violence, do not tell the client “We can be in
separate rooms the whole time.” or “You will never have to even see the other side.” A
good mediator is going to be in control of their mediation process and the mediator may
like to always caucus, and/or their style may be to always start together regardless of
what the attorneys request. You do not want to make promises to the client about the
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mediation process that you are not in charge. Even if you get what you request in the
process, the client may suddenly have doubts about the process because a different
procedure was suggested.

Prior to the start of the mediation session develop a game

plan on how the client’s case/position will be presented. I like to be the one that lays out
the client’s issues and objectives to the mediator or in the opening joint session. The client
in advance knows what issues we are going to be presenting from our side. If the client
has anything to add, then I welcome their supplemental comments, but prior to
mediation I explain that if we are in a joint session, the reasons how the parties got to this
point of litigation is not really helpful in mediation, the only thing I want the client to talk
about in a joint session is the issues they are hoping to resolve that day. Once we are in
caucus, I let the client know they are free to talk about the past if they feel it is necessary
and helpful for the mediator to understand the context of their positions.
3. DURING THE MEDIATION SESSION:
Let the client know that mediation is the time for them to get what they need and be
creative. The client is the expert on their own life and in mediation an agreement can be
finely tailored to meet their needs. I let the client know that there is no guarantee of their
desired outcome in going to trial (This should never be the first time the client hears this.)
As attorneys we can tell our clients what the law is and based on our legal opinion what
should be the logically outcome if the only alternative is trial, but we never with absolute
certainly can guarantee the final legal outcome. If agreements are being reached during
11 | P a g e
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the mediation process, I start typing them out so that the client can see the progress being
made. Also, if a full or partial agreement is reached this saves time and cost from having
to wait for the mediator or opposing counsel to begin crafting the memorandum of
understanding or mediate agreement.
4. AFTER MEDIATION:
If a final agreement was reached, congratulate the client and get the final papers executed
as soon as possible so that the client can have finality to their litigation. If a final
agreement was not reached, then have a follow up session with the client. Many times,
in mediation certain information is learned for the first time that can dramatically affect
settlement position and the litigation strategy. Right after mediation it is still all fresh in
yours and the client’s mind. Also, if the client’s last offer at mediation is something that
the client wishes to still extend to the other side to avoid further litigation, then
immediately memorialize it in writing, have the client approve and then get it to the other
side. Most clients appreciate their attorneys being proactive. So be proactive, continue
settlement negotiations beyond the mediation doors. Also, by continuing settlement
negotiations it should help fine tune the client’s position moving towards a final hearing.
By crafting a global settlement, the client can see the big picture and how one aspect of
their settlement can impact other areas. Also, it helps the client evaluate what truly are
the most important issues vs. issues can he or she can compromise or let go.
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III.

TRIAL

In effectively preparing the client for trial you have to educate the client about the trial
process. As stated above you have already advised the client the final outcome at trial
cannot be guaranteed, but when settlement is not possible, trial maybe the only option.
The client should not be scared of court or trial when they have acted in good faith in the
pursuit of an equitable resolution and placed the needs of their children before their own.
Let the client know as soon as a hearing date has been set so the client can make any
necessary employer request, child care plan, travel arrangements, etc. Let the client know
as much as you can about the judge you are going to appear before. If you do not know
the judge, research the judge, reach out to your fellow colleagues about the judge, learn
his or her courtroom policies and procedures. Do not let your client just do their own
internet research on the judge. We all know the wealth of misinformation, slander, lies,
and false accusations we find on the internet about our judiciary. Be responsible, get your
information from reliable and trusted sources. Be the one to share it with the client first
before he or she starts educating you about what they found on the world wide web.
Once you have information regarding the assigned judge, then tailor your case to that
judge the best you can.
Walk the client through what to expect at trial. While you cannot prepare for every
contingency that may occur at trial, there are certain aspects that are reasonably expected.
Let the client know they most likely will testify and can be called as a witness by the
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opposing side first. Clients expect to be questioned by their attorneys and I suggest that
you practice with the client certain details of their anticipated testimony. But the client
can be caught off guard if first called by the opposing counsel (or even a pro se litigate)
for cross examination. To best prepare the client for cross examination, focus on the
weaknesses in their case and prior bad conduct. If the client has a trigger or hot spot, go
there in your preparation with the client. The client needs to know how to handle
themselves on the witness stand when they are being peppered with uncomfortable
questions. If an attorney has effectively prepared the client, the client can anticipate the
questions and control their reactions. In a way you are trying to desensitize the client to
not negatively or passionately react to a good cross examination.
Clients need to control their emotions in the courtroom. This is actually most important
when they are sitting at counsel’s table and hearing testimony from the adverse party or
an adverse witness. Let the client know that the judge sees everything from the bench.
The eye rolling, grimaces and gasps that come from clients during testimony can derail
their case. The client could have been perfectly poised on the witness stand and then
undermine everything by their reactions while sitting at counsel’s table. When the
attorney is sitting next to the client you can help manage the behavior. But danger lies
when you are questioning a witness and you cannot see what is going on behind you.
Explain this to the client. This also goes true for friends and family that the client may
want to bring to court for moral support. I personally do not like clients to bring a support
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team to court, the rationale being I cannot control or closely monitor their reactions
positive or negative. I have found that judges insist the gallery sit quietly and refrain
from cheers or jeers. Attendance at trial of key client support members may appropriate
at times, but a best practice for the attorney is to advise the client beforehand who to bring
to court. If a client shows up at court with a support member the attorney believes may
be detrimental to the client’s case, then send the support member home or insist that they
wait outside the courtroom. So again, have this conversation with the client prior to the
day of the hearing to avoid last minute chaos.
Take nothing for granted. You can have a client that is well-spoken, polished, knows his
or her case in and out, so you think, “My time may be better used conducting additional
legal research or drafting a last-minute trial brief, so I can skip or abbreviate reviewing
this client’s testimony with them.” WRONG. Something magical happens on the witness
stand (think Wonder Woman and the Lasso of Truth). Clients can lose control. Most of
our clients have never been on a witness stand or if they have, hopefully it has been
limited, so they do not know what the experience feels like. They can be nervous and
anxious or on the other end of the spectrum they can be confident but come across as
being pompous and arrogant. While an attorney can never predict with 100% accuracy
how their client will do on the witness stand, failing to review their testimony prior to
trial can have devastating results. Trial preparation with the client should be one of the
longest meeting you ever have with the client. This is the meeting where you want to
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hear everything they have to say or could say. Your job is the wrangler who tells them
what good testimony and what information they do not need to voluntarily share. Many
times, the information a client wants to share in court is the not the best information to
concisely get their point across. So, this is why you must review testimony with the client.

This is what works for me:
1. CLIENT PREPARATION OF THEIR TESTMONY:
I like to prepare for the client an outline of the key points I want the client to convey
during their testimony.

I am not scripting their testimony.

We go through their

testimony by asking them questions as if we were in court. Also, I ask them potential
cross examination questions. Hit the client with the hard and embarrassing questions.
Just like attorneys do not like to be surprised, try to protect the client from surprises by
the opposing side. Have the client review in advance all potential exhibits you anticipate
using during their testimony and any potential exhibit that you have reason to believe
the opposing side will use. This will help prevent the client from being flustered or
possibility overwhelmed on the witness stand. It is amazing how many times I have seen
witnesses struggle with testifying about their own documents.
2. PREPARE THE CLIENT FOR THE TRIAL DAY EXPERIENCE:
Sometimes your cases will be specially set, but most of the time when we show up to
court with the client, there are numerous cases on the calendars. We all have to be
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prepared to wait. Negotiations continue up to the call of the trial and even can happen
throughout the trial. Prepare your client for this. It is a known fact that cases settle on
the courthouse steps. But kept your finger on the client’s pulse as it relates to settlement,
meaning try to always know what the client needs, can live with and what are deal
breakers. Do not lose the client’s place in line (court calendar) engaging in meaningless
settlement discussions. Get to the point and settle OR get back in line. But if the judge
suggests you go out and talk to the other side or try mediation one more time, then that
is what you should do, prepare your client for this possibility.
3. LISTEN TO THE JUDGE:
On the day of court the only person’s opinion that matters is the judge. The only person,
assuming you are not in a jury trial, the client needs to make sure understands what they
are saying is the judge. Know what the judge needs and wants to hear to make a ruling
in the client’s favor. Many times, attorneys and clients get so swept up in getting out the
testimony and information they want, they do not listen and hear what the judge is saying
to them. When a judge starts asking questions during the client’s testimony, it is time to
reset and the attorney needs to follow the judge’s lead. The judge is telling you what they
think is important or what maybe you or the client did not clarify or spend enough time
on. Prepare the client for the possibility that the judge may ask them questions. If the
judge does ask questions, the client needs to answer the question and avoid any
evasiveness or defensiveness.
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4. CLIENT APPROVAL OF PROPOSED ORDERS:
Make all efforts to never go to court without a proposed order. In my opening statement
at temporary hearings, I present the judge with a proposed order. This provides the judge
with a clear outline of the relief that the client is seeking. In final trials, I still have a
proposed order, but it may be presented just prior to closing argument. This is because
during the trial certain testimony or evidence may cause certain provisions of the
proposed order to evolve. Be sure your client has seen and approved the proposed order
prior to submission to the judge. Prior to court, I am sure that you have reviewed with
the client the remedies you are seeking, but seeing it in writing sometimes, somehow
looks different to the client. If at all possible have the client review the proposed order
prior to the day of the hearing, so that you are not rushed at the courthouse making last
minute revisions. Also, if the client is familiar with the proposed order, especially in
temporary hearings, when the client is testifying the judge can go though the order as
sort of a check list of the relief the client is seeking and check off evidence and testimony
presented that supports the client’s requested relief. The same holds true for proposed
parentings plans, which I typically mark as an exhibit and have the client testify from.
5. THE RULING:
Prepare the client for possible outcomes, good and bad. A true disservice to a client is for
them to receive a ruling that they never expected or understood could be a possible
outcome. There are some rare occasions when an attorney receives a ruling that was
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never contemplated. But this is not the general rule. You have asked for your client’s
relief, you and the client have heard what the opposing party is asking, so typically one
party prevails, or the judge takes or gives (depending on your vantage point) a little from
both sides. Regardless of the outcome, you must counsel the client to control their
emotions if the ruling is received from the bench at the conclusion of the hearing. Many
judges like to rule from the bench when possible. But when outbursts are anticipated, or
the case presented requires further deliberation from the judge a ruling may be received
days, weeks or even months later. Prepare your client for this possibility.

FINAL THOUGHTS….
Our job as a family law attorney is hard, stressful and challenging but it can also be
uplifting, inspiring and rewarding. Prepare the client, be sensitive and objective with
the client. By effectively preparing the client throughout the litigation process you
expand their options and they can make educated decisions having a lasting impact on
themselves and their children.

“When written in Chinese, the word “crisis’ is composed of two characters-one represents
danger, and the other represents opportunity.”
-John F. Kennedy, 1959
Quoting Saul David Alinsky
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CROSS-CULTURAL CONSIDERATIONS IN CUSTODY LITIGATION
IN OUR DIVERSE COMMUNITY

INTRODUCTION
America is, and always has been, a melting pot. Native Americans of numerous tribal
affiliations populated the land long before it was explored and settled by the British, French,
Spanish, Dutch and other immigrants to the “New World.” African Americans were brought here
as slaves. The Asian and Pacific Islander population grew in the west. And, in the past century,
Eastern Europeans, Latinos, Middle Easterners and other immigrants from various ethnicities
and cultures have added to the cultural diversity that America enjoys today.
Historically, most ethnicities, religions and races settled in pockets throughout the
country, as it was only natural to gravitate to people with whom they had a natural affinity and
connection. However, with increased immigration, and a mobile society in pursuit of educational
and job opportunities, many people have moved away from their culturally insulated
communities into mainstream America, which has become a multi-cultural America.
The United States Census Bureau recently published population projections which
indicate that the “non-Hispanic White-alone” majority American population is shrinking,
especially in the child population.1 By 2020, “non-Hispanic White-alone” children are projected
to be in the minority.2 And, over the next few decades, the Census Bureau projects that the “Two
or More Races population”3 will be the fastest growing population. In fact, the Bureau projects
that the numbers of children who are of “Two or More Races” will more than double by 2060,
from today’s 5.3% of all children, to 11.3% in 2060.4 In Georgia, the “non-Hispanic Two or
More Race Groups” population under the age of 18 years increased from 65,117 in 2008 to
91,475 in 2017.5 As statistics show, the American family is becoming more and more multicultural, multi-lingual and multi-religion.
What this means to family law attorneys, guardians ad litem, custody evaluators and
judges is that race, ethnicity, religion and culture are important considerations in custody cases.
Immigration and intermarriage among various cultures has turned mainstream America into a
diverse place of multi-cultures. It follows that bi- and multi-cultural divorces and child custody
cases are becoming more common.6 Thus, cultural issues and considerations in custody cases
have become another important dimension to an already multi-dimensional area of law.
1

United States Census Bureau Press Release Number CB18-41, March 13, 2018 (as revised September 6, 2018)
“Older People Projected to Outnumber Children for First Time in U.S. History.”
https://www.census.gov/newsroom/press-releases/2018/cb18-41-population-projections.html
2
Id. Projections are that the greater majority of children (72%) will be “White alone, regardless of Hispanic origin.”
3
The racial categories included in the U.S. Census questionnaire are: White; Black or African American; American
Indian or Alaskan Native; Asian; and Native Hawaiian or other Pacific Islander.
https://www.census.gov/topics/population/race/about.html
4
Id.
5
https://datacenter.kidscount.org Data source: U.S. Census Bureau.
6
Culture-related family law issues also arise in cross-cultural adoptions and termination of parental rights actions.
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Custody and visitation laws, however, have not kept up with the growth of our multicultural society, and still do not appropriately address the issues encountered in family courts by
litigants of various cultures different from “the norm.” In many states, including Georgia,
standards are vague. The lack of good direction in the statutes, appellate decisions and court
rules often lead to an implicit and unrecognized bias. Discrimination grounded in stereotypes,
unsubstantiated presumptions and pure ignorance about cultural nuances often place litigants of
different ethnicities, religions, races and cultures at a large disadvantage in family courts. The
obstacles they face are multi-layered.
CULTURE’S ROLE IN CUSTODY AND VISITATION CASES
A child is a product of both parents, and is entitled to enjoy his/her cultural inheritance
from both parents. Cultural identity is a deep-rooted and important part of the child’s
development and identity. Cultural considerations must, therefore, factor into the child’s best
interests determination, and special considerations must be incorporated into parenting plans.
Merriam-Webster defines culture as “the customary beliefs, social forms and material
traits of a racial, religious or social group; also: the characteristic features of everyday existence
(such as diversions or a way of life) shared by people in a place or time.”
Culture is the foundation for one’s world view. It is the rules, standards and social
expectations within a group that govern acceptable behaviors, and give people a sense of right or
wrong. Think of culture as a tapestry with interwoven strands that create its structure, and form
the people within. Our culture influences our values, attitudes, daily rituals and beliefs, as well as
our behaviors and our interactions and relationships with others.
Culture plays a large role in custody and visitation cases. Culture influences parents’
attitudes toward childrearing, concepts of fairness and perceptions of right and wrong. Family
dynamics, relationships, communication, disciplinary tactics and other culture-specific behaviors
are also heavily influenced by one’s background. Thus, attorneys, guardians ad litem, custody
evaluators, mediators and judges must have a general understanding of cultural nuances, as they
affect the best interests of the children. A family law professional who does not have an
appropriate level of cultural competency may miss, ignore, over-emphasize or misinterpret
significant issues, and risks inaccurate conclusions. Thus, developing cultural awareness and
competency is an absolute must for anybody involved in family law and child custody cases.
CULTURAL OBSTACLES IN FAMILY COURTS
Families of various ethnicities, religions, races and cultures face numerous obstacles and
difficulties in family courts, many of which are based on a lack of knowledge and understanding
of their culture, and a lack of statutory and case law to address the questions that arise.
Obtaining Legal Representation
Finding good legal representation in family court is the first obstacle encountered in
custody and visitation cases involving cultural, bi-cultural and multi-cultural families. This, of
2
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course, is truer in rural areas where there are fewer attorneys. Cultural services organizations that
provide pro bono legal representation rarely become involved in family law cases. Legal aid
organizations that offer assistance in family law cases are sometimes conflicted out if the other
party has already consulted with them. As an additional resource, Georgia has several culture
based voluntary Bar associations, many of which provide referral services. See Appendix 1.
Outside of the above resources, finding an attorney who understands one’s cultural
heritage, practices and values can be a challenge. Many family law attorneys have little training
or experience in cultural diversity and competency. Because of their lack of understanding of
their clients’ concepts of right or wrong, expectations of their children and other culturally
sensitive issues, their own implicit biases (of which they are usually unaware) impact their
ability to provide good representation. To effectively represent a parent of a different culture,
attorneys must keep an open mind. They must know the right questions to ask their clients so that
they can have a full understanding of cultural practices, beliefs and values that are unfamiliar to
them. Depending on the facts and circumstances of the case, it may be wise to associate another
attorney in the case who understands the cultural nuances involved.
Communication Issues
Language and communication barriers obviously impact a person’s ability to effectively
present his or her case to the attorney, the guardian ad litem, and the Court. People of different
backgrounds communicate and interpret many things in different ways. The same verbal and
non-verbal expressions can have different meanings in different cultures. This often results in
important things being misunderstood, taken out of context, or “lost in translation.”
When English is a second language for parents, children or witnesses, the attorneys,
guardians ad litem and custody evaluators must exercise great caution to ensure that their
communications are understood, and that they understand what is being communicated to them.
Always listen closely, and ask questions when something is unclear. Refrain from using slang
and metaphors. Be particularly sensitive to someone who is embarrassed, or afraid that their lack
of English fluency will have a negative effect on their custody case, as they may be hesitant to
seek clarification for fear of bringing attention to their non-fluency.
Body language also speaks differently in different cultures. A conversation between
persons of Latin and Scandinavian backgrounds may look like a dance, as the Latino keeps
moving closer, while the Scandinavian backs away in need of more personal space. The
Scandinavian is also likely stoic looking with little expression, while the Latino is animated,
expressive and talking with his or her hands.
Awareness of, and respect for social nuances affecting communications is also important.
For example, in some Arab cultures, it is improper for a male attorney to request an interview
with a female witness without first obtaining her husband’s consent. Respect also extends to
language one uses when referring to different ethnicities, races, religions and cultures.
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Attitudinal Biases
We see custody and visitation cases through our own cultural lenses. Customary practices
that influence parental behaviors may not be customary, or even familiar to the family law
professional. A parent’s cultural traditions and core values may also conflict with our perceptions
of the norms built into the family law system. These cultural blind spots and biases should never
get in the way of seeing the full picture of what is in the best interests of the children.
Bias is defined as “a mental inclination or tendency; prejudice; predilection.”7 Personal
biases are a natural part of human nature. We all have them, acquired, in significant part, from
our upbringing, experiences and cultural background. Custody litigators, guardians ad litem and
judges also form biases or leanings based on experiences in previous cases, statutory and case
law, and continuing legal education seminars covering the best interests of the children. Many of
our biases are buried in the subconscious, and we are unaware of them. Without even realizing it,
such implicit biases influence on how we perceive things, and they sway our judgment.
Attorneys, guardians ad litem, custody evaluators and judges must guard against kneejerk beliefs about ethnicities, religions, races and cultures, and refrain from automatically
ascribing characteristics to people based on stereotypes not grounded in reality. Such personal
biases fail take into account a parent’s actual parenting skills, practices and expectations, and the
fact that the essence of parenting is found in the emotional, intellectual and ethical guidance that
a parent gives to a child as he or she grows. Family law professionals must recognize their own
natural tendency to apply pre-existing beliefs, expectations and hypotheses to different
situations, resist the tendency to jump to conclusions, and focus on the totality of the factors that
should be considered in custody and visitation cases. If a professional cannot overcome biases or
other hurdles involved in cases involving persons of different cultures, then the professional
should withdraw from the case.
Lack of Cultural Awareness and Competency
Cultural competency, as defined by The Child Welfare League of America is "the ability
of individuals and systems to respond respectfully and effectively to people of all cultures,
classes, races, ethnic backgrounds, sexual orientations, and faiths or religions in a manner that
recognizes, affirms, and values the worth of individuals, families, tribes, and communities, and
protects and preserves the dignity of each"8
Attorneys generally have little training in cultural competency. Many are unable to
recognize, understand or appreciate the implications of various culturally-related issues in
custody and visitation cases, or the impact culture has on the litigants and their families. Cultureblind decision making leads to simplistic “race-matching” based on stereotypes or the child’s
outward appearance, custody and visitation denials merely because one hails from an antiAmerican, terroristic country, and other inappropriate custody awards. Cultural ignorance also
results in omitting important cultural traditions and holidays from Parenting Plans.
7

Black’s Law Dictionary (10th ed. 2014).
https://www.childwelfare.gov/pubPDFs/culturalcompetency.pdf, A Closer Look: Cultural Competency, March
2009, The National Technical Assistance and Evaluation Center.
8
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Culture is not necessarily an easy concept to grasp. One’s cultural characteristics can be
fluid, and change over time with assimilation and acculturation. There are also cultures within
cultures. Nigeria, for example, is home to more than 250 ethnic groups that speak over 500
languages.9 Furthermore, similar to the United States, in most countries, cultural norms vary
depending on whether one lives in urban or in rural areas.
Cultures are distinguishable from one another in many different ways. Parenting style
variations, for example, can generally be ascribed to different cultures. Authoritative parenting is
more prominent in some cultures while authoritarian parenting is more prominent in others. In
Western cultures, parenting is generally individualistic, and traditionally more maternalistic than
paternalistic. It follows that the acceptable norm for most American parents is, for example, to
refrain from immediately comforting babies when they cry, and for children to sleep in their own
beds. On the other hand, parents from many Asian collectivist cultures carry their babies until
they are too heavy to handle, even after they can walk, and children sleep with their parents at
least up to school age. In a paternalistic culture, it is not uncommon for the father to
automatically get custody of the children upon divorce.
Understanding the cultural foundations of parenting behaviors and practices is vital
before appropriate weight can be applied to them in determining what is in the best interests of
the children. A lack of knowledge and understanding of the nuances characteristic of the parents’
culture may raise unwarranted red flags. For example, in Chinese cultures, modesty rules, and
parents often use shame to instill high principles in their children. An untrained eye may view a
parent’s focus on the child’s negative behaviors, and the embarrassing, shameful comments as
abusive, whereas to the parent and the child, it is a normal and loving way to raise successful and
good children. Thus, attorneys, guardians ad litem, custody evaluators and judges must train
themselves to recognize and familiarize themselves with relevant cultural differences so that
issues are viewed not only through the lens of traditional family law judicial system norms, but
also through the cultural lenses of the family in question. This can be a delicate balance.
Cultural competence also enables the family law professional to recognize, and factor
into the custody decision, the potential adverse effects of Court rulings contrary to the family
cultural norms. For example, in paternalistic cultures where the father automatically gets custody
of the children in a divorce, a mother who resorts to an American family court to get custody of
the children may be punished by her community for bucking traditional laws. Punishment in the
Roma culture, for example, can be a shaming and loss of reputation for the mother, or as severe
as expulsion from the community.10 And, of course, the effects of such punishment always
trickle down to the children.
Because cultural competency is more about what one perceives than what one sees,
developing cultural competency requires a certain amount of introspection, and an appreciation
of one’s own background, demographics and cultural identity. This allows the professional to
understand the differences between their own personal values, beliefs, attitudes and expectations,
and those of the family with whom they are working. Such awareness enables the professional to
uncover any existing implicit biases and recognize their natural tendency to apply pre-existing
9

Wikipedia, Demographics of Nigeria, citing The World Factbook, Central Intelligence Agency
East European Roma Culture Awareness Guide, The Roma Support Group, March 2015. www.grtpa.com

10
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beliefs, expectations and hypotheses that may impede their ability to effectively serve as the
attorney or other professional in the case.
Developing cultural competency also requires researching, learning and understanding
that which we do not already know. This includes obtaining specialized knowledge on the
culture’s history, traditions, values, family systems, childrearing practices, social practices and
other things inherent in the culture. It may mean stepping outside of one’s comfort zone and
standing in someone else’s shoes. The culture-specific knowledge that we gain gives meaning to
what we observe. It also enables us to be culturally sensitive to issues outside of our ken.
Probably the best resources for building an understanding of the cultural idiosyncracies
involved in any case are the parties themselves. They are keenly aware of the import of their
cultural practices, and how cultural issues that have affected them and their children. The
internet, of course, is also a great resource to find general information. To get answers to specific
questions about cultural norms and practices, cultural community and social service
organizations are usually very willing to provide assistance. Our colleagues are another great
resource for cultural information, as there are many voluntary Bar associations that specialize
and focus on specific cultures. See Appendix 1. The State Bar of Georgia, the American Bar
Association and many of the local and circuit Bars associations also have resources available.
Lack of Standards and Training for Guardians ad Litem
Guardians ad litem have little training in cultural competency, and there is an absence of
well-defined standards giving them guidance. Uniform Superior Court Rule 24.9, the Georgia
rules governing the appointment, qualification and role of guardians ad litem, provides only
general direction for evaluating custody cases that involve cultural issues. USCR 24.9(2)
provides that the guardian ad litem training should include “recognition of cultural and economic
diversity in families and communities.” USCR 24.9(3) adds that the guardian ad litem “should be
respectful of, and should become educated concerning cultural and economic diversity as may be
relevant to assessing the child’s best interests.” While those are great aspirations for guardians ad
litem, as a practical matter, developing cultural competence in custody cases is left to the
individual guardians ad litem, as trainings do not cover the subject in much depth.
For guardians ad litem to effectively assess parenting skills, trainings should include
guidance on building an understanding of the various cultural nuances relevant in their cases, and
their impact on parenting and the children. Guardians ad litem should have a general familiarity
with concepts of culture, the parenting variations that are common within those cultures (see
above), and the role of family support systems in cultures. For example, guardians ad litem
should be taught that in many cultures, help from family members does not indicate a weakness
in parenting, but rather is an acceptable and expected means of caring for children in collective
communities. Communications, and respect for other cultures and their differences, should also
be covered in the guardian ad litem trainings.
Guardian ad litem and custody evaluator assessments must focus on parenting
competency, and should not give undue weight to unusual or different cultural practices,
especially if those practices do not negatively affect the children. The relevant issue for
guardians ad litem and custody evaluators is the degree to which a parent’s cultural nuances
6

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
124 of 334

impacts the child, the parent-child relationship, and the parent’s ability to provide a safe, secure
and wholesome home for the child. Guardians ad litem and custody evaluators need to work
extra hard to ensure that their evaluations are free from bias, and are based on specific evidence,
rather than speculation. Thus, it is important for guardians ad litem and custody evaluators to
recognize and understand their own personal implicit biases, so that they can move beyond them
to a more balanced understanding of people from different cultures, and avoid value judgments
that may impede a full and fair investigation.
APPLYING THE BEST INTEREST OF THE CHILDREN STANDARD
Every state applies “the best interests of the children” standard in custody and visitation
cases. Most state statutes, however, do not specifically require consideration of a child’s cultural
identity, or the parents’ cultural practices. Georgia’s juvenile code11 guardianship code12, social
services code,13adoption code14 and child support guidelines15 require consideration of a child’s
cultural background. Interestingly, O.C.G.A. §§15-11-26(12), 15-11-105(4) and 19-8-18(e)(9)
require the Court and the guardian ad litem in Juvenile Court proceedings, and the Court in
adoptions, to consider the “child’s background and ties, including familial, cultural and
religious,” in their best interests analyses. Yet, Georgia’s custody statute, with its long list of
factors to consider in making a best interests determination, has no requirement to factor in
relevant cultural considerations.16 Case law giving guidance on cultural issues is also sparse.17
Thus, there is a certain amount of vagueness in the law as to how decision makers in
custody and visitation cases should take cultural factors into account, what weight should be
given to a child’s and the parents’ cultural identities, and what weight should be given to cultural
traditions and practices that are outside of the norm. Add this vagueness to the discretionary
nature of the best interests of the children standard, and the sum total result is that judges,
guardians ad litem and custody evaluators vary in their applications of the best interests standard
in custody and visitation cases involving cultural considerations.
In applying the best interests standard, judges, guardians ad litem and custody evaluators
must be extra careful not to take a culture-blind approach, and ascribe to the children the
stereotypical identity of one parent based on assumptions about ethnicity, religion, race or
culture. Awarding custody of a child to a parent based simply on culture-matching because the
bi-cultural child looks more like one parent, would, of course, be an abuse of discretion. Rather,
a full best interests analysis considering all of the factors contained in O.C.G.A. §19-9-3(a)(3) is
the only way to ensure that the children’s and parents’ rights to their cultural identities are
protected from discriminatory stereotyping, while also considering all relevant factors, including
cultural factors, in the custody determination.
11

O.C.G.A. §§15-11-2(25), 15-11-26(12), 15-11-105(4) and 15-11-202(f)(3).
O.C.G.A. §§29-4-11(d)(3)(D) and 29-5-11(d)(3)(D).
13
O.C.G.A. §§49-5-3(16) and 49-5-222(8).
14
O.C.G.A. §19-8-18(e)(9).
15
O.C.G.A. §19-6-15(i)(2)(J)(ii) which allows for a special deviation for “activities intended to enhance the athletic,
social or cultural development of a child.”
16
O.C.G.A. §19-9-3(a)(3).
17
See, Applebaum v. Hames, 159 Ga. App. 552 (1981) and Greene v. Greene, 306 Ga. App. 296 (2010). See also,
Sahibzada v. Sahibzada, 294 Ga. 783 (2014).
12
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Questions of cultural background and identity in custody and visitation cases need to be
taken seriously. However, since O.C.G.A. §19-9-3(a)(3) does not explicitly require consideration
of these questions, either the “any relevant factor” catch-all permits consideration of them, or the
17 other factors contained in the statute must be interpreted broadly to address relevant and
important cultural factors.
O.C.G.A. 19-9-3(a)(3)(G), the “importance of continuity in the child’s life and the length
of time the child has lived in a stable, satisfactory environment and the desirability of
maintaining continuity” is probably the most explicitly relevant and useful consideration in
custody and visitation cases involving cultural issues. Under this subsection, the guardian ad
litem and the judge may consider the child’s background and cultural influences, and weigh the
importance of the child’s ethnic, religious, racial, linguistic and community background.
Children are entitled to their cultural heritage. Thus, the important inquiry is which parent is
more inclined to continue to encourage and support the child’s cultural identity. This is of
particular importance if the child has always been raised within that culture
One of the more heavily relied upon subsections by many guardians ad litem and judges
also allows for consideration of significant cultural issues. O.C.G.A. 19-9-3(a)(3)(N), the
“willingness and ability of each of the parents to facilitate and encourage a close and continuing
parent-child relationship between the child and the other parent, consistent with the best interest
of the child” is a particularly important consideration in bi- and multi-cultural custody and
visitation cases. Bi-and multi-cultural children should be encouraged to positively identify with
both parent’s cultural heritages, and each parent is best situated to personally communicate their
own cultural histories, values and ways of life. Thus, relevant questions should center around
which parent is more empathetic, and willing to have an open approach to accommodate access
to the children’s multi-cultural heritage so that the children can explore and be exposed to all of
their cultural backgrounds and histories. Included in this analysis is the question of which parent
appreciates and understands the day-to-day realities of the other parent’s culture, including
discrimination and racism. Of course, the decision maker must ensure that facilitating a child’s
relationship with the non-custodial parent, and his/her cultural practices, is “consistent with the
best interest of the child.” Thus, if a parent’s cultural or religious practices place the child in an
unsafe or unwholesome environment or situation, the judge may place restrictions on that
parent’s ability to expose the child to those practices, or require supervised visitation.18
O.C.G.A. §§19-9-3(a)(3)(H) and (L), interpreted broadly, also invoke cultural
considerations. Subsection H requires consideration of “each parent’s support systems within the
community to benefit the child” and Subsection (L) considers the “home, school and community
record and history of the child.” Thus, it is important to know the history of how the child was
raised within the cultural community; whether the child attends a parochial school; what other
cultural or family support systems have been in place for the child; to what degree the child
observes traditions and practices; and whether the parents will live in a community where the
child will continue to have cultural opportunities.

18

See, for example, Sahibzada, supra.
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Cultural implications may also come into play when considering the “love, affection,
bonding, and emotional ties” between the parents and the children,19 and the parents’ “capacity
and disposition” to give the child love and affection.20 If the parents are typical of Mediterranean
and German backgrounds, for example, the guardian ad litem and judge must be aware of, and
take into account, that outward affection is common and generally acceptable in the
Mediterranean culture whereas, people of Northern European cultures are typically stoic, and do
not outwardly express emotion.
Culturally influenced issues such as sleeping arrangements with children until school age,
or excessive disciplinary measures are relevant factors under O.C.G.A. §19-9-3(a)(3)(F), which
requires consideration of the children’s home environment, and the promotion of nurturance and
safety of the children. Due weight should be given, for example, to a Chinese parent who
punishes his children for disobedience in accordance with the Chinese custom of shaming them,
and locking them out of the house. Subsection (P), which considers family violence and mental
or physical child abuse can also be broadly interpreted to address excessive disciplinary
measures and language that may appear to be abusive.
The child’s preference as to with which parent he or she wishes to live21 may also have
significant cultural underpinnings. For example, if a child is bullied at school because of one
parent’s orthodox adherence to a cultural or religious dress code and traditions, the child may
have a preference to live with the other parent who is more moderate, or from another culture.
Thus, as in all election cases, understanding the child’s motive for choosing to live with a parent
is always relevant.
One must remember that there are no hard and fast rules. In the big picture of what is in
the best interests of the children, the 17 factors enumerated in O.C.G.A. §19-9-6(a)(3) overlap,
and some factors outweigh others. There is no basic formula for assessing the weight to be given
to various cultural factors. Instead, the guardian ad litem and the judge must balance the child’s
needs, the biases and cultural practices of the family, the impact of the cultural practices on the
child, and all other considerations contained in O.C.G.A. §19-9-3(a)(3) when determining what
is in the best interests of the children.
How much weight should be given to cultural differences depends upon all of the facts
and circumstances of the case. Generally, the greater the impact of cultural beliefs and practices
on the child, the more they should be taken into account. Additionally, the more distinct the
cultural differences are from mainstream society, and the more the child’s cultural heritage
experiences bias, discrimination and hostility from society, the more important culture is as a
consideration. Finally, the degree of the parents’ and family’s acculturation can have a
significant bearing on how much importance is placed on their culture. It is important to know
whether the parent/family is orthodox in practice, or whether they have assimilated to the
mainstream culture, and adopted the practices.

19

O.C.G.A. §19-9-3(a)(3)(A).
O.C.G.A. §19-9-3(a)(3)(C).
21
O.C.G.A. §§19-9-3(a)(5) and 19-9-3(a)(6).
20
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The question also becomes one of how much deference, if any, should be given to
cultural beliefs, traditions and practices when they go against acceptable mainstream norms.
Context, of course, is always important. And, again, the impact of the belief, tradition or practice
on the child is also important to determine if there is a threat to the child’s safety or well-being.
For example, should a Chinese parent lose custody of his child because he practices the same
disciplinary custom of locking children outdoors that worked so well for him as a child? If the
child is four years old, probably yes. But if the child is 15 years old such parental conduct may
be less harshly judged.
Clearly, if a parent’s cultural practices pose a threat to the child’s safety and well-being,
supervised visitation is an option. However, supervised visitation should never be imposed
unless the objective facts clearly call for it.
The burden of proof should always be on the accuser to show the negative effects of the
other parent’s cultural beliefs and practices on the child. Parents should not have to be placed on
the defensive, with the burden of having to affirmatively prove that his or her cultural beliefs will
not harm or negatively impact the children. The Courts should also provide specific findings of
fact as to what cultural factors were considered in the custody decision. This should include the
impact of a parent’s cultural beliefs and practices on the health, safety and welfare of the child. If
the judge limits a parent’s custody or visitation rights based on cultural issues, there should be an
explicit and pronounced nexus between the issue, and the negative effects upon the child.
PRACTICAL THOUGHTS FOR ATTORNEYS
General Tips
 You cannot properly represent your client without at least a basic understanding and
knowledge of his or her cultural nuances. You must be able to recognize how the client’s
cultural bias affects their case.
 Just as in any other case, you must be able to see your clients’ cases through their eyes,
and advocate from their position.
 Adopt a non-judgmental posture. Don’t be offended if, for example, a father from a male
dominated culture values his son more than his daughter, and only wants custody of the
son.
 Documents may need to be translated to English. It is always advisable to hire an
independent certified translator, especially if it is a legal document, or something that will
be used as evidence at trial. The translation should be accompanied by an original
certificate of translation.
 Men from male-dominant cultures may not trust that a female guardian ad litem, custody
evaluator or judge can be neutral.
 It is only natural for people to do what is most comfortable for them. Don’t be surprised
if your client resists your good advice because it goes against his or her cultural values, or
because their community or religious leader does not approve.
 Jokes do not always translate well. Humor may also be taken as an insult, given the
gravity of the situation.
 If a client’s culture-based parenting practices are overboard (i.e., disciplinary practices),
and if the client is willing to make appropriate adaptations to his/her behaviors, suggest
10
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intensive counseling and/or parenting classes so that they can overcome values and
behaviors that are ingrained in them.
Tips If English Is a Second Language for Your Client
 You cannot not properly represent clients if you cannot effectively communicate with
them.
 Take extra care to ensure that your client understands everything. Plan for a longer initial
meeting, if necessary
 Speak slowly, use simple language and don’t use slang or metaphors.
 Ask the client to repeat things if you think he/she does not understand.
 Make sure your client understands your contract, the pleadings, financial affidavits, and
anything else he/she swears to or signs. If necessary, hire a licensed interpreter, who is
ethically bound to maintain confidentialities, to translate the documents and interpret
communications between you and your client. An independent interpreter is important
because the interpretation should reflect your client’s words, not those of family members
and friends who are emotionally involved, biased, and may embellish upon what your
client says.
 If necessary, also hire an interpreter for meetings with the guardian ad litem, mediation,
depositions and other legal proceedings.
Tips for Trial
 If the case goes to trial, it is the attorney’s job to educate the judge about any cultural
issues that may arise.
 It may be helpful to hire an expert to explain the culture, its traditions and practices and
its benefits for the children.
 A picture is worth a thousand words. A child’s cultural heritage becomes more concrete
if the judge sees a picture or video of the child dressed in ritualistic clothing or
participating in cultural activities.
 Cultural and language differences may render testing and clinical evaluations useless if
they are not properly adapted to accommodate the differences.
 People with language barriers may feel intimidated by, and/or distrustful of the court
system, particularly when they are involved in adversarial proceedings. Legal settings,
especially in the courtroom or a deposition, can be scary.
 If your client is not fully fluent in English, it is wise to arrange for an interpreter since the
stress and confusion of the trial can interfere with the client’s ability to communicate in,
and accurately understand, English.
 Uniform Superior Court Rule 7.3 sets out the rules for interpreters for court proceedings.
 Allow time for the interpreter and the client or witness to meet beforehand so that they
can build a comfort level between them, and so the interpreter can assess any potential
issues with his/her ability to effectively interpret.
 Make sure the interpreter speaks the same dialect and regional vernacular as the witness,
as many words in the same language translate differently in different regions. If possible,
vet the interpreter to make sure he/she is not sensitive to the issues in the case. Although
unintentional, an interpreter’s personal feelings and biases can affect the interpretation.
 If using an interpreter, be sure to estimate sufficient extra time in your time
announcement to the Court.
11
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 If your client needs special accommodations, such as prayer breaks at specific times of
the day, it is best to inform the Court before trial and possibly by brief, explaining the
need for the special accommodations.
PRACTICAL THOUGHTS FOR GUARDIANS AD LITEM
General Tips
 Uniform Superior Court Rule 24.9 mandates that guardians ad litem become well versed
in the recognition of cultural diversity in families and communities, and in how culture
may be relevant in assessing a child’s best interests.
 Even if the guardian ad litem shares the same cultural background as the family, he/she may

be on a different acculturation path, which may impact his/her ability to fully understand all
of the cultural implications.

Investigation Tips
 In Asian cultures, since children are raised to bring honor to their families, they may not be
forthcoming with information or with responses to your questions.

 Be respectful of cultural traditions during home visits. For example, in many cultures, people

remove their shoes when entering a home. If shoes are collected at the doorway, remove
yours too.
 Some cultures welcome guests with a full layout of food. Although the general rule is to
maintain your boundaries and not accept favors, food or gifts from the parties, refusing food
on home visits may be an insult in some cultures.

 It may be necessary to seek out your own expert to help you understand the cultural
implications of the family with whom you are working.
 Beware of confirmation bias, which is defined as “filtering information to suite (sic) a
preference and reject the rest.”22 This is one of the legitimate bases attorneys use to
challenge the fairness of guardians ad litem’s investigations and recommendations.
Confirmation bias is more prevalent in emotionally charged and ambiguous cases, and it
can result in a distortion of the facts, clouded judgments and faulty conclusions. To avoid
falling into the trap, ask open-ended questions, and not loaded questions that suggest a
response. Keep an open mind, and don’t make quick judgments. Challenge your own
impressions, consider alternative interpretations, and think outside of the box. Critical
thinking is vital.
 Obtain information from more than one source. Ask for the same information from both
parties in the case.
 Work extra hard to see the facts and circumstances of the cultural issues involved in the
case through the eyes of the children and the parents.

Recommendations Tips
 If a parent’s cultural practices pose a threat to the child’s safety and well-being, strong
consideration should be given to recommending supervised visitation. Consideration
should also be given to a parent’s willingness to conform to mainstream practices through
counseling and parenting classes. Recommend intensive counseling and classes if the
parent is sincerely willing to make changes. However, many cultural beliefs and values
are ingrained, and therefore difficult to change.
22

https://thelawdictionary.org/confirmation -bias/
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In bi- or multi-cultural families, don’t forget to consider, and if appropriate, designate
special and important holidays, such as the Chinese New Year, or the Jewish Rosh
Hashana and Yom Kippur, to the parent of that particular culture or religion.
 Ensure that recommendations are culturally sensitive. For example, do not recommend
that a parent who prays at 2:00 every afternoon be the parent who must pick the children
up from school every day.
 Be careful on cross-examination. If you do not do your homework, you’ll get caught!



FINAL THOUGHTS
Several states have specific statutes requiring cultural competence for litigating attorneys.
A few states, including Connecticut, Minnesota and South Carolina have also enacted statutes
specifically addressing cultural considerations in custody and visitation cases. For example,
Minnesota’s custody statute mandates consideration of “a child’s physical, emotional, cultural,
spiritual, and other needs, and the effect of the proposed arrangements on the child’s needs and
development,”23 as well as the parents’ willingness to meet the child’s spiritual and cultural
needs.24 Minnesota’s custody statute also expressly recognizes that parenting “may differ
between parents and among cultures.”25
Would it be helpful for Georgia’s custody statute to include similar provisions regarding
the child’s cultural and spiritual needs and the parents’ abilities to provide for those needs?
Maybe so, maybe not. As previously illustrated, the current Georgia custody statute can be
interpreted broadly to include cultural factors in the best interests analysis. However, under the
current statutory scheme, the child’s cultural background, and other cultural factors and
implications can be discounted or ignored. By explicitly requiring consideration of cultural
factors in custody and visitation cases, guardians ad litem and judges would be specifically
required to consider ethnic, religious, racial and cultural issues that impact the best interests of
the children on a case-by-case basis.
As a final thought, the obstacles faced by families of different cultural backgrounds in
family courts will take time to go away. To speed up the process, building cultural competency
and understandings of cultural differences in custody and visitation cases should be a regular part
of the training for guardians ad litem, and continuing legal education programs for attorneys.
M. Debra Gold, Esq.
Attorney at Law
P. O. Box 33294
Decatur, Georgia 30033
(404) 460-9104
debbie@mdgoldlaw.com
** Special thanks to David A. Webster, Esq. for his assistance in researching culture-related
Georgia case law.
23

Minn. Stat. 518.17(a)(1).
Minn. Stat. 518.17(a)(7)
25
Minn. Stat. 518.17(b)(3)
24
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Appendix 1
Georgia Culture-Based Voluntary Bar Associations
C. B. King Bar Association *
P.O. Box 681
Albany, GA 31702-0681
Serving minorities in Southwest Georgia
Gate City Bar Association
P.O. Box 16727
Atlanta, GA 30321-0727
(404) 419-6627
www.gatecitybar.org
Serving minorities in Metro Atlanta
Georgia Alliance of African American Attorneys *
P.O. Box 50488
Atlanta, GA 30302
(770) 621-7755
Serving African Americans Statewide
Georgia Asian Pacific American Bar Association
c/o De la Cruz Law LLC
2900 Chamblee Tucker Rd Bldg 12 2nd Fl
Chamblee, GA 30341
www.gapaba.org
Serving Asians and Pacific Americans in Metro Atlanta
Georgia Association of Black Women Attorneys
P.O. Box 4381
Atlanta, GA 30302
(678) 825-5675
www.gabwa.org
Serving minorities statewide
Georgia Hispanic Bar Association *
P.O. Box 77205
Atlanta, GA 31119-1112
(404) 612-4800
www.georgiahispanicbar.org
Serving Hispanics statewide
Korean-American Bar Association of Georgia *
C/o Nelson Mullins
201 17th St. NW, Suite 1700
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Atlanta, GA 30349
http://www.kabaga.org/
Serving Korean-Americans statewide
South Asian Bar Association of Georgia *
C/o Ogletree Deakins
191 Peachtree Street NE, Suite 4800
Atlanta, GA 30303
(404) 870-1745
www.sabaga.org
Serving South Asians statewide
Stonewall Bar Association of Georgia, Inc.
P.O. Box 7708
Atlanta, GA 30357-0708
www.stonewallbar.org
Serving the LGBT community statewide

* Do not offer referral services.
** This listing may not be complete. If any Georgia culture-based voluntary Bar associations
have been left off of the list, please let me know at debbie@mdgoldlaw.com.
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Marsha Schechtman, LCSW
900 Old Roswell Lakes Pkwy
Suite 340
Roswell, GA 30076
770.753.4911
MarshaSchechtman@AtlantaNPC.com
WWW.TheAtlantaBC.com
October 11, 2018

UNDERSTANDING YOUR THERAPY AND EVALUATION OPTIONS:
WHAT WOULD BE MOST USEFUL IN YOUR CUSTODY
Dekalb Bar Association, Family Law Section
PARENT COORDINATION v CO-PARENTING:
• High Conflict v Low Conflict
• Future Litigation
• Confidential Process v Reporting to the Court
CUSTODY EVALUATIONS v GAL’S:
• More complex psychological issues
• Personality Disorder
• Allegations of Abuse
• Addiction Issues
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PSYCHOLOGICAL TESTING v PARENTAL FITNESS EVALUATION
• Psychological Profile
• How do Findings Impact Parenting
• Recommendations for Parenting Strengths and Weaknesses

REUNIFICATION
• Reasons for Visitation Refusal:
• Alienation
• Estrangement
• Alignment
• Neglect and Abuse
• All of the above

EARLY DETECTION
• Psycho-Educational Programs
• Entering Litigation
• Attorney/GAL Role
• Co-Parenting Classes
• Team Approach- PC and GAL

INTERVENTION FOR REUNIFICATION
• Individual/Family Reunification
o Focus on Child
o Facilitate Healthy Child Adjustment
o Teach Coping Skills
o Family Therapy
o Reunification
o CBT and Systematic Desensitization

• Multi-Model Family Intervention
o Inclusion of All Family Members
o Utilize Individual, Family, Case Management, Education and
Coaching
o Thorough Assessment of Contributing Factors to Child’s
Refusal
o Both Parents Actively Involved
o Therapist Maintains a Strong Relationship With All Family
Members
2
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o Looks at the Child’s Distorted Views
o Focus- Child’s Avoidant Behavior

• Spontaneous Reunification
o Treatment can be Ineffective and Counterproductive
o Spontaneous Reconciliations
o Maturation and Independence
o Emancipation
o Life Cycle Triggers: Birth, Marriage, Death
• Overcoming Barriers
o Robin Deutsch, Matt Sullivan and Peggie Ward 2008
o Whole Family Approach
o Building Parenting and Co-Parenting Structure
o Family Camp 5 Day Program
o Team Approach
o Aftercare Follow Up

• Family Bridges
o Randy Rand 1990 Established for Abducted and Severely
Alienated Children
o Psycho-Educational Program
o Drawn from Research in Social, Cognitive and Child
Developmental Psychology, Sociology and Neuroscience
o Addresses Mechanisms Contributing to Alienation and
Rejection
o Aftercare follow up

3
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Visitation Refusal: Realistic Response, Allied, or Alienation
Howard Drutman, Ph.D. & Marsha Schechtman, LCSW
Atlanta Behavioral Consultants
www.TheAtlantaBC.com

You have all had cases wherein a child of divorce refuses to visit or have meaningful contact
with one parent. Sometimes the reasons are obvious. (Perhaps the child is the victim of abuse.)
Other times there doesn’t appear to be a logical reason for refusing visitation. Too often, the
parents provide conflicting explanations for the child’s refusal to see one parent. The parent
whom the child refuses to see often accuses the aligned parent of poisoning the mind of the
child. The aligned parent asserts that there are valid reasons for the child to refuse to visitation
and defends the child’s behavior as healthy, given the alleged inappropriate behavior of the
other parent. As in all child custody conflicts, dichotomous thinking does not provide an
accurate understanding of a particular set of behaviors. Rather, looking at a continuum from a
healthy relationship between child and parent all the way to a completely cut off relationship
will yield the complexity of factors that lead to the child refusing visitation.
In 1987, Richard Gardner wrote a book attempting to explain one possible dynamic that may
lead to a child refusing visitation. His theory, Parental Alienation Syndrome, was initially defined
as “… a disturbance in which children are preoccupied with depreciation and criticism of a
parent-denigration that is unjustified and/or exaggerated (p. 67-68).” Dr. Gardner went on to
say that:
The concept of parental alienation syndrome includes the brainwashing component, but
it is much more inclusive. It includes not only conscious but subconscious and
unconscious factors within the programming parent that contribute to the child’s
alienation from the other. Furthermore (and this is extremely important), it includes
factors that arise within the child-independent of the parental contributions- that play a
role in the development of the syndrome. In addition, situational factors may contribute,
i.e., factors that exist in the family and the environment that may play a role in bringing
about the disorder (p. 68).
Richard Gardner’s theories focused on a suspected parent who engaged in a campaign to
denigrate the other parent in the eyes of the child as well as on specific psychological
vulnerabilities in the child, making them susceptible to the denigrating messages. Although he
acknowledged other external influences, he remained focused on a joining together of a
vulnerable child and an alienating parent.
In 2001, Joan Kelly and Janet Johnston wrote an article for the Family Court Review that
reformulated the theories of John Gardner and others, and attempted to view child refusal in a
way that was subject to scientific inquiry. The new theory would direct future research to clarify
the underlying dynamics involved in situations where children refuse visitation. The authors
wrote:
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This formulation proposes to focus on the alienated child rather than on parental
alienation. An alienated child is defined here as one who expresses, freely and
persistently, unreasonable negative feelings and beliefs (such as anger, hatred, rejection,
and/or fear) toward a parent that are significantly disproportionate to the child’s actual
experience with that parent. From this viewpoint, the pernicious behaviors of a
“programming” parent are no longer the starting point. Rather, the problem of the
alienated child begins with a primary focus on the child, his or her observable behaviors,
and parent-child relationships. This objective and neutral focus enables the professionals
involved in the custody dispute to consider whether the child fits the definition of an
alienated child and, if so, to use a more inclusive framework for assessing why the child
is now rejecting a parent and refusing contact (p. 251).
Kelly and Johnston (2001) looked at many factors why children refuse visitation. They
categorized those factors as follows:
Resistance rooted in normal developmental processes (e.g., normal separation anxieties
in the very young child), resistance rooted primarily in the high-conflict marriage and
divorce (e.g., fear or inability to cope with the high-conflict transition), resistance in
response to a parent’s parenting style (e.g., rigidity, anger, or insensitivity to the child),
resistance arising from the child’s concern about an emotionally fragile custodial parent
(e.g., fear of leaving the parent alone), and resistance arising from the remarriage of a
parent (e.g., behaviors of the parent or stepparent that alter willingness to visit (p. 251).
Kelly and Johnston (2001) described a relationship continuum between children and their
parents that occurs post-separation or divorce. Although their focus was on children of
separation and divorce, the continuum they describe also exists in the relationship between
children and their parents in intact families.
On one end of the spectrum, described by Kelly and Johnston (2001), is a Positive Relationship
with both parents. These children enjoy spending time and look forward to seeing each of their
parents. The next step on the continuum is the child who has an Affinity with one parent. This
child wants a relationship with both parents. Kelly and Johnston wrote about this type of parent
child relationship: “By reason of temperament, gender, age, shared interests, sibling
preferences of parents, and parenting practices, these children feel much closer to one parent
than the other (p. 252).” This affinity can change from parent to parent over time. The third
step on the continuum is the Allied children. Children that are allied have a consistent
preference for one parent over the other. Although these children prefer time with one parent,
they rarely cut off contact with the other parent. Kelly and Johnston described the children at
this step as expressing ambivalence about the parent they are not allied with. The child in this
type of parent-child relationship often expresses, “… anger, sadness, and love, as well as
resistance to contact (p. 252).”
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Kelly and Johnston’s (2001) last two steps on the continuum describe relationships between a
child and a parent that are severely disrupted. The first type of relationship in this category is
labeled the Estranged children. These children are estranged from one of their parents due to
inappropriate behavior from their parent. The behaviors can include verbal or physical abuse or
neglect. Kelly and Johnston wrote regarding the estranged children, “Among this group of
children who are estranged as a cumulative result of observing repeated violence or explosive
outbursts of a parent during the marriage or after separation, or who were themselves the
target of violence and abusive behavior from this parent (p. 253).” They added: “Often, they
can only feel safe enough to reject the violent or abusive parent after the separation (p. 253).”
The last step, described as the Alienated Child, describes the child who rejects a parent,
“…stridently and without apparent guilt or ambivalence (p. 254).” Kelly and Johnston wrote:
For the most part, these rejected parents fall within the broad range of “marginal” to
“good enough,” and sometimes “better” parents, who have no history of physical or
emotional abuse of the child. Although there may be some kernel of truth to the child’s
complaints and allegations about the rejected parent, the child’s grossly negative views
and feelings are significantly distorted and exaggerated reactions (p. 254).
Often children who are alienated from a parent are unable to describe even one good quality in
that parent. Many complaints center on normal parental behaviors that most children will find
annoying. This child might complain that the parent limits their video game playing or makes
them do their homework. A child may complain that the parent they refuse to see makes them
practice their musical instrument before they go out to play. The child’s complaints are
disproportionate to the parental demand. The child may act as if the parent is torturing them
when in fact the parent had not let the child play an inappropriate video game or see a movie
that was not age appropriate. Some of these children will have complaints that include
allegations of emotional and physical abuse and possibly sexual molestation. The alienated
child often cuts off communication and refuses to visit with family members on the rejected
parent’s side of the family. This includes grandparents, aunts, uncles, and cousins, that the child
enjoyed spending time with prior to the cut off from the parent. Commonly these children
complain about things that children usually do not complain about. In more than one case the
authors have been involved in, a child complained that they did not want to see their
grandparents because, “All my grandparents ever want to do is go to places like Disneyworld,
Universal Studios, or take us to the beach.” Typically, children do not complain about going to
such places with their grandparents.
Leslie Drozd (2009) wrote:
Many divorce cases that include allegations of domestic violence now come with
counterallegations of parental alienation. When assessing for one, it is necessary to
assess for the other, just as assessment for substance abuse must be assessed
concurrently with allegations of family violence and vice versa (p. 411).
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Drozd continued:
Similarly, when evaluating alleged abuse one should screen for alienating behaviors, and
when the presenting problem or allegation is alienation, one should investigate whether
there has been abuse. The presence of abuse does not rule out alienating behaviors by
the parent, nor does the presence of alienating behavior rule out the occurrence of
abuse. It is possible to assess the extent to which alienation, alienating behavior, and
abuse impact a child only through a systematic investigation of all possibilities (p. 411).
When children refuse visitation, a child custody evaluation is one option to assess both parents,
the children, and examine many factors that have led to this situation. A Guardian ad Litem
evaluation is another method often used to assess these situations. One of the limits of the GAL
evaluation is that it does not examine the depth of any psychopathology in the parents or the
children that may be contributing to the child’s behavior. Any professional conducting an
investigation must not assume that the child refuses visitation due to inappropriate behavior or
abuse from the parent the child will not see, or assume that any type of alienation exists. Both
positions can lead the examiner to approach the evaluation with confirmatory bias or other
types of cognitive distortions that could lead to a biased evaluation or biased assessment of the
data. David Martindale (2005) defined confirmatory bias as, “The inclination to seek
information that will confirm an initially-generated hypothesis and the disinclination to seek
information that will disconfirm that hypothesis.
The child custody evaluator must thoroughly assess the characteristics and behavior of the
parents and the children. There must be a detailed history of the parent-child relationship prior
to the visitation refusal. Interviews with collateral contacts are extremely important in
obtaining a sense of the quality of the parent-child relationship before the refusal, after the
refusal, and the events leading up to the refusal to visit. The conclusions of the evaluator must
offer explanations about the process that has led the specific child to reject or refuse to visit a
specific parent. The evaluator should also discuss alternative theories that might explain the
child’s refusal.
As in most complex family law cases, there is danger in overly simple explanations for complex
behaviors and relationships. Prior to the start of any child custody evaluation there needs to be
a clear question of what behaviors are under examination. Having a court order requesting a
child custody evaluation to explore why a child is refusing visitation with a parent is a much
better question than an order to assess if a parent has alienated a child against the other
parent. The first approach opens the investigation to assessing the many reasons why a
particular child refuses to see a parent. The latter approach attempts to fit a specific theory to a
set of behaviors. That approach also sets up the evaluation for possible confirmatory and other
types of bias. A child custody evaluation that conforms to the AFCC Model Standards of Practice
for Child Custody Evaluation (2009) is the most likely procedure to answer the question of why
a child refuses visitation.
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Are there Practices Standards for Parent Coordinators?
Howard Drutman, Ph.D. & Marsha Schechtman, LCSW
Atlanta Behavioral Consultants
www.TheAtlantaBC.com

We often assist family attorneys by reviewing reports and records of mental health
professionals. This helps attorneys put the findings and recommendations in perspective, make
sure that proper procedures are followed, and prepare the attorneys for possible crossexamination of the professional. Family lawyers often ask us if a particular parent coordinator
has exceeded their authority or practiced outside of their customary role. To answer the
question, one must compare the parent coordinator in question to some standard in the
professional community.
Two sets of guidelines are available to use as reference points for appropriate parent
coordinator behavior. The American Psychological Association (APA) published the Guideline
for the Practice of Parenting Coordination in 2012. The Association of Family and Conciliation
Courts (AFCC) published their Guidelines for Parenting Coordination in 2005. Both sets of
guidelines have operational definitions of parent coordination.
In the AFCC guidelines, three terms are used to define what behaviors are appropriate for the
parent coordinator. The word “may” denotes an activity where the parent coordinator can
deviate as long as they are using “good professional judgment.” The word “should” indicates an
activity that “…is highly desirable and should be departed from only with strong reason.” The
last term is “shall” which indicates a task that “the PC should not have discretion to depart from
the practice described”(AFCC, 2005, P. 4).
The APA uses the term “guidelines” for a specific reason.
The term guidelines as used here refers to statements that suggest or recommend
specific professional behaviors, endeavors, or conduct for psychologists. Guidelines
differ from standards in that standards are mandatory and may be accompanied by an
enforcement mechanism. The following guidelines are aspirational and intended to
facilitate the continued systematic development of the profession and a high level of
practice by psychologists. They are not intended to take precedence over psychologists’
judgment (American Psychologist, January 2012, p. 64).
Guideline I of the AFCC Guidelines refers to the education and training a parent coordinator
“shall” have. The PC shall have been trained and continue to engage in ongoing continuing
education. The training should include information on PC process, family dynamics in
separation and divorce, domestic violence, and child maltreatment. Appendix A of the
guidelines contains a model curriculum for PC training. The PC shall be a mental health
professional or legal professional.

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
156 of 334

Guideline II of the AFCC Guidelines directs the PC to maintain impartiality and minimize bias. It
states that the PC shall withdraw from their role as PC if they cannot act in an impartial manner.
In addition, the PC shall not coerce a party to make a decision.
Guideline III of the AFCC Guidelines states that “A PC shall not serve in a manner that presents
a clear conflict of interest.” A PC shall disclose any conflicts of interests before they begin
service as a PC, or immediately after they become aware of any conflicts of interest.
Guideline IV of the AFCC Guidelines directs a PC not to have “dual sequential roles.” A PC shall
not have been involved in the case with either of the parties in any other role. Thus, a child
custody evaluator or guardian ad litem should not become the PC after their evaluation is
complete. The PC shall only be the PC and never switch roles before, during, or after their
appointment as a parent coordinator.
Guideline V of the AFCC Guidelines states that a “PC shall inform the parties of the limitations
on confidentiality in the parenting coordination process.” This guideline directs the PC to
provide the limits of confidentiality to the parties. It also has provisions regarding the reporting
of suspected child abuse to appropriate child welfare agencies.
Guideline VI of the AFCC Guidelines states “A PC shall assist the parties in reducing harmful
conflict and in promoting the best interests of the children consistent with the roles and
functions of a PC.” The PC should review appropriate pleadings and reports related to the
parties and the case. The PC serves in a role to educate the parties regarding issues of child
development, parenting, divorce, communication, and conflict resolution. In addition to
educating the parties, the PC serves in a role to assist in conflict resolution and decisionmaking.
Guideline VII of the AFCC Guidelines directs the professional to serve as the PC by stipulated
and/or formal order of the court. The order shall “clearly and specifically define the PC’s scope
of authority and responsibilities.
Guideline VIII of the AFCC Guidelines instructs the PC to provide informed consent to the
parties. The PC shall provide to the parties enough information so the parties understand the
“…extent of the parental rights and power they are assigning to the PC in the form of decisionmaking, the limited nature of the confidentiality of the process, the professional persons with
whom the PC will be authorized to consult or obtain information, and what the parents’ rights
are in seeking redress with the court.”
Guideline IX of the AFCC Guidelines directs the PC to disclose the basis for any fees and
charges.
Guideline X of the AFCC Guidelines states “A PC will communicate with all parties, counsel,
children, and the court in a manner which preserves the integrity of the parenting coordination
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process and considers the safety of the parents and children.” The PC may communicate with
each of the parties or their attorneys individually, as long as it is specified in the order.
Guideline XI of the AFCC Guidelines directs the PC to work in a timely fashion to facilitate
agreements between the parties. It also directs the PC to make timely decisions for any
disputes that the PC has been ordered to resolve, should the parties not be able to resolve the
issue under dispute.
Guideline XII of the AFCC Guidelines directs a PC not to engage in marketing practices that
contain false or misleading information. The PC should not make any claims of “achieving
specific outcomes or promises implying favoritism for the purposes of obtaining business.
The APA Guidelines contain similar guidelines specific to psychologists.
Guideline 1 of the APA Guidelines directs psychologists to “understand the complexity of the
parenting coordinator role and to distinguish it from other professional roles.”
Guideline 2a of the APA Guidelines requires psychologists to gain and maintain specialized
knowledge and training. Guideline 2b directs the psychologists to understand the “legal
authorities, terminology, and procedures that affect parenting coordination practice.”
Guideline 3 of the APA Guideline directs psychologists to provide professional services to high
standards and with “specialized competencies.”
Guideline 4 of the APA Guideline states, “Psychologists aspire to facilitate healthy
environments for children and appropriate parent-child relationships while ensuring the safety
of all family members in the parenting coordination process.” Issues of domestic violence, child
abuse and high conflict are addressed in this guideline.
Guideline 5a of the APA Guideline admonishes psychologists to follow the relevant provisions
of the APA “Ethical Principles of Psychologists and Code of Conduct.” Guideline 5b directs
psychologists to “recognize and respond to relevant sources of professional guidance about
multicultural and diversity issues in the provision of parenting coordination services.”
Guideline 6 of the APA Guidelines maintain records that are consistent with the APA ethical
standards.
Guideline 7 of the APA Guidelines direct the psychologists to engage in “responsible” case
management and billing practices.
Guideline 8 of the APA Guidelines states, “Psychologists strive to develop and maintain
professional and collaborative relationships with all other professionals involved in the case.”
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The AFCC Guidelines are more detailed and specific to the varied roles of the parent
coordinator. The APA Guidelines are much more abstract. It is critical to compare the
professional behavior of the parent coordinator to both sets of guidelines to adequately assess
if a particular parent coordinator is deviating from acceptable parent coordination standards.
Guidelines for the Practice of Parenting Coordination (2012), American Psychologist, January
2012, P. 63.
Guidelines for Parenting Coordination (2005), The AFCC Task Force on Parenting Coordination,
May 2005.
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Coparenting After Divorce:
The Good, the Bad, and the Ugly
Howard Drutman, Ph.D. & Marsha Schechtman, LCSW
Atlanta Behavioral Consultants
www.TheAtlantaBC.com 678.444.4566
Coparenting while in a healthy and successful marriage has its challenges and is a difficult task. When
you add in the challenges that are present in many divorces (e.g. unhealthy communication patterns,
anger, frustration, revenge, living in two separate homes), you have a situation ripe for dysfunction.
Divorcing parents hear from their attorneys, judges, psychotherapists, and evaluators that healthy
coparenting is vital for their children’s healthy emotional growth. What is co-parenting? What are the
ways divorced parents coparent?
Gable, Belsky & Crnic, writing in the Journal of Marriage and the Family (1995, 57, pp. 609-616) defined
coparenting as the support that parents give to each other as they are advancing the parenting goals.
Other researchers have focused on behaviors such as interparental agreement, parental alliance, and
the parental interaction that is centered on child-rearing issues. Cohen & Weissman (Parenthood: A
Psychodynamic Perspective, 1984) focused their attention on the parental alliance and the ability of the
parents to acknowledge, respect, and value the parenting roles and tasks of the other parent. Much like
parenting in general, the goal of coparenting is to raise children from childhood to adulthood in the
most psychologically healthy manner. Healthy coparenting leads children to feel emotionally secure,
take risks, and deal with life’s difficulties. Optimally, the result of good parenting and coparenting is a
child who is independent and competent to take on life’s challenges.
Post-divorce conflict between the parents is one of the most psychologically damaging behavior that
divorced children routinely see and experience. Healthy children in intact families often play one parent
against the other. The opportunity for the child to work one parent against the other goes up when the
parents are divorced. This is particularly the case when the two parents are engaged in high conflict with
each other. Good coparenting decreases the opportunity for the children to play one parent against the
other. It also offers a greater sense of parental unity and shared values.
All divorced parents coparent. They may do it well, or they may do it poorly. Many high conflict litigants
will say, “I will never coparent with that jerk (referring to their divorcing spouse).” They are wrong if
they believe they are not going to coparent with their ex-spouse. What they are likely to do is coparent
poorly, but they will coparent. Coparenting has multiple dimensions. Parents can share in parenting the
children at one extreme all the way to a total disregard for the other parent’s ideas and input.
One way to categorize coparenting is based on three styles of coparenting. This model is easy for
parents to understand. Of course, these three styles are really just points along a continuum. The first
co-parenting style involves coparents that have a friendly, courteous relationship. The parents openly
share information regarding the children, much as they did when they were married. The exchange of
vital information about the children helps the parents to have a better picture of the child’s behavior in
all settings. It also communicates to the child a sense that their parents are still functioning as their
parents, even though they are divorced. Children are happier when their parents are unified. The
“parental unit” gives children a sense of being protected and helps them feel safer in the world. This is
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even the case when unity means tougher discipline for the child. This style of coparenting is the
healthiest for two parents who are both psychologically healthy.
The second coparenting style involves parents that are experiencing a more stressful post-divorce
relationship. Regardless of the heightened conflict, these parents strive to cooperate by reminding
themselves to manage their emotions, keeping in mind the needs of the children. It is with these parents
that coparenting counseling can be particularly beneficial. A coparenting counselor/parent
coordinator/divorce coach can help parents stay child focused and not use the children as messengers
of information. Coparenting counseling can assist the parents in learning to use healthy communication
skills to communicate with their ex-spouse. Policies and procedures can be developed to help the couple
share information that is related to the best interest of the children. The parents learn to update each
other with information about issues of health, education, religion, and extracurricular activities. This
sharing of information makes it more difficult for children to split parents and play one parent against
the other.
Parallel parenting is the third coparenting style. This style is appropriate for those in a high conflict
coparenting relationship. In parallel parenting, the parents each function as separate parents for the
children at each home. The rules of one home do not apply to the other home. When children are
disciplined at one parent’s home, the punishment does not carry to the other parent’s home. The
communication between the parents is scheduled. It consists of sharing only the most basic information
about the children. There is an attempt to have very clear boundaries between the parents. Often it is
best to schedule transitions at times when both parents do not have to be together. Transitions of the
children from parent to parent should be done in a neutral setting such as a school. It is best to limit the
time the children have to be around their parents, when the parents are in close proximity of each
other.
Many of our clients have difficulty with the regulation of their emotions and behavior. This often leads
to the parents being classified as “high conflict.” The coparenting counselor/parent coordinator/divorce
coach can help the parties set up the coparenting relationship that will work best for their particular
situation. As one moves toward parallel parenting, it is important to make sure the parenting plan is
very specific to the particular needs of the family. High conflict couples often do better with very
detailed policies and procedures to structure their interaction. It is a wise settlement choice to have a
coparenting counselor/parent coordinator/divorce coach involved to assist the divorcing and divorced
couple with their coparenting skills. In addition, these professionals can assist the parents with conflict
resolution on into the future.
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Is the Psychotherapist in your Case Forensically Informed?
Howard Drutman, Ph.D. & Marsha Schechtman, LCSW
Atlanta Behavioral Consultants
www.TheAtlantaBC.com

You are trying a case. The opposing counsel has Dr. Freud, psychotherapist, on the stand. In the
examination of Dr. Freud, your colleague asks, “How often have you seen the teenage child of
this divorcing couple for individual psychotherapy?” He responds, “One time a week for a year.”
The attorney follows up, “How often have you met with the father and with the mother.” Dr.
Freud testifies that he has seen the father for five or ten minutes at each session, that he has
with the teenager. He reports that he has not met with the patient’s mother. Dr. Freud is asked
why and he replies, “I contacted her after I had seen the patient for a couple of months. She was
angry that I was seeing the child and refused to come in to meet with me.” There is one final
question directed to Dr. Freud, “What is your opinion about why this child refuses contact with
his mother?” Dr. Freud smiles and smugly replies: “In my 30 years of practice, I have seen many
situations just like this. This child has severed his relationship with his mother due to the child
abuse he receives from her. This mother hit the child and emotionally abused the child. In fact,
much of the abuse took place while the mother was drunk.” The opposing counsel thanks Dr.
Freud for his professional opinion, based on an impressive 30-year career as a psychotherapist
and part-time university professor. Your colleague is confident that the judge will be impressed
by the testimony of this esteemed psychotherapist who has verified to the court, what his
client has been saying throughout the case. The witness is passed to you for cross-examination.
Just as you get ready to start, the judge calls for a lunch break, giving you time to review your
notes about some of the potential dangers of having a psychotherapist involved in a contested
child custody case.
You take another look at the article, “Is the Child’s Therapist Part of the Problem?” from Family
Law Quarterly, written by Greenberg, et.al. Right there on page one, it clearly states, “Clinicians
who undertake court-related treatment without adequate expertise run the risk of exacerbating,
rather than improving, the life situations of these children.” You believe that Dr. Freud may have
exacerbated the situation and actually made the estrangement of the child from the mother
worse, not better. Further in the article, you read, “While the treating expert’s role is distinct
from that of the forensic expert, (e.g. psychological examiner or child custody evaluator),
effective treatment with children of separating and divorcing families can occur only when the
therapist is knowledgeable about the myriad of forensic mental health and legal issues that
often are imposed upon the therapist, the children, their parents, and the treatment itself during
contested custodial disputes.” Further into the article you read a paragraph from the authors:
“Biased therapists may escalate conflict by providing treatment information to the court
at the request of one parent without obtaining a balanced understanding of both sides
of an issue. In the extreme, a biased therapist may present unbalanced information to
the court by minimizing or ignoring bias in the information available. Some therapists
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even express opinions about parent-child relationships that they have not observed (p.
50).”
Greenberg, et al (2003) went as far as to state: “We believe that offering opinions to the court
based upon an inadequate foundation of information, especially when the testimony crosses the
line from treatment opinions into forensic judgments (e.g. opinions about custodial placement
and conclusive opinions about allegations of abuse), is a violation of the professional standards
governing most therapists (p. 50).
You flip to an article written by Grossman (2002) and see there are a number of problems that
can occur when treating therapists offer information to the courts. Grossman felt that
therapists, in an attempt to assist their patients, might make errors by offering opinions and
recommendations to the court about family members they have never seen. Additionally, when
only one parent brings the child to appointments, the therapist may become biased in favor of
the parent who regularly attends and with whom they speak on a regular basis.
In a Greenberg and Gould (2001) article, “The Treating Expert: A Hybrid Role with Firm
Boundaries” you discover that most non-forensic psychotherapists function under an
assumption that psychotherapy is a process initiated by the client and base treatment on the
client’s own perceptions of their life and experiences. The therapist develops a therapeutic
relationship with the client and provides a confidential zone for the client to explore their
thoughts and feelings about themselves and those around them. Greenberg and Gould stated,
“Implicit in this process is the assumption that the client will be motivated to provide as much
accurate information to the therapist as possible, to enhance the therapist’s ability to assist the
client “(p. 471). This assumption of accuracy in the patient’s reporting is often an incorrect
assumption in patients who are going through litigation.
Greenberg and Gould (2001) went on to discuss how treating therapists might become biased
by:
“…uncritically accepting the statements of the parent or child whom the therapist is
treating, without recognizing that the client’s statements may be heavily influenced by
outside factors (e.g. the parent’s position in the custody conflict, the child’s exposure to
the custodial parent’s concerns, or the status of the legal case). In such a case, the
therapist unintentionally biases treatment by supporting the client’s expressed views and
by advocating for that view as the most appropriate outcome for the case. In the
process, the therapist may unintentionally stray beyond the boundaries of his or her role
and into ethical and legal trouble.”( p. 470).
Greenberg, et al (2003), and Greenberg and Gould (2001) described how therapists working in
contested custody cases need to “think forensically.” Grossman & Okun (2007) wrote that
treating psychotherapists had limited usefulness to the court because their conclusions are not
based on an independent investigation. They went on to describe the forensic approach as
being, “…broader, more objective and neutral inquiry, attempting to verify the information

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
165 of 334

supplied by the client with other sources.” Greenberg, et. al. (2003) described the challenges for
the “forensically-informed therapist”:
“…to be aware that the information being brought into the treatment session could be
intentionally or unintentionally distorted. Statements made by a parent or child may
include inaccurate observations, selective attention to events that support one parent’s
view, perceptions distorted by the parent’s emotional investment in the outcome, and/or
deliberate distortion of information. A child’s perceptions and statements may be altered
by external influences such as suggestive questioning, exposure to the parental conflict,
or exposure to a parent’s emotional needs. “(p. 45).
Greenberg, et al (2003) also wrote that the forensically-informed therapist should have
knowledge “… of relevant research regarding children’s adjustment to divorce, domestic
violence, alienation dynamics, child abuse, children’s suggestibility, the impact of parental
conflict on children, child development and the coping skills children need to adjust successfully
as they mature.”
Forensically-informed therapists need to keep in mind strategies to minimize bias and make
sure that their conclusions and recommendations are based on a full assessment of the
situation in which a child finds him/herself. According to Greenberg, et al (2003), the therapist
must “…understand the family situation in which the child lives, including the impact of the
family’s involvement with the legal system; and (2) the therapist’s ability to identify, formulate
and actively explore rival, different and plausible interpretations of the child’s behavior,
statements, problems, and needs.” (p. 48)
The last document you review while waiting for court to re-start is a copy of the “Guidelines for
Court-Involved Therapy” developed by the Association of Family and Conciliation Courts (AFCC).
In that document you read their standards for the level of court involvement, professional
responsibilities, competence, multiple relationships, fee arrangements, informed consent,
privacy, confidentiality and privilege, methods and procedures, documentation, and
professional communication. You decide to see how well the good Doctor Freud adhered to
these aspirational standards of practice.
You check your watch and realize that the hearing is about to start again. You quickly translate
what you have just reviewed into a series of questions you will pose to Dr. Freud in your crossexamination. You decide to see if Dr. Freud has an understanding of the current literature
related to children, divorce, high-conflict coparenting, and children who refuse visitation. You
also decide to query Dr. Freud on his consideration (or lack thereof) of alternative theories on
why this teenager and mother are estranged. You want to know if Dr. Freud is familiar with
some of the research on bias and contamination of interviews with children. Lastly, you want to
cover the practice standards and see if Dr. Freud practices from a forensically-informed
perspective.
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The hearing begins and you step to the podium. You ask Dr. Freud, “Are you familiar with the
Guidelines for Court-Involved Therapy which was developed by the Association of Family and
Conciliation Courts (AFCC)?” Dr. Freud responds that he is not familiar with those guidelines
and has never heard of the AFCC. You proceed to ask the good doctor how he verified the
allegations that the child made about his mother. Dr. Freud ponders the questions and
responds, “In my 30 years of clinical practice I have developed my interviewing skills to be able
to assess the credibility of what a patient tells me. The father confirmed that the child was
telling me the truth.” He assures the court that if the child were lying, he would have been able
to detect it. You ask Dr. Freud if he is aware of the literature that therapists are no better than
untrained professionals are at detecting the credibility of other people. He, arrogantly,
responds that the researchers never spoke with him.
You switch topics and start to question Dr. Freud about his understanding of the literature on
divorce and the best interests of the child. You ask him for a list of which peer reviewed
journals he regularly reads, which books on child custody he references, and what professional
courses and continuing education seminars he has attended. Dr. Freud looks annoyed at your
questions and stumbles to try to name a journal. When queried further, he admits he does not
subscribe to any divorce related journals nor was he able to remember any books he has read
about child custody, divorce, and the best interest of the child. When asked about continuing
education, he testifies that he completes the required classes for licensure and takes classes in
ethics, psychopharmacology, and general seminars on various mental disorders.
Next, you ask Dr. Freud to describe the various alternative theories he has about why the
teenager is refusing to see his mother. Dr. Freud, in his typical arrogant manner testifies that he
is sure he is correct and did not need to waste his valuable time, “playing the games of
graduate students pondering alternative explanations to something that was obvious.”
You move into your final area of inquiry. Does Dr. Freud engage in appropriate professional
practices and does he follow the Guidelines for Court-Involved Therapy? After numerous
questions, Dr. Freud admits that he never received informed consent from the mother before
he saw the child. He did not get the mother’s side of the story. He did not consider an
alternative hypothesis for the estrangement. He admits he was giving parent-child relationship
opinions without ever having met with the mother. He admits that he was not up to date with
the literature in the area and that he had not attended specific educational courses to be
competent in this area. Although he would never admit he was biased, it became obvious that
he was. You thanked him for his testimony and conclude your cross-examination.
As you sit down, you feel a sense of satisfaction that you have exposed this so-called expert.
You have transformed his testimony. The witness was exposed, seen as a psychotherapist who
had inadvertently sided with a child and one parent against the other parent without
investigation or balance. You are happy that you have successfully impeached this witness.
As professionals working with family attorneys and psychotherapists, we often see similar
opinions (from therapists like Dr. Freud) in court testimony, depositions, affidavits, or in
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collateral contact interviews. Family attorneys need to become better at making sure that their
clients and the children of their clients receive evaluations and treatment by therapists who
have the appropriate training, experience, and ongoing continuing education. In the
hypothetical case above, the therapist was colluding with the teenager and the father (without
even realizing it, yet it came across in court). If the information about the parties or their
children is not derived in a forensically sound manner, the court has no way to know if the
findings and recommendations are valid and appropriate. Experts are required to base their
opinions on systematic, valid, and reliable methods of acquiring information. The experts then
develop recommendations based on the data and scientific research - not from their hunch or
the number of years they have been in practice.
We welcome your comments, questions, and would appreciate your feedback.
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Divorce Coaching.
Marsha Schechtman, LCSW is a Licensed Clinical Social Worker who also specializes in divorce
related psychological services such as Child Custody Evaluations, Parent Coordination,
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When are upcoming
classes available?

HIGH CONFLICT PARENT
EDUCATION CLASSES
Research extensively documents the well-recognized problem
that a relatively small number of families in divorce and
custody litigation consume a vastly disproportionate amount
of the court’s time. Somewhere between 3% and 10% of
parents remain in prolonged high conflict for years after their
separation or divorce.
Contrary to the myth that divorce is bad for children, research has
consistently shown that most children can weather divorce or changes in
their family constellation quite well, as long as they are not subject to
persisting inter-parental conflict following their parents’ divorce or
separation. Persisting interparental conflict and parenting effectiveness
are the two variables that have the greatest effect on children’s
adjustment to divorce or other changes in family constellation. Courts,
family law professional and the mental health community know that
relentless conflict between parents causes children’s social, emotional,
behavioral, and academic functioning to suffer. Modeled after a
Massachusetts program developed at William James College, Amy Todey,
Ph.D. now offers a comprehensive psychoeducational program for highconflict families. This intervention supports effective co-parenting that
minimizes negative impacts of divorce upon children.
The syllabus consists of 27 hours of class time (9 evening sessions, 3
hours each), mandatory attendance of both parents together, taught by a
two person team of facilitators. Class membership is limited to six
couples (12 people). The two-person team of facilitators is gender mixed
(one male, on female) and skill-mixed (one psychology professional and
one legal professional). The syllabus is a well-established model in use in
other states with significant success in teaching cooperative co-parenting
with positive outcomes for children of divorcing parents. The charge for
this program is $2500 per person.

We do not publish class
schedules. If you have a
court order to attend
“the next class” signed
by a judge then be sure
to provide a copy of that
order to the program
director, Dr. Amy Todey.
The court order will
constitute “enrollment”
and we will be in touch
with you to let you know
your particular class
schedule.
----Classes can be held on a
series of Monday,
Tuesday, Wednesday, or
Thursday nights (never
Friday nights or on
weekends). Classes are
not held during school
vacation weeks nor
holiday weeks.

AMY TODEY, PHD
2045 Peachtree Road NE
Atlanta, GA 30309
770-289-8604
amy@todeypsychology.com
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INTENSIVE CO-PARENT EDUCATION
PROGRAM INFORMATION FOR PARENTS

The High Conflict Parent Education Class is an intensive nine-week course to build co-parenting skills for
parents who are in high conflict divorce and separation situations. This is an educational program, not
counseling, and attendance at all nine sessions is mandatory.
We teach skills that can help you solve problems faster, save money by avoiding long court battles, and
create a calmer atmosphere for your child and for yourself. We make parents aware that damage to
children from high conflict parents occurs throughout childhood and carries over into adulthood and can
affect children throughout their lives. To reduce these risks, we help parents to de-escalate their
custody/parenting time disputes and focus on raising happy and healthy children.
A judge will order parents to participate in these sessions. Attendance is reported back to the court. After
receiving the court order, Dr. Todey will contact each parent to conduct an intake interview (we screen
individuals for active drug or alcohol problems, mental illness, etc.).
Both parents attend the classes together for nine consecutive weekly sessions. The nine sessions will take
place from 6:00-9:00 pm. Each class begins with dinner and “good stuff,” where parents share stories of
their children’s experiences throughout the week.
In each class, conflict resolution skills are developed and practiced around specific parenting issues like
discipline, transfers, attending the child’s activities at the same time, step-parents and step-siblings,
holiday and vacation scheduling.
The best candidates for our class are co-parents who are admittedly in very high conflict, but who also
genuinely wish they could achieve peaceful co-parenting. Our best results in teaching cooperative coparenting are achieved by people who truly want to accomplish that result.
Participants will get a Certificate at the end of the class—they can either “Pass” or “Fail” the class. The
certificate is also filed with the court. In order to “Pass” a participant must attend every session of the
class, complete all the class homework, and demonstrate the ability to accept the obligation for personal
change (not simply demonstrate the belief that the conflict is really just the fault of the other parent).
The fee for this course is $2500.00 (<$100/hr) per person. We accept checks made payable to Todey
Psychology LLC and we accept credit cards. Full payment must be made before the start date of the first
class. Non-payment is reported back to the court.
Our co-facilitators (one male, one female) work with parents on skills that include ways to communicate,
ways to manage disagreements, and ways to control your own behavior.
We base the class on the following beliefs:
Parenting together doesn’t end when your relationship ends
Most parents can learn to parent together even after they separate
Children do better when their parents are not fighting
Parents do better when children do better
There are skills that help people solve disagreements
Parents can learn these skills
Each parent must bring a small photograph of their child/children to the first session. We use the
photographs throughout the nine weeks.
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Sarah Y. Vinson, M.D.
TRIPLE BOARD CERTIFIED CHILD & ADOLESCENT, ADULT AND FORENSIC PSYCHIATRIST

Meet Dr. Vinson
A Harvard & Emory trained psychiatric physician &
Founder of the Lorio Psych Group
Associate Professor of Psychiatry and Pediatrics at
Morehouse School of Medicine, Adjunct Faculty at
Emory School of Medicine
Co-Editor of Pediatric Mental Health for Primary
Care Providers: A Clinician’s Guide and Founder
and CEO of PedsMentalHealth.com
Experienced Forensic consultant who has been
admitted as an expert in family, federal, state, civil
and criminal courts
Physician who spends the majority of her clinical
hours working with children and families, informing
her lens for consultation work
Curriculum developer and lecturer who has served
as a consultant to The Carter Center and the
Georgia Chapter of NAMI
Select Awards
∞ University of Florida College of Medicine
Outstanding Young Alumni Award
∞ Morehouse School of Medicine Psychiatry
Faculty of the Year
∞ Atlanta Business Chronicle Healthcare
Hero Award Finalist

Forensic consultation services available but not
limited to child forensic interviewing, parental fitness
evaluations, parental custody evaluations, family
functional assessments, evaluations of
cultural/ethnic minority children and families, special
education eligibility and manifestation hearings.

www.DrSarahVinson.com
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www.LorioPsychGroup.com

Hasani Baharanyi, M.D.
Board Certified Child & Adolescent and Adult Psychiatrist
specializing in the treatment of children, adolescents, adults &
families for anxiety, anger, divorce, grief/loss, sexual abuse,
trauma, ADHD, adjustment, behavioral & emotional issues

AnneMarie Jeffries, PsyD
Licensed Clinical Psychologist specializing in couples therapy and
the treatment of and adolescents and adults with depression,
anxiety, relationship difficulties, grief & loss, trauma, stress
management, gender & sexuality, religion & spirituality, adjustment
& transition, as well as identity development & integration issues.

Sarah Y. Vinson, M.D.
Board Certified Child & Adolescent, Adult and Forensic
Psychiatrist specializing in the treatment of children, adolescents
and adults with therapy and/or medication; forensic psychiatric
consultation and assessment of children and adults in civil and
criminal matters; pediatric integrated care consultation; and mental
health curriculum development and delivery.

Elizabeth Bradshaw-Livingston, PhD
Licensed Counseling Psychologist with expertise in individual,
couple and group therapy in the treatment of adults with
anxiety, mood disorders and trauma. She has a special
interest in working with populations with intersectionality, interracial relationship, adoption and fertility issues.
2
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Notes on Experts vs. Treaters
And tips for Finding Your Next One

EXPERT
ü Limited Confidentiality
ü Report/Interview Targeted
to Forensic Question
ü Obligation to Hiring Party
ü Assisting Hiring Party
ü Answering Forensic
Question
ü Record Belongs to Hiring
Party
ü Objectivity w/o Patient
Relationship

TREATER
Consultation
Psych. Hx
Med. Hx
Interviews
Family Hx
Treatment Rec.s
Medications
Social Hx
Diagnosis

www.DrSarahVinson.com

ü Patient Privilege and
Confidentiality
ü Treatment Goals and Plans
in Report
ü Obligation to Patient
ü Therapeutic Benefit
ü Treatment Goals and Plans
ü Record Belongs to
Patient/Family
ü Ongoing Relationship
with Patient/Family
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Clinical Experience
ü Licensure
ü Certification or Special Training
ü Overlap with Client Demographics
o Training
o Prior Work Settings
o Current Treatment/Supervision
ü Experience with Diagnosis (if applicable)

Demonstrable Expertise
ü
ü
ü
ü

Teaching
Publications
Speaking Engagements
Patient Volumes

Forensic Experience
ü Do They Clarify the Question??
ü Previous Qualification as Expert
ü Evaluations
o Can request redacted writing samples
ü Testimony Experience
ü Work in Forensic Settings

Witness Credibility Model
ü
ü
ü
ü

Confidence
Likeability
Knowledge
Trustworthiness

www.DrSarahVinson.com
2

2:25
USING TECHNOLOGY IN CUSTODY 				
		
LITIGATION AND CO-PARENTING
		 Margaret E. “Max” Ruthenberg-Marshall, The
		
Ruthenberg-Marshall Law Firm, Decatur
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CRAFTING CUSTODY SETTLEMENTS AND
		
PARENTING PLANS THAT SOLVE
		
TRICKY PROBLEMS
		 Rebecca Crumrine Rieder, Hedgepeth Heredia &
		
Rieder LLC, Atlanta
2:45
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Crafting Custody and Parenting
Plans that Solve Tricky Problems
Rebecca Crumrine Rieder
Hedgepeth, Heredia & Rieder
404-846-7025
rrieder@hhrfamilylaw.com

American Academy of Matrimonial Lawyers
Child Centered . . .Guidelines
Children Do Best When Parents:
•
•
•
•
•
•
•
•
•

Are cordial and courteous to each other
Help their children have regular contact with the other parent
Do not interfere with the other parent's parenting time.
Maintain a predictable schedule.
Communicate with one another regarding schedule changes.
Refer to the other parent in positive or neutral terms
Are on time and have children ready at exchange time.
Exchange the children without arguing and acknowledging each other.
Let the children bring important items between the homes, such as a special toy, blanket or
other security item.

1
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American Academy of Matrimonial Lawyers
Child Centered . . .Guidelines
Children Do Best When Parents:
•
•
•
•
•
•
•

Follow similar routines for mealtimes and bedtimes.
Communicate about rules and discipline.
Keep their children out of the middle of their disagreements.
Allow children to attend important family celebrations and events.
Maintain regularly scheduled activities for the children.
Provide travel dates, destinations, contact information in writing and in advance.
Communicate respectfully with each other.

American Academy of Matrimonial Lawyers
Child Centered . . .Guidelines
Distress of Harm may be caused to a child when:
•
•
•
•
•
•

A child sees or hears parents fighting.
A child’s parents make a child choose between them.
A child is hit, pushed or harmed by a parent.
A child is used to monitor or hurt the other parent.
The parent does not follow the parenting plan.
The parent exposes the child to legal proceedings, intentionally or
negligently.
• The parent uses a child to help resolve their own personal problems.
• The parent uses the child to carry hostile messages to the other
parent.
• The parent asks the child to keep secrets from the other parent.

2
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Do not ask preference directly - don’t shift the
decision making from you to the child

SETTLEMENT INCORPORATED INTO FINAL JUDGMENT
WHAT WE DO KNOW
• Settlement Agreements are contracts and
construed as such.
• “It is well settled that the law favors
compromise, when made in good faith,
whereby disputed claims are settled, and
especially this is true when related to family
controversies.” Dickerson v. Dickerson, 19 Ga.
App. 269 (1916)
• Where there is a writing which evidences an
agreement of all the parties, there is an
enforceable settlement agreement. Abrams v.
Abrams, 262 Ga. 170 (1992).

3
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SETTLEMENT INCORPORATED INTO FINAL JUDGMENT
WHAT WE KNOW
• Essential terms are the subject matter, purpose of
the contract, identity of the parties and
consideration.
• Non-material procedural matters not substantive
to the parties’ rights and obligations and not
essential.
• Court determines: (1) enforceability, (2) whether
contract is in the bounds of the law and (3) ensure
the divorce decree accurately reflects the terms of
the settlement.
Steele v. Steele, 298 Ga. 548 (2016).

SETTLEMENT INCORPORATED INTO FINAL JUDGMENT
WHAT WE KNOW

• Court determines: (1) enforceability, (2)
whether contract is in the bounds of the
law and (3) ensure the divorce decree
accurately reflects the terms of the
settlement.
Steele v. Steele, 298 Ga. 548 (2016).

4
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SETTLEMENT AGREEMENTS

When there is only a memorandum of settlement and a motion to
enforce, what items to look for in determining if enforce? (Essential
terms are the subject matter, purpose of the contract, identity of the
parties and consideration. Non-material procedural matters not
substantive to the parties’ rights and obligations and not essential.)

CHILD CUSTODY
Case Law
Self-executing change of custody violates
public policy when without determination
that self-executing change is in the best
interest of the child at the time the
automatic change occurs.
• Oxford v. Fuller, 338 Ga. App. 515 (2016).
• Hardin v. Hardin, 338 Ga. App. 541 (2016).
• Durden v. Anderson, 338 Ga. App. 565
(2016).

5
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Child Custody
self-executing change is a no no
“Self executing change of custody wherein it
changes year to year “without determination
whether the custody change is in the best interest of
the parties children at the time the change would
automatically occur . . . In the absence of an annual
hearing prior to the change in custody, the order
violates this State’s public policy as expressed in
O.C.G.A. 19-9-3 that a trial court take into account
the factual situation at the time the custody
modification is sought, with the court’s paramount
concern always remaining the best interest and
welfare of the minor child.” Oxford v. Fuller, 338 Ga.
App. 515 (2016).

Child Custody
self-executing change is a no no
Trial Court’s order permitting mother to
resume visitation with her son in weekly
therapeutic counseling sessions after she
completed 8 weeks of counseling on her own
in the next 2 weeks is a self-executing
change. Hardin v. Hardin, 338 Ga. App. 541
(2016).

6
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Child Custody
Some Self-Executing Provisions are OK
• Careful review to determine whether the self
executing provisions gives ”paramount import
to the child’s best interest”
• Generally, two fatal flaws:

• 1. “self-executing provisions that relay on a third
party’s future exercise of discretion essentially
delegate the trial court’s judgment to that third
party.”
• 2. “self-executing provisions that execute at some
uncertain date well into future are not permitted”
because cannot know at the time of creation that
at the future date will be in the best interest of the
child.

Hardin v. Hardin, 338 Ga. App. 541 (2016).

Child Custody
Fatal Flaws
1. Open-ended provision
on some future event that may or may not happen
2. Arbitrary
Dellinger v. Dellinger, 278 Ga. 732 (2004)

3. Improperly delegate Court’s judgment
Hardin v. Hardin, 338 Ga. App. 541 (2016)
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In its final order, the trial court found that in the best interests of the children,
Grant was entitled to resume regular visitation with the children, but that a
gradual increasing of those rights was appropriate. The court then set out a
detailed visitation schedule providing for two hours of supervised visitation every
weekend in January 2017; four hours of supervised visitation every weekend
in February 2017; eight hours of supervised visitation every other weekend in
March and April 2017; twelve hours of unsupervised visitation at Grant's house
every other weekend in May and June 2017, but supervision of any time not spent
at the home, including the drive to and from the mother’s home; twelve hours of
unsupervised visitation every other weekend in July and August 2017; twentyfour hours of unsupervised visitation every other weekend in September and
October 2017; and thirty-six hours of unsupervised visitation every other
weekend in November and December 2017. Then, beginning in January 2018 and
proceeding thereafter, the order provided for a more traditional visitation
schedule, including visitation every other weekend, and specified school holiday
and summer break visitations.

Permissible?

Weiss v. Grant, 346 Ga. App. 208 (2018)
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1st AMENDMENT LIMITATIONS
WHAT WE KNOW
• Restraints of speech bear a “heavy
presumption against their constitutional
validity.”
• “The restraint is subject to exacting scrutiny.”
• Test of the “imminence and magnitude of the
danger . . . balanced with the “character of the
evil” and the “need for free and unfettered
expression.”
• Must “narrowly tailor to protect any
compelling interest.”

1st AMENDMENT LIMITATIONS
UPDATED CASE LAW
• Limits on social media posting or use of other
media outlets until the youngest child reaches
the ago of majority is vacated without
conducting the balancing test of free speech
and narrowly tailoring the restrictions.
• Court affirms holding in Lacy v. Lacy, 320 Ga.
App. 739 (2013) upholding temporary
restraining order “from posting matters about
each other or their current litigation on
Facebook or other social networking sites.”
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Settlement Agreements

Drafting to Avoid Pitfalls

Travel

Domestic? / International?
Age of Child?
Co-Parenting Relationship?
Trust?

10
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Travel – International
Hague Convention Member?
Either party may be allowed to travel with the child both domestically and internationally during his or her parenting
time. If a party is traveling to a country which has not joined the Hague Convention, the written consent of the other
party shall be obtained prior to traveling to such country. If the country is not a member of the Hague Convention,
the non-traveling party may withhold consent.
Each parent must provide the following information, in writing at least seven (7) days prior to traveling outside of the
Continental United States:
• Specific dates and times of departure and return;
• A copy of the travel itinerary from the airline website or e-ticket;
• The physical address and telephone number where the child will be staying on a daily basis;
• Name and contact information of the person the child will be staying with (if other than the
parent);
• Name of an alternate contact person, other than the parent, who would have access to the child in
case the other parent cannot be contacted;
• Verification that the minor child will be traveling with the parent and not a third-party, unless the
other parent gives consent to a third party traveling with the child. The child will not be allowed to
travel with a third-party unless both parties have executed an agreement detailing the
arrangement. The agreement must be executed by both parties, in duplicate, before a notary
public, with each party retaining an original for their file.

Travel – International
Child’s Passport?
Trial Court reversed and remanded for requirement of the father to
cooperate with the mother in executing the necessary documents to obtain
a passport for the child. Must consider federal regulations. Ansell v. Ansell,
328 Ga. App. 586 (2014)
United States Department of State Apply For or Renew Passport -Under 16
https://travel.state.gov/content/travel/en/passports/apply-renewpassport/under-16.html
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Travel – International
Child’s Passport?
The parents recognize that the consent of both parents of the child is required to obtain or renew a passport
for the Child. By execution of this settlement agreement, the parents hereby consent that Father may renew
the passport for the Child under the age of fourteen (14). Mother shall complete and sign any and all forms
necessary for Father to obtain a passport for the Child. The parents recognize that this settlement
agreement may be presented to the proper authority by Father to satisfy the requirement of the consent of
Mother for the issuance of and renewal of a passport for the parties’ child under the age of fourteen (14).
Father shall have exclusive possession of the child’s passport unless the child is traveling internationally with
Mother. At the conclusion of Mother’s international travel with the child, Mother shall return the passport to
Father. In the event either parent plans to take the child out of the country, that parent shall provide
notification of same to the other parent at least thirty (30) days prior to his or her intent to travel outside the
country with the child.

Travel – Domestic
Out of State?

If the parties travel out of state overnight, the party traveling
shall provide the above information to the other party no less
than three (3) days from the date of departure.
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Safety Plans
Age of Child?
Co-Parenting Relationship?
Trust?
Mental Health of Parents?
Drug/ Alcohol Dependency?
Addiction?

Safety Plans – Age of Child
• Until Child’s 2nd birthday, Father shall have:
• From Child’s 2nd birthday until Child’s 5th birthday, Father shall have:
• Upon Child’s 5th birthday, Father shall have:
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Safety Plans – Co-Parenting Issues

Legal Custody – contingent upon Co-Parent Discussions, and then Final.
Co-Parent/Family Counseling

Safety Plans – Trust

Weiss v Grant, 346 Ga. App. 208 (2018)

Gradual within time specific.
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Safety Plan - Addiction

Be Specific
Close Loop Holes
Complexity is Your Friend

Safety Plan - Addiction
• The following provisions shall apply until the parenting coordinator
determines otherwise, but shall apply for no less than Phase One through
Phase Four.
• Mother shall abstain from all alcohol, regardless of whether she is
exercising
parenting time with Hunter at any given time;
• Mother shall abstain from drugs (prescription and illegal), unless a legal
prescription is provided by her general practitioner or treating physician,
the name of whom shall be supplied to Ms. Brogdon, Additionally, said
general practitioner or treating physician shall receive a copy of this
Agreement, and in the event Mother is taking any prescribed medications,
she shall adhere to all instructions as to taking the prescription medication.
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Safety Plan - Addiction
The following provisions shall apply until the parenting coordinator determines otherwise, but shall
apply for no less than Phase One through Phase Three.
Within one (1) week of the execution of an Agreement in the above-referenced
case, and continuing thereafter for a total period of forty-eight (48) months, except as provided
herein, Mother shall subject herself to random drug testing and EtG monitoring through ChoiceLab
(770-716-1529) (the “Testing Program”). Mother shall be responsible for all costs associated with
testing including initial registration and initiation costs. Mother’s passing or failing of such testing
(or the validity of any results thereof) shall be dictated by the rules set by the Testing Program.
Mother shall be solely and exclusively liable for the costs of any and all such tests except as
specifically provided herein.
Mother shall execute any and all releases and fill out any and all other paperwork required to have
all information of the results of any tests administered pursuant to this Section hereinabove
provided directly to the parenting coordinator. The parenting coordinator understands this provision
to require that the parenting coordinator be designated. as a “communicator” under the Testing
Program’s guidelines; if that understanding is correct per the Testing Program, then Mother shall
designate the parenting coordinator as a “communicator” and shall provide the Testing Program
with a copy of the Order memorializing this understanding and agreement.

Safety Plan - Addiction
A copy of the testing protocol shall be provided to the physician(s) as referred to in paragraph 2 herein, by
counsel for Mother, with a copy of said correspondence provided by counsel for Mother to counsel for Father.
Mother’s testing shall continue until she obtains a continuous period of twenty-four (24) months of negative
testing beyond Phase One. In the event Mother obtains a positive test beyond Phase One, said twenty-four
(24) month period shall terminate upon the receipt of the positive test and a new twenty-four (24) month
period shall begin upon receipt of a negative test.
In the event Mother's testing results are positive for alcohol, her visitation shall be supervised immediately
upon the receipt of the testing results, until she obtains one (1) month negative results from the time of the
receipt of the testing results. In the event Mother's testing results are positive for a drug not prescribed as
provided above, her visitation shall be supervised immediately upon the receipt of the testing results until she
obtains one (1) month's negative results from the time of the receipt of the testing results. In the event
Mother's testing results show a variation in the levels of prescription level drugs she is prescribed by the
above- referenced physician(s), the results shall be provided to said physician(s) to determine if Mother indeed
is taking the medication outside of the prescribed level. In the event said physician determines she is taking
prescribed medication outside the level prescribed, Mother's visitation shall be supervised from the time the
physician determines she is taking the prescribed medication outside the level prescribed until she obtains one
(1) month's negative results: results showing she is taking prescribed medication at the level prescribed.
A missed test by Mother shall be considered a positive test.
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Safety Plan - Addiction
In the event Mother believes a test is a false positive, Mother may request the Parent Coordinator order a PETH test within 24 hours
of receipt of the false positive and Mother must take the PETH test within 24 hours of the Parent Coordinator ordering it. Mother is
responsible for all costs.
Soberlink Testing in Phases Two through Four. The following terms and conditions shall apply to the Soberlink testing required in
Testing Phases Two through Four:
1. Cost of Monitoring: Mother shall be solely responsible for procuring and paying for a Soberlink device through
CAMtech Monitoring. Mother shall be solely responsible for all costs associated with the Soberlink/CAMtech Monitoring testing.
2. Testing Schedule, Effect of Missed Tests: During Phases Two through Four of the Parenting Plan, Mother shall test
every Friday, Saturday and Sunday she exercises time with Hunter, three times per day at 7:30 a.m, 6:00 p.m, and 10:30 p.m. At all
times when Mother is scheduled to take a test, she will receive a prompt from Soberlink on her cellular telephone reminding her of
the scheduled test fifteen (15) minutes prior to same. Mother may take scheduled test(s) at any time from the receipt of the prompt
through sixty (60) minutes after the scheduled test. (By way of illustration, if Mother is scheduled to test at 7:30 a.m., she may timely
test at any time between the receipt of the prompt at 7:00 a.m. and 8:30 a.m.) If Mother fails to test within this time frame, then she
will be deemed to have missed a test, and CAMtech will send an alert regarding the missed test to Father. Absent an exception
granted by CAMtech, a missed test shall be deemed a non-compliant test.
3. Non-Compliant Test(s), Positive Test(s): A positive test shall be defined as a test that is positive for alcohol
consumption (BAC greater than .01). A non-compliant test shall be defined as any of the following: missing a scheduled test by failing
to take the test within the time frame set forth herein; failing to submit a required confirmation test after receiving a prompt to do so
as described herein; tampering with or attempting to tamper with the Soberlink device; or attempting to use another person to
submit to a test on the subject’s behalf. If Mother submits a positive test, Mother shall be deemed to have failed such test.

Safety Plan - Addiction
4. Alcohol Detection: If Mother’s test results in a .01 BAC or less, Mother shall be deemed to have passed the test(s). If Mother’s test(s) detect
BAC levels in excess of .01, Mother shall be deemed to have failed the test(s), subject to the following condition:
a. Should any of Mother’s tests detect a BAC level which is greater than .01 but within the margin of error for Soberlink testing devices as
prescribed by Soberlink and/or CAMtech, Soberlink will immediately generate a prompt requiring Mother to take a second “confirmation test” within
fifteen (15) minutes after the first test. If Mother’s confirmation test is non-compliant, or if Mother fails to take the confirmation test as dictated by the
prompt, then Mother shall be deemed to have failed the original test. If Mother’s confirmation test is negative for alcohol, Mother shall not be deemed to
have failed the original test.
b. CAMtech shall have the authority to prescribe and, if necessary, modify the threshold for alcohol detection, and to require confirmation
tests to ensure the reliability of test results. The Parties acknowledge that retesting through confirmation tests is a reasonable means of generating reliable
test results when Mother’s BAC reading is inconclusive due to the device’s margin of error.
5. Access to Testing Data: All results and alerts from Soberlink shall be provided directly to Mother and Father by CAMtech via email. Mother
shall sign a Consent for Release of Health Information permitting CAMtech to provide this information to Father and his counsel.
Any time a supervisor is required, the supervisor and the parties shall abide by the provisions of the Supervision Guidelines attached hereto as Exhibit A.
Each supervisor shall be provided a copy of the Supervision Guidelines.
Additionally, for Mother to move from Phase to Phase, the parenting coordinator shall also take into account Mother’s consistent enrollment in
counseling/therapy, the consistency and stability of Mother’s employment status, and the consistency and stability of Mother’s living situation.
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Other Provisions
Half-Siblings/Step-Children
• The Husband and Wife shall alternate every Tuesday evening from 4:00
p.m. or the time school recesses until 7:00 p.m. to be with Jeff and Lily
(Once Lily is eight (8) years old, the time shall be extended until 7:30 p.m.).
The party exercising said time shall be responsible for pick up at the
respective schools and drop off at the respective residences. The parties
recognize that currently Husband has Tuesday parenting time with Jeff, and
that in the event his parenting time with Jeff changes, he will endeavor to
ensure that Tuesdays remain his parenting time to facilitate this time for
Jeff and Lily to be together. After Jeff turns age fourteen (14), he may
choose if he wants to go with either parent for these dinners.
•
The Time with Jeff and Lily shall continue through the Holiday and
Special Days, as provided herein in subsection D, as long as one party is not
on vacation with the Child.

Other Provisions
Half-Siblings/Step-Children
BUT, remember
Party seeking custody of a child must have standing regardless of prior
mediated or consent agreements that did not specifically award
custody to the party with no rights (ie. boyfriend, girlfriend,
stepparent). Baskin v. Hale, 337 Ga. App. 420 (2016).
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Other Provisions
Grandparents
Grandparents and Extended Families
The parties agree that Husband’s Mother shall not have any overnights with the
Child until the Child is at least twelve (12) years of age, and that neither party shall utilize
Husband’s Mother as a caregiver for longer than five (5) hours when she is caring for the
child for more than one (1) day consecutively until the child is twelve (12) years of age, or
as otherwise agreed by the parties in writing.
Except for the provision herein, the Child shall be allowed up to fourteen (14) days to be
with Grandparents or extended families during the party related to the Grandparents and
extended family’s custodial period, however, the time with Grandparents or extended
families shall not be more than seven (7) days consecutively during the party related to the
Grandparents and extended family’s custodial period, unless otherwise agreed in writing.
The parties agree that in the event one party dies prior to the Child’s
emancipation, the surviving parent shall make every effort to accommodate reasonable
visitation requests of no less than twenty-one (21) days per year, with no more than
fourteen (14) taken consecutively, by the immediate family members of the deceased.

Other Provisions
Grandparents
BUT, remember
Specific factors as outlined in Clark v. Wade, 273 Ga. 587 (2001).
Statutory presumption of natural parent fit and in best interest of child.
O.C.G.A. § 19-7-1(b.1).
Parents have a fundamental liberty interest in the care, custody, and
management of their children and there can scarcely be imagined a
more fundamental and fiercely guarded right than the right of a natural
parent to his offspring. When that fundamental interest is at stake, the
court must give full, fair, and thoughtful consideration to the serious
matter at hand. Floyd v. Gibson, 337 Ga. App. 474 (2016).
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Other Provisions
Grandparents
AND,
Cannot award joint legal custody to a parent and a 3rd party. Sheffield v.
Sheffield, 339 Ga. App. 667 (2016); Jewell v. McGinnis, 341 Ga. App.
896 (2017).

Other Provisions
Right of First Refusal
Both of the parties hereto acknowledge that it is important for a child to
spend time with a parent rather than with a third party who is caring for
them, when one of the parents is available to care for the children, except as
specifically provided herein. To that end, if the party then having custodial
time with the children is to be away from the children overnight, then such
party shall designate the other party as the “first chance babysitter.” For
example, if a party is scheduled to be out of town without the children
during their physical custodial periods, such party would immediately advise
the other party of their impending absence, and the party who would not
ordinarily have physical custody shall have the right to have the children with
them during this time. This paragraph is not intended to prevent either
party from using a nanny or babysitter on a regular basis so that they can
work, go to school, or do routine daily activities, nor to prevent the Child
from participating in camps or attend overnights.
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Other Provisions
Other Third Party Care
Prior to either parent arranging for a third party to care for the minor children during his or
her parenting time, he or she shall first notify the other parent and provide him or her with
the opportunity to care for the minor children if either a) he or she is unable to care for the
minor children for an overnight period adjacent to the other parent’s parenting time[1], or
b) he or she is unable to care for the minor children for two (2) or more consecutive
overnight periods, irrespective of whether said nights are adjacent to the other parent’s
parenting time. For the purposes of this Paragraph, an overnight period shall be defined as
a parent being unable to put the minor children to sleep at night and/or unable to wake
them up the following morning. For purposes of this paragraph, an adult with whom either
party is living and in a relationship shall not be considered a third party but, rather, an
available parent. An available parent shall not be considered a roommate, nanny, or
babysitter.
[1] For example, if Mother is unable to care for the Child on the Thursday immediately preceding Father’s

every other weekend parenting time commencing on Friday and/or if Mother is unable to care for the Child on
the Thursday immediately following Father’s every other weekend parenting time ending on Wednesday.

Other Provisions
3 Weekends in Away – Good Idea? Or a Bad One?
In the event the holiday or summer schedule results in one parent having
three (3) weeks in a row with Brooke, the week that would be the third
consecutive week with that parent shall transfer to the other parent so that
the parties each have two (2) consecutive weeks with the child, and the
regular weekly rotation will continue uninterrupted. By way of illustration,
the regular weekly rotation falls so that Father is scheduled to have the first
and third weeks in a month, and Mother is scheduled to have the second and
fourth weeks of that month. If the holiday schedule causes Father to have
the second week of that month (which would be Mother’s regular week),
then the second and third weeks shall “flip” so that Father has the first and
second weeks of the month, and Mother has the third and fourth weeks of
the month. The regular weekly rotation would continue thereafter
uninterrupted.
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Other Provisions
3 Weekends in Away – Good Idea? Or a Bad One?
No Three Weekends. Unless the parties agree otherwise, the intention
is that neither party shall have parenting time for three (3) consecutive
weekends and three (3) weekends in a row should be avoided. Unless
the parties agree otherwise, such third weekend shall be awarded to
the other party without otherwise disrupting the school-year
alternating weekend parenting time schedule or the summer
alternating week schedule such that each parent would then have two
(2) weekends in a row.

Crafting Custody and Parenting
Plans that Solve Tricky Problems
Rebecca Crumrine Rieder
Hedgepeth, Heredia & Rieder
404-846-7025
rrieder@hhrfamilylaw.com
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JUDGES PANEL DISCUSSION
		 Facilitator: Kyla S. Lines, Richardson Bloom &
		
Lines LLC, Atlanta
		 Panelists:
		 Hon. J. P. Boulee, Judge, DeKalb County Superior
		
Court, Atlanta
		 Hon. Belinda Elaine Edwards, Judge, Fulton
		
County Superior Court, Atlanta
		 Hon. A. Gregory Poole, Judge, Cobb County
		
Superior Court, Marietta
		 Hon. Margaret M. Dorsey, Judicial Officer, Fulton
		
Superior Court, Family Division, Atlanta
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Chief Justice’s Commission on Professionalism is to support and
encourage lawyers to exercise the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to
improve the law and legal system and to ensure access to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on
Professionalism (“Commission”), the first entity of this kind in the world created by a high court
to address legal professionalism. In March of 1989, the Rules of the State Bar of Georgia were
amended to lay out the purpose, members, powers and duties of the Commission. The brainchild
of Justice Thomas Marshall and past Emory University President James Laney, they were joined
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in
forming the Commission. The impetus for this entity then and now is to address uncivil
approaches to the practice of law, as many believe legal practice is departing from its traditional
stance as a high calling – like medicine and the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second
executive director Sally Evans Lockwood. During the 1990s, after the Commission conducted a
series of convocations with the bench and bar to discern professionalism issues from
practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion
in the Profession (f/k/a Women and Minorities in the Profession Committee). Then the
Commission sought the concerns of the public in a series of town hall meetings held around
Georgia. Two concerns raised in these meetings were: lack of civility and the economic
pressures of law practice. As a result, the State Bar of Georgia established the Law Practice
Management Program.
Over the years, the Commission has worked with the State Bar to establish other
programs that support professionalism ideals, including the Consumer Assistance Program and
the Diversity Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on
Professionalism partnered with the Commission in establishing the first Law School Orientation
on Professionalism Program for incoming law students held at every Georgia law school. At one
time, this program had been replicated at more than forty U.S. law schools. It engages volunteer
practicing attorneys, judges and law professors with law students in small group discussions of
hypothetical contemporary professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated
to recognize members of the bench and bar who have combined a professional career with
outstanding service to their communities around Georgia. The honorees are recognized for
voluntary participation in community organizations, government-sponsored activities, youth
programs, religious activities or humanitarian work outside of their professional practice or
judicial duties. This annual program is now usually held at the State Bar Headquarters in Atlanta
Professionalism CLE General Materials v. 09-06-18
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and in the past it has been co-sponsored by the Commission and the State Bar. The program
generally attracts several hundred attendees who celebrate Georgia lawyers who are active in the
community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a
group that informs and vets ideas of persons interested in development of professionalism
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES
OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished
career serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth Executive Director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally and nationally who are interested in
professionalism programming. The Chief Justice of the Supreme Court of Georgia serves as the
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity. The
Commission has twenty-two members representing practicing lawyers, the state appellate and
trial courts, the federal district court, all Georgia law schools and the public. (See Appendix A).
In addition to the Executive Director, the Commission staff includes Terie Latala (Assistant
Director) and Nneka Harris-Daniel (Administrative Assistant). With its chair, members and
staff, the Commission is well equipped to fulfill its mission and to inspire and develop programs
to address today’s needs of the legal profession and those concerns on the horizon. (See
Appendix B).
The Commission works through committees and working groups (Access to Justice,
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial
Resources, and Benham Awards Selection) in carrying out some of its duties. It also works with
other state and national entities, such as the American Bar Association’s Center for Professional
Responsibility and its other groups. To keep Georgia Bar members abreast of professionalism
activities and issues, the Commission maintains a website at www.cjcpga.org. The Commission
also provides content for the Professionalism Page in every issue of the Georgia Bar Journal. In
2018, the Commission engaged in a strategic planning process. As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.
After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer. Because there is still work to do,
the Commission will continue to lead the movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal
scholar has explained, “The term evolved to describe occupations that required new entrants to
take an oath professing their dedication to the ideals and practices associated with a learned
calling.”1 Many attempts have been made to define a profession in general and lawyer
professionalism in particular. The most commonly cited is the definition developed by the late
Dean Roscoe Pound of Harvard Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the
spirit of public service - no less a public service because it may incidentally be a
means of livelihood. Pursuit of the learned art in the spirit of a public service is
the primary purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to
the public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the
court, advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that
make us a profession enlisted in the service not only of the client but of the public good as well.
While none of us achieves perfection in serving these values, it is the consistent aspiration
toward them that defines a professional. The Commission encourages thought not only about the
lawyer-client relationship central to the practice of law but also about how the legal profession
can shape us as people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:
1
2

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)
ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover
what is minimally required of lawyers, “professionalism” encompasses what is more broadly
expected of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in
the state. Upon taking office in June 1988, then State Bar President A. James Elliott gave
Georgia’s professionalism movement momentum when he placed the professionalism project at
the top of his agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120
prominent judges and lawyers from around the state to attend the first Annual Georgia
Convocation on Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of
Georgia announced and administered to those present a new Georgia attorney’s oath
emphasizing the virtue of truthfulness, reviving language dating back to 1729. (See also
Appendix C). Second, as a result of the first Convocation, in 1989, the Supreme Court of
Georgia took two additional significant steps to confront the concerns and further the aspirations
of the profession. First, it created the Chief Justice’s Commission on Professionalism (the
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state
remains a high calling, enlisted in the service not only of the client, but of the public good as
well. This challenging mandate was supplemented by the Court’s second step, that of amending
the mandatory continuing legal education (CLE) rule to require all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the
required ethics CLE. The general goal of the Professionalism CLE requirement is to create a
3

AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE
SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER
PROFESSIONALISM, (1986) P.7.
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of
professionalism in contemporary legal practice and reflect upon the fundamental premises of
lawyer professionalism – competence, character, civility, commitment to the rule of law, to
justice, and to the public good. Building a community among the lawyers of this state is a
specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent
of creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons
are not “ethical” simply because they act lawfully or even within the bounds of an official code
of ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without
breaking the law or the code. Truly ethical people measure their conduct not by rules but by
basic moral principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers
should remember in counseling clients and determining their own behavior that the letter of the
law is only a minimal threshold describing what is legally possible, while professionalism is
meant to address the aspirations of the profession and how we as lawyers should behave. Ethics
discussions tend to focus on misconduct -- the negative dimensions of lawyering.
Professionalism discussions have an affirmative dimension -- a focus on conduct that
preserves and strengthens the dignity, honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E). These two
documents should serve as the beginning points for professionalism discussions, not because
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as
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words of encouragement, assistance and guidance. These comprehensive statements should be
utilized to frame discussions and remind lawyers about the basic tenets of our profession.
Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:















Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early
neutral evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,
socioeconomic status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical
and competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage
their law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client
and the public image of the profession.








Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
208 of 334









Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the
University of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty.
You must
represent your client to the best of your ability, and yet never lose sight of the fact
that you are an officer of the court with a special responsibility for the integrity of
the legal system. You will often find, brethren and sistern, that those professional
duties do not sit easily with one another. You will discover, too, that they get in
the way of your other obligations – to your conscience, your God, your family,
your partners, your country, and all the other perfectly good claims on your
energies and hearts. You will be pulled and tugged in a dozen directions at once.
You must learn to handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these
issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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APPENDIX A
CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019
Members
The Honorable Harold D. Melton (Chair),
Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo,
Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer,
Atlanta
Mr. Kenneth B. Hodges III, Atlanta
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian,
Atlanta
The Honorable Rizza O’Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour,
Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
Professor Roy M. Sobelson, Atlanta
LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Tangela S. King, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta
Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta
Italics denotes public member/non-lawyer
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APPENDIX B
MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to
exercise the highest levels of professional integrity in their
relationships with their clients, other lawyers, the courts, and
the public and to fulfill their obligations to improve the law
and the legal system and to ensure access to that system.
CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of
lawyers is to act as problem solvers performing their
service on behalf of the client while adhering at all
times to the public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.
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APPENDIX C
HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH
In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of
all the professions, he focused on the legal profession because of the respect and confidence in
which it has traditionally been held and because it has been viewed as serving the public in
unique and important ways. Dr. Laney expressed the fear that the loss of moral authority has as
serious a consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the
professionalism movement in Georgia. At the first convocation on professionalism, the Court
announced and administered to those present a new Georgia attorney’s oath emphasizing the
virtue of truthfulness, reviving language dating back to 1729. Reflecting the idea that the word
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truthtelling is expected, always and everywhere, of every true professional. Since the convocation,
the new oath has been administered to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean
myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and
defend the Constitution of the United States and the Constitution of the State of Georgia. So
help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant
to the current practice of law, while retaining the original language calling for lawyers to “truly
and honestly, justly and uprightly” conduct themselves. The revision was approved by the
Georgia Supreme Court in 2002.
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APPENDIX C

OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I
will support and defend the Constitution of the United States and
the Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgment. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system
available to all, and to seek the common good through the representation of my
clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can
achieve through the faithful representation of people who desire to resolve their disputes in a
peaceful manner and to prevent future disputes. We should remember, and we should help our
clients remember, that the way in which our clients resolve their disputes defines part of the
character of our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of
the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use
the following aspirational ideals to reexamine the justifications of the practice of law in our
society and to consider the implications of those justifications for their conduct. The Court
feels that enhancement of professionalism can be best brought about by the cooperative efforts
of the organized bar, the courts, and the law schools with each group working independently,
but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we
call upon to resolve our disputes and the regard due to all participants in our
dispute resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals
for me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes
available to all.

(f)

To practice with a personal commitment to the rules governing our profession
and to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be
maintained by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of
the public to clients in counseling. Good lawyering should be a moral
achievement for both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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APPENDIX E
SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services
rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not
just time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of
conflicting loyalties in a manner designed to achieve the fidelity to clients that is
the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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(2)
(3)
(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances,
meetings, and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties;
and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a
fair, efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;
(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to
accept their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.
As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.

(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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GBJ | Professionalism Page

The Im por tance
of Lawyer s Abandoning
the Sham e and Stigm a
of M ental Illness
On e t en et of t h e Ch i ef Just i ceʼ s Com m i ssi on on Pr of essi on al i sm ʼ s
“ A Law yer ʼ s Cr eed” i s “ To m y col l eagues i n t h e pr act i ce of l aw , I o er
con cer n f or your w el f ar e.” I f you ar e aw ar e of a col l eague t h at m ay be
exper i en ci n g di cul t i es, ask quest i on s an d o er t o h el p t h em con t act t h e
Law yer Assi st an ce Pr ogr am f or h el p.
BY MICHELLE BARCLAY

In 1995, he was appointed as a juvenile court judge in DeKalb County. He
resigned from the bench effective December 2005. He sold most of his personal belongings, paid off his remaining debts and moved overseas to think
and travel. After thinking and traveling for three months, he returned to
the active world of Decatur. He was
appointed director of the Barton Clinic
effective April 15, 2006.”

“Robin Nash, age 53, drew his first
breath, attended college and law
school and now works at Emory University. He loves to travel to places
like Southeast Asia and the Middle
East but he always returns home to
Emory and his hometown of Decatur.
Robin majored in Economics and
Mathematics. He began his law practice in 1980 in Decatur surviving mostly on court appointed cases for mentally ill patients in commitment hearings.

W hen Robin came back from traveling, he told his friends—“I can be more
impactful here.”—which was and is true.
Robinʼs impact continues today through
the work of young lawyers serving as
Robin Nash Fellows and through the
lives of the thousands of mothers, fathers,
daughters and sons he touched, helping
people traumatized by child abuse, neglect, addiction and crime.
He was impactful in part because he
had so much empathy for others. He was
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His practice expanded to working with
institutionalized developmentally delayed clients, special education cases,
wills and estate litigation and representing banks in the hugely interesting
area of commercial real estate closings.

GETTYIMAGES.COM/ BAONA

Januar y i s t he mont h w hen Robi n
Nash, my dear friend and lawyer colleague, godfather to my child, officiate for
my brotherʼs marriage and former director of the Barton Center at Emory University, left the world. Positive reminders
of him are all around, including a child
law and policy fellowship in his name, but
January is a tough month.
Robinʼs suicide, 12 years ago, was a
shock to me. As time passed and I heard
stories about Robin from others who
knew him and I learned more about suicide, I can see in hindsight the risk looming for him. Today, I think his death was
possibly preventable.
In 2006, Robin wrote this essay about
himself for Emoryʼs website
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well regarded and well loved. He was a
person you could count on who did extraordinary things for others—helping a
student obtain a TPO in the middle of the
night to stop a stalker; quietly helping a
refugee family get stable and connected
to services; and of course, his consistent
care of his friend Vinny. Vinny was a
severely disabled adult Robin befriended
and with whom he had a deep connection. Because he was a lawyer, Robin
was able to help Vinny obtain full access
to available medical services without
being institutionalized.
So why did Robin leave? He lost his
battle with mental illness. He masked
it well and as a private person, did not
share his struggles. His friends had some
insight into his struggles but it was always complicated. W hile a judge, Robin
was known for saying things like, “I am
a manager of misery” or “I manage the
competition not to serve the most vulnerable families and children.” But he
also said, “Talk like this is just dark humor which is a useful coping mechanism
for an emotionally draining job.”
I know today that a low serotonin
level in his body was dangerous for his
depression and that the medications he
took waxed and waned in effectiveness.
I also now know that he had not slept
well for days before he acted. Weʼd had
a work meeting the day before he died
where he made a long ʻto doʼ list. W ho
makes a long ʻto doʼ list when one is contemplating suicide? Plenty of people, I
have learned. I saw that ʻto doʼ list on his
table when I was in his apartment after
his death.
W hat could have helped?Abandoning
the shame and stigma of mental illness
is a good start. I have been heartened by
the social movement campaign, Time to
Change,1 designed to help people speak
up about mental illness. A safety plan
shared with a reasonably wide network of
people can also help. Antidepressant medications can help. Recent studies about
anti-depression drugs “puts to bed the
controversy on anti-depressants, clearly
showing that these drugs do work in lifting mood and helping most people with
depression.”2 Science is advancing better
treatments at a rapid pace. And some experts advise that directly asking whether a

person has considered killing themselves
can open the door to intervention and
saving a life.
Before becoming a lawyer, I worked
as a nurse in a variety of settings at both
Grady and Emory hospitals. I saw attempted suicides. I witnessed a number
of those people who were grateful they
were not successful. I saw safety plans
work when enough people knew about
the risks. Sometimes, medicines were
changed, new treatments tried and I saw
people get better.
I feel like with my background I could
have and should have probed Robin more.
But at the time, I thought I was respecting
his privacy by not asking too many questions. Today I know that a person can be
fine one day and then chemicals in their
brain can wildly change within 24 hours,
and theyʼre no longer ok. I learned that
not sleeping can be deadly. I have also
learned that just talking about it can help
a person cope.
A book that has helped me is called
“Stay: A History of Suicide and the Philosophies Against It,” by Jennifer Michael
Hecht.3 If I had a second chance, I would
try to use some of the arguments in that
book, such as:
None of us can truly know what we
mean to other people, and none of
us can know what our future self will
experience. History and philosophy
ask us to remember these mysteries,
to look around at friends, family, humanity, at the surprises life brings—the
endless possibilities that living offers—
and to persevere.
Of course, first I would have just
asked about his mental health with love
and listened. I still wish for that chance
to try.
Afterword by Chief Justiceʼs Commission on
Professionalism Executive Director Karlise
Yvette Grier: One tenet of the Chief Justiceʼs
Commission on Professionalismʼs“A Lawyerʼs
Creed” 4 is“To my colleaguesin thepracticeof
are aware of a colleague that may be expeto help them contact the Lawyer Assistance
Program5 for help.

Counseling for Attorneys
Depression
Anxiety/Stress
L ife Tr ansitions
Career Concer ns
Couples Counseling
Relationship Conflicts
Elizabeth Mehlman, J.D., Ph.D.
www.AtlantaPsychologist.org

(404) 874-0937
Midtown Atlanta

Michelle and Andy Barclay are so grateful
to the Emory University community for the
grace and care that surrounded everyone, especially thestudents, when Robin died.
Mi chelle Barclay, J.D., has m ore
t han 20 years experience working
in Georgiaʼs j udicial branch. She is
current ly t he division direct or of
Com m unicat ions, Children, Fam ilies,
and t he Court s wit hin t he Judicial
Council of Georgiaʼs Adm inist rat ive
Office of t he Court s. Before becom ing
a lawyer, she was a nurse for 10 years,
specializing in ICU and t raum a care.
Her degrees include a Juris Doct or
from Em ory Universit y School of Law,
a Bachelor of Science in Nursing from
Em ory Universit y and a Bachelor
of Int erdisciplinary St udies from
Georgia St at e Universit y. She is also
co-founder along wit h her husband
Andrew Barclay of t he Bart on Child
Law and Policy Cent er at Em ory
Universit y School of Law. She can be
reached at 404-657-9219 or m ichelle.
barclay@georgiacourt s.gov.

Endnotes

1. https:/ / twitter.com/ TimetoChange.
2. Seehttp:/ / www.bbc.com/ news/
health-43143889 (last viewed April 2, 2018).
3. See, e.g., https:/ / www.amazon.com/ StayHistory-Suicide-Philosophies-Against/
dp/ 0300186088 (last viewed April 2, 2018).
4. https:/ / www.gabar.org/ aboutthebar/
lawrelatedorganizations/ cjcp/ lawyerscreed.cfm.
5. https:/ / www.gabar.org/
committeesprogramssections/ programs/
lap/ index.cfm.
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Promoting a
Professional Culture
of Respect and Safety
#MeToo
In keeping with our professionalism aspirations, I challenge you to take
a proactive, preventative approach to sexual harassment and to start the
discussions . . . about things we as lawyers can do to promote a professional
culture of respect and safety to prevent #MeToo.

GETTYIMAGES.COM/KAMELEON007

BY KARLISE Y. GRIER
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“There is no doubt that Marley was dead.
This must be distinctly understood, or nothing
wonderful can come of the story I am going
to relate.”—Excerpt from: “A Christmas
Carol” by Charles Dickens.
To borrow an idea from an iconic
writer: There is no doubt that #MeToo
testimonials are real. This must be
distinctly understood, or nothing
wonderful can come of the ideas I am
going to share.
I start with this statement because
when I co-presented on behalf of
the Chief Justice’s Commission on
Professionalism at a two-hour seminar
on Ethics, Professionalism and Sexual
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Harassment at the University of Georgia
(UGA) in March 2018, it was clear to
me that men and women, young and
old, question some of the testimonials
of sexual harassment that have recently
come to light. For the purposes of starting
a discussion about preventing future
#MeToo incidents in the Georgia legal
profession, I ask you to assume, arguendo,
that sexual harassment does occur and to
further assume,!arguendo, that it occurs in
Georgia among lawyers and judges.1 Our
attention and discussion must therefore
turn to “How do we prevent it?” We won’t
expend needless energy on “Is he telling
the truth?” We won’t lament, “Why did
she wait so long to come forward?”
First, I want to explain why I believe
that sexual harassment in the legal
profession is, in part, a professionalism
issue. As Georgia lawyers, we have A
Lawyer’s Creed and an Aspirational
Statement on Professionalism that
was approved by the Supreme Court
of Georgia in 1990.2 One tenet of A
Lawyer’s Creed states: “To my colleagues
in the practice of law, I offer concern for
your welfare. I will strive to make our
association a professional friendship.”
Frankly, it is only a concern for the
welfare of others that in many cases will
prevent sexual harassment in the legal
profession because of “gaps” in the law
and in our ethics rules. For example,
under federal law, sexual harassment is a
form of sex discrimination that violates
Title VII of the Civil Rights Act of 1964.
Title VII applies to employers with 15 or
more employees.3 According to a 2016
article on lawyer demographics, three
out of four lawyers are working in a law
firm that has two to five lawyers working
for it.4 In Georgia, there are no state laws
similar to Title VII’s statutory scheme.
There is currently nothing in Georgia’s
Rules of Professional Conduct that
explicitly prohibits sexual harassment of
a lawyer by another lawyer.5 Moreover,
it is my understanding that generally the
Office of the General Counsel will not

prosecute a lawyer for alleged lawyeron-lawyer sexual harassment absent
a misdemeanor or felony criminal
conviction, involving rape, sexual assault,
battery, moral turpitude and other similar
criminal behavior.6 Other circumstances
in which laws or ethics rules may not
apply include sexual harassment of
lawyers by clients or sexual harassment
that occurs during professional events,
such as bar association meetings or
continuing education seminars.7
Former Georgia Chief Justice Harold
Clarke described the distinction between
ethics and professionalism as . . . the
idea that ethics is a minimum standard
which is required of all lawyers while
professionalism is a higher standard
expected of all lawyers. Therefore, in
the absence of laws and ethical rules to
guide our behavior, professionalism
aspirations call on Georgia lawyers to
consider and implement a professional
culture of respect and safety that ensures
zero tolerance for behavior that gives rise
to #MeToo testimonials.8
The American Bar Association
Commission on Women in the Profession
recently published a book titled “Zero
Tolerance: Best Practices for Combating
Sex-Based Harassment in the Legal
Profession.” The book provides some

Former Georgia Chief Justice Harold Clarke
described the distinction between ethics and
professionalism as . . . the idea that ethics
is a minimum standard which is required of
all lawyers while professionalism is a higher
standard expected of all lawyers.
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practical advice for legal employers to
address or to prevent sexual harassment.9
Some of the suggestions included:
establishing easy and inexpensive ways to
detect sexual harassment, such as asking
about it in anonymous employee surveys
and/or exit interviews; not waiting for
formal complaints before responding to
known misconduct; and discussing the
existence of sexual harassment openly.10
The federal judiciary’s working group on
sexual harassment has many reforms that
are currently underway, such as conducting
a session on sexual harassment during
the ethics training for newly appointed
judges; reviewing the confidentiality
provisions in several employee/law
clerk handbooks to clarify that nothing
in the provisions prevents the filing
of a complaint; and clarifying the data
that the judiciary collects about judicial
misconduct complaints to add a category
for any complaints filed relating to sexual
misconduct.11 For those planning CLE or
bar events, the American Bar Association
Commission on Women in the Profession
cautions lawyers to “be extremely careful
about excessive use of alcohol in work/
social settings.”12
During our continuing legal education
seminar at UGA, one of the presenters,
Erica Mason, who serves as president of
the Hispanic National Bar Association
(HNBA), shared that HNBA has developed
a “HNBA Conference Code of Conduct”
that states in part: “The HNBA is committed
to providing a friendly, safe, supportive
and harassment-free environment for all
conference attendees and participants .
. . . Anyone violating these rules may be
sanctioned or expelled from the conference
without a registration refund, at the
discretion of HNBA Leadership.”13 Mason
also shared that the HNBA has signs at all
of its conferences that reiterate the policy
and that provide clear instructions on how
anyone who has been subjected to the
harassment may report it. In short, you
don’t have to track down a procedure or
figure out what do to if you feel you have
been harassed.
Overall, some of the takeaways from
our sexual harassment seminar at UGA
provide a good starting point for discussion
about how we as lawyers should aspire
88
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to behave. Generally, our group agreed
that women and men enjoy appropriate
compliments on their new haircut or
color, a nice dress or tie, or a general “You
look nice today.” Admittedly, however, an
employment lawyer might say that even
this is not considered best practice.
Many of the seminar participants
agreed on some practical tips, however.
Think twice about running your fingers
through someone’s hair or kissing a
person on the check. Learn from others’
past mistakes and do not intentionally pat
or “flick” someone on the buttocks even if
you mean it as a joke and don’t intend for
it to be offensive or inappropriate.14
In our professional friendships, we
want to leave room for the true fairytale happily ever after endings, like that
of Barack and Michelle, who met at work
when she was an associate at a law firm
and he was a summer associate at the same
firm.15 We also need to ensure that our
attempts to prevent sexual harassment do
not become excuses for failing to mentor
attorneys of the opposite sex.
Finally, just because certain behaviors
may have been tolerated when you were
a young associate, law clerk, etc., does not
mean the behavior is tolerated or accepted
today. Professionalism demands that we
constantly consider and re-evaluate the
rules that should govern our behavior in
the absence of legal or ethical mandates.
Our small group at UGA did not always
agree on what was inappropriate conduct
or on the best way to handle a situation. We
did all agree that the conversation on sexual
harassment was valuable and necessary.
So in keeping with our professionalism
aspirations, I challenge you to take
a proactive, preventative approach
to sexual harassment and to start the
discussions in your law firm, corporate
legal department, court system and/
or bar association about things we
as lawyers can do to promote a professional culture of respect and safety to
prevent #MeToo. z
Karlise Y. Grier
Executive Director
Chief Justice’s Commission
on Professionalism
kygrier@cjcpga.org
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Advanced Issues Facing Custody Litigators and Guardians ad Litem
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Sample Custody Litigation Forms
Instructions for Using these Forms
The text contained in this collection of sample forms has been drawn from a wide variety
of sources. They have not been independently researched and validated. These materials are
offered with the goal of providing ideas to those serving as counsel, Guardians ad litem, or court
staff in custody cases. They have not been endorsed by the DeKalb Bar Association, by its
Family Section, by anyone associated with either of these organizations, by the individuals who
contributed to this collection, or by the presenters at this seminar. These materials should be
considered simply a starting point. Users should not assume that the text provided here is
appropriate for the situation before them. Before relying upon these forms, users are responsible
for conducting their own legal research and due diligence.
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Notice of Filing Affidavits for Consideration at Temporary Hearing
[Case Style]

[PETITIONER]’S NOTICE OF FILING AFFIDAVITS

[Petitioner] hereby submits the attached affidavits for consideration in the
above-styled during the temporary hearing scheduled for [October 14th, 2016], at
[1:00 P.M.] The attached affidavits were served upon opposing counsel via email
on [October 13th, 2016, at 9:48 A.M.], in compliance with Uniform Superior Rule
24.5(A).
Respectfully submitted,
[Add Signature and certificate of service]
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Motion to Strike Affidavits from Consideration at Temporary
Hearing
[Case Style]

[PETITIONER]’S MOTION TO STRIKE [RESPONDENT]’S AFFIDAVITS
This matter is set for a temporary hearing on [October 14th, 2016], at [1:00
P.M.] On [October 13th, 2016], well after [5:00 P.M.], [Petitioner]’s counsel
received an email from Respondent’s counsel that contained a [“Notice of Filing
Affidavits” and 8 affidavits]. The [Petitioner]’s counsel had not previously
received any copies of these affidavits, nor even any notice that they would be
submitted.
Uniform Superior Rule 24.5(A) provides:
At temporary hearings the parties involved and one additional witness for
each side may give oral testimony. Additional witnesses must testify by
deposition or affidavit unless otherwise ordered by the court. Any affidavit
shall be served on opposing counsel at least 24 hours prior to hearing.
The [Respondent]’s proffered affidavits were not served on a timely basis, and
should therefore be struck from the record and not considered in any manner.
[Such a remedy is particularly appropriate here, as it appears that the affidavits
were executed a month or more ago – in some cases, several months ago – and
then intentionally withheld from the opposing party until less than a day before the
hearing.]

2
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These affidavits should also be struck on the basis that they contain
extensive statements that are not properly admissible into evidence. They include
many hearsay statements (in some cases, basically gossip). They include extensive
accounts of things that allegedly occurred before the entry of the parties’ prior
custody order: such information is inadmissible under the holding in Mink v. Mink,
195 Ga. App. 760, 762, 395 S.E.2d 237, 239 (1990), and other cases. To allow
these statements into the record, and consider them in any way, would be to invite
error.
The [Petitioner] asks the Court to strike the [Respondent]’s proffered
affidavits from the record, and decline to consider them in any manner.
Respectfully submitted, ___________.
[Add Signature and certificate of service]
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Motion in Limine / Exclude Evidence of Events Occurring Since Prior
Final Judgment
PETITIONER’S MOTION IN LIMINE

This matter is set for a temporary hearing on ____________. The parties
were divorced on January 14, 2013. The causes of action currently pending with
this Court are the parties’ cross-claims for modification of child custody and child
support.
At the 30-Day Status Conference, the respondent and her counsel
persistently made arguments based upon alleged events that occurred before the
entry of the parties’ divorce decree. The petitioner is concerned that the respondent
will inject prior events -- and alleged events -- into this litigation in a “smoke and
mirrors” attempt to confuse the actual sequence of events and distract the Court
from the genuinely material issues. The petitioner accordingly asks the Court to
limit the evidence to events that have occurred since the parties’ Final Judgment
and Decree was entered on January 14, 2013.
Georgia precedent clearly establishes that a court considering a modification
petition must direct its attention to the current fitness of each of the parents, the
events that have occurred since the prior order, and whether there has been a
material change in the circumstances of either parent or their child since the entry
of the prior order. Mink v. Mink, 195 Ga. App. 760, 762, 395 S.E.2d 237, 239
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(1990). As the Georgia Court of Appeals held in Mink v. Mink, “In a child
custody action, a change of custody may be awarded only upon a showing of a
change in material circumstances of a parent or the child subsequent to the
previous custody award, and that the change in custody would be in the best
interest of the child.” Id. (emphasis supplied).
“[E]vidence of the circumstances of the parties prior to the last custody
award is inadmissible.” Mink, 195 Ga. App. at 762, citing Mallette v. Mallette, 220
Ga. 401, 139 S.E.2d 322 (1964). A court hearing a modification petition should not
allow the parties to re-litigate the issues that led to the entry of the prior custody
order. Instead, when hearing a modification action, the court should, “limi[t] the
scope of the inquiry to facts which showed a change in the conditions after the
original award of custody and which dealt with the fitness of the parents after the
grant of the divorce.” Bodrey v. Bodrey, 224 Ga. 348, 349, 161 S.E.2d 864, 865
(1968)(emphasis supplied), citing Mallette, 220 Ga. 401. “The issue here of fitness
concerns present fitness, based on conduct since the divorce, and the conduct of the
parties before the divorce is not now material since it relates to their past conduct
which has already been considered in the former adjudication.” Mallette, 220 Ga.
at 4023-03.
The respondent should not be allowed to drag this litigation back to old
accusations she attempted to rely upon in the parties’ prior litigation. She

5
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ultimately entered into a settlement agreement which authorized the petitioner to
share equally in parenting the parties’ child. These terms indicate that she was
confident at the time of the final decree of the petitioner’s fitness as a parent. The
petitioner accordingly asks the Court to strictly limit the evidence to events that
have occurred since the parties’ Final Judgment and Decree was entered on
January 14, 2013.
Respectfully submitted,
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Motion to Quash Subpoena Seeking Production at a Hearing

PETITIONER’S MOTION TO QUASH SUBPOENA, FOR
PROTECTIVE ORDER, AND FOR ATTORNEY FEES

The Respondent mailed the attached document to the Petitioner’s counsel on
[September 2nd, 2016.] The document purports to be, “[Defendant’s Notice to
Produce and Subpoena Duces Tecum for the Production of Evidence].” The
“subpoena” demanded that the [Petitioner] produce a voluminous amount of
materials of a wide variety of types at or before the [30-Day Status Conference
scheduled for September 8th, 2016]. [Two days before a scheduled Temporary
Hearing, and long after the status conference referenced in this “subpoena”, the
Respondent renewed his request for the materials described and demanded that they
be produced within a day.]
The Petitioner moves pursuant to O.C.G.A. § 24-13-23 to quash this request.
In support of this motion to quash, the Petitioner shows that: a) the purported
“subpoena” is not in proper form; b) the “subpoena” was not properly served; c) the
hearing date specified on the “subpoena” has already passed; d) the statutes cited as
authority for these requests fail to provide such authority; and, e) the request seeks
an oppressive, burdensome and unreasonable amount of materials.
A. The Purported “Subpoena” Is Not In Proper Form
Certain regulations regarding the issuance and use of subpoenas are set out in
O.C.G.A. § 24-13-21. Subsection (d) of § 24-13-21 provides that, “An attorney who
7
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is counsel of record in a proceeding may issue and sign a subpoena obtained by
electronic or other means from the clerk of court as an officer of a court for any
deposition, hearing, or trial held in conjunction with such proceeding.” The heading
of the document at issue here recites that it was “(Authorized and Issued By
Attorney)”. It appears to have been typed on a plain piece of paper, rather than upon
a subpoena form that was authorized or issued by the Clerk of Fulton Superior Court.
The heading of the document also, confusingly, describes this matter as pending “In
the Superior Court of Cobb County.” This purported subpoena was accordingly void.
B. The “Subpoena” Was Not Properly Served
The Respondent also failed to properly serve his “subpoena.” This document
was served by regular U.S. mail. Under O.C.G.A. § 24-13-24, subpoenas cannot be
served by regular mail: they must either be delivered by personal service or, “by
registered or certified mail or statutory overnight delivery.” Service here was
accordingly inadequate.
C. The Hearing Date Specified On The “Subpoena” Has Already Passed
The attached “subpoena” sought production of materials for a 30 Day Status
Conference conducted on September 8th, 2016. At the 30 Day Status Conference, the
Judicial Officer did not enter any order regarding this subpoena, but simply gave the
parties a general direction to fulfill all their discovery obligations. This request is
accordingly moot. To seek production of materials for another hearing, the
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Respondent must prepare and serve another subpoena.
D. The Statutes Cited As Authority For These Requests Fail To Provide Such
Authority
The heading of this “subpoena” recites that it is issued under “O.C.G.A. §§2410-26 and 24-13-21(d).” Neither cited statute authorizes the requests made. No
statute O.C.G.A. §24-10-26 exists in the current Code, and (as explained in sections
A and B, above), this document fails to satisfy the §24-13-21(d) requirements for
issuance or service of a subpoena.
E. The Request Seeks An Oppressive, Burdensome And Unreasonable Amount
Of Materials.
As the Respondent knew, it would have been impossible for the Petitioner to
comply with the requested production in the six days the “subpoena” provided for
production. Since receiving this request, the Petitioner has produced extensive
records to the Respondent – producing far more records to the Respondent than she
has received in return. On October 12th, 2016, two days before a scheduled
temporary hearing, the Respondent renewed his demand for full production of the
materials demanded in his everything-but-the-kitchen-sink “subpoena” duces tecum.
The Petitioner has made a good faith, initial production of discovery materials
to the Respondent, and would certainly be willing to produce a reasonable amount
of relevant materials in response to a proper discovery request. The attached
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document is not in proper form and seeks production which would be oppressive,
burdensome and unreasonable. See generally Anderson v. Mergenhagen, 283 Ga.
App. 546, 552, 642 S.E.2d 105, 110-11 (2007). The Petitioner accordingly asks the
Court to quash this request, and excuse her from any requirement of further response.
Conclusion
For all the foregoing reasons, the Petitioner asks the Court to quash the
attached request. The Petitioner further asks the Court to require the Respondent to
reimburse her for the fees and expenses she has incurred in responding to the
Respondent’s improper request.
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Order to Submit to Paternity Test

[Note: This is not the form to use if the testing is going to be conducted at the Fulton
Family Division Office. That office has its own set of forms.]
ORDER TO SUBMIT TO PATERNITY TEST
IT IS HEREBY ORDERED AND ADJUDGED that genetic testing shall be
conducted to establish the paternity of ______________________, born in the month of
_____________ and the year of _________. Each of the parties and the minor child at
issue shall submit to having his/her/their blood or tissue samples obtained for the
paternity testing by a representative of Choice Lab, Inc..
This Order is enforceable by contempt. If either party refuses to submit to testing
in accordance with this Order (or if the respondent refuses to submit the minor child for
testing) the Court shall impose an appropriate sanction.
Each of the parties is to directly contact Choice Lab, Inc., at 678-491-9404, to
make arrangements for this testing. Each party is further directed to fully comply with
the testing instructions he or she receives from the representative of Choice Lab, Inc.,
including the signing of any consent form the company requires.
Choice Lab, Inc., is authorized to permit the parties to submit to testing at
different locations and different times. In the event that this testing at separate sites
occurs, appropriate procedures should be adopted to assure that the minor child tested
is, in fact, ______________________.1

For instance, if ______________________, like most children of tender years, does not have any
photographic I.D., it may be appropriate to photograph him at the time the testing is conducted.
1
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Choice Labs, Inc., is directed to send the results of this testing to the Court, in
chambers, at 185 Central Avenue, S.W., Ste. __________, Atlanta, GA 30303.
The cost of this testing shall be paid by the petitioner.
SO ORDERED, this the _____ day of __________________, 20____.

_________________________________
Judge ______________________
Superior Court of Fulton County
Atlanta Judicial Circuit

Copies Sent by Court to:

______________________
______________________
Ms. Michele Gable
Director of Operations
Choice Lab, Inc.
221 W. Poplar Street, #B
Griffin, GA 30224
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Order Directing Alcohol and Drug Testing
1. Alcohol and Drug Testing

The petitioner shall submit to testing for alcohol and drug use. It is the parties’
intent to utilize such testing both for the purpose of verifying the petitioner’s
sobriety to the respondent and for the purpose of assisting the petitioner in
maintaining the discipline of sobriety. Testing shall be conducted as follows:
a.

Petitioner shall submit to a PeTH blood test for alcohol at least once every

twenty-one days. The initial test shall be conducted within seven days following
entry of this Order.
b.

Petitioner shall also submit to a 5 Panel Hair Follicle Screen and ETG Hair

Screen every 90 days. The initial test shall be conducted within seven days
following entry of this Order.
c.

In addition, petitioner shall submit to 10 Panel Drug Screen with ETG one

time per month, on a randomly selected date. The testing date shall be selected
at random by the testing center’s computer system.
d.

The required testing described above shall be administered through

Choice Lab Services. The petitioner shall execute all forms necessary to allow
Choice Lab to release results of every test directly to the Guardian ad litem and
to counsel for each of the parties.
e.

Failure to submit to a test as required herein shall be deemed a positive

result. A test which reflects a “dilute” urine sample shall be deemed a positive
result.
f.

In the event that the petitioner fails a test as defined herein, she shall no
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longer be entitled to exercise unsupervised parenting time until the parties can
agree upon a resolution and subsequent safety plan, or until such time as the
Court determines what is in the best interests of the children.
g.

All costs associated with the testing required herein shall be paid by

petitioner, regardless of whether the result is positive or negative.
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Notice that Court May Use Evidence from Temporary Hearing When
Making Subsequent Determinations
Notice Pursuant to Pace v. Pace

Counsel and parties are hereby placed on notice that, in making subsequent
determinations in this matter (including, but not limited to, the final order) the
Court may rely upon some or all of the testimony and exhibits adduced at this
temporary hearing. See Pace v. Pace, 287 Ga. 899, 900, 700 S.E.2d 571, 572
(2010).
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Parenting Plan Provision Regulating Communications Between
Parents

[Used in some situations in which every communication between parents turns into an extremely
unproductive exchange, or situations in which one or both parents have been refusing to communicate
at all.]
GUIDELINES FOR COMMUNICATIONS BETWEEN PARENTS
For the time being, both parents agree that they shall only communicate via either: 1) one of the
ways set out below; or, 2) through their counsel, during a court session, or in a joint meeting with the
Guardian ad litem.
GENERAL EMAIL POLICIES
For the time being most communications between the parents shall be via email.
Each party shall supply to the other party a working email address.
The parties are required to promptly open, read and acknowledge “UPDATE ON _[Child]____”
emails and “PROPOSED CHANGE FOR _[Child]____” emails. The parties may send other emails to each
other but are not required to open, read or acknowledge other emails from each other.
“UPDATE ON [CHILD]” EMAILS
Every evening before an exchange the parent who has been having parenting time shall send
the other parent an email entitled “UPDATE ON [CHILD].” In this email the parent who has had [Child]
with them shall give the other parent the following information:
1. [Child]’s Schedule: A brief description of the organized activities [Child] is scheduled to
participate in the following week, including doctor or dental visits, sports practices, lessons,
choir, awards ceremonies, church activities, etc. The parent who has been having parenting
time shall also transmit to the other parent the time and location of each such activity.
2. [Child]’s Health: A description of any medication that [Child] is supposed to be given and any
doctor’s follow up care instructions that are supposed to be followed. Include the name of
the doctor or other medical professional who directed that the treatment be given.
3. [Child]’s School work: A description of any school homework done and a summary of any
pending homework assignments remaining.
If the parent sending the message does not have complete information regarding a particular activity he
or she shall provide the information that is reasonably available to him or her. The parent may include
information about activities scheduled for further in the future, such as “I just got notice that not only
will [Child] be performing in the Thanksgiving pageant on November 23 at his school, but he will also be
receiving an honors certification at Kuman on December 17.”
The “UPDATE ON [CHILD]” email shall not contain information other than that described above. More
specifically, neither party shall include in any email to the other party insulting, hateful, demeaning or
derogatory remarks about the other party.
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“PROPOSED CHANGE FOR [CHILD]” EMAILS
In the event that either parent seeks to make a change in [Child]’s extracurricular activities,
medical care, or schooling that parent shall send the other parent an email entitled “PROPOSED
CHANGE FOR [CHILD].” In this email the parent should describe what he or she wishes to change and
why he or she wishes to make this change.
Within one week following receipt of such a “PROPOSED CHANGE FOR [CHILD]” email the
receiving parent shall send a response entitled “re: PROPOSED CHANGE FOR [CHILD]”, that agrees to the
proposed change, objects to the change, or seeks further information regarding the change. In these
emails both parents shall attempt to explain why they believe the proposed change would or would not
be in [Child]’s best interest and shall attempt in good faith to reach agreement on a course of action.
Neither party shall include in any email to the other party insulting, hateful, demeaning or derogatory
remarks about the other party. Except in the event of an actual emergency neither party shall
implement any change until at least three weeks after the initial email proposing the change in question.
“EXCHANGE ISSUE” TEXT MESSAGES
Each party shall provide the other with his or her current cell phone number. Either party may
use this cell phone number to send the other a text message about being late for a pickup, something
that needs to be brought to pick up, something someone forgot to leave at pick up, and other such
immediate issues. Each party may also send a text message to this cell phone number to notify the
other of any actual emergency involving [Child] and the parties may then call each other’s cell phone to
seek or provide further information regarding the emergency. Neither party shall use the other’s cell
phone number for any other purpose.
OTHER COMMUNICATIONS
Neither party shall make insulting, hateful, demeaning or derogatory remarks about the other
party within the presence or possible hearing of the child. Each parent shall take all steps necessary to
insure that any child care provider used by that parent, including relatives, also refrains from making
insulting, hateful, demeaning or derogatory remarks about the other party within the presence or
possible hearing of the child.
In the event that both parents are present for or participating in a consultation with a medical or
educational professional regarding [Child], during such consultation neither party shall make
argumentative, hateful, or demeaning remarks about the other party within the presence or hearing of
the medical or educational professional involved. Each parent shall take all steps necessary to insure
that any other person who either accompanies them to such a consultation or participates for them,
including relatives, refrains from making insulting, hateful, demeaning or derogatory remarks about the
other party within the presence or hearing of the medical or educational professional involved.
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Order Regulating Parents’ Conduct at Child’s Special Event

[For possible use in situations in which one or both parents have repeatedly made
scenes at the child’s school and/or insulted the other parent or the school in
conversations with other attenders. Some people need extra regulation!]
ORDER OF COURT
This matter is before the Court for consideration of the respondent’s (Father’s)
request that the Court allow him to attend the kindergarten graduation of his daughter,
___________. That program is scheduled for ____________, at 9:00 A.M.
Notwithstanding the provisions of the current temporary order, it is hereby
ORDERED that on __________, the Father shall be permitted to enter the campus of
___________________ School in Atlanta for the purpose of attending the “Kindergarten
Move Up Ceremony”. The Father may enter the vicinity of the school at or after 8:45
A.M. and may remain there up until fifteen minutes after the program has been
adjourned.
Both parties are directed to stay out of close proximity to each other (to the
extent reasonably possible) and to refrain from directly addressing either each other or
anyone accompanying the other parent (to the extent reasonably possible). During any
unstructured portions of the program (that is, times when the children and attenders are
allowed to walk around and chat with each other) each party should allow their child the
freedom and opportunity to greet each of her parents.
All other provisions of the Temporary Order remain in place. The Father is
reminded that this includes the following provision:
During this or any other direct or indirect communication with school personnel,
or with any of the other children or parents who attend the school his daughter
attends, the respondent is prohibited from stating anything regarding this
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litigation, from stating anything regarding custodial disputes between himself and
the petitioner, and/or from denigrating the petitioner, her family, her friends,
and/or her associates in any way. During any other communication the
respondent may have with any of the other children or parents who attend the
school he is prohibited from discussing the school (including but not limited to its
programs, personnel, policies, and practices).
SO ORDERED,
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Order Granting Spoliation Sanctions

ORDER GRANTING IN PART MOTION FOR SPOLIATION SANCTIONS

This matter is before the Court for consideration of the [Husband’s] motion for
spoliation sanctions. [Husband] argues that the [Wife] intentionally destroyed highly
relevant potential evidence.
[Facts supporting inference that relevant data was intentionally deleted, e.g.:]
Husband says that shortly after he informed his wife that he had decided to file
for divorce, his wife hastily arranged with a computer technician to have all of the
data erased from their computers and several other electronic devices,
specifically instructing the technician that the deleted data should not be
recoverable. Working upon the Wife’s instruction, the technician copied data
from the computer hard drives onto an external drive, reformatted the iPad,
MacBook Air and MacBook, and selectively reinstalled some of the old data on
these devices. The Wife hid the external hard drive for some months, until after
the Husband filed his motion for spoliation sanctions. The external hard drive
contained a copy of much of the data that used to be on the family’s computer
and electronic devices, but some emails and text messages were missing. The
Husband has submitted affidavit evidence from computer technicians that the
email and text messages in question would ordinarily be available at the service
providers’ websites unless the customer had either deleted them or had changed
the default settings in such a way that the messages would be automatically
deleted after a certain number of days. The computer technician that maintained
the family’s computer – the same technician who reformatted the devices –
averred that he had not changed these default settings, supporting an inference
that the Wife deleted the messages.
Or perhaps -Wife avers that shortly after her husband learned that she was filing for divorce,
the Husband took the computer he routinely used to monitor and manage their
financial investments to a computer repair technician. Subsequent forensic
examination of that computer indicates that a large number of files were deleted
at that time. The invoice issued by the repair shop states that the Husband asked
the technician to assist in insuring that data previously deleted from the computer
could not be retrieved by a subsequent user.
The [Movant] argues that the [Nonmovant] intentionally deleted [the missing data]
in an attempt to conceal [information that would be helpful to the Movant during the
divorce litigation]. [Movant] points to [circumstantial evidence that the altered computer
probably contained [such potentially helpful evidence.] The Movant argues that the
[Nonmovant’s] wiping of the computers and electronic devices constituted spoliation.
In order to prove that spoliation sanctions are appropriate, the [Movant] must satisfy
the elements applicable under Georgia law:
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Spoliation refers to the destruction or failure to preserve evidence that is
necessary to contemplated or pending litigation. And, when key evidence has
been destroyed, exclusion of evidence or dismissal of a case may be warranted.
In determining whether such a severe sanction is warranted, the trial court must
consider:
(1) whether the defendant was prejudiced as a result of the destruction of the
evidence; (2) whether the prejudice could be cured; (3) the practical importance
of the evidence; (4) whether the plaintiff acted in good or bad faith; and (5) the
potential for abuse if expert testimony about the evidence was not excluded.
Bridgestone/Firestone North American Tire, LLC v. Campbell, 258 Ga. App. 767, 76869 (2002), citing Chapman v. Auto Owners Ins. Co., 220 Ga. App. 539 (1996); compare
WellStar Health Sys. v. Kemp, 324 Ga. App. 629, 751 S.E.2d 445 (2013).
[The [NonMovant] argues that the [Movant] has not proven that any inculpatory
evidence has been destroyed and further that any missing data would be evidence of a
“weaker and inferior nature” that could merely be used for impeachment, whereas the
[Nonmovant’s] direct testimony [that she never committed adultery], OR [that he never
had any additional investment accounts], constitutes the “more certain and satisfactory
evidence.” It was the [Nonmovant’s] actions, however, that have made it impossible to
determine whether the missing messages would prove [the Movant’s allegations],
disprove it, or be irrelevant.
The Court finds that the deleted data was of very high practical importance to this
case, that the [Movant] has been prejudiced as a result of the destruction of the
evidence, and that there does not appear to be a means available for curing this
prejudice.
The [Nonmovant’s] proffered explanation is simply inconsistent both with
statements s/he herself made at the time of the actions in question and with the actions
s/he took. [Evidence showing proffered explanation not credible.] The Court finds that
the [Nonmovant’s] actions were not taken in good faith. The Court also notes, however,
that s/he acted at a time that s/he was reportedly very distraught.
The Court finds that the [Nonmovant’s] actions constituted spoliation. R.A. Siegel
Co. v. Bowen, 246 Ga. App. 177 (2000); Chapman v. Auto Owners Insurance Co., 220
Ga. App. 539 (1996). The Court is empowered to fashion appropriate remedies for the
prejudice arising from the respondent’s destruction of potential evidence. See R & R
Insulation Services, Inc. v. Royal Indem. Co., 307 Ga. App. 419 (2010).
The [Movant] argues that the appropriate penalty for this spoliation is to bar the
[Nonmovant] from contesting the allegations [at issue]. The Court finds, however, that
the circumstantial facts recounted in the [Movant’s] motion do not prove [these
allegations]: the circumstances presented are also consistent with an alternative theory
that [ ….]. In addition, additional sources of information exist that may prove or disprove
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[these allegations], e.g., [the deposition of the other individuals alleged to have been
involved] OR [financial records provided from third parties].
The Court finds that under the circumstances presented it is appropriate for [the
Court to give a spoliation instruction to the jury hearing this case] AND/OR [to consider
the principles contained in a spoliation instruction when making the factual
determinations entrusted to the bench.] The [Nonmovant] shall be free to offer his/her
account of how the computer data came to be lost. S/he will not, however, be allowed
to argue that the deleted messages would have supported his/her claims if it had not
been destroyed, or to otherwise argue that s/he had a motive to preserve this data.
The [Movant’s] motion for spoliation sanctions is GRANTED to the extent set out
above.
SO ORDERED,
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Order on Motion for Supersedeas Bond

ORDER ON MOTION FOR SUPERSEDEAS BOND

The petitioner having filed a Motion for Supersedeas Bond pending the appeal
filed by the respondent, and this Court having considered same (together with all
pleadings filed), it is hereby, for good cause shown, ORDERED that the respondent
make a supersedeas bond in the amount of $35,000.00, returnable upon determination
of the respondent’s appeal efforts. Said bond shall be posted on or before __________.
The supersedeas bond shall be conditioned upon the respondent’s satisfaction of any
costs, interest, and damages caused by the delay in these proceedings if the appeal is
found to be frivolous.
SO ORDERED,
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Order Addressing Supersedeas

ORDER DENYING MOTION FOR CONTINUANCE DUE TO SUPERSEDEAS
The Court entered an order denying the respondent’s motion to

_____________________. Respondent filed a notice of appeal from that interlocutory
order. The petitioner has moved to dismiss that appeal. The respondent has moved for
a continuance, asking the Court to suspend all action in this matter until the appeal has
been completed. She asserts that the pendency of the appeal acts as a supersedeas
which bars any further action by the Court. The respondent asks the Court to
indefinitely postpone the status conference set for _____________________.
The Petitioner strongly objects to any continuance, noting that it would impose a
hardship upon him.
The pending appeal acts as a supersedeas and limits the extent to which this
Court can take any further action regarding this case. O.C.G.A. §5-6-46(a); Georgia
Appellate Practice, §14-11 (2012-2013 ed.). A question which remains before the Court
here is the scope of the supersedeas created by the respondent’s notice of appeal. See
Cohran v. Carlin, 249 Ga. 510, 512 (1982); compare Williams v. Natalie Townhouses of
Inman Park Condominium Ass'n, Inc., 182 Ga. App. 815 1987. The limited scope of the
order appealed suggests that the scope of any supersedeas is similarly limited. See,
e.g. Avren v. Garten, 289 Ga. 186 (2011). “Essentially, the supersedeas that results
from the filing of an application to appeal or a notice of appeal deprives the trial court of
jurisdiction to take action in the case that would affect the judgment on appeal, but it
does not deprive the trial court of entering an order that might be affected by the
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outcome of the appeal of the underlying judgment, ‘subject to the peril that any decision
reached which conflicts with the decision of the appellate court when rendered will
thereby be made nugatory.’” Avren, quoting Southeastern Wholesale Furniture Co. v.
Atlanta etc. Co., 84 Ga. App. 271, 276, 66 S.E.2d 68 (1951). This Court retains
jurisdiction as to other matters in the same case not affecting the judgment on appeal.
Cohran, 249 Ga. at 512.
There is also the question of a bond, which may also impact the supersedeas.
Under the circumstances presented the Court declines to postpone the upcoming
status conference. Counsel and parties are expected to appear for and participate in
the status conference in good faith as they would in any other case.
It is hereby ORDERED that the Respondent’s motion for continuance is DENIED.
SO ORDERED,
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Order Denying Motion to Dismiss Appeal as Improperly Brought
ORDER DENYING MOTION TO DISMISS APPEAL
In a prior Order the Court made determinations regarding the petitioner’s efforts
to serve the respondent and authorized additional efforts to serve the respondent. In
that Order the Court also denied the respondent’s motion to dismiss, rejecting
arguments that the action should be dismissed for lack of service, dismissed for lack of
jurisdiction, or dismissed for lack of standing under O.C.G.A. §§ 19-7-22 and 19-723(1). The respondent filed a notice of appeal. This matter is now before the Court on
the petitioner’s motion to dismiss that appeal.
The petitioner argues that the respondent has improperly attempted to file a
direct appeal when she should have made a discretionary application. See O.C.G.A. 56-35(a)(2); Cloud v. Norwood, 321 Ga. App. 218 (2013). The notice of appeal states
that it is being brought pursuant to OCGA § 5-6-34(a)(11). That section authorizes
direct appeals for certain types of domestic cases. In response to the motion to dismiss
her appeal the respondent argues that it falls within the scope of § 5-6-34(a)(11), citing
Lacy v. Lacy, 320 Ga. App. 739 (2013), and Collins v. Davis, 318 Ga. App. 265, 268-69
& n. 17 (2012), among other authorities. The petitioner replies that these holdings are
distinguishable from the situation here and points to cases dismissed due to their
appellants’ failure to utilize the discretionary appeal procedure.
This Court can only determine issues that are within the scope of its authority. It
is bound by the rule of law: more specifically, it is constrained in this case by the
restrictions Georgia law places upon the authority of a trial court to determine whether
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one of the parties before it can pursue a direct appeal from one of its orders versus
when that determination must be made by the appellate court. The petitioner accurately
notes that trial courts are permitted to dismiss appeals under certain circumstances.
See, e.g., Mercer v. Munn, 321 Ga. App. 723 (2013). There are very significant
limitations upon the trial court’s authority to decide such motions to dismiss appeals,
however. See Castleberry’s Food Co. v. Smith, 205 Ga. App. 859 (1992); Ga. Appellate
Practice §16-5 (2012-2013 ed.). The appeal at issue here purports to be brought under
statutory authority which authorizes direct appeals. To determine this motion to
dismiss, the Court would be required to decide whether the respondent’s appeal falls
within the scope of the statutory authority recited on the face of the notice of appeal.
After careful review of the authorities cited by both parties, the Court concludes
that it lacks the power to determine whether the respondent’s appeal was properly
brought under the statutory authority the notice of appeal recites. Such a decision is
appropriately reserved to the appellate courts. See Rodriguez v. Nunez, 252 Ga. App.
56 (2001); Ga. Appellate Practice § 19:5 at n. 11 & accompanying text (2012-2013
ed.).2
For the foregoing reasons, it is hereby ORDERED that the petitioner’s motion to
dismiss appeal is DENIED, without prejudice.

As the Georgia Court of Appeals explained in Castleberry’s and Rodriguez,“We are not willing to
construe legislation so broadly as to divest ourselves of the responsibility for delineating the scope of
appellate jurisdiction pursuant to OCGA § 5-6-35, and to place that responsibility on overburdened trial
courts.”

2
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Provisions for Final Order

Automatic Supersedeas Does Not Apply to Custody Determination
This custody award is effective as of the date of the judgment to protect the best
interest and welfare of the child. This provision is intended to modify the automatic
supersedeas in regard to custody in the event that either party seeks post-judgment
relief, including any appeal. See O.C.G.A. § 9-11-62 (b); Frazier v. Frazier, 280 Ga.
687, 691, 631 S.E.2d 666, 669-70 (2006); Walker v. Walker, 239 Ga. 175, 176, 236
S.E.2d 263, 265 (1977).
A trial court is authorized to modify the automatic supersedeas either by including
such a provision in its final order or “by making a post-final-order adjustment to exempt
the custody provisions from automatic supersedeas.” Blackmore v. Blackmore, 311 Ga.
App. 885, 888, 717 S.E.2d 504 (2011).
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Order Granting Both Parents Access to Child’s Records

[It can be handy to have a separate order addressing the question of access to
records. In that way, a parent can show they are authorized to access their child’s
records without needing to make the school or medical office privy to all of the
text in the order on the merits.]
.

ORDER GRANTING ACCESS TO RECORDS
______________________ and ______________________ are both authorized
by law to have access to all medical records, school transcripts and records,
psychological and psychiatric records, passports and other legal documents pertaining
to ________________________________________________________________.
Any doctor, counselor, teacher or social worker connected with said child(ren) is
authorized to share information concerning said child(ren) with the individuals specified
in this Order.
SO ORDERED,
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Order Recognizing Unmarried Mother Has Sole Custody

[Has been used to address the problem that some federal agencies require proof that a parent has
sole legal custody, and a woman who has never been married to her child’s father may not be
able to produce a “court order” verifying her sole custody. Some courts may require that the
father be served. Some may not be willing to use this approach, but it can come in handy when a
16 year old child wants to go on a class trip to Paris, and the father never legitimated.]
THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
FAMILY DIVISION
In re: ____________________,

Civil Action File
No. _____________________

Petitioner.

FINAL ORDER OF CUSTODY
The Court finds that the Petitioner is the natural Mother of ______________________.
The Court notes that Petitioner/Mother is listed on the birth certificate of the minor child
_____________________, who is the subject of this cause of action, and that this child’s parents
were not married at the time of the child’s birth. The Court finds that under the laws of the State
of Georgia it is not necessary for the natural Mother to bring an action to establish parenthood.
Additionally the Court finds that under the laws of the State of Georgia when a child is born out
of wedlock the Father has no custody rights to said child until and unless the Father files a
petition to legitimate the minor child and his petition is granted. The Father’s name on the birth
certificate is not sufficient to establish legitimation.
_____________________ has not yet filed a legitimation petition in this Court nor does
the Court have any reason to believe he will file such a petition. A Mother who gives birth out
of wedlock, such as Petitioner ________________________, has sole legal custody of her child
until and unless the child’s father legitimates him/her.
DECREE AND ORDER entered this _________ day of _____________, _______.
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Order Addressing Parentage of Child of Same-Sex Spouses

[Child Born to Same Sex Couple Following Out of State, Licensed Marriage]
LEGAL STANDING TO SEEK CUSTODY OF CHILD
During the parties’ marriage, the Respondent gave birth to a daughter,
______________________, d/o/b: _____. This child was conceived via artificial
insemination with the full knowledge, consent, and participation of both of the parties.
“All children born in wedlock or within the usual period of gestation thereafter are
legitimate.” O.C.G.A. § 19-7-20(a). More precisely, any child born in wedlock is the
legitimate child of both of the parties to the marriage. If a child is born in wedlock, there
is no requirement of a biological connection between the child and the spouse. See
generally O.C.G.A. § 19-7-21.
In addition, pursuant to the United States Supreme Court’s decision in the
“marriage equality” decision of Obergefell v. Hodges, 135 S.Ct. 2584, 2604-05 (U.S.
2015), the parties’ marriage must be accorded the same treatment that would be given
the marriage of a man and a woman. Any application of special, more demanding
standing rules to the petitioner than would be applied to any male petitioner standing in
her shoes would be inconsistent with the Supreme Court’s mandate. Under the holding
in Obergefell, 135 S. Ct. at 2604-05, this Court must apply the same terms and
conditions to marriages between two members of the same sex as it would apply to the
marriage of a man and a woman. Thus, these parties’ marriage is governed by the
same rules that would be applied to any other marriage between Georgia residents.
The Court finds that the parties’ child should be accorded the dignity of being
recognized as the legitimate child of their government-licensed marriage in the same
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manner that a child would be who was born during the marriage of parties of different
sexes. The parties’ daughter was born during their marriage. ____________________
is accordingly the legitimate child of the parties’ marriage and both are accordingly her
legal parents.
In determining custody, there is no presumption in favor of either parent: “[t]he
duty of the judge in all such cases shall be to exercise discretion to look to and
determine solely what is for the best interest of the child and what will best promote the
child's welfare and happiness and to make his or her award accordingly.” O.C.G.A. §
19-9-3(a)(1 & 2).
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Order Regarding Attorney Fees Under §19-6-2
ATTORNEY'S FEES

The Petitioner moves for an award of attorney fees and expenses pursuant to
O.C.G.A. §19-6-2. This Court has the discretion to grant an award of fees and expenses
to the Petitioner pursuant to O.C.G.A. § 19-6-2. The trial court has broad discretion in
awarding attorney’s fees and costs of litigation in divorce cases, “to ensure effective
representation of both spouses so that all issues can be fully and fairly resolved.”
Findley v. Findley, 280 Ga. 454, 463 (2006); Weaver v. Weaver, 263 Ga. 56 (1993);
Johnson v. Johnson, 260 Ga. 443 (1990); Dunham v. Belinky, 248 Ga. 479 (1981).
The Court’s consideration of an award of fees under § 19-6-2 must include
determinations regarding “the financial circumstances of both parties.” O.C.G.A. §19-62(a)(1). The Court is also to consider what legal services were necessary and what
would be reasonable compensation for services performed. Fenters v. Fenters, 238 Ga.
131 (1977). In making findings regarding the financial circumstances of both parties,
the Judge is authorized to draw upon the understanding of the parties' financial
circumstances he obtained during the divorce proceedings. Bulat v. Bulat, 280 Ga. 310,
310 (2006).
The evidence that was presented in this case demonstrated that a large disparity
in incomes exists between the parties. It is readily apparent that the Petitioner has far
lower income than the Respondent, and currently lacks access to any alternative means
of paying down her litigation debt.
In determining fees, it is appropriate for the Court to consider the history of
settlement offers and responses during the litigation. This history is not considered for
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the purpose of punishing a party for rejecting a settlement offer; it is, instead, valuable
evidence of each spouse's willingness (or lack of willingness) to reach a settlement. See
Ga. Divorce, Alimony, & Child Custody § 8:7 (2016-17 ed.), citing Fenters v. Fenters,
238 Ga. 131 (1977). The willingness of one spouse to reach a settlement bears upon
the question of the other spouse's extended need for the services of an attorney. Id..
The fees and expenses the Petitioner incurred here were both “reasonable and
necessary” under the circumstances presented. See Veal v. Veal, 266 Ga. 285, 287
(1970). It was the Respondent’s choices which caused the Petitioner to be unexpectedly
thrust into a situation in which she had to litigate to protect her relationship with her
daughter. The Respondent even rebuffed the Petitioner’s efforts to work out an
agreement on the issues before they separated, without hiring any attorneys. Under
these circumstances, an award to Petitioner of a portion of her attorney’s fees and
expenses of litigation under O.C.G.A. § 19-6-2 is appropriate.
The Court accordingly awards attorney fees and expenses in favor of the
Petitioner and against the Respondent in the amount of ______________________, to
be paid on the following schedule: ________________________________________.
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Attorney Fees Lien Against Real Property
When recorded, please return to:
[Attorney’s Name]
[Attorney’s Address

ATTORNEY’S LIEN
The law firm of _______________________ and attorney _________________ claim a
lien on the property known as ___________________________________, and more fully
described on Exhibit “A” attached hereto.
This lien is pursuant to O.C.G.A. § 15-19-14 and claimed in the amount of $__________,
plus interest at the rate of one and one-half percent per month from _________, until paid in full
for

legal

services

performed

and

expenses

incurred

on

behalf

of

their

client,

__________________, in the case of ___________________; _______ County Superior Court,
Civil Action File No. _________________.
The Clerk of _________ County Superior Court is directed to record this lien on the real
property records of __________ County, Georgia, pursuant to O.C.G.A. § 15-19-14.
This _____ day of October, 2016.
Respectfully submitted,
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Attorney Fees Lien Filed While Case Pending, Following Withdrawal
ATTORNEY’S FEE LIEN

COMES

NOW,

Attorney,

________________,

Esq.

and

the

law

firm

of

_______________________, and pursuant to O.C.G.A. § 15-19-14, claim a lien upon the actions,
judgments, and decrees for money, in the action styled __________________; Fulton County
Superior Court; State of Georgia; Civil Action File No. _____________, the Honorable
___________ presiding.
In accordance with O.C.G.A. § 15-19-14 (b), notice is hereby given that “…no person shall
be at liberty to satisfy such an action, judgment, or decree until the lien or claim of the attorney for
his fees is fully satisfied.”
This lien is claimed in the amount of $__________ pursuant to O.C.G.A. § 15-19-14 for
legal services rendered to the Respondent, _____________, as his counsel of record in the
aforementioned divorce action.
This lien is filed with the Clerk of the Fulton County Superior Court and served upon
Counsel for both parties.

This 1st day of September, 2018.

_______________________________
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Contempt Order Directing Arrest (“Pick Up Order”)

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
FAMILY DIVISION

___________________________,
Petitioner,

___________________________,
Respondent.

*
*
*
*
*
*
*
*
*

CIVIL ACTION
FILE NO. ___________________

CONTEMPT ORDER FOR RESPONDENT’S ARREST
The above matter came before the Court for a compliance hearing regarding this Court’s
contempt order dated ______________. The Petitioner appeared for the hearing, and
Respondent failed to appear. Having considered the testimony presented by Petitioner, the Court
finds as follows:
Respondent has failed to comply with the purge provisions of this Court’s previous
contempt order. The total amount due Petitioner to date is ________________. Therefore, it is
the Order of this Court that ________________________ be immediately arrested by the Sheriff
of Fulton County (or by the Sheriff of any other County where he can be located) and
incarcerated until he purges himself of his willful contempt of court.
To purge and be released from custody, Respondent shall pay the sum of _____________
to the Sheriff’s Department, for collection by Petitioner _________________. Respondent’s
last known address and physical description are as follows:
Last known address: _____________________
_____________________
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Description

________________________
________________________
Date of Birth:_______________________
Social Security #____________________
Upon Respondent’s arrest, the Fulton County Sheriff’s Department is Ordered to
immediately notify Judge _____________’s Case Manager, ________________, Phone:
_____________.

SO ORDERED, this ____ day of ________________, __________.
____________________________
Judicial Officer
Fulton Superior Court, Family Division
Atlanta Judicial Circuit
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Power of Attorney for the Care of a Minor Child

GEORGIA POWER OF ATTORNEY FOR THE CARE OF A MINOR CHILD
NOTICE:

(1) THE PURPOSE OF THIS POWER OF ATTORNEY IS TO GIVE THE GRANDPARENT
THAT YOU DESIGNATE (THE AGENT GRANDPARENT) POWERS TO CARE FOR
YOUR MINOR CHILD, INCLUDING THE POWER TO: ENROLL THE CHILD IN SCHOOL
AND IN EXTRACURRICULAR SCHOOL ACTIVITIES; HAVE ACCESS TO SCHOOL
RECORDS AND DISCLOSE THE CONTENTS TO OTHERS; ARRANGE FOR AND
CONSENT TO MEDICAL, DENTAL, AND MENTAL HEALTH TREATMENT FOR THE
CHILD; HAVE ACCESS TO SUCH RECORDS RELATED TO TREATMENT OF THE
CHILD AND DISCLOSE THE CONTENTS OF THOSE RECORDS TO OTHERS; PROVIDE
FOR THE CHILD’S FOOD, LODGING, RECREATION, AND TRAVEL; AND HAVE ANY
ADDITIONAL POWERS AS SPECIFIED BY THE PARENT.
(2) THE AGENT GRANDPARENT IS REQUIRED TO EXERCISE DUE CARE TO ACT IN
THE CHILD’S BEST INTEREST AND IN ACCORDANCE WITH THE GRANT OF
AUTHORITY SPECIFIED IN THIS FORM.
(3) A COURT OF COMPETENT JURISDICTION MAY REVOKE THE POWERS OF THE
AGENT GRANDPARENT IF IT FINDS THAT THE AGENT GRANDPARENT IS NOT
ACTING PROPERLY.
(4) THE AGENT GRANDPARENT MAY EXERCISE THE POWERS GIVEN IN THIS
POWER OF ATTORNEY FOR THE CARE OF A MINOR CHILD THROUGHOUT THE
CHILD’S MINORITY UNLESS THE PARENT REVOKES THIS POWER OF ATTORNEY
AND PROVIDES NOTICE OF THE REVOCATION TO THE AGENT GRANDPARENT OR
UNTIL A COURT OF COMPETENT JURISDICTION TERMINATES THIS POWER.
(5) THE AGENT GRANDPARENT MAY RESIGN AS AGENT AND MUST
IMMEDIATELY COMMUNICATE SUCH RESIGNATION TO THE PARENT, AND IF
COMMUNICATION WITH SUCH PARENT IS NOT POSSIBLE, THE AGENT
GRANDPARENT SHALL NOTIFY CHILD PROTECTIVE SERVICES OR SUCH
GOVERNMENT AUTHORITY THAT IS CHARGES WITH ASSURING PROPER CARE OF
SUCH MINOR CHILD.
(6) THIS POWER OF ATTORNEY MAY BE REVOKED IN WRITING BY ANY
AUTHORIZING PARENT. IF THE POWER OF ATTORNEY IS REVOKED, THE
REVOKING PARENT SHALL NOTIFY THE AGENT GRANDPARENT, SCHOOL,
HEALTH CARE PROVIDERS, AND OTHERS KNOWN TO THE PARENT TO HAVE
RELIED UPON SUCH POWER OF ATTORNEY.
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(7) IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTAND,
YOU SHOULD ASK A LAWYER TO EXPLAIN IT TO YOU.
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POWER OF ATTORNEY FOR THE CARE OF A MINOR CHILD
made this _________ day of __________, ___.
(1)(A) I, ______________________ (insert name and address of parent or parents),
hereby appoint _____________________________________________ (insert name
and address of grandparent to be named as agent) as attorney in fact (the agent
grandparent) for my child _________________________________________(insert
name of child) to act for me and in my name in any way that I could act in person.
(B) I hereby certify that the agent grandparent named herein is the (place a check mark
beside the appropriate description):
_____ Biological grandparent;
_____ Stepgrandparent;
_____ Biological great-grandparent; or
_____ Stepgreat-grandparent.
(2) The agent grandparent may:
(A) Enroll the child in school and in extracurricular activities, have access to school
records, and may disclose the contents to others;
(B) Arrange for and consent to medical, dental, and mental health treatment of the
child, have access to such records related to treatment of the child, and disclose
the contents of such records to others;
(C) Provide for the child’s food, lodging, recreation, and travel; and
(D) Carry out any additional powers specified by the parent as follows:
_________________________________________________________________
_________________________________________________________________
_________________________________________________________________
(3) The powers granted above shall not include the following powers or shall be subject
to the following rules or limitations (here you may include any specific limitations
that you deem appropriate):
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
(4) This power of attorney for the care of a minor child is being executed because of the
following hardship (initial all that apply):
_____ (A) The death, serious illness, or terminal illness of a parent;
_____ (B) The physical or mental condition of the parent or the child such that proper
and supervision of the child cannot be provided by the parent;
_____ (C) The loss or uninhabitability of the child’s home as the result of a natural
disaster;
41

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
272 of 334

_____ (D) The incarceration of a parent; or
_____ (E) A period of active military duty of a parent.
(5) (Optional) If a guardian of my minor child is to be appointed, I nominate the
following person to serve as such guardian: _________________________________
(insert name and address of person nominated to be guardian of the minor child).
(6) I am fully informed as to all of the contents of this form and I understand the full
import of this grant of powers to the agent grandparent.
(7) I certify that the minor child is not emancipated, and, if the minor child becomes
emancipated, this power of attorney shall no longer be valid.
(8) Except as may be permitted by the federal No Child Left Behind Act, 20 U.S.C.A.
Section 6301, et seq. And Section 7801, et seq., I hereby certify that this power of
is not executed for the primary purpose of unlawfully enrolling the child in a school so
that the child may participate in the academic or interscholastic athletic programs
provided by that school.
(9) I certify that, to my knowledge, the minor child’s welfare is not the subject of an
investigation by the Department of Human Resources.
(10) I declare under penalty of perjury under the laws of the State of Georgia that the
foregoing is true and correct.
Parent Signature: ______________________________________________________
Printed Name: ________________________________________________________
Parent Signature: ______________________________________________________
Printed Name: ________________________________________________________
Signed and sealed in the presence of: ______________________________________
Notary public
My commission expires ______________________
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ADDITIONAL INFORMATION:
To the grandparent designated as attorney in fact:
(1) If a change in circumstances results in the child not living with you for more
than six weeks during a school term and such change is not due to hospitalization,
vacation, study abroad, or some reason otherwise acceptable to the school, you
should notify in writing the school in which you have enrolled the child and to
which you have given this power of attorney form.
(2) You have the authority to act on behalf of the minor child until each parent
who executed the power of attorney for the care of the minor child revokes the
power of attorney in writing and provides notice of revocation to you as provided
in O.C.G.A. Section 19-9-128.
(3) If you are made aware of the death of the parent who executed the power of
attorney, you must notify the surviving parent as soon as practicable. With the
consent of the surviving parent, or if the whereabouts of the surviving parent are
unknown, the power of attorney may continue for up to six months so that the
child may receive consistent care until more permanent custody arrangements
are made.
(4) You may resign as agent by notifying each parent in writing by certified mail
or statutory overnight delivery, return receipt requested, and if you become unable
to care for the child, you shall cause such resignation to be communicated to the
parent. If communication with such parent is not possible, you must notify child
protective services or such government authority that is charged with assuring
proper care of such minor child.
To school officials:
(1) Except as provided in the policies and regulations of the county school board
and the federal No Child Left Behind Act, 20 U.S.C.A. Section 6301, et seq. and
Section 7801, et seq., this power of attorney, properly completed and notarized,
authorizes the agent grandparent named herein to enroll the child named herein in
school in the district in which the agent grandparent resides. That agent grandparent is
authorized to provide consent in all school related matters and to obtain from the school
district educational and behavioral information about the child. Furthermore, this power
of attorney shall not prohibit the parent of the child from having access to all school
records pertinent to the child.
(2) The school district may require such residency documentation as is customary
in that school district.
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(3) No school official who acts in good faith reliance on a power of attorney for
the care of a minor child shall be subject to criminal or civil liability or professional
disciplinary action for such reliance.
To health care providers:
(1) No health care provider who acts in good faith reliance on a power of attorney
for the care of a minor child shall be subject to criminal or civil liability or professional
disciplinary action for such reliance.
(2) The parent continues to have the right to all medical, dental, and mental health
records pertaining to the minor child.
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Sample Discovery Forms

Interrogatories: Introduction and Definitions
Sample 1:

[Case Style]
DEFENDANT’S FIRST CONTINUING INTERROGATORIES TO PLAINTIFF
TO:

___________________, Plaintiff
By and through his counsel of record:
___________________
COMES NOW, ___________________, Defendant in the above-styled matter, and hereby

serves the within and foregoing Interrogatories upon the Plaintiff pursuant to O.C.G.A. § 9-11-33,
and requires that the Plaintiff answer each of the following Interrogatories separately, fully under
oath, and within 30 days from the date of service as provided by law. The original of the Plaintiff’s
answers

to

these

Interrogatories

should

be

furnished

to

the

Defendant’s

attorney,

___________________.
These Interrogatories shall be deemed continuing so as to require supplemental answers if
you or your attorneys or agents obtain further information between the time the answers are served
and the time of trial. Any supplemental answers are to be filed and served upon counsel for the
Defendant immediately upon receipt of such additional information, but in no event later than 33 days
prior to trial.
Furthermore, you are under a continuing duty to amend a prior response if you obtain
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information upon the basis of which you know that the response was incorrect when made, or you
know that the response, though correct when made, is no longer true and the circumstances are such
that a failure to amend the response is, in substance, a knowing concealment. In addition to the above,
a further duty to supplement responses may be imposed on you by agreement of the parties or at any
time prior to trial through new requests for supplementation of prior responses pursuant to O.C.G.A.
§ 9-11-26(e), as amended.
DEFINITIONS
The term “Plaintiff,” “Petitioner,” “you,” and any synonym thereof is intended to and shall
embrace the above named Plaintiff and all of his agents, attorneys, representatives, accountants, and
others who may have or may be able to obtain information on his behalf.
Any reference to “child” refers to the minor child, ___________________.
Whenever, in these Interrogatories, you are requested to identify a person, you should identify
each person by the person’s full name, complete address, and telephone number for each person.
Whenever, in these Interrogatories, you are requested to identify an account such as a bank
account, investment account, loan account, credit card account, or savings account, you should
identify the account by the account number, the person or entity in whose name the account is
maintained, the full name and address of the institution at which the account is maintained, and the
status of such account (i.e., if the account is still in existence, the balance of the account, and if the
account is not in existence, when the account was closed).
Whenever, in these Interrogatories, you are requested to identify real property, you should
give a complete address of the property or, if any address is unavailable, any other information
necessary to identify the location of the property, including but not limited to land lot number, district,
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county, and state.

Sample 2:

PLAINTIFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
AND NOTICE TO PRODUCE TO DEFENDANT
COMES NOW, ________________, Plaintiff herein, and files this, his First Request for
Production of Documents and Notice to Produce to Defendant, pursuant to the provisions of
O.C.G.A. § 911-34. You are requested to produce the documents set forth below for inspection
and copying by counsel for Plaintiff at the offices of ________________, within the time
prescribed by law.
Pursuant to the provisions of O.C.G.A. § 24-13-27, you are also served with this Notice
to Produce. In accord with O.C.G.A. § 24-13-27, you are required to produce the following
documents at the time of the taking of any deposition, upon the hearing of any interlocutory
matter, motion, hearing on contempt, mediation and upon any trial of this case. This request is
intended to cover all documents in the possession of, or subject to the custody and control of
Plaintiff, including, but not limited to, those documents in the possession of Plaintiff's present or
former attorneys and/or accountants.
This request is deemed to be continuing so as to constitute a new request for
supplementation of prior responses and thereby to require you to file and serve supplemental
responses upon Plaintiff's attorney should you, your attorney, agent, or any person acting on your
behalf acquire any additional information called for by this request between the date your
response is filed and the date of trial. Such supplementary responses must be filed seasonably
after learning of such additional and supplementary information,
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If you object to the production of a document on the basis of privilege or any other
ground, the basis for the claim of privilege or the basis for the objection must be stated and the
document must be identified by stating its date, a description of the type of document, the name
of the individual who generated the document, and the name of the individual who received the
document.
Whenever appropriate, the singular form of a word should be interpreted in the plural,
and vice-versa. All words and phrases shall be construed as masculine, feminine, or neuter
gender, according to the context. "And" as well as "or" shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of this Request any documents which might
otherwise be construed to be outside of the scope.
The term "document" shall mean, without limitation, the original and any non-identical
copy - whether in final form or draft copy - of any kind of written, printed, recorded, reproduced,
graphic or photographic matter or sound reproduction, including, but not limited to:
correspondence, telegrams, teletypes, telecopies, facsimiles, tapes, graphic or aural records or
representations of any kind, including but not limited to: photographic film, microfilm,
microfiche, magnetic impulse, videotape recordings, electronic or mechanical records or
representations of any kind, including but not limited to: tapes, cassettes, compact discs ("CDs")
and recordings, computer floppy disks in binary format, computer hard drives in binary format,
media devices, cables or other written communications, interoffice communications, electronics
communications ("e-mail"), contracts, agreements, records, diaries, calendars, memoranda, logs,
notes, notebooks, long-distance telephone call records, minutes, bills of lading, receipts,
analyses, estimates, graphs, studies, evaluations, reports, checks, drafts, indices, statements,
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specifications, receipts, returns, plans, diagrams, drawings, sketches, maps, projections, work
papers, books, charts, forms, brochures, pamphlets, schedules, lists, tables, transcripts, affidavits,
advertisements, circulars, press releases, bulletins, digests, invoices or any other information or
data, records, summaries or compilations (including all underlying supporting or preparatory
materials and drafts thereof) from which information can be obtained, translated, if necessary, by
you into reasonably usable form, and all other writings or physical or tangible materials.
Handwritten notations or marginal comments of any kind on a document render it non-identical.
The documents and records which you are notified and requested to produce are as
follows:
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Sample 3:

[Case Style]
PLAINTIFF'S FIRST INTERROGATORIES TO DEFENDANT
TO:
NOW COMES, _____________________, Plaintiff herein, and pursuant to
O.C.G.A. §9-11-33, serves upon the Defendant the following interrogatories, and requires
the Defendant to answer said interrogatories separately and fully, in writing and under
oath, and to serve a copy of her answers upon Plaintiff's counsel within thirty-three (33)
days after service thereof, as provided by O.C.G.A.§ 9-11-33.
These interrogatories shall be deemed continuing so as to require supplemental
answers if you or your attorney or anyone on your behalf obtains further information
between the time answers are served and the time of hearing or trial. In answering the
following interrogatories, you are requested to give full and complete answers based upon
your personal knowledge as well as that of any agents, employees, investigators or
attorneys who may have obtained information on your behalf.

DEFINITIONS
As used herein:
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(1) "Document" or "Documents" is defined to be synonymous in meaning and
equal in scope to the usage of this term in O.C.G.A. § 9-11-34(a)(1) and includes
“Electronically Stored Information.” It includes any document or record of every type and
description that is in your possession or control; every copy of such writing or record where
the original is not in your possession, custody or control; and every copy of every such
writing or record where such copy contains any commentary or notation whatsoever that
does not appear on the original. A draft or non-identical copy is a separate “document”
within the meaning of this term.
(2)

“Electronically Stored Information” shall mean (i) computer files; (ii)

information contained in computer memory; (iii) electronic messages, including without
limitation, text and instant messages and tweets; (iv) digital and analog recordings of audio
and/or video in electronic format stored in any format on any server or storage medium; (v)
e-mails stored in any format on any server or storage medium; and, (vi) any other form of
electronically stored information.
(3) "Identify", “identification” or "identity” means:
(a)

with respect to any person who is an individual, to provide the name, present

or last-known residence address, present or last-known residence telephone number,
present or last known employer or business affiliation, present or last-known business
address, present or last-known business telephone number, and present or last-known cell
phone number of each person mentioned;
(b)

with respect to an institution, business, group or other organization, to provide

the current or last-known complete name, physical address and telephone number; and
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(c)

with respect to any "document", to provide (irrespective of whether the

“document” is privileged or subject to any claim of privilege) the title or other means of
identification of each such “document”, the date of each “document”, identity of the author,
the names of all recipients of each “document”, all persons who have custody, control or
possession of each such “document” or copies of the “document”.
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Interrogatories: Questions
Sample 1:

INTERROGATORIES
1.
FINANCIAL ACCOUNTS

Identify each and every banking, checking, savings, money market, and investment or
brokerage account maintained by you jointly or individually with any financial institution from
January 1, 2013, to the date of final trial in this action.
2.
CREDIT CARDS
Identify all credit and debit cards and charge accounts, including but not limited to, longdistance telephone services and mobile phone services, which are maintained in your name
individually, jointly, or in the name of your employer or any person other than yourself, but which
accounts are regularly used by you, or to which you have made payments towards from January 1,
2013, to the date of final trial in this action.
3.
EMPLOYMENT
Please identify and describe with particularity your current employment and each and
every instance of employment you have had since January 1, 2013. With respect to each and every
instance of employment you have had since January 1, 2013, please state the name of the employer,
the address and telephone number of the employer, the nature and description of your employment,
your work hours and schedule, any opportunities for promotion, the gross income or earnings
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received from that employer, the dates of employment, and circumstances surrounding your
change of employment.
4.
INCOME
Please list all sources of income and other compensation, taxable or non-taxable money,
cash, and other benefits received by you, including gifts or income from any source (such as your
parents), since January 1, 2013, to the date of hearing or trial and indicate, for each year, the
source(s) of such monies and the total amount of income received by you from each source.
Include income from savings accounts, investments, trusts and other unearned income, and also
include income from any form of self-employment and other efforts on your part for which you
received any form of compensation.
5.
COMPLAINTS AGAINST DEFENDANT
Please state what, if any, complaints you have against Defendant as a mother.
6.
PARENTING SKILLS
Describe the parenting skills of both you and the Defendant, citing specific examples. In
responding to this Interrogatory, please identify any weaknesses you or the Defendant may have as
parents.
7.
EXPERTS
Please identify any and all expert witnesses you propose to present at any hearing or final trial
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in the above case, indicating for each such witness his or her full name, complete address, and
telephone number, as well as all of the information which you are required to give pursuant to
O.C.G.A. § 9-11-26(b)(4)(A)(i), which includes information as to the subject matter on which this
witness is expected to testify, the substance of the facts and opinions to which each such witness is
expected to testify, and a list of all reports, letters or documents which said witness has provided for
you.
8.
DOCUMENTS SUPPORTING POSITION
Please identify each item of documentary, physical or tangible evidence, including, but not
limited to, photographs, audio recordings, video recordings, letters, notes, memoranda and reports
relevant to any claims or defenses which you intend to raise in this litigation and give the following
information:
(a)

The subject matter of same; and

(b)

The name and address of the custodian of the original.

If any of the items enumerated in your answer to this Interrogatory are claimed by you to
be privileged, please indicate that fact and the basis for the claim of privilege.
9.
PERSONS WITH KNOWLEDGE
Please identify each person who has knowledge of any facts supporting or tending to
support any claims, contentions, or defenses you raise in this action, and state the nature of such
knowledge and the facts to which that person may be expected to testify.
10.
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CUSTODIAL ARRANGEMENT
Please state with specificity the custodial arrangement you believe is in the minor child’s
best interests and why, please give the specifics as to each fact supporting your assertion, with the
name of all persons who have knowledge of all said facts, and identify any documents which you
allege support said facts.
11.
PRESCRIPTION DRUGS
Please identify all prescription medications that you have taken since January 1, 2013. Please
include (a) the pharmacy where such prescriptions were filled, (b) the prescribing physician, (c) the
name of the medication, and (d) the dosage and frequency you are to take such medication.
12.
NON-PRESCRIPTION DRUGS
List any and all non-prescription drugs you have taken since January 1, 2013, including (a)
the name of the drug or drugs, (b) the dates on which you took the drug or drugs, (c) the reason
you took the drug or drugs, and (d) any and all side-effects of the drug or drugs.
13.
ALCOHOL USE
List each and every instance you have imbibed alcohol to the point of intoxication since
January 1, 2013, including what alcohol was imbibed and how much was imbibed. Further, if you
have sought any type of treatment for your use of alcohol, please identify the type of treatment and
date of treatment.
14.
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MENTAL HEALTH
State whether you have sought or received treatment of any kind or character, at any time
from January 1, 2013, to the present, from any psychiatrist, psychologist, or counselor. If your
answer is in the affirmative, please state the dates of treatment and the full name of the doctor or
therapist from whom treatment was received.
15.
CRIMINAL HISTORY
Have you ever been arrested for any crime? If so, state when you were arrested, the crime
for which you were arrested, and the disposition of the charge.
16.
CURRENT RESIDENCE
Please provide the following information regarding your living situation:
(a) Your current address;
(b) How long you have lived at that location;
(c) The number of bedrooms and bathrooms;
(d) The full names of any and all persons on the lease or mortgage;
(e) The full names of any and all persons who reside there (spend four or more nights
per week) and the relationship of that person to you (child, parent, spouse, etc.);
and
(f) Your monthly payment for same.
17.
INVESTIGATION
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Have you or anyone on your behalf contacted or in any manner communicated with any
private investigator, surveillance company, or detective concerning any investigation or possible
investigation or surveillance of the activities of the Defendant since January 1, 2013? If so, please
give the full names and addresses of such persons you contacted and the results of such persons’
investigations.
18.
PARENTING TIME
Please identify with particularity each and every instance in which you have exercised
parenting time with the minor child, giving details regarding activities you engaged in with the
child, where the minor child stayed while with you, any other individual(s) who spent time with
the child, and the dates during which you exercised said parenting time.
19.
CORPORAL PUNISHMENT
State each and every date wherein you physically hit, pushed or utilized corporal
punishment on the minor child since his birth to present.
20.
ALTERCATIONS WITH DEFENDANT
State each and every instance wherein you physically hit, pushed, choked, threatened, or
physically harmed Defendant in any other way, providing for each incident the date, location,
circumstances surrounding said instance, and whether any other individual was present.
21.
EMAIL ADDRESSES
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Identify each and every email address you have used to send or receive correspondence from
January 1, 2013, to the date of final trial in this action.
22.
CELLULAR TELEPHONES
Identify each and every cellular telephone account in your name or which you regularly use
or have regularly used from January 1, 2013, to the date of final trial in this action, including, but not
limited to, the telephone number, the last four digits of your account number, and the service provider.
23.
ONLINE NETWORKS
Have you registered for or maintained profiles or accounts for any online networking
websites, including, but not limited to, websites such as Myspace.com, Facebook.com, LinkedIn.com,
Google

Plus,

Match.com,

Okcupid.com,

Instagram,

Foursquare.com,

Classmates.com,

Cafemom.com, Eharmony.com, Twitter.com, and the like since January 1, 2013, to the date of final
trial in this action? If so, please provide the names of any such website, the date on which you
registered, your account name, and your user name and password.
24.
OTHER CHILDREN
Please state the names and ages of all of your children, providing for each the name of each
child’s mother, the contact information for each child’s mother, including her address and
telephone number, how often you exercise parenting time with each child, and whether said child
has been legitimated. Further, for each child please state with specificity whether you provide
financial support for the child, how much financial support you provide, if any, whether there is a
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court order in place mandating said support, and the details surrounding said order(s), including,
but not limited to, case style, county, civil action file number(s) and date said order was entered.
25.
DOCUMENTS REFERRED TO
Please identify each and every document you referred to or person you conferred with in
drafting your answers to the above interrogatories.
This September 26, 2018.
__________________________________
__________________________________
Georgia Bar No.
Attorney for Defendant
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Sample 2 / Additional Questions:

26.
ADDICTION

State whether you have ever sought or received treatment for any issues relating
to addiction, including, but not limited to, alcohol, drug, or sex addiction, from August 14, 2014,
to present. If your answer is in the affirmative, please state the date(s) of treatment and/or
meeting(s), and the full name of the facility, doctor, therapist or counselor from whom treatment
was received, and your sponsor(s), if any. This interrogatory specifically includes a request that
you list the date(s), time(s) and location(s) of any meetings you attended for Sex and Love
Addicts Anonymous.
27.
BUSINESS INTERESTS
Identify every firm, partnership, limited partnership, company, corporation, venture,
proprietorship and any other business entity of any kind in which you now hold, or held at any
time since August 14, 2014, an interest of any type or to which you have made any financial
contribution of any kind, specifically identifying for each the name and address of the registered
agent for each such entity; the name and address of each shareholder and/or partner of such entity
with the number and type of shares held by each and/or the percentage interest held by each such
partner or shareholder; and the amount of your financial contributions and the source of such
contributions for each such entity.
28.
CURRENT PARENTING PLAN
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Describe with specificity why you believe the current parenting plan is in the children’s best
interests.
29.
DAILY ACTIVITY
Please state with specificity what activities you participate in during an average weekday,
how much time is spent on each activity, and what cost(s), if any, are related to each activity.
30.
MISSED PARENTING TIME
Please identify with particularity each and every instance in which you failed to
exercise your parenting time with the minor children since January 1, 2015, giving details
regarding the reason(s) for the missed parenting time, whether you alerted Respondent that you
would not be exercising your scheduled parenting time, and details concerning the contents of any
notice provided to Respondent regarding your missed parenting time.
31.
PARENTING TIME
Please identify with particularity each and every instance in which you have
exercised parenting time with the minor children since January 1, 2015, giving details regarding
activities you engaged in with the children, where the minor children stayed while with you, any
other individual(s) who spent time with the children, and the dates during which you exercised
said parenting time.

32.
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ATTENDANCE AT CHILDREN’S ACTIVITIES
Please identify with particularity each and every instance in which you attended an
extracurricular activity or school related event and/or meeting which in any way regarded or
involved one of the minor children since January 1, 2013, giving details regarding the activity in
which the child was participating, the location of the event, which child was participating, any
other individual(s) who was present for such event, and the date on which you attended said event.
33.
DEPARTMENT OF FAMILY AND CHILD SERVICES
Please identify with particularity each and every instance in which you were contacted by,
or contacted, the Georgia Department of Family and Child Services since January 1, 2012, giving
details regarding the identity of the individual you contacted or who contacted you, who initiated
the contact, whether the contact was in-person or otherwise, the reason for the contact, and the
specific details concerning what was discussed during the contact.
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Sample 3:
1.

INTERROGATORIES

Please list all sources of income and any other compensation received by you

and/or your spouse from January 1, 2015 to the date of hearing or trial, and for each year,
provide the source or sources of such monies and the total amount of income received
by you and/or your spouse from each.

Include income from employment, self-

employment, savings accounts, investments, trusts and other unearned income, and
other efforts on your part or on your spouse's part for which you and/or your spouse
received any form of compensation.
2.

Please list all of your debts, providing the name and address of each creditor, the

amount owed and the terms of payment.
3.

For the period from January 1, 2015 to present, please list each bank account

(whether checking, savings, money market, command asset program, etc.) that has been
or is in your name or maintained or used by you, individually or jointly with any others, or
maintained by you or for you as a trustee, financial consultant or custodian, and provide
the type of account, the account number of each account, the name(s) in which each
account is (was) maintained, the name and address of the bank or other institution at
which each account is (was) held, the name and address of any other person or persons
who have or had any interest in same, and the nature and extent of that interest, the date
that each such account was opened (and the date and by whom closed, if closed); and
the balance on deposit as of the date you respond to these interrogatories (or on the date
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the account was closed).

4.

For each credit card and/or charge account which is maintained in your name

individually, jointly or in the name of your employer or any person other than yourself, but
which accounts are regularly used by you, or to which you have made payments towards,
for the period from January 1, 2015 to the date of hearing or trial, please provide the name
in which the account is maintained, the identity of the issuer, the complete address and
telephone number of the issuer, as well as the account number.

5.

For any retirement plans, including social security or deferred compensation plans

of any nature, whether qualified or non-qualified, in which you have or had any interest,
individually or jointly, for the period from January 1, 2015 to the date of hearing or trial,
please "identify" each and every such plan, giving the name of the local administrator or
trustee for such plan. For each retirement or deferred compensation as listed, including
contributions from your employer, please give the total amount of your entire account,
whether vested or non-vested, as of the last valuation date.

6.

"Identify" each health, life, automobile, and disability insurance policy or plan that

you now own or that covers you, the minor child, your spouse, or your assets. For each
such policy or plan, "identify" the policy type, the policy number, the name of the insurance
company and provide the agent's name and address.
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7.

Please list all employment, including self-employment you have engaged in since

January 1, 2015, accounting for all periods of time, including any time during which you
were unemployed. For each separate employer, including yourself if self-employed, give
the date on which such employment began, the date on which such employment was
terminated, your starting and ending incomes for each employer, or yearly incomes as
reported on your Federal tax return if self-employed, and the reason why any employment
was terminated. For periods of unemployment, please provide details relating to your
efforts to secure employment if you were engaged in same.

8.

If you have sold any property since January 1, 2015, please indicate what property

you sold, "identify" the person or organization to whom you sold it, and state how much
was received.

9.

State the name, web address, and user name for all blogs, online forums, and

social media networking websites that you have belonged to or had membership to from
January 1, 2015 to the present.

10.

"Identify" the user name and email address for any Facebook account used by you

from January 1, 2015 to the present.

11.

With respect to each expert whom you expect to call as a witness at the trial of this

case, please give the following information:
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(a) The full name and business telephone number of such expert;
(b) A detailed statement of the expert’s qualifications, including the education, training,
and practical experience of such expert;
(c) The subject matter on which the witness is expected to testify;
(d) The substance of the facts and opinions to which the expert is expected to testify;
and
(e) “Identify” any report, evaluation, summary, or similar “document” prepared by such
expert regarding any matter at issue in this litigation.
12.

With respect to each expert with whom you have consulted regarding the matters

at issue in this case, please give the following information:
(a) The full name and business telephone number of such expert;
(b) A detailed statement of the expert’s qualifications, including the education, training,
and practical experience of such expert;
(c) The subject matter on which the expert was consulted; and,
(d) “Identify” any report, evaluation, summary, or similar “document” prepared by such
expert regarding any matter at issue in this litigation.

13.

Please “identify” any and all persons and organizations with knowledge of any

relevant facts relating to the case, and state the nature of such knowledge. For each such
person or organization, state whether you have a written or recorded statement from
them, and, if you do, “identify” each person who has a copy of such statement.
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14.

Please “identify” any and all persons or organizations from whom you have sought

financial planning advice at any time since January 1, 2015.

15.

Please “identify” each and every “document” and documentary, physical or

tangible item of evidence (including, but not limited to, photographs, audio recordings,
video recordings, letters, notes, memoranda, emails, text messages, and reports)
relevant to any claims or defenses which you are or may raise in this litigation. For each
item responsive to this request, please provide the subject matter of same, as well as the
name and address of the custodian of the original. If any of the items enumerated in your
answer to this Interrogatory are claimed by you to be privileged, please indicate that fact
and the basis for the claim of privilege.

16.

If you are claiming any special expense, Adjustment and/or Deviation on your Child

Support Worksheet, including those listed on the Worksheet and Schedules B, D, and/or
E, please explain in detail the basis for each special expense, Adjustment and Deviation,
giving the factual basis and specific dollar amounts for each, as well as the rationale for
the best interests of the child.

17.

If you have elected to impute any income to the Plaintiff in your proposed Child

Support Worksheet or calculation, please explain in full detail the basis for your
calculations and how you derived such imputed income.
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18.

Please state the total amount of money you have spent on legal fees and expenses

related to the claims and/or defenses made in the above-styled matter.
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Requests for Production: Introduction and Definitions
Sample 1:

[Case Style]
RESPONDENT’S FIRST NOTICE TO PRODUCE AND REQUEST FOR PRODUCTION
OF DOCUMENTS TO PETITIONER
TO:

_______________________, Petitioner
c/o his attorney of record:
_______________________
Pursuant to O.C.G.A. § 24-13-27, you are hereby notified to produce at any deposition,

mediation, hearing or trial of the above-styled case, and from time to time and term to term until the
above case is concluded, the documents and records set forth below which are in your possession,
custody or control, the same to be used as evidence by the Respondent above.
In addition, you are requested to produce, pursuant to O.C.G.A. § 9-11-34, the documents and
records set forth below for inspection and copying by the attorney for Respondent at the office of
_______________________, where adequate facilities are available for copying, at such time as
agreed upon by counsel but in any event within the time required by law.

DEFINITIONS
The terms “writing” and “document” when used herein mean all originals of any nature
whatsoever, identical copies, and all non-identical copies thereof, pertaining to any medium upon
which intelligence or information is recorded in your possession, custody or control regardless of
where located, and regardless of how or by whom prepared, and all drafts, whether used or not. In
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all cases, where originals and/or non-identical copies are not available, document also means
identical copies of original documents and copies of non-identical copies.
The term “Petitioner,” “Plaintiff,” “you,” and any synonym thereof is intended to and shall
embrace the above-named Petitioner and all of his agents, attorneys, representatives, accountants, and
others who may have or may be able to obtain information on his behalf.
Any reference to “children” or “child” refers to the parties’ minor children:
_______________________.
PRIVILEGE
If any document is withheld under claim of privilege, furnish a list identifying each
document for which the privilege is claimed, together with the following information: date, sender,
recipient, subject matter of the documents, the basis on which privilege is claimed, and the
paragraph of this request to which the document responds.
DOCUMENTS NO LONGER IN POSSESSION, CUSTODY OR CONTROL
If any document described below was, but no longer is, in your possession, or subject to
your custody or control, or in existence, state whether: a) it is missing or lost; b) it has been
destroyed; c) it has been transferred, voluntarily or involuntarily, to others; or d) it has been
disposed of otherwise.
In each instance, explain the circumstances surrounding such disposition and identify the
person(s) directing or authorizing same, and the date(s) thereof. Identify each document by listing
its author, his/her address, type (e.g., letter, memorandum, telegram, chart, photograph, etc.), date,
subject matter, present location(s) and custodian(s), and state whether the document (or copies)
are still in existence.
SPOLIATION NOTICE
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You are hereby placed on notice that any attempt to delete, alter, or destroy any documents
or things requested herein, including text messages, emails, or any other electronic data stored in
any form on any computer, iPad, tablet, cell phone, or other electronic device, or otherwise in your
possession, custody, or control, or in the possession, custody, or control of any of your agents or
any third party on your behalf, shall be considered spoliation of evidence.
The documents and records which you are notified and requested to produce are as follows:

Sample 2:

[Case Style]
PLAINTIFF'S FIRST NOTICE TO PRODUCE AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT
TO:
NOW COMES, _____________________, Plaintiff herein, and serves this
Request for Production of Documents, pursuant to the provisions of O.C.G.A. § 9-11-34.
You are requested to produce the documents set forth below for inspection and copying
by counsel for the Plaintiff at the offices of ______________________________, within
thirty-three (33) days after service thereof, as provided by O.C.G.A. § 9-11-34, or at such
time and place as may, prior to that date, be mutually agreed upon by counsel.
Pursuant to the provisions of O.C.G.A. § 24-13-27, you are also served with this
Notice to Produce. In accordance with O.C.G.A. § 24-13-27, you are required to produce
the following “documents” at the time of the taking of any deposition, and upon any
hearing and/or trial of this cause.
These requests shall be deemed continuing so as to require supplemental production
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if you or your attorney or anyone on your behalf obtains further responsive “documents”
between the time answers are served and the time of hearing and/or trial.
To the extent any requested banking and financial account information and records
exist and are accessible online (or could be upon request), the responding party is asked
to access such records, print them out, and provide copies of the printouts to the
requesting party.
To the extent any of the materials sought are available from a third party, if these
materials are otherwise discoverable, the responding party is asked to request such third
party to voluntarily produce them. The responding party is also asked to execute any
reasonably appropriate form the requesting party obtains from the third party that
indicates the responding party consents to the request for production.
DEFINITIONS
As used herein:
(1) "Document" or "Documents" is defined to be synonymous in meaning and
equal in scope to the usage of this term in O.C.G.A. § 9-11-34(a)(1) and includes
“Electronically Stored Information.” It includes any document or record of every type and
description that is in your possession or control; every copy of such writing or record where
the original is not in your possession, custody or control; and every copy of every such
writing or record where such copy contains any commentary or notation whatsoever that
does not appear on the original. A draft or non-identical copy is a separate document within
the meaning of this term.
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(2)

“Electronically Stored Information” shall mean (i) computer files; (ii)

information contained in computer memory; (iii) electronic messages, including without
limitation, text and instant messages and tweets; (iv) digital and analog recordings of audio
and/or video in electronic format stored in any format on any server or storage medium; (v)
e-mails stored in any format on any server or storage medium; and, (vi) any other form of
electronically stored information.
Requests for Production
The documents and records which you are notified and requested to produce are
as follows:
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Requests for Production: Requests Made
Sample 1:

1.
BANKING INFORMATION
All records of bank checking and savings accounts maintained by you, individually and jointly
with others, or maintained by you as trustee or custodian for any other person or persons, including,
but not limited to, monthly bank statements, cancelled checks, deposit slips, check requests,
passbooks, statements relating to savings accounts or certificates of deposit, and any other such
records from January 1, 2013, to the date of trial of the above-styled case.
2.
CREDIT CARDS
Any and all credit or charge and monthly statements and receipts showing all charges and
payments made and the balance due on any credit card or charge account maintained by you or
regularly used by you or to which you have made payments, including, but not limited to, any
accounts maintained in your name, your name jointly with any third party, or in the name of your
employer or any other person or entity, for the period from January 1, 2013, to the date of trial.
3.
EMPLOYMENT INFORMATION
All employment information, including without limitation, wages, salaries, bonuses, stock
options, commissions, earnings, sales incentives, employment contracts, agreements, letters of
understanding, pay raises, promotions, payroll deductions, other deductions of any kind, loan
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documents, credit union accounts, qualified profit sharing and pension plans, pension fund,
retirement fund, stock plan and stock fund and other benefits or deductions of any kind which are,
were previously, or which may be in the future paid, available, accepted, rejected, credited, offered,
withheld for any purpose by any individual, agency, department, company or otherwise, or to
which you are presently, were or may become entitled to in the future.
4.
TAX RETURNS
(a)

Any and all income tax returns filed by you individually, or jointly with any other

person, with Federal and State governments for the period from January 1, 2013, to the date of trial.
(b)

All W-4 Forms you have submitted to your employer since January 1, 2013; if none,

produce a statement from your employer indicating the number of withholding exemptions you are
declaring for Federal income tax purposes.
(c)

All declarations of estimated tax filed by you with the Federal and State taxing

authorities for the tax years 2013, 2014, 2015, 2016 and any subsequent year.
(d)

Any and all Trust, Gift and Estate tax returns filed by you individually, or jointly

with any other person or entity, with Federal and State governments for the period from January
1, 2013, to the date of trial.
5.
SELF-EMPLOYMENT INCOME
Evidence of all self-employment income during the four years prior to the filing of this
action. This shall include, but not be limited to, financial statements, bank statements, statements
of accounts receivable and payable, and other documents relating to income from business
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operations, work as an independent contractor or consultant, sales of goods and services, and rental
properties, less ordinary and reasonable expenses necessary to produce self-employment income.
6.
EARNINGS
All pay stubs, statements of earnings, W-2 forms, 1099 forms, K-1 forms, and any other
documents given to you by your employer and any other person, partnership, corporation, or other
entity showing your income from any source from January 1, 2013, to the date of trial of the abovestyled case.
7.
EXPENSES FOR THE MINOR CHILDREN
Any and all documents that refer to, reflect or evidence your expenditures for the minor
children, including, but not limited to, bank statements, cancelled checks, receipts and deposits, since
January 1, 2013, through the date of trial.
8.
DOCUMENTS IDENTIFIED IN INTERROGATORY RESPONSES
Any and all documents and things identified in your response to Respondent’s First
Continuing Interrogatories to Petitioner, served with this pleading.
9.
SOCIAL MEDIA
Copies of all of your on-line or internet personalized sites or blogs (e.g., Facebook, MySpace,
Twitter, LinkedIn, Match.com, etc.), including a download of your Facebook data, if applicable
(available through Account Settings, “Download a copy of your Facebook data.”).
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10.
PHONE RECORDS
Any and all personal telephone bills, including portable, cellular and car telephones, which
show the time, date and telephone numbers related to each call, whether long distance or local, for
the period from January 1, 2013, to the date of trial.
11.
PERSONAL WRITINGS
Any and all personal diaries or personal calendars maintained by you since January 1, 2013.
12.
RECORDINGS
Any and all recordings, recording devices, and tapes by or through which you individually or
through any agent have recorded the voice or image of Respondent, or any of the minor children,
including, but not limited to, any telephone conversations.
13.
CUSTODY
Any and all documents or things that:
(a)

Support any contention that you should have joint and/or primary physical custody

of the minor children of the parties; and
(b)

Support any contention that Respondent should not have primary physical custody

of the minor children of the parties.
14.
CRIMINAL HISTORY
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Any and all documents that relate to any arrests and/or convictions, including traffic citations,
you have received from January 1, 2013, to the date of trial of the above-styled case.
15.
EXPERT WITNESSES
Copies of all written reports prepared by any expert witness rendered to you or your
attorney by any such expert witness.
16.
DOCUMENTARY EVIDENCE
Copies of all documentary evidence you intend to introduce into evidence in this case.
17.
CORRESPONDENCE
Any and all correspondence (including, but not limited to, facsimile transmissions, text
messages, iMessages, WhatsApp Messages, handwritten letters, e-mails, Facebook Messages, and
any other correspondence sent via any messaging application) to/from Respondent since January 1,
2015.
18.
CORRESPONDENCE WITH THE MINOR CHILDREN
Any and all correspondence (including, but not limited to, text messages, iMessages,
WhatsApp Messages, handwritten letters, e-mails, Facebook Messages, and any other
correspondence sent via any messaging application) to/from any of the minor Children since
January 1, 2013.
19.
CORRESPONDENCE WITH THIRD PARTIES
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Any and all correspondence (including facsimile transmissions, text messages, iMessages,
WhatsApp Messages, handwritten letters, e-mails, Facebook Messages, and any other
correspondence sent via any messaging application) to and/or from any third party, including, but
not limited to, school administrators, teachers, coaches, tutors, instructors, and any representative of
the Department of Family and Child Services, which correspondence regarded Respondent and/or the
minor children, from January 1, 2012, to the date of trial of the above-styled case.
20.
CO-PARENTING EFFORTS
Any and all documents that refer to, reflect or evidence your co-parenting efforts with
Respondent since January 1, 2013, through the date of trial.
21.
TANGIBLE EVIDENCE
Any and all tangible evidence of any nature which is in the possession or control of you or
your attorney, or which is being held for you by any person or entity for safe-keeping, which
evidence relates in any manner to the conduct of the Respondent in this action, including, but not
limited to, notes, cards, letters, photographs, film, documents, tapes, voice recordings, clothes, or
other such tangible evidence
22.
PARENTING TIME
Any and all documents that refer to, reflect or evidence parenting time you have exercised
with the minor children, or efforts you have made to have parenting time with the minor children,
since January 1, 2015, through the date of trial.
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23.
MEDICAL BILLS INCURRED OR PAID
All bills for medical services rendered to you which you have received since January 1,
2013, to date of hearing or trial of this action, including all such bills for psychological and
psychiatric services or for prescription medicines.
24.
TREATMENT
Any and all records, reports, notes, forms, or other tangible evidences that refer to, relate to,
or evidence any consultation, evaluation, testing or treatment by any doctor, physician assistant,
psychologist or counselor, nurse, employee, agent, representative or independent contractor of any
physician’s office, psychologist or counselor’s office, hospital and/or medical facility, related to any
treatment for any mental health issues, including, but not limited to, alcohol or narcotics addiction,
for the period from January 1, 2012, through present.
25.
SCHOOL OFFICIALS
Any and all records, reports, notes, forms, e-mails, correspondence or other tangible
evidence that refer to, relate to, or evidence any consultation, meeting or conference with you and
any school official, administrator, teacher, coach, advisor or counselor on behalf of the child(ren)
for the period from January 1, 2013, to date of trial.
26.
PHOTOGRAPHS
Any and all photographs, including any photographs in digital form, wherever stored, which
contain the image of any of the minor children, taken from January 1, 2013, through present.
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27.
SCHOOL AND ACTIVITY FORMS
All registration forms, enrollment forms, and any other documents you have submitted to
any club, school, or other organization for the purpose of enrolling any minor child in any school
or extracurricular activity, for the period from January 1, 2013, to the date of trial. Please include
all emergency contact forms, pick up and drop off authorization forms, and any forms which
require you to provide contact information for the children’s parents or other adult caregivers.
28.
ALLEGATIONS OF FAMILY VIOLENCE
Any and all documents, or other tangible evidence, which in any way support, or tend to
support, the allegations contained in the Petition for Temporary Protective Order, filed in the
Superior Court of Fulton County in the case styled ________________________, Civil Action
Fil No. ________________________.

Sample 2 / Additional Requests:
(a)

1.
REAL PROPERTY

All warranty deeds, quitclaim deeds and deeds to secure debt which name you as

grantee or grantor, individually and/or jointly with any other, relating to real property in which you
have any interest or equity;
(b)

All closing statements, contracts of sale or other documents relating to your purchase

or sale of any interest in real property in the last two (2) years;
(c)

Real estate leases or lease/purchase agreements showing you as lessor or lessee; and
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(d)

Any real estate option agreements to which you are a party.
2.
INVESTMENTS

(a)

All stock certificates, bond certificates, mutual fund certificates, and any other

evidence of ownership of any interest in any corporation, mutual fund or money market fund naming
you, individually and/or jointly with any other, as an owner.
(b)

All monthly, quarterly, annual or other statements from any stockholder, investment

counselor or financial institution relating to your interest in any securities of any nature whatsoever
for the period August 14, 2014, to date of trial.
3.
TANGIBLE EVIDENCE
Any and all tangible evidence, including, but not limited to, statements of account, deeds,
notes, trust agreements, contracts, agreements, letters, memorandum, notices and other documents
relating to any interest you may have in any property, tangible or intangible, which interest in property
has not been produced by you pursuant to any other paragraph in this Notice to Produce and Request
for Documents. Such property interests include, but are not limited to, interest in any of the following:
(a)

Any trust or estate, including, but not limited to, present, future and reversionary

interests;
(b)

Any notes or accounts receivable;

(c)

Any partnerships, joint ventures or syndicates;

(d)

Any negotiable or non-negotiable instruments;

(e)

Any U.S. Treasury Bills or Notes;

83

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
314 of 334

(f)

Any royalties, copyrights or patents;

(g)

Any oil, gas or mineral interests; and

(h)

Any other assets or interest in property of any nature not otherwise covered in this

Notice to Produce and Request for Documents.
4.
NET WORTH STATEMENTS
Copies of all personal financial and net worth statements submitted by you individually or
jointly with any other person to any bank or lending institution from August 14, 2014, to the date of
trial of the above-styled case.
5.
FINANCIAL STATEMENTS
Copies of all financial statements, balance sheets and income statements received by you
with respect to any and all proprietorships, joint ventures, partnerships, trusts, corporations or
other legal entities in which you hold a legal or equitable ownership interest, individually or
otherwise, from August 14, 2014, to date of final hearing or trial of this case.
6.
LIFE INSURANCE
For the period from August 14, 2014, to date of trial, produce all life insurance policies and
certificates on your life as well as all premium notices, forms and other correspondence between any
insurance company or agent and you relating to any life insurance of which you are the owner and/or
the insured person.
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7.
MEDICAL/DENTAL INSURANCE
All medical and/or dental insurance policies and booklets insuring you individually or jointly
with others, as well as all premium notices and correspondence received by you in the last year in
connection with same.
8.
MEDICAL BILLS INCURRED OR PAID
All bills for medical services rendered to you which you have received since August 14, 2014,
to date of hearing or trial of this action, including all such bills for psychological and psychiatric
services or for prescription medicines.
9.
INCOME
All pay stubs, statements of earnings, W-2 forms, 1099 forms, K-1 forms, and any other
documents given to you by your past employers and/or any other person, including yourself,
partnership, corporation, or other entity showing your taxable income, tax-free income and other
compensation of any kind you have received or are entitled to receive from any source since
August 14, 2014 to the date of trial.
10.
TAX RETURNS
(a)

Any and all income tax returns filed by you individually, or jointly with any other

person, with Federal and State governments for the period from January 1, 2014, to the date of trial.
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(b)

All W-4 Forms you have submitted to your employer since January 1, 2014; if none,

produce a statement from your employer indicating the number of withholding exemptions you are
declaring for Federal income tax purposes.
(c)

All declarations of estimated tax filed by you with the Federal and State taxing

authorities for the tax years 2014, 2015 and any subsequent year.
(d)

Any and all Trust, Gift and Estate tax returns filed by you individually, or jointly with

any other person or entity, with Federal and State governments for the period from January 1, 2014,
to the date of trial.
11.
CURRENT OBLIGATIONS
Any and all promissory notes, installment obligations, or other obligations of any nature
whatsoever of which you are currently an obligor, individually or jointly with any other or others.
12.
OBLIGATIONS TO YOU
Any and all promissory notes or obligations of any nature whatsoever over which you are an
obligee, individually or jointly with any other or others, for the period from August 14, 2014, to date
of trial.
13.
BUSINESS ENTITIES
All records and other tangible evidence relating to any business entities in which you have an
interest, for the period from August 14, 2014, to the present, including, but not limited to, the
following:
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(a)

Profit and loss statements;

(b)

Income statements;

(c)

General Ledgers;

(d)

Balance Sheets;

(e)

Tax returns and supporting documentation;

(f)

Bank statements;

(g)

Documentation of any personal expenses paid by the business; and

(h)

Documentation of any distributions and salary.

Sample 3 / Additional or Differently Worded Requests:
14.

FRINGE BENEFITS
From August 14, 2014, to the time of trial or hearing, any and all books and records
showing any fringe benefits available to you from any business entity in which you are an
employee or have a legal or equitable ownership interest, including without limitation auto
expense, travel expense, personal living and entertainment expense, bonuses, health, accident,
dental and hospital insurance.
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15.
DOCUMENTS IDENTIFIED IN INTERROGATORY RESPONSES
Any and all documents and things identified in your response to Defendant’s First Continuing
Interrogatories to Plaintiff, served with this pleading.
16.
INTERNET SITES
Copies of all of your on-line or internet personalized sites or blogs (e.g., Facebook, MySpace,
Twitter, LinkedIn, Match.com, Ashleymadison.com, AdultFriendFinder.com, Tinder, etc.), including
a download of your Facebook data, if applicable (available through Account Settings, “Download a
copy of your Facebook data.”).
17.
CRAIGSLIST
Copies of all posts you have ever created on the website craigslist.com from August 14, 2014,
through present, including, all e-mail correspondences received in response to said posts, all e-mail
correspondences you have sent in response to any post placed on craigslist.com, and the name and
full contact information for every person you have communicated with or met as a result of any
posting placed on craigslist.com.
18.
CHILD CARE EXPENSES
Any and all documents from August 14, 2014, to the date of trial, demonstrating payment of
work related child care paid by you, including, but not limited to, cancelled checks, receipts for
payment, bank statements, etc.
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19.
CHILDREN’S SCHOOL EXPENSES
Any and all documents from August 14, 2014, to the date of trial, demonstrating any payment
by you of any expenses required by ______________ School, other than tuition (e.g., uniform
expenses, school supplies, field trip expenses, after-school care expenses, etc.), including, but not
limited to cancelled checks, receipts for payment, bank statements, etc.
20.
CHILDREN’S EXTRACURRICULAR EXPENSES
Any and all documents from August 14, 2014, to the date of trial, demonstrating payment by
you of any extra-curricular activity expense for either of the minor children, including, but not limited
to, cancelled checks, receipts for payment, bank statements, etc.
21.
PERSONAL WRITINGS
Any and all personal diaries, personal calendars, as well as any and all cards, letters or other
correspondence sent by you or addressed to you or received by you from any person other than your
spouse since August 14, 2014.
22.
OTHER TANGIBLE EVIDENCE
Any and all tangible evidence of any nature which is in the possession or control of you or
your attorney, or which is being held for you by any person or entity for safe-keeping, which evidence
relates in any manner to the conduct of the Defendant in this action, including, but not limited to,
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notes, cards, letters, photographs, film, documents, tapes, voice recordings, clothes, or other such
tangible evidence.
28.
DOMESTIC RELATIONS FINANCIAL AFFIDAVIT
Your verified Domestic Relations Financial Affidavit in accordance with Uniform Superior
Court Rule 24.2.
29.
CHILD SUPPORT WORKSHEET
Please provide your Child Support Worksheet and all Schedules in accordance with
O.C.G.A. § 19-6-15 and Uniform Superior Court Rule 24.2.
30.
DEVIATIONS TO CHILD SUPPORT WORKSHEET
If you are claiming any special expense, Adjustment and/or Deviation on your Child
Support Worksheet, including those listed on the Worksheet and Schedules B, D, and/or E, please
provide all documents which support the basis for each special expense, Adjustment and Deviation
for the last three (3) years, including but not limited to all bills, account statements, receipts,
invoices, credit card statements, cancelled checks, check register, printed online banking records.
31.
INCOME ON CHILD SUPPORT WORKSHEET
For each and every source of income listed on Schedule A – Gross Income of the
Child Support Worksheet, please provide documentation of your receipt thereof for the past two
(2) years.
34.
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PHONE RECORDS
Any and all personal telephone bills, including portable, cellular and car telephones, which show
the time, date and telephone numbers related to each call, whether long distance or local, for the
period from January 1, 2013, to the date of trial.
35.
CALENDARS
Any and all diaries, journals, logs, schedules, itineraries, day records, calendar
records or memoranda of any kind recording your daily activities from January 1, 2013, to the time
of trial in this action.
36.
HEALTH
Any reports, letters, test results, prescriptions, diagnoses, invoices or written information
of any kind which you have received from any doctor relating to the condition of your mental or
physical health or to your capacity to work or to contract work.

Sample 4
1.
(a)

Complete and true copies of any and all income tax returns filed by you,

individually and/or jointly with any other person or persons, with the federal and state
governments from January 1, 2015, to the date of hearing or trial of the above-styled
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case. If the filing date of any return has been extended or you are otherwise late in your
required filing, identify the return and produce a copy of the extension and your payment
of estimated taxes. This request includes not only the returns but any worksheets, W-2
forms, 1099 forms, K-1s from partnerships, Sub-S corporations, LLCs, REITs, and any
other trusts and other documents prepared by your CPA or given to you by your employer
or any other person, partnership, corporation or other entity relating to your income from
any source.
(b)

All declarations of estimated tax filed by you with the federal and state taxing

authorities for the present calendar year and for any prior years for which you have not
yet filed your returns with the IRS.
2.
Please provide all statements of earnings, W-2 forms, 1099 forms, K-1 forms, tax
returns and all other documents showing any income, compensation or other payment you
have received from any source at any time since January 1, 2015, including, without
limitation, vouchers, expense reports, severance compensation, dividends, bonuses,
advances, sick pay, paid time off pay, travel reimbursement, entertainment reimbursement,
meal

reimbursement,

cell

phone

reimbursement,

automobile

use,

automobile

reimbursement, social and business club dues, frequent flier program bonus points, hotel
benefits, and the like, together with any and all documents, writings, memorandums or other
material which in any way reflect any fringe benefits received by you by virtue of your
employment.
3.
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Please provide all statements of earnings, W-2 forms, 1099 forms, K-1 forms, tax
returns and all other documents showing any income, compensation or other payment your
current spouse has received from any source at any time since the date of your marriage to
her, including, without limitation, vouchers, expense reports, severance compensation,
dividends, bonuses, advances, sick pay, paid time off pay, travel reimbursement,
entertainment reimbursement, meal reimbursement, cell phone reimbursement, automobile
use, automobile reimbursement, social and business club dues, frequent flier program
bonus points, hotel benefits, and the like, together with any and all documents, writings,
memorandums or other material which in any way reflect any fringe benefits received by
your current spouse by virtue of her employment.
4.
(a)

All “documents” reflecting records of bank checking accounts, savings

accounts, and credit union accounts, that either are maintained by or for you, or have
been maintained by or for you, individually and/or jointly with others, or maintained by you
as trustee or custodian for any other person or persons, including, but not limited to,
monthly bank statements, check registers, passbooks, and any other such records from
January 1, 2015, to the date of hearing or trial of the above-styled case.
(b)

If you have signature authority on any banking or other account, but the

account is maintained in the name of another person or entity, produce all of the abovelisted records for the account for the same period.
(c)

Note: To the extent any requested banking and financial account

information and records exist and are accessible online (or could be upon request), the

93

Fouth Annual Not Your Everyday Custody Case: Advanced Issues Facing Custody Litigators and Guardians ad Litem.
324 of 334

responding party is hereby requested to print them out and provide copies of the printouts
to the requesting party.
5.
Any and all “documents” reflecting monthly credit card and revolving charge card
statements and receipts showing all charges and payments made, and the balance due
on any credit cards or charge accounts of any kind (including, without limitation, accounts
at any private club, including health or athletic clubs, where you are a member, PayPal
accounts, American Express accounts, Visa accounts, MasterCard accounts, or any other
credit card or debit accounts), maintained by you or regularly used by you. This request
includes any accounts maintained in your name, the name of your spouse, the names of
you and your spouse together, the name of your employer or any other person or entity
who provides a credit card for your use, for the period from January 1, 2015, to the date
of hearing or trial in this action.
Note: To the extent any requested banking and financial account information and
records exist and are accessible online (or could be upon request), the responding party
is hereby requested to print them out and provide copies of the printouts to the requesting
party.
6.
Please provide any and all credit reports issued by an authorized credit reporting
agency. If you do not have one in your possession, please request one from all three
credit reporting agencies.
7.
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All life insurance policies and certificates on your life as well as all premium notices,
beneficiary designation forms and other records and documents received or compiled by
you in connection with any life insurance of which you are the owner and/or the insured
person from January 1, 2015, to the date of hearing or trial in this case. If you have
changed the beneficiary of any of your life insurance in the last two (2) years, produce all
forms reflecting these changes.
8.
Any and all homeowner's, automobile, medical, dental and disability insurance
policies insuring you individually or jointly with others, including all schedules attached
thereto as well as all premium notices received by you since January 1, 2015, to the
hearing or trial of this matter.
9.
Copies of any and all "documents" including, but not limited to, job applications,
resumes, records of job searches, correspondence, letters, photographs, tape
recordings, e-mails, text messages, social media postings, or videos, which contain or
reflect any communications between you and any recruiter, “headhunter,” employment
broker, or potential employer related in any manner to your search for employment from
January 1, 2015 through the time of hearing or trial.
10.
Copies of any and all "documents" which contain, reflect, or relate to any training
or education associated with your employment or potential employment that you have
received at any time from January 1, 2015, through the time of hearing or trial.
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11.
(a)

Please produce all warranty deeds, quitclaim deeds, and deeds to secure

debt which name you as grantee or grantor, individually and/or jointly with any other
person or persons, relating to real property in which you have any interest.
(b)

Please produce all closing statements, contracts of sale, or other

documents relating to your purchase or sale of any interest in real property which real
property is not still owned by you and which was sold by you since January 1, 2015.
(c)

Please produce any and all real estate leases or lease/purchase

agreements in which you are the lessor or lessee.
(d)

Please produce any real estate option agreements to which you are a party

or have been a party since January 1, 2015.
(e)

Please produce any and all security deeds, real estate mortgages or notes,

or promissory notes of any type secured by real estate to which you are a party or in
which you have any interest or obligation.
(f)

Please produce all canceled checks, contracts, letters and other

documentation evidencing your contributions (cash, exchange of property or otherwise)
to the acquisition of any interest in real property from January 1, 2015, to the present.
(g)

Please produce all records indicating the present outstanding balance

which you owe on any mortgage or promissory note which obligation is secured by real
property or which obligation was incurred in the acquisition of an interest in real property.
12.
All receipts, sales or purchase notices, or other “documents” reflecting your
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purchase or sale at any time since January 1, 2015, of any interest in any tangible
personal property of any nature, where the cost of such property exceeded $999.00. Such
tangible personal property includes, but is not limited to, any gold, silver, stereo and video
equipment, furniture, appliances, cameras, boats, television, jewels, furs, automobiles,
and wine.
13.
All “documents” reflecting or referencing any and all gifts worth greater than
$1000.00 received by you at any time from January 1, 2015 to the date of hearing or trial
in the above-styled case, from any person, including any non-relative, relative or entity.
14.
Any and all “documents” reflecting notes, installment obligations, lines of credit,
home equity loans, and other obligations of any nature whatsoever of which you are
currently an obligor, individually and/or jointly with any other person or persons. Please
include any notes, loan applications, notices, credit agreements, monthly statements or
check registers relating to any loan account, for the period from the date the obligation
was originated to the date of hearing or trial in this action.
15.
Please produce a copy of your Domestic Relations Financial Affidavit.
16.
Each and every “document” that supports each and every expense you list on your
Domestic Relations Financial Affidavit, including, but not limited to, receipts, canceled
checks, bank statements, credit card statements, cost estimates, utility statements
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mortgage payments, lease payments, invoices, athletic club membership statements or
contracts, pest control statements, etc.
17.
Please provide your Child Support Worksheet and all Schedules in accordance
with O.C.G.A. §19-6-15 and Uniform Superior Court Rule 24.2.
18.
If you are claiming any special expense, Adjustment and/or Deviation on your Child
Support Worksheet, including those listed on the Worksheet and Schedules B, D, and/or
E, please provide all “documents” which support the basis for each special expense,
Adjustment and Deviation since January 1, 2015, including but not limited to all bills,
account statements, receipts, invoices, credit card statements, canceled checks, check
register, and printed online banking records.
19.
Please provide any and all “documents” (including, but not limited to,
correspondences, letters, photographs, tape recordings, e-mails, text messages, social
media postings, or videos) which support any allegation or defense raised by you in this
lawsuit.
20.
Please produce copies of the personal information you have shared at any time
since January 1, 2015, on one or more of the internet social media and networking
websites and/or applications with which you maintain an account. Internet social media
websites include, but are not limited to, Facebook, LinkedIn, Twitter, Instagram,
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Foursquare, YouTube, Pinterest, Google+, Tumblr, Flicker, Skype, FaceTime, etc. [Note
that almost all such sites provide a means by which users can readily download or transfer
some or all of their history with the program.3
21.
Any report, evaluation, or summary prepared by any expert consulted by you with
regard to any of the matters at issue in this case.
22.
Any evidence of consultant fees you have paid to consultants from January 1, 2015,
to the date of hearing or trial of this action. The term "consultants" includes attorneys,
accountants, financial advisors, and insurance agents, etc.

Several examples of instructions for downloading an archive of data from a social media program can
be found at:

3

https://www.facebook.com/help/131112897028467
https://www.linkedin.com/help/linkedin/answer/50191/accessing-your-account-data?lang=en
https://support.skype.com/en/faq/FA392/how-do-i-manage-my-conversation-history-in-skype-for-windowsdesktop
https://support.google.com/accounts/answer/3024190?hl=en
http://[username].tumblr.com/archive
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Rule 5.2 Certificate of Service

IN THE SUPERIOR COURT OF ___________ COUNTY
STATE OF GEORGIA

_____________________________,

CIVIL ACTION FILE
No. _________________

Plaintiff,
vs.
_____________________________,
Defendant.

UNIFORM SUPERIOR COURT RULE 5.2 CERTIFICATE OF SERVICE
I HEREBY CERTIFY that pursuant to Uniform Superior Court Rule 5.2 the foregoing
Plaintiff's First Notice to Produce and Requests for Production of Documents to Defendant was
served upon the following by email transmission and by duly mailing same, postage prepared, to:

This September 26, 2018.
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Order Regarding Deposition Conduct

ORDER PROVIDING GUIDANCE REGARDING DEPOSITIONS

In hopes of minimizing disputes during and after this deposition the Court
reminds both counsel of the applicable rules regarding the manner in which depositions
are conducted. Examination and cross-examination of witnesses at depositions is to
“proceed as permitted at the trial under the rules of evidence.” O.C.G.A. §9-1130(c)(1). Objections to any “[e]rrors and irregularities occurring [during the deposition
regarding] the form of the questions or answers … and errors of any kind which might
be obviated, removed, or cured if promptly presented” should be made during the
deposition or they will be waived. O.C.G.A. §9-11-32(d)(3)(B); Davis v. Glaze, 182 Ga.
App. 18, 20 (1987). On the other hand, “[o]bjections … to the competency, relevancy,
or materiality of testimony are not waived by failure to make them before or during the
taking of the deposition, unless the ground of the objection is one which might have
been obviated or removed if presented at that time.” O.C.G.A. §9-11-32(d)(3)(A). Even
though an objection is made during the deposition, “[e]vidence objected to shall be
taken subject to the objections.” O.C.G.A. §9-11-30(c)(2). “It is not ground for
objection that the information sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of admissible evidence[.]”
O.C.G.A. § 9-11-26(b)(1); Travis Meat & Seafood Co. v. Ashworth, 127 Ga. App. 284,
286-87 (1972).
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Looking at these rules in toto, the Court finds that a defending counsel can instruct
a deponent not to answer a question when that counsel believes the information sought
to be protected by a privilege. A deponent’s counsel should not instruct a deponent not
to answer simply because counsel believes the information sought would be inadmissible
at trial or because the form of the question is flawed. Otherwise, the deponent’s counsel
should only attempt to block the deponent from responding when the inquiry appears
calculated to unreasonably annoy, oppress, or embarrass the deponent, e.g., when an
inquiry calls for extremely sensitive or personal information that appears to be of
absolutely no relevance to the matters at issue in the case. See Ga. Civil Discovery §917; see generally Collins v. International Dairy Queen, Inc., 1998 WL 293314 (M.D. Ga.
1998) (Decided under federal law; held that, “Counsel should not direct or request that a
witness not answer a question, unless that counsel has objected to the question on the
basis of a reasonable and good faith belief that the answer or information solicited is
protected by privilege, or by a limitation on evidence or discovery imposed by the Court,
or by a reasonable and good faith belief that the subject matter of the answer is
appropriate for a motion for a protective order”).
In light of the direction in O.C.G.A. §9-11-30(c)(1) that the examination should
“proceed as permitted at the trial”, the deponent’s counsel should also refrain from making
speaking objections, particularly those that may tend to influence the witness’s answer.
See generally State Farm Mut. Auto. Ins. Co. v. Dowdy ex rel. Dowdy, 445 F. Supp. 2d
1289 (N.D. Okla. 2006) (Decided under federal law); In re Anonymous Member of South
Carolina Bar, 346 S.C. 177 (2001) (Decided under South Carolina law). If the witness is
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genuinely confused about a question or forgetful about a pertinent fact their counsel can
address those issues in a direct examination at the conclusion of the cross-examination.
The proper manner in which to assert an objection to the form of the question is
to simply say, “Object as to form.” Although many counsel also add the type of
explanatory statements used by the deponent’s counsel here (e.g., “vague as to time
and place”) if the counsel taking the deposition objects to such expanded objections
they should cease.4 Objections such as some of those used here can be interpreted by
the deponent as hints to use in framing or limiting their answer. A deponent has the
right to consult with his counsel outside of the presence of others if he has a genuine
concern that a particular question may touch upon a legal privilege; this consultation is
to be limited to a determination regarding whether a privilege should be asserted. As a
general rule, the only time that a defending counsel should instruct a deponent not to
answer a question is when that counsel believes the information sought to be protected
by a privilege. An objection of “asked and answered” is only appropriate in a deposition
when an answered question has been repeated so much that the defending counsel
believes it has become harassing. Any argument regarding either objections raised as
to the form of a question or as to a claimed privilege should be reserved until such time
as the matter is presented to the Court (e.g., in a motion to require further responses or
in a motion in limine seeking to exclude the deposition testimony).
SO ORDERED

Some counsel prefer to have defending counsel specify the nature of their objection as to form, so that
they can attempt to cure the form of the question during the deposition.

4
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

www.gabar.org/ICLE

