
VA 
ACCREDITATION

PROGRAM MATERIALS
October 11, 2018

V
A

 A
C

C
R

E
D

IT
A

T
IO

N
2

0
1

8

Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION



VA ACCREDITATION
1 of 182

October 11, 2018 ICLE: State Bar Series

VA ACCREDITATION 

7 CLE Hours Including
0.5 Ethics  | 1 Professionalism Hour |  4 Trial Practice Hours

Sponsored By:  Institute of Continuing Legal Education



VA ACCREDITATION
2 of 182

Printed By:

Copyright © 2018 by the Institute of Continuing Legal Education of the State Bar of Georgia. 
All rights reserved. Printed in the United States of America. No part of this publication may  be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

PRESIDING: Drew N. Early, Program Co-Chair; The Law Firm of Drew Early, Atlanta, Georgia
  Patricia D. Shewmaker, Program Co-Chair; Vice Chairperson of the Military Legal    
  Assistance Program; Shewmaker & Shewmaker, LLC, Atlanta

 7:30 REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A removable jacket or sweater is    
  recommended.)

 8:00 WELCOME AND PROGRAM OVERVIEW
  Patricia A. Elrod-Hill, Chair of the Military/Veterans Law Section; The Elrod-Hill Law   
  Firm, LLC, Norcross

 8:15 CLAIMS PROCEDURES AND BASIC ELIGIBILITY
  Keely M. Youngblood, Emory Law Volunteer Clinic For Veterans, Atlanta

 9:00 REPRESENTATION BEFORE THE VA AND THE NEW APPEALS PROCESS (RAMP)
  Doug Sullivan, McElreath & Stevens, LLC, Atlanta

 9:45 DISABILITY COMPENSATION AND UPDATES IN THE LAW
  Drew N. Early

 10:30 BREAK

 10:45 KEYNOTE SPEAKER
  James Byrne, Acting Deputy Secretary of Veterans Affairs, Washington, D.C.

 11:45 UPDATES FROM THE GEORGIA DEPT. OF VETERAN SERVICES
  Robert E. Norman, Georgia Department of Veterans’ Services, Atlanta

 12:15 BREAK: OBTAIN LUNCH (INCLUDED IN REGISTRATION FEE) AND RETURN TO   
  PROGRAM ROOM.

 12:25 ACTIVITIES UPDATES TO MILTARY AND VETERANS LAW SECTION
  Patricia Elrod-Hill

  THE MILTILARY LEGAL ASSISTANCE PROGRAM (MLAP) OF THE STATE BAR OF   
  GEORGIA
  M. Christopher Pitts, Director, Military Legal Assistance Program, State Bar of Georgia,   
  Atlanta
  M. Jerome Elmore, Chairperson of the Military Legal Assistance Program; Bondurant   
  Mixson & Elmore LLP, Atlanta

 12:45 UPDATES FROM THE VETERANS ADMINISTRATION
  Sophia E. Haynes, District Counsel, U.S. Department of Veterans Affairs, Atlanta

 1:15 VA PENSION AND DIC
  Patricia Elrod-Hill

 1:45 VA APPEALS PROCESS – MOCK SCENARIO AND WALK THROUGH
  Drew N. Early
  Victoria H. Watkins, Attorney at Law, Marietta

 2:45 BREAK
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 3:00 DRB/BCMR PROCESS
  Steven P. Shewmaker, Shewmaker & Shewmaker, LLC, Atlanta

 3:45 ETHICS & PROFESSIONAL RESPONSIBILITY
  George Bradford, Staff Attorney, Deputy Agency Ethics Official VA Ethics Specialty  
  Team, Atlanta

 4:30 CLOSING REMARKS/ADJOURN



VA ACCREDITATION
9 of 182

TABLE OF CONTENTS

Foreword ................................................................................................................................................... 5

Agenda ....................................................................................................................................................... 7

VA ACCREDITATION...................................................................................................................11- 182

Appendix: 
ICLE Board ................................................................................................................................................. 1
Georgia Mandatory CLE Fact Sheet  ................................................................................................ 2         

Page



VA ACCREDITATION
10 of 182



8:00 WELCOME AND PROGRAM OVERVIEW
  Patricia A. Elrod-Hill, Chair of the Military/   
  Veterans Law Section; The Elrod-Hill Law    
  Firm, LLC, Norcross
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8:15 CLAIMS PROCEDURES AND BASIC ELIGIBILITY
  Keely M. Youngblood, Emory Law Volunteer   
  Clinic For Veterans, Atlanta
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Basic Eligibility and Claims 
Procedures
PRESENTER: KEELY YOUNGBLOOD

EMORY LAW VOLUNTEER CLINIC FOR VETERANS

Who and How

u A person who served in the active military, naval, or air service and who 
was discharged or released under conditions other than dishonorable.

u Accreditation before the Department of Veterans Affairs

u 21a

u 21-22a per veteran 

u Annual CLE requirements for maintenance 

10/4/18

2

What are the main types of VA 
Benefits 

u VA Pension Benefits 

u VA Compensation Benefits

u VA Vocational Benefits

u Section 1151 Benefits

Most Common VA Benefits: Compensation and Pension

VA Pension Eligibility

Requirements
u 90 days of Active Service with at least one day served during a war time 

period (sometimes 24 months if service was after 1980) AND
u Below a certain income AND

uAge 65+ OR
uPermanently disabled OR
uReceiving full time nursing care OR
uReceiving SSDI
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3

Most Common Compensation Claims

u Service Connection and Increases for Direct and Indirect Disabilities
u Current disability

u Injury or in-service event

u Medical nexus between the two

u Total Disability Based on Individual Unemployability
u Reopening a claim based on New and Material Evidence
u Reopening a claim based on Clear and Unmistakable Error (CUE)
u Special Monthly Compensation

u Dependency and Indemnity Compensation (DIC)
u Spouses
u Minors

Order of Procedure 

u Regional Office

u Board of Veterans Appeals
u U.S. Court of Appeals for Veterans Claims

u U.S. Court of Appeals for the Federal Circuit

u Supreme Court of the United States

10/4/18

4

Procedures for Gathering Evidence

u Claims File

u Official Military Personnel File
u Medical Records

u Buddy Statements

u Affidavits 

u Compensation and Pension Exam (C&P Exam)

u Changes coming in 2018 regarding record closures 

Life of a Claim

u Intent to File
u Anything other than the form

u Veteran has one year to submit claim

u Initial Claim – VA Standard Form 526EZ
1. VA gathers evidence 

2. Veteran submits other relevant evidence including private medical records

3. VA schedules a Compensation and Pension Medical Exam

4. Decision Issued

Subsequent Claims Secondary to Initial Claim - 21-526b
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Duty to Assist

u VA will send the Veteran a Notice under 38 USC 5103A

u VA will

u Provide notice of receipt

u Advise Veteran on what steps VA has taken

u Advise Veteran on what steps VA will take

u Advise Veteran on what evidence is necessary for a successful claim

Rating Decision

u Will include disabilities both granted and denied

u Granted Disabilities:
u Name of condition

u What rating has been assigned in percentage

u Effective date of the condition

u Typically lengthy with pages of boilerplate

10/4/18

6

Initial Denial & Notice of Disagreement

u VA Standard Form 21-0958 ONE YEAR DEADLINE

Statement of the Case

DRO will find in favor of the veteran or issue SOC explaining why not

u Statutes and reasoning are provided

u Veteran has 60-day deadline to appeal to the Board of Veterans Appeals 
u Hard deadline

u Brief strongly recommended

u File “Certified” – 90 days from date of letter or until BVA issues decision, 
whichever comes first, to submit new evidence
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7

Board of Veterans Appeals

u Average wait time exceeds 4 years

u Can elect hearing
u Can appear in DC or via Videoconference

u BVA can issue decision or remand for more evidence

u After decision, Regional Office must issue rating decision

u Remand: 
u Regional Office Grants à new Rating Decision

u Can file NOD if veteran disagrees with effective date

u Regional Office Denies or does not issue full grant à issues 
Supplemental Statement of the Case

Court of Appeals for Veterans Claims

u Appeal to CAVC within 120 days

u CAVC can remand back to BVA

u Remand will re-open door for submission of new evidence

U.S. Court of Appeals for the Federal Circuit – refer to federal rules

10/4/18

8

Total Disability Individual 
Unemployability

u VA Standard Form 21-8940

u One service connected disability rated at least 60 percent

OR

u Two or more service connected disabilities with a combined rating of 70 
percent or more, with at least one disability rated 40 percent

AND
u Unable to maintain substantially gainful employment because of your 

service connected disabilities

Re-Opening Based on CUE

VA Standard Form 526b

Board limited to laws and regulations in effect at time of Rating Decision

“the type of error which, had it not been made, would have manifestly changed the 
outcome at the time it was made; it is error which is undebatable, so that it can be said that 
reasonable minds can only conclude that the original decision was fatally flawed at the time 
it was made”
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9

Death and Indemnity Compensation

u VA Standard Form 21-534

u Tax free monetary benefit granted to eligible survivors of military service members who 
died in the line of duty OR whose deaths resulted from a service-related injury or disease

u Cause of death can sometimes have contributing factors 

u Child survivors are eligible if they are not already receiving under spouse

Questions?



9:00 REPRESENTATION BEFORE THE VA AND THE   
  NEW APPEALS PROCESS (RAMP)
  Doug Sullivan, McElreath & Stevens, LLC, Atlanta
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Representation before the VA and Rapid Appeal Modernization Program 
 

The representation of a veteran (or other qualified individual) before the Department of 
Veterans Affairs (VA) starts with a true desire to assist the veteran and therefore requires a clear 
understanding of her goal.  While the focus of the enclosed materials will provide an adequate 
understanding of the steps necessary to represent an individual before the VA, the purpose of this 
presentation is to enlighten you as to one attorney’s realistic perspective in dealing with the VA 
on a regular basis.  Therefore, the tone of this paper will be informal.  Further, please note that 
this section will discuss representation at the initial stages of a claim for benefits and not discuss 
representation before the Court of Appeals for Veterans Claims (CAVC). 
 

Lastly, I implore you to do your research.  This paper/presentation is intended to cover 
these topics in a little more than one hour and is nowhere near a complete discussion on any 
issue.  Valuable tools include veteran’s advocate groups like the Military Legal Assistance 
Program sponsored by the Georgia State Bar or the National Organization of Veterans 
Advocates, or Veteran’s Benefits Manual composed by the National Veterans Legal Services 
Program. 
 
Acronyms commonly used at the Regional Office level: 
AFC- Attorney Fee Coordinator 
AOJ- Agency of Original Jurisdiction 
AMC- Appeals Management Center 
BVA- Board of Veterans’ Appeals 
CAVC- Court of Appeals for Veterans Claims 
CUE- Claim of Clear and Unmistakable Error 
DRO- Decision Review Officer 
FOIA- Freedom of Information Act 
IR- Claim for Increased Rating 
IU (TDIU)- Total Disability based on Individual Unemployability 
NOD- Notice of Disagreement 
OGC- Office of General Counsel 
RO- Regional Office 
SMR- Service Medical Record 
STR- Service Treatment Record 
SOC- Statement of the Case 
SSOC- Supplemental Statement of the Case 
VA- Department of Veterans Affairs 
VAMC- refers to VA medical centers 
VARO- refers to VA Regional Office 
VLJ- Veterans Law Judge 
VSR- Veteran Service Representative 
22a- Appointment of Representative 
 
*- The VA loves to refer to forms by its number rather than the title of the form and often the 
individual referring to the number does not know the title of the form (i.e. “4138”- Statement in 
Support of Claim; or “Form 9”- Substantive Appeal). 

 
 

Representation before the VA 
 
I.  Accreditation 
 

According to 38 USC 5901 “no individual may act as an agent or attorney in the 
preparation, presentation, or prosecution of any claim under laws administered by the Secretary 
unless such individual has been recognized for such purposes by the Secretary.”  See also 38 
C.F.R. § 14.629-14.669.  
 

Therefore, if you want to provide any type of representation before the VA you must first 
become accredited.  To become accredited file VA form 21a, or VA Form 22 for accreditation as 
a representative with a service organization, with the Office of General Counsel [address is at the 
top of the form].  See http://www.va.gov/ogc/accreditation.asp.  I recommend reading through 
their “frequently asked question” section, which includes detailed answers to specific questions 
regarding accreditation and fee regulations.   
 
An attorney must certify (via letters of good standing) that she is in good standing with every bar 
at which membership is maintained.  While I do not believe it is necessary to submit good 
standing letters along with your application, I recommend that you go ahead and request them in 
the event the VA wants proof of your good standing.   
 
A non-attorney seeking accreditation as an agent must establish her good character and 
reputation and achieve a 75% or better score on a written examination administered by the VA 
Regional Counsel of jurisdiction. 
 
According to the OGC’s website the applications for accreditation are processed in 60-90 days. 
 
II.  Maintaining Accreditation 
 
 Following initial accreditation by the VA the Regulations require certain actions be taken 
in order to maintain your accreditation.  See 38 C.F.R. § 14.629-14.669. 
 
- Complete 3 hours of “qualifying” CLE within one year of accreditation.  Note the VA 
will not recognize CLE hours completed prior to accreditation (you have to file the form and 
become accredited first).  Further note, the VA recognizes CLE hours so long as they are 
approved by any State bar association. 
 
- Complete an additional 3 hours of CLE not later than 3 years from the date of your initial 
accreditation and every 2 years thereafter. 
 
- Annually provide information to the VA regarding the attorney/agent’s standing in any 
court, bar, or Federal/State agency to which she is admitted to appear.  Also, VA must be 
informed within 30 days of any suspension or disbarment, as it is grounds for cancellation of VA 
accreditation. 
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Representation before the VA and Rapid Appeal Modernization Program 
 

The representation of a veteran (or other qualified individual) before the Department of 
Veterans Affairs (VA) starts with a true desire to assist the veteran and therefore requires a clear 
understanding of her goal.  While the focus of the enclosed materials will provide an adequate 
understanding of the steps necessary to represent an individual before the VA, the purpose of this 
presentation is to enlighten you as to one attorney’s realistic perspective in dealing with the VA 
on a regular basis.  Therefore, the tone of this paper will be informal.  Further, please note that 
this section will discuss representation at the initial stages of a claim for benefits and not discuss 
representation before the Court of Appeals for Veterans Claims (CAVC). 
 

Lastly, I implore you to do your research.  This paper/presentation is intended to cover 
these topics in a little more than one hour and is nowhere near a complete discussion on any 
issue.  Valuable tools include veteran’s advocate groups like the Military Legal Assistance 
Program sponsored by the Georgia State Bar or the National Organization of Veterans 
Advocates, or Veteran’s Benefits Manual composed by the National Veterans Legal Services 
Program. 
 
Acronyms commonly used at the Regional Office level: 
AFC- Attorney Fee Coordinator 
AOJ- Agency of Original Jurisdiction 
AMC- Appeals Management Center 
BVA- Board of Veterans’ Appeals 
CAVC- Court of Appeals for Veterans Claims 
CUE- Claim of Clear and Unmistakable Error 
DRO- Decision Review Officer 
FOIA- Freedom of Information Act 
IR- Claim for Increased Rating 
IU (TDIU)- Total Disability based on Individual Unemployability 
NOD- Notice of Disagreement 
OGC- Office of General Counsel 
RO- Regional Office 
SMR- Service Medical Record 
STR- Service Treatment Record 
SOC- Statement of the Case 
SSOC- Supplemental Statement of the Case 
VA- Department of Veterans Affairs 
VAMC- refers to VA medical centers 
VARO- refers to VA Regional Office 
VLJ- Veterans Law Judge 
VSR- Veteran Service Representative 
22a- Appointment of Representative 
 
*- The VA loves to refer to forms by its number rather than the title of the form and often the 
individual referring to the number does not know the title of the form (i.e. “4138”- Statement in 
Support of Claim; or “Form 9”- Substantive Appeal). 

 
 

Representation before the VA 
 
I.  Accreditation 
 

According to 38 USC 5901 “no individual may act as an agent or attorney in the 
preparation, presentation, or prosecution of any claim under laws administered by the Secretary 
unless such individual has been recognized for such purposes by the Secretary.”  See also 38 
C.F.R. § 14.629-14.669.  
 

Therefore, if you want to provide any type of representation before the VA you must first 
become accredited.  To become accredited file VA form 21a, or VA Form 22 for accreditation as 
a representative with a service organization, with the Office of General Counsel [address is at the 
top of the form].  See http://www.va.gov/ogc/accreditation.asp.  I recommend reading through 
their “frequently asked question” section, which includes detailed answers to specific questions 
regarding accreditation and fee regulations.   
 
An attorney must certify (via letters of good standing) that she is in good standing with every bar 
at which membership is maintained.  While I do not believe it is necessary to submit good 
standing letters along with your application, I recommend that you go ahead and request them in 
the event the VA wants proof of your good standing.   
 
A non-attorney seeking accreditation as an agent must establish her good character and 
reputation and achieve a 75% or better score on a written examination administered by the VA 
Regional Counsel of jurisdiction. 
 
According to the OGC’s website the applications for accreditation are processed in 60-90 days. 
 
II.  Maintaining Accreditation 
 
 Following initial accreditation by the VA the Regulations require certain actions be taken 
in order to maintain your accreditation.  See 38 C.F.R. § 14.629-14.669. 
 
- Complete 3 hours of “qualifying” CLE within one year of accreditation.  Note the VA 
will not recognize CLE hours completed prior to accreditation (you have to file the form and 
become accredited first).  Further note, the VA recognizes CLE hours so long as they are 
approved by any State bar association. 
 
- Complete an additional 3 hours of CLE not later than 3 years from the date of your initial 
accreditation and every 2 years thereafter. 
 
- Annually provide information to the VA regarding the attorney/agent’s standing in any 
court, bar, or Federal/State agency to which she is admitted to appear.  Also, VA must be 
informed within 30 days of any suspension or disbarment, as it is grounds for cancellation of VA 
accreditation. 
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III.  Power of Attorney 
 
 In order to represent an individual before the VA you must file a Power of Attorney 
(POA).  The Regulations require that a POA be filed using the appropriate form [VA Form 21-
22a for attorney/agent- Attachment 2, or VA Form 21-22 to appoint service organization as 
representative]. 
 
 Unlike many VA forms that do not necessarily have to be used, the POA form is 
extremely important.  Without the proper filing of a POA the VA will not recognize you as the 
veteran’s representative and therefore will not accept anything you file on behalf of the veteran- 
including appeals! 
 
 Further, the VA will only recognize one POA at a time.  Issue: where a veteran retains 
your services and you file a 22a; the veteran then goes and signs another POA with someone else 
without telling you, the VA will not recognize your POA and will not give you any information 
and/or accept any filing.  [Personal experience]. 
 
 Representation can be limited to a specific issue(s) and/or claim(s).  Limiting the scope of 
your representation to a specific issue can be extremely useful where the POA will otherwise 
revoke all other POAs.  
 
Example: where veteran has claims for education benefits or is attempting to upgrade a 
discharge, language such as “Representation is limited to veteran’s claims for compensation 
and/or pension benefits” allows the veteran to use other services to assist in pursuing a different 
type of claim. 
 
  
IV.  Agent and Attorney Fees 
 
 Historically, the ability of an attorney (or agent) to obtain a fee for representation of a 
veteran before the VA has been extremely complex and difficult.  The fee limit was set at $10 
following the Civil War and was not adjusted or otherwise changed until the Veterans Judicial 
Review Act in 1988.  The limitation was further relaxed in 2006 through Public Law 109-461, 
which, in general, triggers the ability to charge a fee so long as a Notice of Disagreement (NOD) 
was filed on or after June 20, 2007.  While these changes have gone a long way in allowing a 
veteran to obtain a representative to assist in the claims process, it is this writer’s opinion that 
there are still significant limitations which discourage representatives and thereby effectively 
prohibit a veteran’s ability to obtain representation early in the claims process.   
 
A.  Old Law 
 
Under the Veterans Judicial Review Act of 1988 [referred to as the “Old Law”] an attorney or 
agent may charge a fee only where 1) the Board of Veterans’ Appeals (BVA) has made a final 
decision with respect to the issue or issues involved in the appeal; and 2) where the claimant 
retains the attorney or agent within one year following the date of the BVA’s decision.  See 38 
C.F.R. §14.636. 

 
The term “final decision” can be confusing and has resulted in litigation.  The issue is whether a 
remand by the BVA constitutes a final decision.  The answer is yes and no.  The Federal Court 
held in Stanley v. Principi, 283 F.3d at 1358, that a “final decision: by the BVA includes a 
remand to the Regional Office (RO) that was issued because a finding that new and material 
evidence existed.  In contrast, where a BVA remand is ordered to get the RO to simply further 
develop the file then a “final decision” has not been issued. 
 
 Note that the second requirement is satisfied for all subsequent attorneys/agents so long 
as the first attorney was retained within one year following the BVA decision, as they step into 
the shoes of the first attorney. 
 
Example of ability to charge attorney fee under the Old Law:   
 
-Veteran files a claim in 2003 that gets denied and is subsequently appealed to the BVA in 2005.  
The BVA denies the claim, the veteran hires an attorney within a year of the BVA denial, and the 
case is appealed to CAVC in 2006.  CAVC agrees with veteran’s attorney and remands the case.  
The first attorney issues her withdrawal from the claim in 2007 and the veteran hires attorney #2 
shortly thereafter in 2008.  The case ends up back before the BVA and is finally approved in 
2009.  Attorney #2 is therefore eligible to receive an attorney fee under the Old Law as she 
stepped into the shoes of the first attorney who was hired within one year of the original BVA 
denial. 
 
Example of not being eligible for attorney fee under the Old Law: 
 
-Veteran files a claim in 1998 that gets denied by the RO and eventually remanded by the BVA 
in 2003 for “further development”.  The claim then goes back to the BVA, who again remands 
the claim for “further development” in 2006.  Obviously upset and frustrated the veteran hires 
attorney in 2008 while continuing to wait on his claim that has been pending with the VA for 10 
years.  Attorney gathers and submits evidence and makes key persuasive arguments to the BVA 
who grants the claim.  Attorney, however, is not entitled to a fee because the BVA’s decision 
was not “final” and the claim had simply been remanded to obtain further development.  [VA’s 
apparent rationale is that the veteran did not need the services of a representative as they granted 
benefits…10 years later after key arguments were made that the veteran would not have 
otherwise made by himself.] 
 
 
B.  New Law 
 
As expanded in 2006 through Public Law 109-461, the New Law allows an attorney or agent to 
charge a fee early in the claims process.  Specifically, a fee may be charged for a claim where a 
NOD has been filed on or after June 20, 2007.  This applies to original claims, claims to reopen 
and claims for an increased rating (IR).  Further, a fee may also be charged for a claim of clear 
and unmistakable error (CUE) under 38 USC §5109A and §7111. 
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III.  Power of Attorney 
 
 In order to represent an individual before the VA you must file a Power of Attorney 
(POA).  The Regulations require that a POA be filed using the appropriate form [VA Form 21-
22a for attorney/agent- Attachment 2, or VA Form 21-22 to appoint service organization as 
representative]. 
 
 Unlike many VA forms that do not necessarily have to be used, the POA form is 
extremely important.  Without the proper filing of a POA the VA will not recognize you as the 
veteran’s representative and therefore will not accept anything you file on behalf of the veteran- 
including appeals! 
 
 Further, the VA will only recognize one POA at a time.  Issue: where a veteran retains 
your services and you file a 22a; the veteran then goes and signs another POA with someone else 
without telling you, the VA will not recognize your POA and will not give you any information 
and/or accept any filing.  [Personal experience]. 
 
 Representation can be limited to a specific issue(s) and/or claim(s).  Limiting the scope of 
your representation to a specific issue can be extremely useful where the POA will otherwise 
revoke all other POAs.  
 
Example: where veteran has claims for education benefits or is attempting to upgrade a 
discharge, language such as “Representation is limited to veteran’s claims for compensation 
and/or pension benefits” allows the veteran to use other services to assist in pursuing a different 
type of claim. 
 
  
IV.  Agent and Attorney Fees 
 
 Historically, the ability of an attorney (or agent) to obtain a fee for representation of a 
veteran before the VA has been extremely complex and difficult.  The fee limit was set at $10 
following the Civil War and was not adjusted or otherwise changed until the Veterans Judicial 
Review Act in 1988.  The limitation was further relaxed in 2006 through Public Law 109-461, 
which, in general, triggers the ability to charge a fee so long as a Notice of Disagreement (NOD) 
was filed on or after June 20, 2007.  While these changes have gone a long way in allowing a 
veteran to obtain a representative to assist in the claims process, it is this writer’s opinion that 
there are still significant limitations which discourage representatives and thereby effectively 
prohibit a veteran’s ability to obtain representation early in the claims process.   
 
A.  Old Law 
 
Under the Veterans Judicial Review Act of 1988 [referred to as the “Old Law”] an attorney or 
agent may charge a fee only where 1) the Board of Veterans’ Appeals (BVA) has made a final 
decision with respect to the issue or issues involved in the appeal; and 2) where the claimant 
retains the attorney or agent within one year following the date of the BVA’s decision.  See 38 
C.F.R. §14.636. 

 
The term “final decision” can be confusing and has resulted in litigation.  The issue is whether a 
remand by the BVA constitutes a final decision.  The answer is yes and no.  The Federal Court 
held in Stanley v. Principi, 283 F.3d at 1358, that a “final decision: by the BVA includes a 
remand to the Regional Office (RO) that was issued because a finding that new and material 
evidence existed.  In contrast, where a BVA remand is ordered to get the RO to simply further 
develop the file then a “final decision” has not been issued. 
 
 Note that the second requirement is satisfied for all subsequent attorneys/agents so long 
as the first attorney was retained within one year following the BVA decision, as they step into 
the shoes of the first attorney. 
 
Example of ability to charge attorney fee under the Old Law:   
 
-Veteran files a claim in 2003 that gets denied and is subsequently appealed to the BVA in 2005.  
The BVA denies the claim, the veteran hires an attorney within a year of the BVA denial, and the 
case is appealed to CAVC in 2006.  CAVC agrees with veteran’s attorney and remands the case.  
The first attorney issues her withdrawal from the claim in 2007 and the veteran hires attorney #2 
shortly thereafter in 2008.  The case ends up back before the BVA and is finally approved in 
2009.  Attorney #2 is therefore eligible to receive an attorney fee under the Old Law as she 
stepped into the shoes of the first attorney who was hired within one year of the original BVA 
denial. 
 
Example of not being eligible for attorney fee under the Old Law: 
 
-Veteran files a claim in 1998 that gets denied by the RO and eventually remanded by the BVA 
in 2003 for “further development”.  The claim then goes back to the BVA, who again remands 
the claim for “further development” in 2006.  Obviously upset and frustrated the veteran hires 
attorney in 2008 while continuing to wait on his claim that has been pending with the VA for 10 
years.  Attorney gathers and submits evidence and makes key persuasive arguments to the BVA 
who grants the claim.  Attorney, however, is not entitled to a fee because the BVA’s decision 
was not “final” and the claim had simply been remanded to obtain further development.  [VA’s 
apparent rationale is that the veteran did not need the services of a representative as they granted 
benefits…10 years later after key arguments were made that the veteran would not have 
otherwise made by himself.] 
 
 
B.  New Law 
 
As expanded in 2006 through Public Law 109-461, the New Law allows an attorney or agent to 
charge a fee early in the claims process.  Specifically, a fee may be charged for a claim where a 
NOD has been filed on or after June 20, 2007.  This applies to original claims, claims to reopen 
and claims for an increased rating (IR).  Further, a fee may also be charged for a claim of clear 
and unmistakable error (CUE) under 38 USC §5109A and §7111. 
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Note that NODs are issue specific.  This means that if a veteran files claims for impairments A, 
B and C; the RO denies claims A and B but defers their decision on impairment C; you file a 
NOD; RO then pays claims A, B and C; you would not be entitled to a fee for impairment C. 
 
Fees are issued by the “Attorney Fee Coordinator” located at each RO.  Note that this law is still 
relatively new and the Fee Coordinators are fallible, therefore a careful eye is needed should 
your right to a fee be denied.  Also, should your fee be denied you must file a NOD within 30 
days of that denial. 
 
Note if you desire direct deposit of the fee you must complete and file form SF 3881 with the 
appropriate Attorney Fee Coordinator.  See Attachment 3. 
 
Example of ability to charge a fee under the New Law: 
 
-Veteran files a claim for increased rating (IR) and for unemployability (IU) in 2007.  The RO 
grants the IR claim but denies IU.  The veteran files a NOD regarding the IU on June 20, 2007.  
The RO reviews their denial via a Decision Review Officer, who grants IU.  Attorney is entitled 
to a fee on the IU (however, not the IR claim). 
 
Example of fighting the RO on ability to charge a fee: 
 
-Veteran files a claim 11/2006.  RO denies the claim in a decision dated 2/2008.  Through a non-
profit entity the veteran files a document citing clear and unmistakable error (CUE) on 3/2008.  
Note the document was not a NOD.  Eight months later after hearing nothing from the RO the 
veteran hires an attorney.  The attorney immediately files a NOD in 12/2008.  The RO then 
grants the claim 3/2009.  The RO denies the attorney fee stating that the claim was paid based on 
the CUE filing, not the NOD…does it matter?  NO! So long as the NOD is filed the right to 
collect an attorney fee is triggered. 
 
C.  Exception to Fee Limitation 
 
 There is no limitation on fees where payment is made by a “disinterested party”.  This 
includes payment for services for representation that occurs on a claim before a NOD has been 
filed.  HOWEVER, the VA takes a very narrow view of who is “disinterested”.  Specifically, any 
person living with the claimant, or the claimant’s spouse, children, and parents are automatically 
presumed not to be disinterested. 
 
 
V.  Fee Agreement 
 
 The VA does not have a specific form that is required, however, the Regulations provide 
guidelines in order to obtain direct payment of an attorney/agent fee.  A fee agreement must: 
-be in writing 
-be signed by the claimant and agent/attorney 
-state the amount to be paid 
-state specific terms under which payment will be rendered; and 

-state whether VA is to pay agent/attorney directly out of past-due benefits. 
 
 In order to obtain direct payment of fees from the VA the fee agreement must state that 
the VA is to pay fees directly out of past-due benefits and cannot charge a fee greater than 20%. 
 
 A fee greater than 20% may be charged, provided it is considered “reasonable” by the 
VA, but it will not be withheld by the VA.  The factors used by the VA in considering the 
reasonableness of a fee are codified at 38 C.F.R. §14.636(e).  A fee that does not exceed 20% of 
past-due benefits is presumed reasonable, however, that presumption can be rebutted by a 
preponderance of the evidence relating to the reasonableness factors. 
 
 Further, the fee agreement must be filed within 30 days of the claimant’s signature with 
the appropriate RO (and BVA if case is pending with BVA) and only sent to the OGC if it is 
anything other than a contingency fee limited to 20%.  You can file the fee agreement with OGC 
by mailing it to:  Office of General Counsel (022D), 810 Vermont Ave., NW, Washington, DC 
20420, or you can scan it onto your computer and email to feeagreements.ogc@va.gov. 
 
 

Appeals Modernization Act 
 
I.  Reform 
 

The Appeals Modernization Act passed unanimously in both the House and Senate.  The 
reform to the appeals process is done under the guise of cutting the claims backlog and 
accelerating the process.  Unfortunately, no one listened to the concerns that the reform greatly 
reduces the VA’s duty to assist in the development of a file and limits the ability to present 
additional evidence during the appeal process.  The bill itself did not provide a specific plan for 
how the VA was to structure this new process, but rather “the VA is directed to define which 
appeals will go in which lane and to implement that structure.”  See 
https://www.govtrack.us/congress/bills/115/hr2288/summary. The concern is that where the VA 
was not given specific direction, the courts will ultimately give wide latitude to how the VA later 
decides to define its own rules.  As of the date of this written material the VA published 
proposed regulations on 8/10/18, see 83 FR 39818, with comments closing on 10/9/2018. 
 
II.  Rapid Appeals Modernization Program (RAMP) 
 
 The Rapid Appeals Modernization Program (RAMP) gives claimants the option to opt-in 
to the new appeal reform process early (prior to the finalization of the regulations).  Claimants 
are told that the VA could make a decision within 120 days if they opt-in to this new process and 
that they will not lose their effective date.  A claimant may continue to have the claim processed 
through the traditional appeal process (referred to as “Legacy” appeals), but once they opt-in to 
this new process, they cannot get out.   
 

In order to opt-in, the claimant must withdraw any existing appeals and choose either to 
file a “Supplemental Claim” or elect “Higher Level Review”.  An appeal to the Board of 
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Note that NODs are issue specific.  This means that if a veteran files claims for impairments A, 
B and C; the RO denies claims A and B but defers their decision on impairment C; you file a 
NOD; RO then pays claims A, B and C; you would not be entitled to a fee for impairment C. 
 
Fees are issued by the “Attorney Fee Coordinator” located at each RO.  Note that this law is still 
relatively new and the Fee Coordinators are fallible, therefore a careful eye is needed should 
your right to a fee be denied.  Also, should your fee be denied you must file a NOD within 30 
days of that denial. 
 
Note if you desire direct deposit of the fee you must complete and file form SF 3881 with the 
appropriate Attorney Fee Coordinator.  See Attachment 3. 
 
Example of ability to charge a fee under the New Law: 
 
-Veteran files a claim for increased rating (IR) and for unemployability (IU) in 2007.  The RO 
grants the IR claim but denies IU.  The veteran files a NOD regarding the IU on June 20, 2007.  
The RO reviews their denial via a Decision Review Officer, who grants IU.  Attorney is entitled 
to a fee on the IU (however, not the IR claim). 
 
Example of fighting the RO on ability to charge a fee: 
 
-Veteran files a claim 11/2006.  RO denies the claim in a decision dated 2/2008.  Through a non-
profit entity the veteran files a document citing clear and unmistakable error (CUE) on 3/2008.  
Note the document was not a NOD.  Eight months later after hearing nothing from the RO the 
veteran hires an attorney.  The attorney immediately files a NOD in 12/2008.  The RO then 
grants the claim 3/2009.  The RO denies the attorney fee stating that the claim was paid based on 
the CUE filing, not the NOD…does it matter?  NO! So long as the NOD is filed the right to 
collect an attorney fee is triggered. 
 
C.  Exception to Fee Limitation 
 
 There is no limitation on fees where payment is made by a “disinterested party”.  This 
includes payment for services for representation that occurs on a claim before a NOD has been 
filed.  HOWEVER, the VA takes a very narrow view of who is “disinterested”.  Specifically, any 
person living with the claimant, or the claimant’s spouse, children, and parents are automatically 
presumed not to be disinterested. 
 
 
V.  Fee Agreement 
 
 The VA does not have a specific form that is required, however, the Regulations provide 
guidelines in order to obtain direct payment of an attorney/agent fee.  A fee agreement must: 
-be in writing 
-be signed by the claimant and agent/attorney 
-state the amount to be paid 
-state specific terms under which payment will be rendered; and 

-state whether VA is to pay agent/attorney directly out of past-due benefits. 
 
 In order to obtain direct payment of fees from the VA the fee agreement must state that 
the VA is to pay fees directly out of past-due benefits and cannot charge a fee greater than 20%. 
 
 A fee greater than 20% may be charged, provided it is considered “reasonable” by the 
VA, but it will not be withheld by the VA.  The factors used by the VA in considering the 
reasonableness of a fee are codified at 38 C.F.R. §14.636(e).  A fee that does not exceed 20% of 
past-due benefits is presumed reasonable, however, that presumption can be rebutted by a 
preponderance of the evidence relating to the reasonableness factors. 
 
 Further, the fee agreement must be filed within 30 days of the claimant’s signature with 
the appropriate RO (and BVA if case is pending with BVA) and only sent to the OGC if it is 
anything other than a contingency fee limited to 20%.  You can file the fee agreement with OGC 
by mailing it to:  Office of General Counsel (022D), 810 Vermont Ave., NW, Washington, DC 
20420, or you can scan it onto your computer and email to feeagreements.ogc@va.gov. 
 
 

Appeals Modernization Act 
 
I.  Reform 
 

The Appeals Modernization Act passed unanimously in both the House and Senate.  The 
reform to the appeals process is done under the guise of cutting the claims backlog and 
accelerating the process.  Unfortunately, no one listened to the concerns that the reform greatly 
reduces the VA’s duty to assist in the development of a file and limits the ability to present 
additional evidence during the appeal process.  The bill itself did not provide a specific plan for 
how the VA was to structure this new process, but rather “the VA is directed to define which 
appeals will go in which lane and to implement that structure.”  See 
https://www.govtrack.us/congress/bills/115/hr2288/summary. The concern is that where the VA 
was not given specific direction, the courts will ultimately give wide latitude to how the VA later 
decides to define its own rules.  As of the date of this written material the VA published 
proposed regulations on 8/10/18, see 83 FR 39818, with comments closing on 10/9/2018. 
 
II.  Rapid Appeals Modernization Program (RAMP) 
 
 The Rapid Appeals Modernization Program (RAMP) gives claimants the option to opt-in 
to the new appeal reform process early (prior to the finalization of the regulations).  Claimants 
are told that the VA could make a decision within 120 days if they opt-in to this new process and 
that they will not lose their effective date.  A claimant may continue to have the claim processed 
through the traditional appeal process (referred to as “Legacy” appeals), but once they opt-in to 
this new process, they cannot get out.   
 

In order to opt-in, the claimant must withdraw any existing appeals and choose either to 
file a “Supplemental Claim” or elect “Higher Level Review”.  An appeal to the Board of 
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Veteran’s Appeals [BVA] cannot be made through RAMP, until a decision has been issued after 
adjudication through the Supplemental Claim or Higher Level Review.  
 
III.  New Appeal Lanes 
 
 The new process is broken into appeal “lanes”, however, it closely mirrors the existing 
process.  A new application is filed and processed the same, however, once an initial decision is 
issued, the claimant will have to choose whether to file an appeal to the BVA or whether to file a 
Supplemental Claim or elect Higher Level Review [again, you cannot currently file a direct 
appeal to the BVA under RAMP, but this will change once the regulations are finalized]. 
 

A.  Supplemental Claim 
 

The Supplemental Claim requires a claimant to submit “new and relevant” evidence (note, 
that the term relevant is different from the prior term material, but has not yet been defined by 
the VA).  This option allows the claimant to submit additional evidence and the VA continues to 
have a duty to assist in the development of the claim.  As with the other lanes, choosing this 
option will not impact the effective date. 
 

B. Higher Level Review 
 

The Higher Level Review is a de novo review by a higher level adjudicator (essentially the 
same type of review as currently requesting a Decision Review Office).  Additional evidence 
cannot be submitted, however, an informal telephone conference with the adjudicator can be 
requested.  The adjudicator can find that there was a failure in the duty to assist and can remand 
the claim to the Regional Office for further development. 

 
C. Appeal to the BVA 

 
After these regulations are finalized, an initial denial can be appealed directly to the BVA (no 

more Statement of the Case and Form 9 necessary).  However, for the third time, this appeal is 
not currently available under RAMP and can only be appealed if the claimant is denied through 
either the Supplemental Claim or Higher Level review process. 

 
There are three options within an Appeal to the BVA: 1) direct review (no evidence 

submission); 2)  evidence submission (no hearing); or 3) hearing request (evidence and 
testimony before a Veteran’s Law Judge). 
 
IV. Costs and Benefits 
 

A major benefit to this process is the deletion of the Statement of the Case and need for a 
Form 9, which is very confusing to claimants who often think that they have already appealed 
after they filed a Notice of Disagreement and, also do not understand that they only have 60 days 
to file the Form 9.  Being able to file one appeal and know that the next step is that a BVA judge 
will review the case will be a lot easier to understand. 

 

Another benefit is that the VA is codifying that favorable findings or elements of the 
claim made by the Agency of Original Jurisdiction cannot be disturbed by the BVA.  See 
§20.801 of the proposed regulations. 

 
The downsides are numerous.   
 
First, the RAMP process is offering false promises of favorable decisions within 120 

days.  The VA has been sending almost monthly letters to veterans urging them to withdraw their 
current appeal, even if it is simply waiting for a BVA hearing, in order to choose the RAMP 
process.  The letters state that a favorable decision could be made within 120 days, and I have 
heard veterans say that they have received emails stating that the VA is approving 70% of the 
cases that opt-in to RAMP.  Unfortunately, some people believe that this 120 days is a deadline 
and that the VA has to make a decision within this period.  Also, there is no telling where the 
70% approval statistic came from or what it represents (70% of the actual claims, or 70% of the 
issues within a claim, also, where 70% that were approved more than a 10% rating?). 

 
Second, the removal of the VA’s duty to assist throughout the process is extremely 

unfavorable to the claimants.  My experience is that most of the time the VA fails to abide by the 
duty to assist.  If this duty is removed after the initial determination, then the burden is placed on 
the veteran to prove a case where the government controls the records, but no longer has a duty 
to produce them.  While the duty will remain at the initial level, currently most 
veterans/claimants are never informed of what the VA’s duty is until they reach the BVA level.  
Therefore, under the new process the veterans will continue to be ill-advised of their own burden 
of proof, which is now greater at the initial level (because they may not be able to submit 
evidence later). 

 
Third, the process creates even more of a barrier between claimants and the realistic 

ability of retaining an attorney or non-attorney representative.  While the proposed regulation 
states that an initial determination will still trigger an ability to obtain attorney/non-attorney fees, 
it also contains a confusing statement: “unless the decision is made while the claimant 
continuously pursued the claim by choosing one of the three procedural options available under 
Public Law 115-55”.  See §14.636.  Even assuming that this does not negatively impact the 
representative’s ability to get fees, many veterans will make binding choices that greatly impact 
the ability to develop and submit evidence prior to contacting legal assistance.  This will then 
play a role in whether an attorney/non-attorney may be willing to assist the claimant based on the 
earlier choice. 
 
V.  Conclusion 
 
 My own experience with the RAMP program has seen ups and downs.  I did have a quick 
and favorable result.  Within two weeks of the election of Higher Level Review, we had a 
hearing with a very nice adjudicator who agreed with all of our arguments as all of the evidence 
was straightforward.  However, I have also separated ways with a couple of clients who 
withdrew appeals in favor of RAMP, where we would have likely had a BVA hearing within the 
next couple of months. 
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 I believe that each case individually can either be helped or hurt by opting-in to RAMP, 
based on whether additional evidence is needed, and whether there is a complex legal issue that 
likely would not be approved outside of a BVA judge.  However, in general, this was a very 
hasty reform measure that will prove to make it even harder for veterans/claimants to obtain a 
favorable outcome.        
 
 
 
 
 

Recommendations and Pointers 
 
 As I tell my clients, the process with the VA can be long and frustrating, therefore you 
should get as much advice as possible.  There are various programs put on by organizations such 
as ICLE, as well as groups such as the National Organization for Veterans Advocates that 
provide much needed guidance and support. 
 
 Couple of pointers when representing a veteran (or other qualified individual) at the VA: 
 
- File everything either via fax to the Evidence Intake Center (844-531-7818), certified 
mail, or get a copy date stamped (RO’s tend to either lose everything or tell your client they 
never received it- be prepared to prove it was filed) 
 
- Get a copy of the Claims File (C-file) and give it a complete review as soon as possible 
(most of my clients are not 100% sure of what claims have been denied, even if they think they 
are 100% the C-file always seems to reveal something else) 
 
- Be fully prepared at a BVA hearing (I get the impression most VLJ’s do not have a lot of 
experience working with attorneys and are oddly impressed by a well presented case) 
 
- Appeal, do not re-file* (*it is my personal and professional opinion, which seems to be 
completely at odds with some advice that is given by various organizations, that it is almost 
always more beneficial to a veteran to appeal up the ladder rather than simply re-filing.  When a 
veteran re-files a claim s/he not only is cutting off potential past-due benefits, they are also 
creating a regulatory road bump…called “new and material” evidence) 
 
- Become a nerd about military history (veterans like to relate to someone who knows a 
little about the military…and if your veteran is happy s/he’ll tell their 10 veteran buddies)  
 
- Be upfront and honest (many veterans feel like they have been lied to continuously since 
they joined the military…I can not always give them good news, but I give it to them straight 
and every veteran I have tells me they respect that the most) 
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Disability	and	Service	
Connection,	including
Selected	Legal	Updates

An overview for the State Bar of 
Georgia

Drew N. Early
October 11, 2018

“We are 
dealing with 
veterans, not 
procedures --
with their 
problems, not 
ours.” 

Omar Bradley, 1947 
Administrator , U.S. 
Veterans Administration  

10/8/18

2

VA	Compensation

• Administered by the Veterans Benefits 
Administration

• Purpose: to administer monetary benefits to
Eligible veterans and family members

• 2nd largest organization within the VA
– Largest portion ($103.8 Billion) of VA’s budget.  

Veterans	Benefits	Administration
Benefits administered by VBA:

• Compensation
• Pension
• Education (including vocational training)
• Loans and Insurance (VA Mortgage)
• Special allowances for handicapped assistance
• Dependency and Indemnity Claims

Requires Determination

of Service Connection
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Veterans	Benefits	Administration

• Compensation:
• flows to the Veteran
• governed by 38 USC 11 

• Dependency and Indemnity Compensation
• flows to eligible family member(s)
• governed by 38 USC 13
•may result in further entitlements

Compensation:	Why?
• Arises from service connected event and veteran still suffers from that 
event.
• Disability: 0 – 100%; unlike SSDI:

• “0” is not necessarily a bad thing…
• Provides for priority w/in VA Health Care
• Service connection established

• $136.00 (10%) – $2,973/mo. (100%)
• w/ Special Monthly Compensation

• up to $8,510/mo. 
• Eligible for SSDI as well!

Practice       
Tip

Why yes, it often is about the money…

10/8/18

4

Service	Connection:	Why?	
(cont.)

• Further provides for increased VA health care 
prioritization

• May provide for post-death benefits to eligible spouse:
• Dependency and Indemnity Compensation: $1,257/mo. 

Service	Connection:	The	Basics
Disability must be proved to arise from service

• “At least as likely as not” as standard
• Not arising from misconduct
• Three ways to establish

• Certain conditions and diseases are presumed by VA to arise due to 
service
• Direct or secondarily-related
• As a result of VA medical malpractice (“1151 claim”)

Bataan Death March
Survivor
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Presumptive	Service	Connection
Presumptive conditions for service connection:

• ALS (Lou Gehrig’s disease)—all veterans
• Agent Orange: requires VN “boots on the ground”

• Diabetes (Type II), Prostate Cancer, and Spina bifida for affected 
children of those vets
• Parkinson’s and Ischemic Heart Disease added
• Also includes specific area of DMZ, South Korea for a specified 
period in 1967-1968 and aligned to specific units.
• Certain other indirect aircraft maintenance activities.
• and now we add Camp LeJeune….

Service	Connection
Presumptive conditions for service connection:

• “boots on the ground” for the presumption of Agent Orange exposure 
means:

• Just that!  Boots on the ground, not
• flying over (limited exception extending to contaminated C-
123 airframes)
• adjacent land mass

• Haas v. Peake, 525 F.3d 1168 (Fed. Cir. 2008):  Brown water and 
Blue water Navy distinctions

• VA rulemaking, therefore VA entitled to Chevron deference
• Blue water—no presumption
• Brown water (i.e.) riverine—grant presumption; extended to 
346 ships as of July 2018

10/8/18

6

The	VA	gets	to	interpret
Remember Chevron deference:
• Chevron USA, Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984)  --interpreting ambiguous statute
• Amplified by:
• Auer v. Robbins, 519 U.S. 452, 117 S. Ct. 905 (1997) –
interpreting agency rules
• Thun v. Shinseki, CAFC 2008-7135 (2009).

Service	Connection
Other herbicide presumptions:
• Thailand:  Feb 28, 1961- May 7, 1975
• Not “Agent Orange”, it’s “tactical or commercial herbicides”
• Requires duty position providing for exposure to herbicides 
(engineers, perimeter security, etc.)
• Diagnosis of AO-related illness/disease

•
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Service	Connection
Newest Agent Orange-related  presumption:
• 38 CFR 3.307(a)(6)(iv)
• C-123 crew and repair personnel:
• Active duty personnel with regular aircraft contact
• Reservists (primarily maintenance specialists)
• Rickenbacker and Westover ABs
• Pittsburgh Int’l Airport

Service	Connection
Agent Orange-related Presumptive Changes (?):
• Institute of Medicine “Veterans and Agent Orange” Update 
2014 (released March 10, 2016)

• 10th and last Congressionally mandated biennial update.
• Bladder cancer and hypothyroidism moved up to “limited or suggestive” 
evidence of association.
• Spina bifida in offspring moved down to “inadequate/insufficient” 
evidence of association.
• Clarifies “Parkinson-like symptoms” or “Progressive Supranuclear Palsy 
(PSP)” should be included as eligible under the Parkinson’s presumption. 
• Great reference for IMEs and nexus opinions….

10/8/18

8

Service	Connection
Final Rule: “Camp LeJeune Water Contamination”
• Jan 13, 2017: VA released Final Rule providing for a 
presumption due to exposure of contaminated water at 
Camp LeJeune from volatile organic compounds to include 
TCE, PCE, benzene, and vinyl chloride, effective Mar 14, 2017
• Period of eligibility: Aug 1, 1953-Dec 31, 1987 for 30 days or 
more (consecutive or nonconsecutive)
• For: Kidney or Liver Cancer, non-Hodgkin Lymphoma, 
Leukemia, multiple Myeloma, Scleroderma, Parkinson’s, 
Aplastic Anemia.

Service	Connection
• Applies to Camp LeJeune and MCAS New River
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Service	Connection
Presumptive conditions for service connection:

• Chronic diseases: 
•manifesting to a degree of 10% within presumptive period, 38 USC 
1112(a)
• diseases listed in 38 USC 1101(3), 38 CFR 3.309(a)

•Radiogenic diseases:
• various cancers, 38 USC 1112(c), 38 CFR 3.309(d)
• presumption only available to “atomic veteran”

• POWs at, or occupiers of, Hiroshima or Nagaski
• Present at named atomic tests (Greenhouse et al).
• Service with certain duties at named atomic facilities  (i.e. Area 
K25, Oak Ridge National Lab)
• 38 USC 1112(c)(3), 38 CFR 3.309(d)

Service	Connection
Presumptive conditions for service connection:

• Tropical diseases: 

• manifesting to a degree of 10% within one year, 38 USC 1112(a)(2)

• Former POWs:

• diseases that manifest to a degree of 10% or more

• no minimum period of status as POW for certain conditions, e.g. 

hypertension, anxiety, 38 CFR 3.309(c)(1)

• certain other conditions require at least 30 days of status as POW, 

e.g. malnutrition, cirrhosis, 38 CFR 1.18

• not always an assured designation: see Young v. Gober, 
121 F.3d 662

Former POW
North Korea

10/8/18
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Service	Connection
Presumptive conditions for service connection:
• Exposure to mustard gas, 38 CFR 3.316
• “Full body exposure”

• Special rules for Persian Gulf War w/ undiagnosed chronic 
conditions , 38 USC 1117 and 38 CFR 3.317

Service	Connection

Presumptive conditions for service connection:

• PTSD:

• governed by 38 CFR 3.304(f) w/ significant amendments and internal 

VA provisions as found in M21-1MR

• Diagnosis of PTSD

• Evidence of Stressor in Service

•Medical evidence of link between stressor and diagnosed PTSD

“a link, established by medical evidence, between current 

symptoms and an in-service stressor”.  Cohen v.  Brown, 10 Vet. 

App. at 138

• Stressor presumed for combat awards
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Service	Connection
• PTSD (continued):
• Applies to hostile military or terrorist activity
• Provides for presumption w/ no corroboration of 
stressor if:
• Veteran’s duties are consistent with exposure to stressor 
event and 
• VA doctor confirms that the experiences recalled by the 
veteran are adequate to support PTSD diagnosis

Service	Connection
• PTSD (continued):
•Military Sexual Trauma (In-Service Personal Assault)
• Corroboration of stressor by:
• Other than service records, to include evidence of 
behavioral changes
• VA doctor confirms consistency with sexual assault such 
as to support PTSD diagnosis

10/8/18
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Service	Connection

• PTSD (continued):

• Only extends authority to VA doctors (including 
contract providers), not independent care providers

• VA, in its rulemaking notes in Federal Register, 
explained it was “uniquely qualified” to assess PTSD.

• That assertion has significant impact under FRE

• CAVC upheld VA in that assertion.

Service	Connection
• Direct or Secondary Connection:
•Medical diagnosis of current disability
•Medical or lay evidence of occurrence or aggravation of 
disease or injury in service
•Medical evidence of link or nexus between the in-service 
occurrence and the current disability

The CALUZA elements
Caluza v. Brown, 7 Vet App 498 (1995) 
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• CAVC upheld VA in that assertion.

Service	Connection
• Direct or Secondary Connection:
•Medical diagnosis of current disability
•Medical or lay evidence of occurrence or aggravation of 
disease or injury in service
•Medical evidence of link or nexus between the in-service 
occurrence and the current disability

The CALUZA elements
Caluza v. Brown, 7 Vet App 498 (1995) 
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VA	Disability
Proving non-presumptive direct conditions:
• Arose in service
• Documented in service records or other medical 
records
•May be supported by affidavits or non-medical 
records
• Can use independent medical opinion (IMO) to assist 
in substantiating claim.

How can you know it’s documented?

VA	Disability
• Look at the VA file (known as Claims File or 
“C”-file)
•Migrated to electronic .pdf format
• Hard copy files no longer maintained at VARO
• Request copy using VA form 3288 or SF 180
• Takes 2-3 months to receive

Practice       
Tip
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VA	Disability
• Alternate sources of Documentation:

• Other Service Records

• Unit Records and Logs

• Flight Records and Manifests

•Military Treatment Facilities

• Contemporaneous documents:

• Photographs, tape recordings, etc.

• Police Reports

• Ambulance Reports and civilian Hospital records

• News Articles

• Corroboration by witnesses

• And the list goes on….

Practice       
Tip

Service	Connection
• Direct or Secondary Connection:
•Medical diagnosis of current disability
• Current = presently existing
• Chronic or continuity of symptomology

•Medical or lay evidence of occurrence or 
aggravation of disease or injury in service
•Medical evidence of link or nexus between the in-
service occurrence and the current disability
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Service	Connection
• Direct or Secondary Connection:

•Medical diagnosis of current disability
•Medical or lay evidence of occurrence or aggravation of disease or 
injury in service

• Accident, injury, disease
• On duty, off duty BUT must be in Line of Duty:

• No DUIs
• No injuries during commission of a crime
• No illicit drug use

•Medical evidence of link or nexus between the in-service 
occurrence and the current disability

Service	Connection
• Direct or Secondary Causation:

•Medical diagnosis of current disability
•Medical or lay evidence of occurrence or aggravation of disease or 
injury in service
• “Medical evidence of link or nexus between the in-service occurrence 
and the current disability”: 

• Epps v. Brown, 9 Vet App 341 (1996)
• Established by VA exam
• independent medical authority (not limited to MD or DO)
• Standard of proof for this element is “at least as likely as not”.  
Ortiz v. Principi, 274 F3d 1361 (Fed. Cir. 2001)
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Service	Connection

• Direct Service Connection and related presumptions:
• Presumption of Soundness: upon entry into active duty.  
• VA must rebut.  38 USC 1111

• Service Connection by Aggravation:
• Condition noted upon entry
• Presumption of service connection extended if 
condition worsened on active duty.  38 USC 1113 
• Aggravation is a medical conclusion.  
38 CFR 3.310(b)

Service	Connection
Secondary Service Connection
• A disability that is the result of another service-connected 
condition.  38 CFR 3.310
• Examples: 
• Vet takes medication for SC tuberculosis which results in 
hearing loss.  Wanner v. Principi, 17 Vet. Ap. 4 (2003).
• SC physical impairment results in depression.
• SC knee condition results in hip displacement.
• Neuropathy as a result of SC diabetes.
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Service	Connection
• Injury or death caused by VA Health Care or VA Vocational Rehab: 
“Proximate Cause”

• Veteran may pursue FTCA claim for medical malpractice:

• Filed with VA Regional Counsel as admin claim

• Litigated in Federal Court

• Veteran may file for relief under Section 1151

• If awarded, compensation of disability treated as though it were 
service-connected.

• Significant implications: differing relief and deadlines between the claims

VA	Disability	Ratings
Governed by 38 CFR 4-series
• Statutory (it is what it is…)
• Tinnitus is only 10%, period
• Feet: 0, 10, 20, 30, 50% only

• Bilateral factor for both limbs/extremities
• No “Pyramiding”—adding individual components all 

related to one disability.  
• No compensation more than once for same disability.
• Highest rating prevails.
• 38 CFR 4.14

10/8/18
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VA	Disability	Ratings
• Results in a single rating or
• Combined rating for multiple 
service-connected disabilities

• A combined rating is not a sum of the single ratings!
• It is a rating that reflects the cumulative impact of 
the disabilities on the veteran

Understanding	Compensation	
Rate	Tables

Ratings Based on Average 
Impairment in Earning Capacity 0% to 100% in Increments of 10

0%
10%
30% 
40% for one condition with (70% total 

for multiple conditions)
50%
60% for one condition
100%
100% P & T protected after 10 years

Non-compensable, unless in multiples
Starts paying money
Pays additional for each dependent, 

higher priority for VA health care
May file for unemployability, bumping 

up to 100%
Highest VA healthcare priority
May file for unemployability, bumping 

up to 100%
Not necessarily maximum, due to 

Special Monthly Compensation
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Service	Connection

• Disability Ratings:
• Can appeal the amount of the awarded rating or that a rating 
was denied.
• once rating is granted, SC is established.
• if condition then worsens, then simply advise VA and get 
new rating, based upon supporting evidence.

Tangential	Considerations
• Survivor benefits
• Acting in Place of Veteran: “Substitution”
• 38 USC 5121A

• Accrued Benefits on behalf of Veteran
• 38 USC 5121

• VA Fiduciary Program
• Administration of VA benefits to veterans who have 
been adjudicated to lack capacity
• Requires appointment of Federal Fiduciary
• non-VA POAs are not recognized 

10/8/18
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Other	Legal	Updates
• Final Rule, VA Fiduciary Activities:

• Proposed in January 2014, Final Rule in June 2018

• Provides for right of appeal in all Fiduciary determinations, 
including fiduciary selection, overpayments, and activities.

• Monk v. Shulkin, 15-7092, CAFC (2017)
• CAVC erred by applying incorrect standard in not providing for class 
actions in VA appeals delay

• Remanded back to CAVC for reconsideration

• CAFC: Veterans Court has the authority to certify a class

• CAVC: 17-1280, (Aug 17, 2018), en banc
• Court has authority under All Writs Act to issue writs of mandamus

• Court has authority to certify a class

• Class relief inappropriate here due to lack of commonality among appellants; 
“no common answer to delay among VA appellants”

• Rigorous dissent

Other	Legal	Updates	(cont.)
•Martin et al v. Shulkin, 17-1747, CAFC (2018) and Rose v. 
Shulkin, 17-1762, CAFC (June 7, 2018)

• Addressing delays in appeals processing by seeking mandamus 

against the VA

• Remanded to CAVC for consideration under TRAC standard (750 

F.2d 70), overturning VA use of previous Costanza standard (12 Vet 

App 124)for two appellants—another appellant died during 

pendency of proceedings and CAFC found that regrettable

John Chandler (left) and Elizabeth Tanis. (Photo: John Disney/ALM)
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Other	Legal	Updates	(cont.)
• Asset Transfers and Limits, VA Improved Pension

• Final Rule published Sep 18, 2018
• Takes effect Oct 18, 2018
• 38 CFR 3.261 through 3.279

• Establishes lookback period of three years
• Net worth limit aligned with CSRA for Medicaid ($123,600 for 2018)
• Defines ADLs, IADLs, custodial care
• Establishes defined limit as to residential lot sizes

Practice	tips

• The process takes time—set reasonable expectations for 
your clients.  It is a paper-bound process and VA has a 
significant workload.

• This is a practice area where relationships matter.  Estate 
work means you get to know the staff at the Probate 
Court.  Similarly, VA work means…

• Find someone good at writing medical opinions

10/8/18
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Practice	tips
• Get the C-file.  See what is in there.  Always refer to the C-

file and submit additional evidence to strengthen your 
client’s claim.

• Use the VA’s internal manual; provide citations from the 
manual to support the claim.

• Even if an award is granted, review the amount of the 
award.

• Consider a request for a grant of TDIU.
• Know implications of the award on related VA benefits, 

particularly health care.

Resources
• Veterans Practice Manual: Lexis

• 38 USCS and CFR
• M21-1MR (VA’s internal manual)

http://www.warms.vba.va.gov/m21_1mr.html
• BVA citations: not precedential but can be persuasive

• CAVC/CAFC opinions
• Nat’l Organization of Veterans Advocates (NOVA)
• VA interest groups (VFW, DAV, GA DVS, etc.)
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We	salute	and	honor	all	our	veterans	
and	their	surviving	spouses	by:
•Providing effective options
•Educating to make informed decisions
•Understanding the impact of decisions
•Facilitating the decisions
•Accommodating change, as circumstances 
change over time

Questions



10:45 KEYNOTE SPEAKER
  James Byrne, Acting Deputy Secretary of    
  Veterans Affairs, Washington, D.C.
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism 

Karlise Y. Grier, Executive Director

The mission of the Chief Justice’s Commission on Professionalism is to support and
encourage lawyers to exercise the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to
improve the law and legal system and to ensure access to that system.

After a series of meetings of key figures in Georgia’s legal community in 1988, in
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on
Professionalism (“Commission”), the first entity of this kind in the world created by a high court
to address legal professionalism.  In March of 1989, the Rules of the State Bar of Georgia were
amended to lay out the purpose, members, powers and duties of the Commission.  The brainchild
of Justice Thomas Marshall and past Emory University President James Laney, they were joined
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in
forming the Commission.  The impetus for this entity then and now is to address uncivil
approaches to the practice of law, as many believe legal practice is departing from its traditional
stance as a high calling – like medicine and the clergy – to a business.

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a
series of convocations with the bench and bar to discern professionalism issues from
practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the
Commission sought the concerns of the public in a series of town hall meetings held around
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice
Management Program.

Over the years, the Commission has worked with the State Bar to establish other
programs that support professionalism ideals, including the Consumer Assistance Program and
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on
Professionalism partnered with the Commission in establishing the first Law School Orientation
on Professionalism Program for incoming law students held at every Georgia law school.  At one
time, this program had been replicated at more than forty U.S. law schools.  It engages volunteer
practicing attorneys, judges and law professors with law students in small group discussions of
hypothetical contemporary professionalism and ethics situations. 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated
to recognize members of the bench and bar who have combined a professional career with
outstanding service to their communities around Georgia.  The honorees are recognized for
voluntary participation in community organizations, government-sponsored activities, youth
programs, religious activities or humanitarian work outside of their professional practice or
judicial duties.  This annual program is now usually held at the State Bar Headquarters in Atlanta

Professionalism CLE General Materials v. 09-06-18

and in the past it has been co-sponsored by the Commission and the State Bar.  The program
generally attracts several hundred attendees who celebrate Georgia lawyers who are active in the
community.

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director.  In addition to providing multiple CLE programs for local bars, government
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a
group that informs and vets ideas of persons interested in development of professionalism
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES
OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished
career serving the Commission.

Today, the Commission, which meets three times per year, is under the direction and
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission
continues to support and advise persons locally and nationally who are interested in
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as the
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  The
Commission has twenty-two members representing practicing lawyers, the state appellate and
trial courts, the federal district court, all Georgia law schools and the public. (See Appendix A). 
In addition to the Executive Director, the Commission staff includes Terie Latala (Assistant
Director) and Nneka Harris-Daniel (Administrative Assistant).  With its chair, members and
staff, the Commission is well equipped to fulfill its mission and to inspire and develop programs
to address today’s needs of the legal profession and those concerns on the horizon.  (See
Appendix B).  

The Commission works through committees and working groups (Access to Justice,
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works with
other state and national entities, such as the American Bar Association’s Center for Professional
Responsibility and its other groups.  To keep Georgia Bar members abreast of professionalism
activities and issues, the Commission maintains a website at www.cjcpga.org.  The Commission
also provides content for the Professionalism Page in every issue of the Georgia Bar Journal.  In
2018, the Commission engaged in a strategic planning process.  As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.  
 

After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org 
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also provides content for the Professionalism Page in every issue of the Georgia Bar Journal.  In
2018, the Commission engaged in a strategic planning process.  As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.  
 

After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org 
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word

profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal

scholar has explained, “The term evolved to describe occupations that required new entrants to

take an oath professing their dedication to the ideals and practices associated with a learned

calling.”   Many attempts have been made to define a profession in general and lawyer1

professionalism in particular.  The most commonly cited is the definition developed by the late

Dean Roscoe Pound of Harvard Law School:

The term refers to a group . . . pursuing a learned art as a common calling in the

spirit of public service - no less a public service because it may incidentally be a

means of livelihood.  Pursuit of the learned art in the spirit of a public service is

the primary purpose.2

Thinking about professionalism and discussing the values it encompasses can provide

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values

encompassing competence, character, civility, commitment to the rule of law, to justice and to

the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the

court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to

improvement of the law, the legal system, and access to that system.  These are the values that

make us a profession enlisted in the service not only of the client but of the public good as well. 

While none of us achieves perfection in serving these values, it is the consistent aspiration

toward them that defines a professional.  The Commission encourages thought not only about the

lawyer-client relationship central to the practice of law but also about how the legal profession

can shape us as people and a society.

BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA

In 1986, the American Bar Association ruefully reported that despite the fact that

lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’

professionalism, by contrast, may well be in steep decline:

       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)1

       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)2

Professionalism CLE General Materials v. 09-06-18

[Although] lawyers have tended to take the rules more seriously because of an

increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have

also tended to look at nothing but the rules; if conduct meets the minimum

standard, lawyers tend to ignore exhortations to set their standards at a higher

level.3

The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover

what is minimally required of lawyers, “professionalism” encompasses what is more broadly

expected of them – both by the public and by the best traditions of the legal profession itself.

In response to these challenges, the State Bar of Georgia and the Supreme Court of

Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in

the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave

Georgia’s professionalism movement momentum when he placed the professionalism project at

the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120

prominent judges and lawyers from around the state to attend the first Annual Georgia

Convocation on Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the

professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of

Georgia announced and administered to those present a new Georgia attorney’s oath

emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also

Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of

Georgia took two additional significant steps to confront the concerns and further the aspirations

of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the

“Commission”) and gave it a primary charge of ensuring that the practice of law in this state

remains a high calling, enlisted in the service not only of the client, but of the public good as

well.  This challenging mandate was supplemented by the Court’s second step, that of amending

the mandatory continuing legal education (CLE) rule to require all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  

GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT

Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the

required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a

3

       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE

SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER

PROFESSIONALISM, (1986) P.7.
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word

profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal

scholar has explained, “The term evolved to describe occupations that required new entrants to

take an oath professing their dedication to the ideals and practices associated with a learned

calling.”   Many attempts have been made to define a profession in general and lawyer1

professionalism in particular.  The most commonly cited is the definition developed by the late

Dean Roscoe Pound of Harvard Law School:
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the primary purpose.2

Thinking about professionalism and discussing the values it encompasses can provide
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The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover

what is minimally required of lawyers, “professionalism” encompasses what is more broadly

expected of them – both by the public and by the best traditions of the legal profession itself.
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Georgia’s professionalism movement momentum when he placed the professionalism project at

the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120

prominent judges and lawyers from around the state to attend the first Annual Georgia

Convocation on Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the

professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of
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well.  This challenging mandate was supplemented by the Court’s second step, that of amending
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complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
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Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
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       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE

SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER

PROFESSIONALISM, (1986) P.7.
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of

professionalism in contemporary legal practice and reflect upon the fundamental premises of

lawyer professionalism – competence, character, civility, commitment to the rule of law, to

justice, and to the public good.  Building a community among the lawyers of this state is a

specific goal of this requirement.

DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM

The Supreme Court has distinguished between ethics and professionalism, to the extent

of creating separate one-hour CLE requirements for each.  The best explanation of the distinction

between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the

Georgia Supreme Court:

“. . . the idea [is] that ethics is a minimum standard which is required of all

lawyers, while professionalism is a higher standard expected of all lawyers.”

Laws and the Rules of Professional Conduct establish minimal standards of consensus

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, persons

are not “ethical” simply because they act lawfully or even within the bounds of an official code

of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without

breaking the law or the code.  Truly ethical people measure their conduct not by rules but by

basic moral principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of

lawyering” and the rules by which lawyers must abide in order to remain in good standing before

the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back

to the traditional meaning of ethics discussed above.  The Commission believes that lawyers

should remember in counseling clients and determining their own behavior that the letter of the

law is only a minimal threshold describing what is legally possible, while professionalism is

meant to address the aspirations of the profession and how we as lawyers should behave.  Ethics

discussions tend to focus on misconduct -- the negative dimensions of lawyering. 

Professionalism discussions have an affirmative dimension -- a focus on conduct that

preserves and strengthens the dignity, honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect

more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See

Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two

documents should serve as the beginning points for professionalism discussions, not because

they are to be imposed upon Georgia lawyers or bar associations, but because they serve as

Professionalism CLE General Materials v. 09-06-18

words of encouragement, assistance and guidance.  These comprehensive statements should be

utilized to frame discussions and remind lawyers about the basic tenets of our profession.

Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:

� Access to Justice

� Administration of Justice

� Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts

� Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early

neutral evaluation, other dispute resolution processes alternative to litigation

� Billable Hours

� Civility

� Client Communication Skills

� Client Concerns and Expectations

� Client Relations Skills

� Commercial Pressures

� Communication Skills (oral and written)

� Discovery - effective techniques to overcome misuse and abuse

� Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,

socioeconomic status

� Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical

and competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those

activities which (1) teach lawyers how to organize and manage

their law practices so as to promote the efficient, economical and

competent delivery of legal services; and (2) teach lawyers how to

create and maintain good client relations consistent with existing

ethical and professional guidelines so as to eliminate malpractice

claims and bar grievances while improving service to the client

and the public image of the profession.

� Mentoring

� Proficiency and clarity in oral, written, and electronic communications - with the court,

lawyers, clients, government agencies, and the public 

� Public Interest

� Quality of Life Issues - balancing priorities, career/personal transition, maintaining

emotional and mental health, stress management, substance abuse, suicide prevention,

wellness

� Responsibility for improving the administration of justice

� Responsibility to ensure access to the legal system
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of
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basic moral principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of

lawyering” and the rules by which lawyers must abide in order to remain in good standing before

the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back

to the traditional meaning of ethics discussed above.  The Commission believes that lawyers

should remember in counseling clients and determining their own behavior that the letter of the

law is only a minimal threshold describing what is legally possible, while professionalism is

meant to address the aspirations of the profession and how we as lawyers should behave.  Ethics

discussions tend to focus on misconduct -- the negative dimensions of lawyering. 

Professionalism discussions have an affirmative dimension -- a focus on conduct that

preserves and strengthens the dignity, honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect

more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See

Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two

documents should serve as the beginning points for professionalism discussions, not because

they are to be imposed upon Georgia lawyers or bar associations, but because they serve as
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words of encouragement, assistance and guidance.  These comprehensive statements should be

utilized to frame discussions and remind lawyers about the basic tenets of our profession.

Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:
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� Administration of Justice

� Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts

� Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early

neutral evaluation, other dispute resolution processes alternative to litigation

� Billable Hours
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� Client Communication Skills

� Client Concerns and Expectations

� Client Relations Skills

� Commercial Pressures

� Communication Skills (oral and written)

� Discovery - effective techniques to overcome misuse and abuse

� Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,

socioeconomic status

� Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical

and competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those

activities which (1) teach lawyers how to organize and manage

their law practices so as to promote the efficient, economical and

competent delivery of legal services; and (2) teach lawyers how to

create and maintain good client relations consistent with existing

ethical and professional guidelines so as to eliminate malpractice

claims and bar grievances while improving service to the client

and the public image of the profession.

� Mentoring
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� Responsibility for performing community, public and pro bono service

� Restoring and sustaining public confidence in the legal system, including courts, lawyers,

the systems of justice

� Roles of Lawyers

The Lawyer as Advocate

The Lawyer as Architect of Future Conduct

The Lawyer as Consensus Builder

The Lawyer as Counselor

The Lawyer as Hearing Officer

The Lawyer as In-House Counsel

The Lawyer as Judge (or prospective judge)

The Lawyer as Negotiator

The Lawyer as Officer of the Court

The Lawyer as Problem Solver

The Lawyer as Prosecutor

The Lawyer as Public Servant

� Satisfaction in the Legal Profession
� Sexual Harassment
� Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the
University of Chicago Law Schools, often cautioned his students:

The lawyer is a man of many conflicts.  More than anyone else in our society, he
must contend with competing claims on his time and loyalty.   You must
represent your client to the best of your ability, and yet never lose sight of the fact
that you are an officer of the court with a special responsibility for the integrity of
the legal system.  You will often find, brethren and sistern, that those professional
duties do not sit easily with one another.  You will discover, too, that they get in
the way of your other obligations – to your conscience, your God, your family,
your partners, your country, and all the other perfectly good claims on your
energies and hearts.  You will be pulled and tugged in a dozen directions at once. 
You must learn to handle those conflicts.4

The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A
major goal of Professionalism CLE is to encourage introspection and dialogue about these
issues.  

       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)4
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019

Members
The Honorable Harold D. Melton (Chair),
Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo,
Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer,
Atlanta
Mr. Kenneth B. Hodges III, Atlanta
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian,
Atlanta
The Honorable Rizza O’Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour,
Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
Professor Roy M. Sobelson, Atlanta 

LIAISONS

Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta 
Ms. Paula J. Frederick, Atlanta 
Professor Nicole G. Iannarone, Atlanta 
Ms. Tangela S. King, Atlanta 
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT

The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to
exercise the highest levels of professional integrity in their
relationships with their clients, other lawyers, the courts, and
the public and to fulfill their obligations to improve the law
and the legal system and to ensure access to that system.

CALLING TO TASKS

The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:

1. To recognize that the reason for the existence of
lawyers is to act as problem solvers performing their
service on behalf of the client while adhering at all
times to the public interest;

2. To utilize their special training and natural talents in
positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.

�������
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times to the public interest;

2. To utilize their special training and natural talents in
positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral

Authority in the Professions.”  While expressing concern about the decline in moral authority of

all the professions, he focused on the legal profession because of the respect and confidence in

which it has traditionally been held and because it has been viewed as serving the public in

unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as

serious a consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the

professionalism movement in Georgia.  At the first convocation on professionalism, the Court

announced and administered to those present a new Georgia attorney’s oath emphasizing the

virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word

“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the

State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truth-

telling is expected, always and everywhere, of every true professional.  Since the convocation,

the new oath has been administered to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean

myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and

defend the Constitution of the United States and the Constitution of the State of Georgia.  So

help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on

Professionalism was asked to revise the Oath of Admission to make the wording more relevant

to the current practice of law, while retaining the original language calling for lawyers to “truly

and honestly, justly and uprightly” conduct themselves.  The revision was approved by the

Georgia Supreme Court in 2002.

Professionalism CLE General Materials v. 09-06-18

APPENDIX C

OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,

justly and uprightly conduct myself as a member of this learned

profession and in accordance with the Georgia Rules of

Professional Conduct, as an attorney and counselor and that I

will support and defend the Constitution of the United States and

the Constitution of the State of Georgia.  So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral

Authority in the Professions.”  While expressing concern about the decline in moral authority of

all the professions, he focused on the legal profession because of the respect and confidence in

which it has traditionally been held and because it has been viewed as serving the public in

unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as

serious a consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the

professionalism movement in Georgia.  At the first convocation on professionalism, the Court

announced and administered to those present a new Georgia attorney’s oath emphasizing the

virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word

“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the

State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truth-

telling is expected, always and everywhere, of every true professional.  Since the convocation,

the new oath has been administered to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean

myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and

defend the Constitution of the United States and the Constitution of the State of Georgia.  So

help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on

Professionalism was asked to revise the Oath of Admission to make the wording more relevant

to the current practice of law, while retaining the original language calling for lawyers to “truly

and honestly, justly and uprightly” conduct themselves.  The revision was approved by the

Georgia Supreme Court in 2002.

Professionalism CLE General Materials v. 09-06-18

APPENDIX C

OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,

justly and uprightly conduct myself as a member of this learned

profession and in accordance with the Georgia Rules of
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APPENDIX D

A LAWYER’S CREED

To my clients, I offer faithfulness, competence, diligence, and good
judgment.  I will strive to represent you as I would want to be represented and to be
worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and
civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.

To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy.  I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare.  I
will strive to make our association a professional friendship.

To the profession, I offer assistance.  I will strive to keep our business a
profession and our profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service.  I will strive to
improve the law and our legal system, to make the law and our legal system
available to all, and to seek the common good through the representation of my
clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

APPENDIX E

ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of

professional community in the current practice of law.  These trends are manifested in an undue

emphasis on the financial rewards of practice, a lack of courtesy and civility among members of

our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of

regard for others and for the common good.  As a community of professionals, we should strive

to make the internal rewards of service, craft, and character, and not the external reward of

financial gain, the primary rewards of the practice of law.  In our practices we should remember

that the primary justification for who we are and what we do is the common good we can

achieve through the faithful representation of people who desire to resolve their disputes in a

peaceful manner and to prevent future disputes.  We should remember, and we should help our

clients remember, that the way in which our clients resolve their disputes defines part of the

character of our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional

community.  Accordingly, the Court issues the following Aspirational Statement setting forth

general and specific aspirational ideals of our profession.  This statement is a beginning list of

the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and

certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a

professionalism that can stand against the negative trends of commercialization and loss of

community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use

the following aspirational ideals to reexamine the justifications of the practice of law in our

society and to consider the implications of those justifications for their conduct.  The Court

feels that enhancement of professionalism can be best brought about by the cooperative efforts

of the organized bar, the courts, and the law schools with each group working independently,

but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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A LAWYER’S CREED
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GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfish

interests.

(b) To model for others, and particularly for my clients, the respect due to those we

call upon to resolve our disputes and the regard due to all participants in our

dispute resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or

national origin.  The social goals of equality and fairness will be personal goals

for me.

(d) To preserve and improve the law, the legal system, and other dispute resolution

processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes

available to all.

(f) To practice with a personal commitment to the rules governing our profession

and to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct.  The

dignity and the integrity of our profession is an inheritance that must be

maintained by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the

moral voice of clients to the public in advocacy while being the moral voice of

the public to clients in counseling.  Good lawyering should be a moral

achievement for both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

APPENDIX E

SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making.  

As a professional, I should:

(1) Counsel clients about all forms of dispute resolution;

(2) Counsel clients about the value of cooperation as a means towards the

productive resolution of disputes;

(3) Maintain the sympathetic detachment that permits objective and

independent advice to clients;

(4) Communicate promptly and clearly with clients; and,

(5) Reach clear agreements with clients concerning the nature of the

representation.

(c) To fair and equitable fee agreements.  

As a professional, I should:

(1) Discuss alternative methods of charging fees with all clients;

(2) Offer fee arrangements that reflect the true value of the services

rendered;

(3) Reach agreements with clients as early in the relationship as possible;

(4) Determine the amount of fees by consideration of many factors and not

just time spent by the attorney;

(5) Provide written agreements as to all fee arrangements; and,

(6) Resolve all fee disputes through the arbitration methods provided by the

State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of

conflicting loyalties in a manner designed to achieve the fidelity to clients that is

the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent

representation of all parties.  

As a professional, I should:

(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS
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(2) Grant reasonable requests for extensions or scheduling changes; and,

(3) Consult with opposing counsel in the scheduling of appearances,

meetings, and depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional

obligations and consistent with the dignity of the search for justice.  

As a professional, I should:

(1) Not serve motions or pleadings in such a manner or at such a time as to

preclude opportunity for a competent response;

(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;

(4) Avoid rudeness and other acts of disrespect in all meetings including

depositions and negotiations;

(5) Prepare documents that accurately reflect the agreement of all parties;

and,

(6) Clearly identify all changes made in documents submitted by opposing

counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:

(a) To represent my clients in a manner consistent with the proper functioning of a

fair, efficient, and humane system of justice.  

As a professional, I should:

(1) Avoid non-essential litigation and non-essential pleading in litigation;

(2) Explore the possibilities of settlement of all litigated matters;

(3) Seek non-coerced agreement between the parties on procedural and

discovery matters;

(4) Avoid all delays not dictated by a competent presentation of a client’s

claims;

(5) Prevent misuses of court time by verifying the availability of key

participants for scheduled appearances before the court and by being

punctual; and,

(6) Advise clients about the obligations of civility, courtesy, fairness,

cooperation, and other proper behavior expected of those who use our

systems of justice.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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(b) To model for others the respect due to our courts.  

As a professional I should:

(1) Act with complete honesty;

(2) Know court rules and procedures;

(3) Give appropriate deference to court rulings;

(4) Avoid undue familiarity with members of the judiciary;

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of

members of the judiciary;

(6) Show respect by attire and demeanor;

(7) Assist the judiciary in determining the applicable law; and,

(8) Seek to understand the judiciary’s obligations of informed and impartial

decision-making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person;

and,

(c) To assist my colleagues become better people in the practice of law and to

accept their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law.  

As a professional, I should:

(1) Assist in continuing legal education efforts;

(2) Assist in organized bar activities; and,

(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  

As a professional, I should:

(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,

(3) Assist in the enforcement of the legal and ethical standards imposed upon

all lawyers.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  

As a professional, I should:

(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,
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As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice

including the social effect of advertising methods. 

As a professional, I should ensure that any advertisement of my services:

(1) is consistent with the dignity of the justice system and a learned profession;

(2) provides a beneficial service to the public by providing accurate information

about the availability of legal services;

(3) educates the public about the law and legal system;

(4) provides completely honest and straightforward information about my

qualifications, fees, and costs; and,

(5) does not imply that clients’ legal needs can be met only through aggressive

tactics.

(c) To provide the pro bono representation that is necessary to make our system of

justice available to all.

(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;

(2) Assisting in the education of the public concerning our laws and legal

system;

(3) Commenting publicly upon our laws; and,

(4) Using other appropriate methods of effecting positive change in our laws

and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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The Im portance 
of Lawyers Abandoning 
the Sham e and Stigm a 
of M ental I l lness
One tenet  of  t he Chief  Just iceʼ s Com m ission on Professional ism ʼ s 
“ A Lawyer ʼ s Creed”  is “ To m y col leagues in  the pract ice of  law, I  o � er  
concern for  your  wel fare.”  I f  you are aware of  a col league that  m ay be 
exper iencing di � cul t ies, ask quest ions and o � er  to help them  contact  the 
Lawyer  Assistance Program  for  help.

BY MICHELLE BARCLAY

January is the month w hen Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brotherʼs marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robinʼs suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emoryʼs website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur. 
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robinʼs impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was GE
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access 
to available medical services without 
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We̓d had 
a work meeting the day before he died 
where he made a long t̒o do  ̓list. Who 
makes a long ̒to do  ̓list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ̒ to do  ̓list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they r̓e no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. �

Afterword by Chief Justice̓s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice̓s 
Commission on Professionalism̓s “A Lawyer s̓ 
Creed” 4 is “To my colleagues in the practice of 
� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �
are aware of a colleague that may be expe-
� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michel le Barclay, J.D., has more 
than 20 years experience working 
in Georgiaʼs judicial branch. She is 
current ly the division director of 
Communicat ions, Children, Families, 
and the Courts within the Judicial 
Council of Georgiaʼs Administ rat ive 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and t rauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at  Emory 
University School of Law. She can be 
reached at  404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes
1. https:/ / twitter.com/TimetoChange.
2. See http:/ /www.bbc.com/news/

health-43143889 (last viewed April 2, 2018).
3. See, e.g., https:/ /www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018).

4. https:/ / www.gabar.org/ aboutthebar/
lawrelatedorganizations/ cjcp/ lawyers-
creed.cfm.

5. https:/ /www.gabar.org/
committeesprogramssections/programs/
lap/ index.cfm.
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GBJ | Professionalism Page

Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 
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1

1

Georgia Department of 
Veterans Service

Serving  Those  Who  Served

The GDVS is a state government agency established 
to serve Georgia’s veterans and their families in all 

matters pertaining to veterans benefits.

2

2

Commissioner

Mike Roby

3

Georgia Veterans

Georgia is home to approximately 700,000 veterans. 

Our state government, through the GDVS, 
pledges to provide the best quality of service to 

these veterans and their families. 

Georgia consistently ranks among the top 
states in securing federal veterans benefits.

4
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3

Veterans Population
State Rankings*

1 California 1,735,213
2 Texas 1,594,564
3 Florida 1,559,778
4 Pennsylvania 845,507
5 New York 806,827
6 Ohio 796,267
7 North Carolina 731,378
8 Virginia 729,398
9 Georgia 699,322

10 Illinois 646,939

* Per the federal FY 2016 Geographic Distribution of VA Expenditures 
Report by the National Center for Veterans Analysis and Statistics. 5

Compensation and Pension
State Rankings*

1 Texas $8,433,064,000
2 California $7,252,271,000
3 Florida $6,288,593,000
4 North Carolina $3,875,723,000
5 Georgia $3,528,819,000
6 Virginia $3,154,782,000
7 Pennsylvania $2,612,747,000
8 New York $2,567,691,000
9 Ohio $2,412,518,000

10 Washington $2,351,434,000

* Per the federal FY 2016 Geographic Distribution of VA Expenditures 
Report by the National Center for Veterans Analysis and Statistics. 6

4

GDVS Missions

n Benefits
n Appeals
n Health & Memorials
n Administration
n Veterans Education & Training
n Public Information

7

8

Benefits
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5

9

Benefits Assistance
Veterans Field Service Offices

GDVS Benefits Assistance

10

n GDVS Veterans Field Service Offices offer 
personal assistance to veterans and their families 
in all matters pertaining to veterans benefits. 

n GDVS employs certified service officers to provide 
expert advice, counseling, and assistance in the 
application process for state and federal benefits. 

n Veterans and their families are encouraged to 
visit the nearest Veterans Field Service Office. 
Find listings at veterans.ga.gov/field-offices.

6

11

Appeals

GDVS Appeals Division 

12

n Assists veterans and their families who dispute the 
disposition of their claims for veterans benefits. 

n In 2017, the Appeals Division handled:
• 984 hearings before the Board of Veterans Appeals 

n BVA Video Conference Hearings 
n BVA Travel Board Hearings
n Decision Review Officer Hearings 
n Proposed Reduction Hearings

• 12,183 other actions (appeal papers filed, etc.)

n Open by appointment only: 404-929-5345
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7

13

Health & Memorials

Georgia War Veterans Nursing Home 
Augusta

14

8

Georgia War Veterans Nursing Home 
Augusta

n Augusta University operates the home
• Capacity: 188
• Current Patient Load: 141*

n Admission Criteria
• Wartime service
• Other than dishonorable discharge
• Georgia residency

n Past two years
n Any five (or more) of the past 15 years

n Admissions Contact: 706-721-2405

* As of April 6, 2018 15

Georgia War Veterans Home 
Milledgeville

16
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9

Georgia War Veterans Nursing Home 
Milledgeville

n United Veteran Services operates the home
• Capacity: 375 
• Current Patient Load: 225*

n Houses a full-time VA Community Based 
Outpatient Clinic (CBOC)

n Admission Criteria
• Wartime service
• Other than dishonorable discharge
• Georgia residency

n Past two years
n Any five (or more) of the past 15 years

n Admissions Contact: 478-445-4295
* As of April 6, 2018

17

The unit will provide comprehensive skilled nursing 
treatment (focusing on TBI, PTSD, and combat injuries) 
for veterans and education for caregivers and families 

• The GWVH Russell Building is being remodeled to 
accommodate the new 58-bed unit while the 
Vinson Building has been renovated to receive 
Russell Building long-term care veterans (60 beds)

• $11 million in federal funding pledged
• $6 million in state bond funding appropriated
• Operating funds: 100% from the VA for service-

connected veterans
• Scheduled to open in 2019

Sub-Acute Rehabilitation 
Therapy Unit

18

10

19

20
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11

n 58 bed sub-acute rehab unit

n Will serve veterans with TBI, PTSD, 
amputations and other combat related injuries

n Inpatient unit with anticipated length of stay for 
8-10 weeks

n Admission- Veterans must be service connected 
for TBI, PTSD, Amputation or other combat 
related injury or be 70% or greater service 
connected disabled

Georgia War Veterans Home
Milledgeville, Georgia

21

Clinical Treatment Program

n Physical Rehabilitation
n Cognitive Training
n Psychological and Behavioral Counseling
n Medication Management
n Life Skills Training
n Substance Abuse Education
n Chaplain Services
n Recreational Therapy
n Patient/Family/Caregiver Education and Training

22

12

n Projected start date to open unit- 2019
n Veterans admitted must be service 

connected in at least one area listed 
below and be admitted for treatment in 
that area:
• TBI
• PTSD
• Amputations
• Other combat related injuries that they are 

being admitted for and treated for
• 70% or greater service connected disabled

Sub-Acute Rehab Unit

23

n Length of stay (LOS)- 8-10 weeks however, LOS 
is patient driven with veterans being able to 
remain at the facility for as long as necessary if 
skilled nursing care is required

n Each veteran will receive a patient specific plan of 
care

n Follow up management for veterans for one (1) 
year post discharge

n Veterans can be re-admitted to the facility after 
initial discharge if further treatment is needed

Clinical Treatment Program

24
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13

§ Veterans with other than dishonorable discharges
§ Veterans under the rules established by VA
§ Retired* members of the Reserves/National Guard 
§ Active duty service members who died in the line of duty 

§ Dependents
§ Veteran’s spouse 
§ Veteran’s child (minor or disabled)

§ Costs
§ Free: gravesite, vault, marker, use of the committal chapel
§ Cost: casket, preparation of the body, and other funeral costs 

(transportation, use of funeral home, minister, etc.)

* Or retirement eligible at time of death

Georgia Veterans Memorial Cemeteries 
Eligibility Criteria

25

Committal Chapel Interior
Glennville – Typical of Both Cemeteries

26

14

§ Opened in 2007
§ 100% of construction funded by VA with state funding for 

design that is reimbursed by the VA
§ 1,271* veterans, spouses, and dependents interred

§ Located on 42 acres just north of Glennville city limits 
on U.S. Highway 301 (25 miles west of Fort Stewart)
§ In-ground vaults (traditional burial) 
§ Cremation sites (columbarium or in-ground burial)
§ Memorial markers (veterans whose remains are unavailable) 
§ Veterans Field Service Office on-site

* As of  April 6, 2018

Georgia Veterans Memorial Cemetery 
Glennville

27

Ceremonial Area
Milledgeville – Typical of Both Cemeteries

28
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15

§ Located on 142 acres approximately 5 miles south of 
downtown Milledgeville on Georgia Highway 112
§ In-ground vaults (traditional burial) 
§ Cremation sites (columbarium or in-ground burial)
§ Memorial markers  (veterans whose remains are unavailable) 
§ Wooded terrain with lake on-site

§ Opened in 2001
§ 100% of construction funded by VA with state funding for 

design that is reimbursed by the VA
§ 3,279* veterans, spouses, and dependents interred

§ Expansions: 2011 and 2018 (due to open in the Fall)
* As of April 6, 2018

Georgia Veterans Memorial Cemetery 
Milledgeville

29

30

Administration

16

GDVS Administration 

31

n Manages department budget

n Provides support services to department
• Accounting
• Clerical
• Human Resources
• Information Technology
• Operations

n Supervises ongoing special projects
• 50th Anniversary Commemoration of the Vietnam War
• Returning Veterans Task Force

GDVS Administration
Department Budget

Fund Source Budget – FY 2019

State $23,040,744

Federal $14,734,560

Other $3,107,465

Total $40,882,769
32



VA ACCREDITATION
101 of 182

15

§ Located on 142 acres approximately 5 miles south of 
downtown Milledgeville on Georgia Highway 112
§ In-ground vaults (traditional burial) 
§ Cremation sites (columbarium or in-ground burial)
§ Memorial markers  (veterans whose remains are unavailable) 
§ Wooded terrain with lake on-site

§ Opened in 2001
§ 100% of construction funded by VA with state funding for 

design that is reimbursed by the VA
§ 3,279* veterans, spouses, and dependents interred

§ Expansions: 2011 and 2018 (due to open in the Fall)
* As of April 6, 2018

Georgia Veterans Memorial Cemetery 
Milledgeville

29

30

Administration

16

GDVS Administration 

31

n Manages department budget

n Provides support services to department
• Accounting
• Clerical
• Human Resources
• Information Technology
• Operations

n Supervises ongoing special projects
• 50th Anniversary Commemoration of the Vietnam War
• Returning Veterans Task Force

GDVS Administration
Department Budget

Fund Source Budget – FY 2019

State $23,040,744

Federal $14,734,560

Other $3,107,465

Total $40,882,769
32



VA ACCREDITATION
102 of 182

17

Commemoration of the 50th

Anniversary of the Vietnam War
The State of Georgia is a Commemorative Partner 

with the U.S. Department of Defense
n State Capitol Ceremonies

• September 2013 – Partnership formalized
• March 2014 – Medal of Honor recipients honored
• September 2014 – Families of MIAs honored
• March 2015 – Certificate of Honor program launched
• September 2015 – Former POWs honored
• March 2016 – State-employed veterans honored
• September 2016 – Georgia Salute to POW/MIA
• September 2017 – Families of MIAs honored
• March 2018 – Wreath Laying for National Vietnam 

Veterans Day in Georgia 33

Commemoration of the 50th

Anniversary of the Vietnam War

34

18

Commemoration of the 50th

Anniversary of the Vietnam War

Honoring Vietnam Veterans Across Georgia
• Governor of Georgia’s Certificates of Honor

n 21,200+ presented since March 2015
• Group presentation ceremonies

n 300+ since March 2015
• Individual presentation ceremonies

n ~150 in-person, ~4,500 by mail
• DOD Vietnam Lapel Pins

n 16,700 since March 2015

veterans.ga.gov/vietnam 35

Returning Veterans Task Force
(RVTF)

§ Established by state law in 2013

§ Composed of 12 state agencies 

§ Coordinates activities and services focusing on 
veterans coming to live and work in Georgia 
• Newly separated/retired
• Newly relocated to the state

§ Annually recommends legislative initiatives 
(related to veteran issues) to the Governor, Lt. 
Governor, and Speaker of the House of 
Representatives 36
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19

Returning Veterans Task Force
(RVTF)

§ “Welcome to Georgia” video by Governor Deal 
created to showcase the advantages Georgia 
offers to separating/retiring service members

veterans.ga.gov/rvtf
37

38

Veterans
Education & Training

20

Veterans Education 
& Training Division 

(A VA State Approving Agency – SAA)

A the SAA, is responsible for approving and 
supervising all Georgia educational institutions 
and training establishments offering education 
and training to veterans under the GI Bill. 

§ There are currently 1,716* schools and training 
establishments approved for veterans to use their 
VA educational benefits in Georgia

• 405* approved schools  
• 1,311* approved training establishments

* Source: VA – As of January 2018 39

Veterans Education 
& Training Division 

(A VA State Approving Agency – SAA)

During fiscal year 2017, there were 18,547 
veterans enrolled in VA educational programs 
throughout Georgia:

• 17,606 enrolled in educational programs
• College Degree Programs 
• Professional Programs
• Technical Career Programs
• Vocational Programs
• Flight Training

• 941 enrolled in OJT programs

40
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21

41

Public Information

42

§ Keeps veterans and the public informed of 
GDVS news and events, legislative changes, and 
other pertinent information 

§ Publishes promotional materials (benefits books, 
calendars, flyers, etc.)

§ Maintains website (veterans.georgia.gov)

§ Fosters connections via online communities 
(Facebook, Twitter, Blog)

Public Information Division

22

Women are a growing segment of the veterans 
population nationwide, and Georgia is home to a high 
percentage of female veterans. 

• 13% of Georgia veterans (~93,000) are women
• The nationwide percentage of female veterans will 

continue to grow 
• Female veterans have unique needs, and the 

GDVS aims to address these through this program
• Provides support for Military Sexual Trauma 

(MST) claims and appeals
• Holds conferences around the state to support 

women veterans

Women Veterans Office

43

44

Vision for the Future
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23

45

§ Create 501(c)(3) foundation
• Presently, the GDVS has to turn away potential 

donors for lack of a legal tax-exempt means to 
accept funds

• Foundation’s funds will benefit veterans at state 
war veterans nursing homes, state veterans 
cemeteries and support other purposes of the 
GDVS

• GDVS Commissioner appoints governing board 
with Veterans Service Board approval

• Legislation has been approved by the state 
legislature and is awaiting approval by the 
Governor

FY 2019 Legislative Changes

46

§ Establish new Veterans Field Service Offices in 
under-served areas of Georgia
• New two person field office opening in 

Columbia county later this year

§ Expand existing Veterans Field Service Offices 
in high-density areas of Georgia
• Office expansions at our Atlanta VAMC and 

Columbus locations will occur later this year

Future Goals

24

47

Benefits Assistance
Current Locations

48

Benefits Assistance
Areas of Need
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25

Questions?

GEORGIA DEPARTMENT OF VETERANS SERVICE
404-656-2300

veterans.georgia.gov

facebook.com/gavetsvc twitter.com/gavetsvc

49
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MEMORANDUM FOR: VA Accreditation CLE 
FROM: M. Christopher Pitts, Director 
  Military Legal Assistance Program (MLAP) 
DATE: October 11, 2018 
SUBJECT: Status of the Military Legal Assistance Program 
 
Background and Overview of Work:  The main objective of the State Bar of Georgia’s Military 
Legal Assistance Program (MLAP) has been and remains to connect lawyers with service 
members and veterans who need legal assistance.  Thus far over 2,100 service members or 
veterans have been so connected as summarized below.   
 

1) New Goals.  MLAP has worked through its ability to balance the need of service 
members and veterans for legal assistance with the desire to provide attorneys pro bono 
opportunities for those who need it the most.  The Program will continue to offer 
reduced-fee legal assistance for those who qualify but also seeks to increase the number 
of cases being handled pro bono by Georgia attorneys. 
 

2) Redefined Eligibility Criteria. All service members will continue to qualify for legal 
assistance for issues related to deployment and change of duty station.  All veterans will 
continue to qualify for legal assistance for VA benefits issues.  To qualify for pro bono 
assistance, service members (active duty, reservists, and National Guard members) will 
need to be rank E-5 or below.  For veterans to qualify for pro bono assistance, they will 
need to be retirees or fully disabled veterans who are facing a financial hardship.  
Financial hardships are presumed with household incomes at or below 200% of the 
Federal Poverty Level.  
 

3) Statistical Reporting.  The goal is that MLAP will be able to provide more numbers 
concerning number of cases handled pro bono, number of cases handled low bono, and 
number of hours worked by attorneys.  This will be accomplished in two ways: (1) 
determining at the outset of the connection whether the case may be handled pro bono 
or reduced-fee; and (2) a possible case management system to automate case-status 
emails and surveys to participating attorneys.  
 

4) Attorney Recruitment. The Program is looking to supplement its existing list of 
attorneys.  In particular, there is a need for more attorneys in these geographic areas: 
Albany, Augusta, Columbus, Kingsland/St. Marys, and Valdosta.  Please email interest 
in participating in the program to MLAP@gabar.org.  
 

5) Fort Gordon Recognized Augusta Area Attorneys.  On September 12, 2018, Fort 
Gordon and MLAP co-hosted a recognition reception for attorneys in the Augusta areas 
who have helped numerous service members and veterans in the area.  Those attorneys 
were: Thomas Allgood Jr. (posthumously), Donna Lorraine Barlett, William Emil Cassara, 

2 
 

Bobby Lee Christine, J. Patrick Claiborne, Shawn Patrick Hammond, Chuck R. Pardue, 
and Shellana Joanna Welch. 

 
6) Cases Processed (as of August 23, 2018).  Update to current case numbers, 

including number of connections made and percentage of pro bono and reduced-
fee cases.  
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MEMORANDUM FOR: VA Accreditation CLE 
FROM: M. Christopher Pitts, Director 
  Military Legal Assistance Program (MLAP) 
DATE: October 11, 2018 
SUBJECT: Status of the Military Legal Assistance Program 
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12:45 UPDATES FROM THE VETERANS      
  ADMINISTRATION
  Sophia E. Haynes, District Counsel, U.S.     
  Department of Veterans Affairs, Atlanta
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1:15 VA PENSION AND DIC
  Patricia Elrod-Hill
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1:45 VA APPEALS PROCESS – MOCK SCENARIO   
  AND WALK THROUGH
  Drew N. Early
  Victoria H. Watkins, Attorney at Law, Marietta
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VA	Appeals	Process—A	
Practicum

An overview for the State Bar of 
Georgia

Drew N. Early and Victoria Watkins
October 11, 2018

The	Nuts	and	Bolts

10/4/18
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Or	moving	from	30,000	feet	to	
ground	level…

An	Appeal	
Claimant (or survivor—more about that later) receives an adverse rating 
decision

DENIED
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Appeal	or	Not:
• USAF Veteran with apparent history of HTN and in-
service stress:
• Service Treatment Records
• Duty Reports
• Evaluations

(VA	Forms	Disclaimer)

We will use the existing forms as RAMP Forms have yet to be published…
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Notice	of	Disagreement
Fill it out:
Select DRO or
“local hearing”

10/4/18
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Notice	of	Disagreement
Indicate what the client
wants: % (if known) or 
Service connection.

Also advise if expediting
the appeal is requested:
- Financial hardship
- Terminal condition
- Advanced years 

Time	to	Make	Entry	into	the	
Case

Leave blank
Leave blank
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Time	to	Make	Entry	into	the	
Case	(cont.)

And, of course, you file your Fee Agreement with OGC

The	VA	responds….
Rating decision:  Good sign or

Statement of the Case

10/4/18

10

Appealing	the	SOC
VA Form 9—Appeal to BVA

Indicate “Reasons and Bases were
Inadequate”

Request live videoconference option

Next	Steps
Garner more favorable evidence

Write and submit brief to the Board
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Practice	tips

• The process takes time—set reasonable expectations for 
your clients.  VA has a significant workload.

• This is a practice area where relationships matter.  Estate 
work means you get to know the staff at the Probate 
Court.  Similarly, VA work means…

• Find someone good at writing medical opinions

We	salute	and	honor	all	our	veterans	
and	their	surviving	spouses	by:
•Providing effective options
•Educating to make informed decisions
•Understanding the impact of decisions
•Facilitating the decisions
•Accommodating change, as circumstances 
change over time

10/4/18
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Questions
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3:00 DRB/BCMR PROCESS
  Steven P. Shewmaker, Shewmaker & Shewmaker,  
  LLC, Atlanta
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A BRIEF GUIDE TO NAVIGATING DISCHARGE REVIEW BOARDS AND BOARDS 
FOR CORRECTION OF MILITARY RECORDS 

By Steven P. Shewmaker and Benjamin Stahl 
Shewmaker & Shewmaker, LLC 

 
 

INTRODUCTION 

 Military service members face a variety of administrative actions during their 

military careers.  These administrative actions can be as routine as a performance 

evaluation report or as life changing as an administrative separation.  When faced with 

these administrative actions, service members have administrative recourse through 

administrative boards to correct or fix an alleged error.  There are two primary boards in 

the military for such corrections.  The Discharge Review Board (DRB) is the military 

board to consider reviews or changes to a service member’s DD-214.  The Board for 

Correction of Military Records (BCMR) is a board to correct any military record.  

Because a BCMR can change any military record, it is a much broader board in what it 

can do.  This paper goes over both DRBs and BCMRs.   

 Discharge Review Boards (DRBs) operate within each of the branches of the 

military. This is also the case for Boards for Correction of Military Records (BCMR). The 

Army, Air Force and Coast Guard each have their own DRB and BCMR. The Navy and 

Marine Corps share a DRB and the Board for Correction of Naval Records (hereinafter 

referred to as BCNR or also BCMR). Thus, there are two types of boards which can 

assist in upgrading a veteran’s discharge: the branch specific DRB and the branch’s 

BCMR/BCNR. As the names imply, the powers of the former are somewhat more 

limited than those of the latter. While DRBs specifically review discharge papers and 

can upgrade those discharges, BCMRs are able to access a whole host of military 

2 
 

documents including grade determination reviews, official military personnel files and 

others. To better understand the need for military documents to accurately reflect a 

military members service, let’s look to what is without a doubt, the most important 

document received by military members when they leave active service, Form DD-214 

(“Form” or “DD-214”).1 

FORM DD-214 

DD Form 214 is a plain document with few serifs a dull grey shading. The form 

begins with biographical information of the servicemember: name, rank, date of birth, 

etc. The middle of the Form comprises a compact description of the member’s service 

and assignments, and at the bottom, taking up four lines, is the section “Special 

Additional Information.” This final section includes the data entry boxes: CHARACTER OF 

SERVICE; REENTRY CODE; and NARRATIVE REASON FOR SEPARATION.2 Often, it is the 

information contained within these three boxes which will directly impact and affect 

military members for the rest of their lives. The information contained within these boxes 

                                                             
1 For an example Form DD-214, see Attachment A. 

2 Although rarely sought as a correction of records, the SEPARATION CODE box also has 

importance. The list of potential separation codes is vast, and each code has its own purpose. 

E.g., “JPB” may describe a separation due to drug use, while “JPC” may signify drug abuse. 

These codes are often subsumed into the larger, more relevant sections of Character of Service 

and Reentry Code. For a sample list of codes that have been used in the past, see SPN and 

Separation Codes, TOUCHSTONE RESEARCH GROUP, LLC, https://dd214.us/reference/SPN_ 

Codes.pdf (last accessed Aug. 23, 2018). 
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may determine whether the military member will be able to re-enlist, attend college, find 

a suitable career or seek treatment at a Veterans Affairs hospital. Although Character of 

Service is by far the most common, these boxes are the ones which are regularly the 

target of those members who are hopeful for discharge upgrade. Thus, it is important to 

at least have some fundamental understanding of what is contained in these boxes. In 

order of the least likely to be appealed to the most common, those boxes include: 

• NARRATIVE REASON FOR SEPARATION: this cell may include a concise explanation 

that the separation was due to events such as “Reduction in Force,” “Erroneous 

Entry,” and “Substandard Performance.” While the language of this cell may 

appear damning, it is uncommon for this information to be the focus of a 

veteran’s attention for appeal. This is because, as we will see, the character of 

service trumps the narrative reason for separation. E.g. if a veteran received an 

honorable discharge, then the veteran is unlikely to seek a correction to his DD-

214 in the future, even if the narrative reason for separation is somewhat 

negative in nature. Alternatively, where a veteran receives a dishonorable 

discharge, the narrative reason for separation may be irrelevant to their desire to 

seek an upgrade. 

• REENTRY CODE: These codes determine whether a veteran has any chance of 

reenlisting in the military in the future. For instance, it may be the case that a 

servicemember is discharged early in her career due to a defect in her original 

entry. The reentry code on her DD-214 dictates whether and under which 

conditions she would be allowed to seek reentry. These codes ranges from RE-1 

4 
 

to RE-4, with sub-categories available.3 A reentry code of RE-1 signifies that the 

veteran was fully qualified to serve when they separated and should be 

considered fully qualified to return to service. On the other hand, RE-4 implies 

that the veteran was unqualified to serve in the past and should never be 

considered for reentry in the future. 

• CHARACTER OF SERVICE: The most important part of any DD-214 is found in the 

character of service cell. Generally, a veteran’s service will be characterized as 

either Honorable, General (Under Honorable Conditions), Other than Honorable, 

Bad Conduct or Dishonorable. This information is most often the topic of a 

veteran’s appeal for either a discharge upgrade or a correction of military 

records. The characterization of a veteran’s service directly impacts whether that 

veteran will have access to the GI Bill, VA healthcare facilities, and other VA 

benefits including home loans and disability. Additionally, a veteran whose DD-

214 displays a dishonorable discharge may have difficulty finding a job and, 

regardless of what heroism that veteran may have shown during his service, a 

stigma of being a bad person may affect their personal relationships.4 

                                                             
3 For a sample of reentry codes, see Military Reenlistment Codes, TOUCHSTONE RESEARCH 

GROUP, LLC, https://www.dd214.us/reference/Reenlistment_Codes.pdf (last accessed Aug. 27, 

2018). 

4 See e.g. Marisa Penaloza, Other-than Honorable Discharge Burdens like a Scarlet Letter, 

NPR (Dec. 9, 2013, 6:00 AM) https://www.npr.org/2013/12/09/249342610/other-than-honorable-

discharge-burdens-like-a-scarlet-letter (A combat veteran said he “went down to the Battle 
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DISCHARGE REVIEW BOARDS5 

DRBs only upgrade the characterization of a discharge on a service member’s 

DD Form 214 and may do so only where the discharge isn’t the result of a court-martial. 

DRBs do not have any power to change reentry codes or narrative reasons for 

discharge. Generally, DRBs consider issues which are either rooted in fairness/equity or 

impropriety, such as where the military didn’t follow the appropriate protocols and rules. 

To argue inequity, the veteran will need to explain how exactly the discharge that she 

received was an unfair characterization of her service. This could be the case where 

she is being discharged for a minor offense or where she was discharged for violation of 

policies which have subsequently changed. Considerations of the DRBs are governed 

by specific statutory language6 and operate under the presumption of “regularity in the 

conduct of governmental affairs.”7 That is to say that the burden of proof is on the 

veteran to show that, for some reason, the information contained in their records and 

discharge fall outside what is considered the norm. A veteran has fifteen (15) years from 

the date of being issued the DD-214 to request a change in the character of or reason 

for discharge.8 This is a hard deadline and if a veteran misses it, the veteran loses the 

opportunity to go before a DRB and must go directly to a Board for Correction of Military 

                                                             
Creek VA” and the receptionist “looked at my discharge and said, ‘Well, you have a bad 

discharge . . . Congress does not recognize you as a veteran.’ And they turned me away”). 

5 The controlling statute of discharge review procedures can be found at 32 C.F.R. § 70.8. 

6 See 32 C.F.R. § 70.9; 10 U.S.C. § 1553. 

7 32 C.F.R. § 70.8(b)(12)(vi). 

8 Id. at 70.8(a)(2).  

6 
 

Records. Also, if the DRB has issued a decision and the veteran is dissatisfied with the 

final decision of the DRB, the veteran has three years from the denial of upgrade to 

submit the case to a BCMR. 

To gain access to a DRB, the veteran will need to submit DD Form 2939; for 

BCMR/BCNRs, the appropriate form is the DD Form 14910. While these forms constitute 

the mandatory filing by the veteran which initiate the review process, it would be a 

mistake for the veteran to submit this form without having additional evidence prepared 

and attached. 

BOARDS FOR THE CORRECTION OF MILITARY RECORDS11 

Veterans must bring their cases to a BCMR within three years of either 

“discovering the error in injustice” or after having a request denied a Discharge Review 

Board . Importantly, BCMRs have the ability to waive this deadline where the veteran is 

raising concerns that relate to post-traumatic stress disorder or a traumatic brain injury. 

BCMRs have the power to change practically any information on a veteran’s military 

records including performance evaluations, dates of service, and reentry codes. But 

generally, where the change sought is a discharge upgrade, BCMRs will require that the 

veteran exhaust their attempts with a DRB before bringing the matter to the BCMR (if 

                                                             
9 For an example Form 293, see Attachment B. 

10 For an example Form 149, see Attachment C. 

11 The controlling statutes for the procedures used by each branch can be found at: 32 C.F.R. § 

581.3 (for the Army); 32 C.F.R. § 723 (for the Navy and Marine Corps); 32 C.F.R. § 865 (for the 

Air Force); and 33 C.F.R. § 52 (for the Coast Guard). 
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“discovering the error in injustice” or after having a request denied a Discharge Review 

Board . Importantly, BCMRs have the ability to waive this deadline where the veteran is 

raising concerns that relate to post-traumatic stress disorder or a traumatic brain injury. 

BCMRs have the power to change practically any information on a veteran’s military 

records including performance evaluations, dates of service, and reentry codes. But 

generally, where the change sought is a discharge upgrade, BCMRs will require that the 

veteran exhaust their attempts with a DRB before bringing the matter to the BCMR (if 

                                                             
9 For an example Form 293, see Attachment B. 

10 For an example Form 149, see Attachment C. 

11 The controlling statutes for the procedures used by each branch can be found at: 32 C.F.R. § 

581.3 (for the Army); 32 C.F.R. § 723 (for the Navy and Marine Corps); 32 C.F.R. § 865 (for the 

Air Force); and 33 C.F.R. § 52 (for the Coast Guard). 
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still within fifteen (15) years of discharge). Factors that are taken into consideration by 

BCMRs are often like those used by the DRBs, but there is no statutory language which 

guides these higher review boards. However, these boards operate under a similar 

presumption of “administrative regularity”, i.e. that documents are generally accurate 

and government employees are presumed competent, and that the burden is on the 

applicant to prove an error or injustice by a preponderance of the evidence.12 The 

burden remains on the veteran to present evidence which can overcome that 

presumption. 

OVERCOMING THE PRESUMPTION 

 The success rate of discharge upgrades at the BCMR level ranges from 10% to 

20%. But at the lower, some veterans have a success rate as low as 1% in their branch 

DRBs.13 In 2001, the American Legion argued that two primary reasons exist for the 

surprisingly low rates of success.14 First, as stated above, these boards operate under a 

presumption that the government’s actions are both accurate and effective. Second, 

applicants often fail to present the appropriate evidence, fill out the right forms and 

navigate the bureaucracy of these systems. 

                                                             
12 See e.g. 32 C.F.R. § 581.3(e)(2). 

13 See generally, Kathleen Gilberd, Upgrading Less than Fully-Honorable Discharges, AMERICAN 

VETERANS AND SERVICEMEMBERS SURVIVAL GUIDE 346 (Veteran’s for America ed., 2009). 

14 See Guide to Filing Military Discharge Review Board and Board for Correction of Military 

Records Applications, AMERICAN LEGION (2001).  

8 
 

 Whether at a DRB or BCMR, the veteran should be prepared to provide a lot of 

supporting evidence beginning with: (1) an accurately completed application form15; (2) 

a copy of the veteran’s military records; and (3) a detailed statement explaining why the 

upgrade or correction is appropriate. Additional evidence includes, but is not at all 

limited to, documents which demonstrate the veteran’s post-military career, lack of 

interaction with law enforcement, and educational success. Personal statements from 

those that know the veteran are also influential. If the veteran hopes to argue that the 

military failed to consider certain pieces of evidence prior to the discharge, this is the 

veteran’s chance to bring those documents to the board. Although not required, it may 

be helpful for the veteran to provide every award, gold star sticker and thumps up which 

they have received from bosses, friends and family. 

 When this evidence is submitted to the appropriate board, the veteran can 

choose whether they would like to try and make a personal appearance before the 

board. With a DRB, this personal hearing is at the discretion of the veteran, but 

generally will increase the chances of a successful upgrade. However, appearing 

personally before a BCMR requires specific grant by the board and rarely occurs. 

 

 

                                                             
15 The correct application form for a Discharge Review Board is DD Form 293. For BCMR/BCNRs, 

the appropriate form is DD Form 149. While this form constitutes the bare minimum that needs to 

be submitted, it would be counterproductive for the veteran to submit this form without additional 

evidence. 
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SPECIAL CONSIDERATION FOR EVIDENCE OF MENTAL HEALTH DISORDERS 

 On occasion, a veteran will be discharged for reasons which may relate to a 

diagnosis of PTSD, TBI, other mental health conditions or sexual harassment. In fact, 

between 2011 and 2015, more than 57,000 servicemembers were separated from the 

military for misconduct, who later were found to be suffering from PTSD, TBI, anxiety, 

bipolar and substance abuse disorders.16 Whenever this may be the case, the veteran 

should without a doubt, present any and all evidence they have of those facts. Certain 

rules have been issued in the form of memorandum and mandate that military boards 

give “liberal consideration” to upgrade requests where they may be based on these 

factors. The "Kurta Memo” outlines four questions which should be asked by review 

boards whenever one of these claims may have played some role in the discharge or 

the language of the DD-214. 17 Those questions are: (1) did the veteran have a 

condition or experience that may excuse or mitigate the discharge?; (2) did that 

condition exist/ experience occur during military service?; does that condition or 

experience actually excuse or mitigate the discharge?; and (4) does that condition or 

experience outweigh the discharge?18 The Kurta Memo also has guidance for review 

boards to consider when dealing with potential substance abuse issues. Where PTSD 

                                                             
16Nikki Wentling, Pentagon Expands Policy to Upgrade Vets’ Bad Paper Discharges, STARS AND 

STRIPES (Aug. 29, 2017) https://www.stripes.com/news/pentagon-expands-policy-to-upgrade-

vets-bad-paper-discharges-1.485038.  

17 See A.M. Kurta, Attachment to Memorandum for Secretaries of the Military Departments (Aug. 

25, 2017).  

18 Id. 

10 
 

may be an issue, the “Hagel Memo” specifically mandates that “[l]iberal consideration 

will be given in petitions for changes in characterizations of service to Service treatment 

record entries which document one or more symptoms which meet the diagnostic 

criteria of [PTSD].”19 Because of the rules laid out in these memos, it is imperative that a 

veteran provide the best evidence they have on topic including not only professional 

diagnoses, but also statements of fellow servicemembers, friends and family, and 

current employers and co-workers.  

APPEALING A DECISION 

 If a veteran has been through both a DRB and a BCMR and is still unsatisfied 

with the results, it is possible to have the case reconsidered. If no personal appearance 

was granted by a BCMR, then a denial of that application is not a final decision. As long 

as new evidence in support of the veteran’s position is offered, the BCMR can 

reconsider the case. Alternatively, under the Administrative Procedure Act, the veteran 

can appeal to a federal court, either in Washington, D.C. or where the veteran resides, 

within six years from the date of the BCMRs most recent denial.20 Veterans also have 

the alternative of pursuing early separation claims in the Court of Federal Claims. That 

                                                             
19 See Chuck Hagel, Attachment to Memorandum for Secretaries of the Military Departments 

(Sept. 3, 2014). See also DODI 1332.14 enc.3. 

20 See 28 U.S.C. § 2401. Also See Darby v. Cisneros, 509 U.S. 137 (1993) (although some federal 

courts require that a veteran exhaust his DRB/BCMR options, the Darby court held that it is 

improper for courts to require exhaustion of administrative remedies when statutes are otherwise 

silent). 
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court has the power to not only correct military records but also to reinstate the veteran 

into military service where he was wrongfully discharged. 

CONCLUSION 

 A servicemember’s military documents have lasting impacts. Whether it is an 

undesirably characterized discharge from service or an erroneous grade determination 

review that results in a lost promotion, these official papers can have ongoing 

consequences in the servicemember’s life. Whether a veteran received fair 

consideration at the time of their discharge can affect that veteran’s ability to participate 

in and receive assistance from the Post-9/11 GI Bill, Veterans Affairs hospitals, and 

some of Georgia’s Veterans Accountability and Treatment Courts. However, especially 

in the case of discharges which neglected to consider the impact of PTSD, this lack of 

access to programs designed to help veterans can be shocking. Many veterans don’t 

have the training, patience or understanding necessary to navigate the muddy waters 

that plague many of our governmental institutions. However, Georgia lawyers are 

perfectly suited to assist our nation’s veterans once they come home from service. With 

a basic understanding of the DRB/BCMR processes, attorney’s will be able to contribute 

not only to correcting harms but also to ensuring that our nations servicemembers 

receive the assistance they need. 
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INTRODUCTION 

Why study Ethics?   

Former New York Times Magazine Ethicist, Randy Cohen, argued that “Ethics isn’t 
Ethics until other people are involved.”  By that rationale, Ethics is not a matter of your 
interior world – your thoughts, your beliefs, your values.  Quite the contrary, Ethics is a 
matter of your conduct – your actions, your choices, your behavior. 

U.S. Supreme Court Chief Justice Earl Warren wrote in his autobiography “In civilized 
life, the law floats in a sea of Ethics.”  By that rationale, Ethics are essential to both the 
law and civilization.  Without Ethics neither can survive. 

In his classic study of the teachings of Joseph Campbell, Bill Moyers concluded “Our 
very lives depend on the Ethics of strangers, and most of us are always strangers to 
other people.”   

Yes.  Ethics is THAT important. 

So, how can we insure that our conduct – our actions, our choices, our behavior – will 
be Ethical?   

How can we make certain that our civilized lives, our profession, our laws float in that 
sea of Ethics? 

How can we work towards the goal of treating everyone we meet – clients, opposing 
parties, their representatives, tribunals, our colleagues – in an Ethical way? 

By studying Ethics. 

And when I refer to studying Ethics, I do not mean merely attending a CLE presentation 
on Ethics.  And I don’t mean simply reviewing these materials.  I do not believe that a 
single class or a single handout is sufficient.  (No matter how good it may be.)   

I believe studying Ethics is an ongoing, continuing, constant effort.  As attorneys, 
representatives and advocates, I believe the study of Ethics is something we should 
commit ourselves to doing as part of our professional lives.   

Ethics is essential.  Ethics is as essential as brushing our teeth, tying our shoes and 
buying food.  We do essential things every day.  And from this day forward I hope you 
will make the study and practice of Ethics part of your daily routine. 
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 GEORGIA RULES OF PROFESSIONAL CONDUCT 

Full 151 page text available at: 
http://www.gabar.org/barrules/upload/GRPC_NewRules.pdf 

 
PREAMBLE, SCOPE AND TERMINOLOGY  

PREAMBLE: A LAWYER’S RESPONSIBILITIES  
 
[1] A lawyer is a representative of clients, an officer of the legal system and a citizen 
having special responsibility for the quality of justice.  
 
[2] As a representative of clients, a lawyer performs various functions. As advisor, a 
lawyer provides a client with an informed understanding of the client’s legal rights and 
obligations and explains their practical implications. As advocate, a lawyer zealously 
asserts the client’s position under the rules of the adversary system. As negotiator, a 
lawyer seeks a result advantageous to the client but consistent with requirements of 
honest dealing with others. As intermediary between clients, a lawyer seeks to reconcile 
their divergent interests as an advisor and, to a limited extent, as a spokesperson for 
each client. A lawyer acts as evaluator by examining a client’s legal affairs and reporting 
about them to the client or to others. 
 
[3] In all professional functions a lawyer should be competent, prompt and diligent. A 
lawyer should maintain communication with a client concerning the representation. A 
lawyer should keep in confidence information relating to representation of a client 
except so far as disclosure is required or permitted by the these Rules or other law.  
 
[4] A lawyer should use the law’s procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer should demonstrate respect for the law, the legal 
system and for those who serve it, including judges, other lawyers and public officials. 
While it is a lawyer’s duty, when necessary, to challenge the rectitude of official action, it 
is also a lawyer’s duty to uphold legal process.  
 
[5] As a citizen, a lawyer should seek improvement of the law, the administration of 
justice and the quality of service rendered by the legal profession. As a member of a 
learned profession, a lawyer should cultivate knowledge of the law beyond its use for 
clients, employ that knowledge in reform of the law and work to strengthen legal 
education. A lawyer should be mindful of deficiencies in the administration of justice 
and of the fact that the poor, and sometimes persons who are not poor, cannot afford 
adequate legal assistance, and should therefore devote professional time and civic 
influence in their behalf. A lawyer should aid the legal profession in pursuing these 
objectives and should help the bar regulate itself in the public interest.  
 
[6] A lawyer’s professional responsibilities are prescribed in the Rules of Professional 
Conduct, as well as by substantive and procedural law. A lawyer also is guided by 
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honest dealing with others. As intermediary between clients, a lawyer seeks to reconcile 
their divergent interests as an advisor and, to a limited extent, as a spokesperson for 
each client. A lawyer acts as evaluator by examining a client’s legal affairs and reporting 
about them to the client or to others. 
 
[3] In all professional functions a lawyer should be competent, prompt and diligent. A 
lawyer should maintain communication with a client concerning the representation. A 
lawyer should keep in confidence information relating to representation of a client 
except so far as disclosure is required or permitted by the these Rules or other law.  
 
[4] A lawyer should use the law’s procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer should demonstrate respect for the law, the legal 
system and for those who serve it, including judges, other lawyers and public officials. 
While it is a lawyer’s duty, when necessary, to challenge the rectitude of official action, it 
is also a lawyer’s duty to uphold legal process.  
 
[5] As a citizen, a lawyer should seek improvement of the law, the administration of 
justice and the quality of service rendered by the legal profession. As a member of a 
learned profession, a lawyer should cultivate knowledge of the law beyond its use for 
clients, employ that knowledge in reform of the law and work to strengthen legal 
education. A lawyer should be mindful of deficiencies in the administration of justice 
and of the fact that the poor, and sometimes persons who are not poor, cannot afford 
adequate legal assistance, and should therefore devote professional time and civic 
influence in their behalf. A lawyer should aid the legal profession in pursuing these 
objectives and should help the bar regulate itself in the public interest.  
 
[6] A lawyer’s professional responsibilities are prescribed in the Rules of Professional 
Conduct, as well as by substantive and procedural law. A lawyer also is guided by 
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conscience and the approbation of professional peers. A lawyer should strive to attain 
the highest level of skill, to improve the law and the legal profession and to exemplify 
the legal profession’s ideals of public service.  
 
[7] Reserved.  
 
[8] In the nature of law practice conflicting responsibilities are encountered. Virtually all 
difficult ethical problems arise from conflict among a lawyer’s responsibilities to clients, 
to the legal system and to the lawyer’s own interest in remaining an upright person. The 
Rules of Professional Conduct prescribe terms for resolving such conflicts. Within the 
framework of these Rules, many difficult issues of professional discretion can arise. 
Such issues must be resolved through the exercise of sensitive professional and moral 
judgment guided by the basic principles underlying the Rules.  
 
[9] The legal profession is largely self-governing. Although other professions also have 
been granted powers of self-government, the legal profession is unique in this respect 
because of the close relationship between the profession and the processes of 
government and law enforcement. This connection is manifested in the fact that 
ultimate authority over the legal profession is vested in the Supreme Court of Georgia.  
 
[10] To the extent that lawyers meet the obligations of their professional calling, the 
occasion for government regulation is obviated. Self-regulation also helps maintain the 
legal profession’s independence from government domination. An independent legal 
profession is an important force in preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose members are not dependent 
on government for the right to practice. 
 
[11] The legal profession’s relative autonomy carries with it special responsibilities of 
self-government. The profession has a responsibility to assure that its regulations are 
conceived in the public interest and not in furtherance of parochial or self-interested 
concerns of the bar. Every lawyer is responsible for observance of the Rules of 
Professional Conduct. A lawyer should also aid in securing their observance by other 
lawyers. Neglect of these responsibilities compromises the independence of the 
profession and the public interest which it serves.  
 
[12] The fulfillment of a lawyer’s professional responsibility role requires an 
understanding by them of their relationship to our legal system. The Rules of 
Professional Conduct, when properly applied, serve to define that relationship.  
 
SCOPE  
 
[13] The Rules of Professional Conduct are rules of reason. They should be interpreted 
with reference to the purposes of legal representation and of the law itself. Some of the 
Rules are imperatives, cast in the terms “shall” or “shall not.” These define proper 
conduct for purposes of professional discipline. Others, generally cast in the terms 
“may” or “should,” are permissive or aspirational and define areas under the Rules in 
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which the lawyer has professional discretion. Disciplinary action shall not be taken 
when the lawyer’s conduct falls within the bounds of such discretion. The Rules are thus 
partly obligatory and disciplinary and partly aspirational and descriptive. Together they 
define a lawyer’s professional role. Comments do not add obligations to or expand the 
Rules but provide guidance for practicing in compliance with the Rules.  
 
[14] The Rules presuppose a larger legal context shaping the lawyer’s role. That context 
includes court rules and statutes relating to matters of licensure, laws defining specific 
obligations of lawyers and substantive and procedural law in general. Compliance with 
the Rules, as with all law in an open society, depends primarily upon understanding and 
voluntary compliance, secondarily upon reinforcement by peer and public opinion and 
finally, when necessary, upon enforcement through disciplinary proceedings. The Rules 
do not, however, exhaust the moral and ethical considerations that should inform a 
lawyer, for no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law.  
 
[15] Furthermore, for purposes of determining the lawyer’s authority and responsibility, 
principles of substantive law external to these Rules determine whether a client-lawyer 
relationship exists. Most of the duties flowing from the client-lawyer relationship attach 
only after the client has requested the lawyer to render legal services and the lawyer has 
agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6: 
Confidentiality of Information, that may attach when the lawyer agrees to consider 
whether a client-lawyer relationship will be established. Whether a client-lawyer 
relationship exists for any specific purpose depends on the circumstances and may be a 
question of fact.  
 
[16] Under various legal provisions, including constitutional, statutory and common 
law, the responsibilities of government lawyers may include authority concerning legal 
matters that ordinarily reposes in the client in private client-lawyer relationships. For 
example, a lawyer for a government entity may have authority on behalf of the 
government to decide upon settlement or whether to appeal from an adverse judgment. 
Such authority in various respects is generally vested in the attorney general and the 
state’s attorney in state government, and their federal counterparts, and the same may 
be true of other government law officers. Also, lawyers under the supervision of these 
officers may be authorized by law to represent several government entities in 
intergovernmental legal controversies in circumstances where a private lawyer could not 
represent multiple private clients. They also may have authority to represent the “public 
interest” in circumstances where a private lawyer would not be authorized to do so. 
These Rules do not abrogate any such authority.  
 
[17] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules presuppose that disciplinary assessment of 
a lawyer’s conduct will be made on the basis of the facts and circumstances as they 
existed at the time of the conduct in question and in recognition of the fact that a lawyer 
often has to act upon uncertain or incomplete evidence of the situation. Moreover, the 
Rules presuppose that whether or not discipline should be imposed for a violation, and 
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conscience and the approbation of professional peers. A lawyer should strive to attain 
the highest level of skill, to improve the law and the legal profession and to exemplify 
the legal profession’s ideals of public service.  
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[9] The legal profession is largely self-governing. Although other professions also have 
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government and law enforcement. This connection is manifested in the fact that 
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on government for the right to practice. 
 
[11] The legal profession’s relative autonomy carries with it special responsibilities of 
self-government. The profession has a responsibility to assure that its regulations are 
conceived in the public interest and not in furtherance of parochial or self-interested 
concerns of the bar. Every lawyer is responsible for observance of the Rules of 
Professional Conduct. A lawyer should also aid in securing their observance by other 
lawyers. Neglect of these responsibilities compromises the independence of the 
profession and the public interest which it serves.  
 
[12] The fulfillment of a lawyer’s professional responsibility role requires an 
understanding by them of their relationship to our legal system. The Rules of 
Professional Conduct, when properly applied, serve to define that relationship.  
 
SCOPE  
 
[13] The Rules of Professional Conduct are rules of reason. They should be interpreted 
with reference to the purposes of legal representation and of the law itself. Some of the 
Rules are imperatives, cast in the terms “shall” or “shall not.” These define proper 
conduct for purposes of professional discipline. Others, generally cast in the terms 
“may” or “should,” are permissive or aspirational and define areas under the Rules in 
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which the lawyer has professional discretion. Disciplinary action shall not be taken 
when the lawyer’s conduct falls within the bounds of such discretion. The Rules are thus 
partly obligatory and disciplinary and partly aspirational and descriptive. Together they 
define a lawyer’s professional role. Comments do not add obligations to or expand the 
Rules but provide guidance for practicing in compliance with the Rules.  
 
[14] The Rules presuppose a larger legal context shaping the lawyer’s role. That context 
includes court rules and statutes relating to matters of licensure, laws defining specific 
obligations of lawyers and substantive and procedural law in general. Compliance with 
the Rules, as with all law in an open society, depends primarily upon understanding and 
voluntary compliance, secondarily upon reinforcement by peer and public opinion and 
finally, when necessary, upon enforcement through disciplinary proceedings. The Rules 
do not, however, exhaust the moral and ethical considerations that should inform a 
lawyer, for no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law.  
 
[15] Furthermore, for purposes of determining the lawyer’s authority and responsibility, 
principles of substantive law external to these Rules determine whether a client-lawyer 
relationship exists. Most of the duties flowing from the client-lawyer relationship attach 
only after the client has requested the lawyer to render legal services and the lawyer has 
agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6: 
Confidentiality of Information, that may attach when the lawyer agrees to consider 
whether a client-lawyer relationship will be established. Whether a client-lawyer 
relationship exists for any specific purpose depends on the circumstances and may be a 
question of fact.  
 
[16] Under various legal provisions, including constitutional, statutory and common 
law, the responsibilities of government lawyers may include authority concerning legal 
matters that ordinarily reposes in the client in private client-lawyer relationships. For 
example, a lawyer for a government entity may have authority on behalf of the 
government to decide upon settlement or whether to appeal from an adverse judgment. 
Such authority in various respects is generally vested in the attorney general and the 
state’s attorney in state government, and their federal counterparts, and the same may 
be true of other government law officers. Also, lawyers under the supervision of these 
officers may be authorized by law to represent several government entities in 
intergovernmental legal controversies in circumstances where a private lawyer could not 
represent multiple private clients. They also may have authority to represent the “public 
interest” in circumstances where a private lawyer would not be authorized to do so. 
These Rules do not abrogate any such authority.  
 
[17] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules presuppose that disciplinary assessment of 
a lawyer’s conduct will be made on the basis of the facts and circumstances as they 
existed at the time of the conduct in question and in recognition of the fact that a lawyer 
often has to act upon uncertain or incomplete evidence of the situation. Moreover, the 
Rules presuppose that whether or not discipline should be imposed for a violation, and 
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the severity of a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been previous 
violations.  
 
[18] The purpose of these Rules is not to give rise to a cause of action nor to create a 
presumption that a legal duty has been breached. These Rules are designed to provide 
guidance to lawyers and to provide a structure for regulating conduct through 
disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, 
the purpose of the Rules can be subverted when they are invoked by opposing parties as 
procedural weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or 
for sanctioning a lawyer under the administration of a disciplinary authority, does not 
imply that an antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to 
augment any substantive legal duty of lawyers or the extra-disciplinary consequences of 
violating such a duty.  
 
[19] Moreover, these Rules are not intended to govern or affect judicial application of 
either the attorney-client or work product privilege. In reliance on the attorney-client 
privilege, clients are entitled to expect that communications within the scope of the 
privilege will be protected against compelled disclosure. The attorney-client privilege is 
that of the client and not of the lawyer. The fact that in exceptional situations the lawyer 
under the rules has a limited discretion to disclose a client confidence does not vitiate 
the proposition that, as a general matter, the client has a reasonable expectation that 
information relating to the client will not be voluntarily disclosed and that disclosure of 
such information may be judicially compelled only in accordance with recognized 
exceptions to the attorney-client and work product privileges.  
 
[20] Reserved.  
 

[21] The Comment accompanying each Rule explains and illustrates the meaning and 
purpose of the Rule. The Preamble and this note on Scope provide general orientation. 
The Comments are intended as guides to interpretation, but the text of each Rule is 
authoritative. 

 

 

Full 151 page text available at: 
http://www.gabar.org/barrules/upload/GRPC_NewRules.pdf 
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The Lawyer's Creed  
 
The Lawyer's Creed was developed by the Chief Justice’s Commission on 
Professionalism to encourage, guide and assist individual lawyers, law firms, and bar 
associations.  The Commission's hope is that members of the profession will recognize 
the special obligations that attach to their calling and will also recognize their 
responsibility to serve others and not be limited to the pursuit of self-interest.  The 
Lawyer's Creed was adopted by the Commission in 1990 and by Supreme Court order 
made a part of the Rules and Regulations for the Organization and Government of the 
State Bar of Georgia. 

 

THE LAWYER'S CREED 

 
To my clients, I offer faithfulness, competence, diligence, and good judgment.  I will 
strive to represent you as I would want to be represented and to be worthy of your trust. 
 
To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 
will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 
 
To the courts, and other tribunals, and to those who assist them, I offer respect, 
candor, and courtesy.  I will strive to do honor to the search for justice. 
 
To my colleagues in the practice of law, I offer concern for your welfare.  I will 
strive to make our association a professional friendship. 

To the profession, I offer assistance.  I will strive to keep our business a profession 
and our profession a calling in the spirit of public service. 

To the public and our systems of justice, I offer service.  I will strive to improve 
the law and our legal system, to make the law and our legal system available to all, and 
to seek the common good through the representation of my clients. 
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the severity of a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been previous 
violations.  
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enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to 
augment any substantive legal duty of lawyers or the extra-disciplinary consequences of 
violating such a duty.  
 
[19] Moreover, these Rules are not intended to govern or affect judicial application of 
either the attorney-client or work product privilege. In reliance on the attorney-client 
privilege, clients are entitled to expect that communications within the scope of the 
privilege will be protected against compelled disclosure. The attorney-client privilege is 
that of the client and not of the lawyer. The fact that in exceptional situations the lawyer 
under the rules has a limited discretion to disclose a client confidence does not vitiate 
the proposition that, as a general matter, the client has a reasonable expectation that 
information relating to the client will not be voluntarily disclosed and that disclosure of 
such information may be judicially compelled only in accordance with recognized 
exceptions to the attorney-client and work product privileges.  
 
[20] Reserved.  
 

[21] The Comment accompanying each Rule explains and illustrates the meaning and 
purpose of the Rule. The Preamble and this note on Scope provide general orientation. 
The Comments are intended as guides to interpretation, but the text of each Rule is 
authoritative. 
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The Lawyer's Creed  
 
The Lawyer's Creed was developed by the Chief Justice’s Commission on 
Professionalism to encourage, guide and assist individual lawyers, law firms, and bar 
associations.  The Commission's hope is that members of the profession will recognize 
the special obligations that attach to their calling and will also recognize their 
responsibility to serve others and not be limited to the pursuit of self-interest.  The 
Lawyer's Creed was adopted by the Commission in 1990 and by Supreme Court order 
made a part of the Rules and Regulations for the Organization and Government of the 
State Bar of Georgia. 

 

THE LAWYER'S CREED 

 
To my clients, I offer faithfulness, competence, diligence, and good judgment.  I will 
strive to represent you as I would want to be represented and to be worthy of your trust. 
 
To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 
will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 
 
To the courts, and other tribunals, and to those who assist them, I offer respect, 
candor, and courtesy.  I will strive to do honor to the search for justice. 
 
To my colleagues in the practice of law, I offer concern for your welfare.  I will 
strive to make our association a professional friendship. 

To the profession, I offer assistance.  I will strive to keep our business a profession 
and our profession a calling in the spirit of public service. 

To the public and our systems of justice, I offer service.  I will strive to improve 
the law and our legal system, to make the law and our legal system available to all, and 
to seek the common good through the representation of my clients. 
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Aspirational Statement on Professionalism 
 
The Aspirational Statement on Professionalism was also developed by the Chief Justice’s 
Commission on Professionalism to encourage, guide and assist individual lawyers, law 
firms, and bar associations.  The Commission's desire is that members of the profession 
will recognize the special obligations that attach to their calling and will also recognize 
their responsibility to serve others and not be limited to the pursuit of self-interest.  The 
Aspirational Statement cannot be imposed by edict because moral integrity and 
unselfish dedication to the welfare of others cannot be legislated.  Nevertheless, a public 
statement of principles of ethical and professional responsibility can provide guidance 
for newcomers and a reminder for experienced members of the bar about the basic 
ethical and professional tenets of their profession.  The Aspirational Statement on 
Professionalism was adopted by the Commission in 1990 and by Supreme Court order 
made a part of the Rules and Regulations for the Organization and Government of the 
State Bar of Georgia. 

The Aspirational Statement on Professionalism has been adopted by the Chief Justice's 
Commission on Professionalism and incorporated into the Rules and Regulations for 
the Organization and Government of the State Bar of Georgia.  The purpose of the 
Aspirational Statement on Professionalism is to serve as encouragement, guidance and 
assistance to individual lawyers, law firms, and bar associations as they recognize the 
special obligations that attach to their calling and their responsibility to serve others. 
 

 
ASPIRATIONAL STATEMENT ON PROFESSIONALISM 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in 
an undue emphasis on the financial rewards of practice, a lack of courtesy and civility 
among members of our profession, a lack of respect for the judiciary and for our systems 
of justice, and a lack of regard for others and for the common good.  As a community of 
professionals, we should strive to make the internal rewards of service, craft, and 
character, and not the external reward of financial gain, the primary rewards of the 
practice of law.  In our practices we should remember that the primary justification for 
who we are and what we do is the common good we can achieve through the faithful 
representation of people who desire to resolve their disputes in a peaceful manner and 
to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the 
character of our society and we should act accordingly. 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting 
forth general and specific aspirational ideals of our profession.  This statement is a 
beginning list of the ideals of our profession.  It is primarily illustrative.  Our purpose is 
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not to regulate, and certainly not to provide a basis for discipline, but rather to assist the 
Bar's efforts to maintain a professionalism that can stand against the negative trends of 
commercialization and loss of community.  It is the Court's hope that Georgia's lawyers, 
judges, and legal educators will use the following aspirational ideals to reexamine the 
justifications of the practice of law in our society and to consider the implications of 
those justifications for their conduct.  The Court feels that enhancement of 
professionalism can be best brought about by the cooperative efforts of the organized 
bar, the courts, and the law schools with each group working independently, but also 
jointly in that effort. 

 
General Aspirational Ideals 

 
As a lawyer, I will aspire: 

 
 (a) To put fidelity to clients and, through clients, to the common good, before 
 selfish interests. 

 (b) To model for others, and particularly for my clients, the respect due to those 
 we call upon to resolve our disputes and the regard due to all participants in our 
 dispute resolution processes. 

  (c) To avoid all forms of wrongful discrimination in all of my activities including 
 discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
 national origin.  The social goals of equality and fairness will be personal goals for 
 me. 
 
  (d) To preserve and improve the law, the legal system, and other dispute 
 resolution processes as instruments for the common good. 

  (e) To make the law, the legal system, and other dispute resolution processes 
 available to all. 

  (f) To practice with a personal commitment to the rules governing our profession 
 and to encourage others to do the same. 

  (g) To preserve the dignity and the integrity of our profession by my conduct.  
 The dignity and the integrity of our profession is an inheritance that must be 
 maintained by each successive generation of lawyers. 

  (h) To achieve the excellence of our craft, especially those that permit me to be 
 the moral voice of clients to the public in advocacy while being the moral voice of 
 the public to clients in counseling.  Good lawyering should be a moral 
 achievement for both the lawyer and the client. 

(i) To practice law not as a business, but as a calling in the spirit of public 
service. 
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Aspirational Statement on Professionalism 
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practice of law.  In our practices we should remember that the primary justification for 
who we are and what we do is the common good we can achieve through the faithful 
representation of people who desire to resolve their disputes in a peaceful manner and 
to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the 
character of our society and we should act accordingly. 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting 
forth general and specific aspirational ideals of our profession.  This statement is a 
beginning list of the ideals of our profession.  It is primarily illustrative.  Our purpose is 

Bradford on Ethics	 Page 12	

 

not to regulate, and certainly not to provide a basis for discipline, but rather to assist the 
Bar's efforts to maintain a professionalism that can stand against the negative trends of 
commercialization and loss of community.  It is the Court's hope that Georgia's lawyers, 
judges, and legal educators will use the following aspirational ideals to reexamine the 
justifications of the practice of law in our society and to consider the implications of 
those justifications for their conduct.  The Court feels that enhancement of 
professionalism can be best brought about by the cooperative efforts of the organized 
bar, the courts, and the law schools with each group working independently, but also 
jointly in that effort. 

 
General Aspirational Ideals 

 
As a lawyer, I will aspire: 

 
 (a) To put fidelity to clients and, through clients, to the common good, before 
 selfish interests. 

 (b) To model for others, and particularly for my clients, the respect due to those 
 we call upon to resolve our disputes and the regard due to all participants in our 
 dispute resolution processes. 

  (c) To avoid all forms of wrongful discrimination in all of my activities including 
 discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
 national origin.  The social goals of equality and fairness will be personal goals for 
 me. 
 
  (d) To preserve and improve the law, the legal system, and other dispute 
 resolution processes as instruments for the common good. 

  (e) To make the law, the legal system, and other dispute resolution processes 
 available to all. 

  (f) To practice with a personal commitment to the rules governing our profession 
 and to encourage others to do the same. 

  (g) To preserve the dignity and the integrity of our profession by my conduct.  
 The dignity and the integrity of our profession is an inheritance that must be 
 maintained by each successive generation of lawyers. 

  (h) To achieve the excellence of our craft, especially those that permit me to be 
 the moral voice of clients to the public in advocacy while being the moral voice of 
 the public to clients in counseling.  Good lawyering should be a moral 
 achievement for both the lawyer and the client. 

(i) To practice law not as a business, but as a calling in the spirit of public 
service. 
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Specific Aspirational Ideals 

 
As to clients, I will aspire: 

 (a) To expeditious and economical achievement of all client objectives. 
 
  (b) To fully informed client decision-making.  As a professional, I should: 
 
    (1) Counsel clients about all forms of dispute resolution; 

    (2) Counsel clients about the value of cooperation as a means towards the  
  productive resolution of disputes; 

  (3) Maintain the sympathetic detachment that permits objective and  
  independent advice to clients; 

  (4) Communicate promptly and clearly with clients; and, 

  (5) Reach clear agreements with clients concerning the nature of the  
  representation. 
 
 (c) To fair and equitable fee agreements.  As a professional, I should: 

  (1) Discuss alternative methods of charging fees with all clients; 

  (2) Offer fee arrangements that reflect the true value of the services   
  rendered; 

  (3) Reach agreements with clients as early in the relationship as possible; 
   

  (4) Determine the amount of fees by consideration of many factors and not 
  just time spent by the attorney; 

  (5) Provide written agreements as to all fee arrangements; and 

  (6) Resolve all fee disputes through the arbitration methods provided by  
  the State Bar of Georgia. 

 (d) To comply with the obligations of confidentiality and the avoidance of 
 conflicting loyalties in a manner designed to achieve the fidelity to clients that is 
 the purpose of these obligations. 
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As to opposing parties and their counsel, I will aspire: 

 
 (a) To cooperate with opposing counsel in a manner consistent with the 
 competent representation of all parties.  As a professional, I should: 
 
  (1) Notify opposing counsel in a timely fashion of any cancelled  
  appearance; 

 
   (2) Grant reasonable requests for extensions or scheduling changes; and, 
 

  (3) Consult with opposing counsel in the scheduling of appearances,  
  meetings, and depositions. 

 (b) To treat opposing counsel in a manner consistent with his or her professional 
 obligations and consistent with the dignity of the search for justice.  As a 
 professional, I should: 

 
  (1) Not serve motions or pleadings in such a manner or at such a time as to 
  preclude opportunity for a competent response; 

  (2) Be courteous and civil in all communications; 

  (3) Respond promptly to all requests by opposing counsel; 

  (4) Avoid rudeness and other acts of disrespect in all meetings including  
  depositions and negotiations; 

  (5) Prepare documents that accurately reflect the agreement of all parties;  
  and 

  (6) Clearly identify all changes made in documents submitted by opposing  
  counsel for review. 

 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 
 (a) To represent my clients in a manner consistent with the proper functioning of 
 a fair, efficient, and humane system of justice.  As a professional, I should: 
 
  (1) Avoid non-essential litigation and non-essential pleading in litigation; 

  (2) Explore the possibilities of settlement of all litigated matters; 

  (3) Seek non-coerced agreement between the parties on procedural and  
  discovery matters; 
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  (4) Avoid all delays not dictated by a competent presentation of a client's  
  claims; 

  (5) Prevent misuses of court time by verifying the availability of key   
  participants for scheduled appearances before the court and by being  
  punctual; and 

  (6) Advise clients about the obligations of civility, courtesy, fairness,  
  cooperation, and other proper behavior expected of those who use our  
  systems of justice. 

 
 
 (b) To model for others the respect due to our courts.  As a professional I should: 
 

(1) Act with complete honesty; 

(2) Know court rules and procedures; 

(3) Give appropriate deference to court rulings; 

(4) Avoid undue familiarity with members of the judiciary; 

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 
members of the judiciary; 

(6) Show respect by attire and demeanor; 

(7) Assist the judiciary in determining the applicable law; and, 

(8) Seek to understand the judiciary's obligations of informed and 
impartial decision-making. 

 
 
As to my colleagues in the practice of law, I will aspire: 

(a) To recognize and to develop our interdependence; 

(b) To respect the needs of others, especially the need to develop as a whole 
person; and, 

(c) To assist my colleagues become better people in the practice of law and to 
accept their assistance offered to me. 
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As to our profession, I will aspire: 

(a) To improve the practice of law.  As a professional, I should: 

(1) Assist in continuing legal education efforts; 

(2) Assist in organized bar activities; and, 

(3) Assist law schools in the education of our future lawyers. 

(b) To protect the public from incompetent or other wrongful lawyering.  As a  
 professional, I should: 

(1) Assist in bar admissions activities; 

(2) Report violations of ethical regulations by fellow lawyers; and, 

(3) Assist in the enforcement of the legal and ethical standards imposed upon 
all lawyers. 

 
 
As to the public and our systems of justice, I will aspire: 

 (a) To counsel clients about the moral and social consequences of their conduct. 
 
  (b) To consider the effect of my conduct on the image of our systems of justice 
 including the social effect of advertising methods. 

 (c) To provide the pro bono representation that is necessary to make our system 
 of justice available to all. 

 (d) To support organizations that provide pro bono representation to indigent 
 clients. 
 
 (e) To improve our laws and legal system by, for example: 

  (1) Serving as a public official; 

  (2) Assisting in the education of the public concerning our laws and legal  
  system; 

  (3) Commenting publicly upon our laws; and, 

  (4) Using other appropriate methods of effecting positive change in our  
  laws and legal system. 
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Abraham Lincoln on Ethics 

(An article on Abraham Lincoln's personal code of Ethics and his view of Ethics, based 
on an excerpt from the one-man play “Lincoln Live”  by Gene Griessman) 

“What does it mean to be ethical?  

As far as I’m concerned, it means treating others the way you’d want to be treated.   

I never joined a church because the churches of my day required you to subscribe to a 
particular doctrine or creed.  I told a minister who was trying to recruit me that if I ever 
found a church that would inscribe over its altar only two requirements, I would join 
that church with all my heart: The first requirement would be, ‘Thou shalt love the Lord 
thy God with all thy heart.’ The second requirement would be, ‘Thou shalt love thy 
neighbor as thyself.’ 

I reckon that anyone who keeps those two commandments will never have a problem 
with any legitimate code of ethics.  The second great commandment is really the basis of 
the Golden Rule—loving your neighbor as yourself. 

Being ethical means being honest.   Perhaps the greatest asset was being known as 
Honest Abe.  It was a good name, and I believe that a good name is more to be desired 
than great riches.   

I made it a practice to be so clear that no honest man could misunderstand me and no 
dishonest one could successfully misrepresent me. 

As you know, I’m a lawyer; and, yes, there were lawyer jokes back in the 1800s.  I 
remember a story about a preacher back in Indiana who was conducting a funeral 
service for a prominent lawyer.  At one point in his eulogy, the minister said, “Here lies a 
successful lawyer and an honest man.”  A woman in the audience whispered to her 
friend:  “We need to take a peek to see if there are two bodies in the casket?” 

I happen to believe that a lawyer can be honest.  In fact I found that clients often had 
more trouble telling the truth than lawyers did.   

Here’s some advice I gave young lawyers:  “Resolve to be honest at all events.  If, in your 
own judgment, you cannot be an honest lawyer, resolve to be honest without being a 
lawyer.   Choose some other occupation, rather than one in the choosing of which you 
do, in advance, consent to be a knave.” 

If you’re ethical, you’ll strive to be knowledgeable.  In the 1800s it was common for 
people to talk about “living up to the light” that one had.  It was an excellent way of 
admitting in advance that one could be mistaken because of lack of knowledge.   I like 
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that concept, and used it in my Second Inaugural Address: “With firmness in the right as 
God gives us to see the right” is the way I said it in my second inaugural address. 

But there's something more important than knowing the truth, and that’s knowing what 
to do with the truth.  A village idiot might stumble upon the truth, tell everybody in 
sight, and do irreparable damage. Being wise involves knowing when to tell the truth, 
knowing how to tell the truth, knowing who to tell it to, and even deciding if you should 
tell it at all.   Some truth should never be told--like when my wife Mary asked me what I 
thought of one of her ridiculous-looking new hats.   

Being ethical doesn’t mean that you be suicidal. 

If you’re ethical, you’ll strive to use good judgment.  The true rule in determining to 
accept or reject any thing is not whether it has any evil in it; but whether it has more of 
evil than of good.   There are few things wholly evil or wholly good.  Almost everything is 
an inseparable compound of the two so that our best judgment of the preponderance 
between them is continually demanded." 
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Recommended Reading 

 

The Good, The Bad and The Difference: How to Tell the Right from Wrong in Everyday 
Situations by Randy Cohen 

 

Be Good:  How to Navigate the Ethics of Everything by Randy Cohen 

 

Ethics for Everyone: How to Increase Your Moral Intelligence by Arthur Dobrin 

 

Ethics:  The Essential Writings (Modern Library Classics) Edited by Gordon Marino 

 

Lincoln’s Virtues:  An Ethical Biography by William Lee Miller  

 

Abraham Lincoln’s Cardinal Traits:  A Study in Ethics by Clark Smith Beardsly   
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Bradford’s  

Ten Commandments for Ethical Lawyering 

 

1.  Be Honest with yourself 

2. Be Honest with your client 

3. Be Honest with opposing counsel 

4. Be Honest with the tribunal 

5. Always put your client’s interest first 

6. Always keep your client informed 

7. Always be prepared 

8. Always return telephone calls                                                     
(And respond to all texts, messages, emails and letters) 

9. Never Do Anything You Do Not Want Your Client,    
Opposing Counsel or Tribunal to Find Out About 

10. Do Not Break the Law 

 

 

 

With all due respect to Irving Younger’s “Ten Commandments of Cross 
Examination”, this is the distillation of my best Ethics guidance to you.  I’ve been 
a lawyer for 25 years.  I’ve seen too many of my law school classmates, neighbors 
and former colleagues disciplined for unethical conduct.  Some of these 
individuals were disbarred.  Studying those unpleasant outcomes lead me to 
develop my “Ten Commandments for Ethical Lawyering” above. 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688
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Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


