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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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PROFESSIONALISM: IS IT NULL AND VOID?
Augusta Bar Association Family Law Seminar
October 12, 2017
Ashley Wright
Superior Court, Augusta Judicial Circuit

Pro·fes·sion·al·ism: (prəәˈfeSHəәnlˌizəәm)
1. the competence or skill expected of a professional.
2. the practicing of an activity, especially a sport, by professional rather than amateur
players.
3. the skill, good judgment, and polite behavior that is expected from a person who is
trained to do a job well

Georgia Rules of Professional Conduct
I.

Preamble: A Lawyer’s Responsibilities

[5] As a citizen, a lawyer should seek improvement of the law, the administration of justice and
the quality of service rendered by the legal profession. As a member of a learned profession, a
lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge
in reform of the law and work to strengthen legal education. A lawyer should be mindful of
deficiencies in the administration of justice and of the fact that the poor, and sometimes persons
who are not poor, cannot afford adequate legal assistance, and should therefore devote
professional time and civic influence in their behalf. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar regulate itself in the public interest.
[6] A lawyer's professional responsibilities are prescribed in the Rules of Professional Conduct,
as well as by substantive and procedural law. A lawyer also is guided by conscience and the
approbation of professional peers. A lawyer should strive to attain the highest level of skill, to
improve the law and the legal profession and to exemplify the legal profession's ideals of public
service.

II.

Scope

[13] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself.
[14] The Rules presuppose a larger legal context shaping the lawyer's role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of
lawyers and substantive and procedural law in general. Compliance with the Rules, as with all
law in an open society, depends primarily upon understanding and voluntary compliance,
secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon
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enforcement through disciplinary proceedings. The Rules do not, however, exhaust the moral
and ethical considerations that should inform a lawyer, for no worthwhile human activity can be
completely defined by legal rules. The Rules simply provide a framework for the ethical practice
of law.

III.

Rule 9-102. Chief Justice's Commission on Professionalism

A Lawyer's Creed
To my clients, I offer faithfulness, competence, diligence, and good judgment. I will
strive to represent you as I would want to be represented and to be worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and civility. I
will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one.
To the courts, and other tribunals, and to those who assist them, I offer respect,
candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I will strive
to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a profession and
our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to improve the
law and our legal system, to make the law and our legal system available to all, and to seek the
common good through the representation of my clients.

IV. Aspirational Statements
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
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As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of
the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use
the following aspirational ideals to reexamine the justifications of the practice of law in our
society and to consider the implications of those justifications for their conduct. The Court feels
that enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.

V.

Part XIII - Judicial District Professionalism Program

Preamble
The purpose of the Judicial District Professionalism Program ("JDPP") is to promote
professionalism within the legal profession through increased communication, education and the
informal use of local peer influence.
Unprofessional Judicial Conduct
(1) Incivility, bias or conduct unbecoming a judge;
(2) Lack of appropriate respect or deference;
(3) Failure to adhere to Uniform Rules;
(4) Excessive delay;
(5) Consistent lack of preparation;
(6) Other conduct deemed professionally inappropriate by each JDPC with the advice of
the judicial advisors.
Unprofessional Lawyer Conduct
(1) Lack of appropriate respect or deference;
(2) Abusive discovery practices;
(3) Incivility, bias or conduct unbecoming a lawyer;
(4) Consistent lack of preparation;
(5) Communication problems;
(6) Deficient practice skills;
(7) Other conduct deemed professionally inappropriate by each JDPC with the advice of
the judicial advisors.
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I.  

SSA.GOV
SSA.GOV is a very helpful website that provides a wealth of information about Social

Security Benefits for deceased, retired and disabled workers and their dependents. It is easy to
navigate and the information is clear and concise. Almost any basic question regarding benefits
and eligibility can be answered at ssa.gov.

II.  

Social Security Disability Insurance (SSDI) v. Supplemental Security Income (SSI)
There are two programs that pay disability benefits to disabled children and adults. First,

is a the Social Security Disability Insurance (SSDI) program, which pays benefits to a wage
earner, and certain family members of the wage earner, if he or she has worked long enough and
paid into the Social Security system through payroll taxes. The Supplemental Security Income
(SSI) program pays benefits to disabled adults and children who have limited income and
resources, but who have not paid enough into the Social Security system. The medical
requirements are the same under both programs and disability is determined by the same process.
Disability benefits, whether SSDI or SSI are payable to those who are unable to work because of
a medical condition that is expected to last at least 12 month, or that will result in death. SSDI
provides benefits to disabled or blind persons who are insured based on a wage earner’s
contributions to the “Social Security Trust Fund.” These benefits are based on the recipient’s
earnings (or the earnings of the recipient’s spouse or parent), and the contributions paid as
required by the Federal Insurance Contributions Act (FICA). Title II of the Social Security Act
authorizes SSDI benefits.
The Supplemental Security Income (SSI) program provides cash assistance payments to
aged, blind and disabled persons, including children that have limited income and resources.
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The federal government funds SSI from general tax revenues. SSI benefit amounts vary from
state to state, and many states pay a supplemental benefit to persons in addition to the SSI
benefits paid by the federal government. In short, SSDI benefits are payable to those who have
worked and contributed to the disability program, whereas, SSI benefits are “need based” and
available to those who have limited income and resources, and have not paid enough into the
Social Security program to qualify for SSDI benefits. SSI may also be available to those who
qualify for some SSDI benefits, but in an amount lower than the SSI threshold amount. It is
therefore possible, in some instances, to receive both SSDI and SSI benefits. It is important to
understand, because SSDI is based on the wage earner’s contributions to the program, it is not
need based, and even those who might be considered wealthy are eligible if they meet the
medical requirements. Just like Social Security retirement benefits are paid to all those who have
contributed to the program, regardless of their need.

A.   Medical Requirements
The medical requirement for Social Security Disability Insurance (SSDI) and
Supplemental Security Income (SSI) are the same – “disability” is defined as an inability “to
engage in any substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than twelve months.” 42 U.S.C. §§
423(d)(1)(A) and 1382c(a)(3)(A).
There is a sequential evaluation processed used to make this determination. This process
is described in 20 C.F.R. § 404.1520. The following must be proved in order to be found
disabled.
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1. The claimant is not engaging in “substantial gainful activity” (SGA); and
2. The claimant has a “severe” impairment; and
3. The impairment meets or “equals” one of the impairments described in the Social
Security regulations known as the “Listing of Impairments” or
4. Considering the claimant’s “residual functional capacity” (RFC), that is what the
claimant can still do even with his or her impairments, the claimant is unable to do “past
relevant work” (PRW); and
5. Other work within the claimant’s RFC, considering age, education and work experience,
does not exist in the national economy in significant numbers.

B.   Quarters of Coverage / Insured Status
The amount of earnings required for a quarter of coverage in 2018 is $1320.
A “quarter of coverage” or “credit” is the basic unit for determining whether a worker is insured
under the Social Security program. No matter how high the earnings are, the worker can not
earn more than four (4) quarters of coverage per year.
Insured status requirements
A worker must be “insured” under the Social Security program before retirement,
survivors, or disability benefits can be paid to the worker or his or her family. Social Security
considers the number of credits (quarters of coverage) you earn to determine if you are insured.
Generally, a worker needs to be fully insured to receive Social Security benefits, but other
requirements may also apply.
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Fully Insured:
To be fully insured, a worker needs at least one quarter of coverage for each calendar
year after he or she turned 21 and the earlier of the following:
1. The year before he or she attained age 62
2. The year before he or she dies, or
3. The year before he or she becomes disabled.
The minimum number of quarter of coverages needed is six (6). The maximum number needed
is 40. Any year (all or part of a year) that was included in a period of disability is not included in
determining the number of quarter of coverages needed.

Permanently Insured
A worker is permanently insured if he or she is fully insured and they will not lose their
fully–insured status when he or she stop working under covered employment. For example, a
worker has earned the maximum 40 quarter of coverages, so is permanently and fully insured.

Disability Insured
A worker has disability –insured status if he or she:
•

has earned at least 20 quarter of coverages during the last 10 years, and

•

is fully insured

Exceptions apply for those under age 31 and in certain other cases. Everyone, who has
earned the 20 quarters of coverage and is “insured” for disability benefits has a “Date Last
Insured” or DLI. To be entitled to Social Security Disability Insurance, one must become
disabled prior to their Date Last Insured. This is very important in situations where a spouse
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stops working to raise children and stops earning quarters of coverage, and becomes disabled
years later. He or she may be eligible for retirement benefits at age 62, but not disability
benefits. This could create a real problem if a divorced spouse, who is not insured, becomes
disabled.

C.   Resource Limits for Supplemental Security Income (SSI)
To receive Supplemental Security Income (SSI), a person’s countable resources must not
exceed $2000 for an individual or $3000 for a couple. Countable resources are things that a
person owns that count toward the resource limit. Some resources may not be counted in the
above resource limit, such as the house in which he or she lives, one vehicle, life insurance worth
less than $1500, a burial plot, and household goods etc. Monthly income, if under the SSI
program, may act as a dollar for dollar offset to the SSI benefits received. If the income is more
than the monthly SSI amount a state pays, a person will not be eligible for any SSI benefits.
This could be important because if a person is eligible for even one-dollar of SSI benefits, then
they are eligible for Medicaid. Also, in-kind benefits might impact SSI benefits. Living in
someone else’s house rent free, for instance, might reduce SSI benefits. Remember, these
resource limits do not apply to the Social Security Disability Insurance (SSDI) as those benefits
are not “need based.” Alimony paid to a divorced or separated SSI recipient, or potential
recipient, could offset his or her benefits dollar for dollar. Likewise, assets received by an
otherwise eligible for SSI recipient, could have an impact on the benefits they receive, and
whether they are eligible for Medicaid.
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III.  

Medicare v. Medicaid
Medicare is an insurance program. Bills for medical services are paid from a trust fund

into which those covered have paid. Primarily, individuals age 65 or older, regardless of income,
are covered and younger, disabled people (Social Security Disability Insurance recipients) and
dialysis patients are covered. Medicare recipients pay a portion of their medical cost through
deductibles and or co-pays. There are small monthly premiums also associated with the
Medicare, non-hospital coverage. Medicare is a federally funded program, and thus the program
is basically the same throughout in the country. The Medicare program is run by the Centers for
Medicare and Medicaid Services.
Medicaid is an assistance program, which serves low income individuals of every age.
Recipients either pay a small co-payment or nothing for covered medical services and expenses.
Medicaid is a federal-state program. The program can vary from state to state. It is run by state
and local governments within the federal guidelines. Medicaid is available to Supplemental
Security Income (SSI) recipients.
Remember, if a divorced or divorcing spouse is on SSI, and thus eligible for Medicaid,
income received in the form of alimony, or assets received pursuant to the divorce, could cause
them to lose their SSI and also their Medicaid.

IV.  

Family Benefits
When a wage earner begins receiving disability benefits, certain family members
may also qualify for benefits on the wage earner’s record. Benefits may be paid to a
spouse, a divorced spouse, children, disabled children, and disabled adult children.
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When a wage earner is receiving benefits, based on his or her disability, each
family member may be eligible for monthly benefits of up to one-half (1/2) of the wage
earner’s disability benefit amount. The amount is dependent on the total benefit amount
and the number of family members who may qualify on the wage earner’s record. When
the wage earner begins receiving Social Security retirement benefits, some family
members may also qualify to receive benefits on his or her earning’s record. If the family
member qualifies, the wage earner’s spouse or child may receive a monthly payment of
up to one-half (1/2) of the wage earner’s full retirement benefit amount. These payments
do not decrease the wage earner’s retirement benefit amount.
The total amount that a family is paid varies, but in general, the wage earner’s
family can receive from 150 to 180 percent of the wage earner’s disability or retirement
benefit. If the sum of the benefits payable on the wage earner’s account is greater than
the family limit, the benefits to the family member will be reduced proportionately. The
wage earner’s benefits will not be affected. If the wage earner has a divorced spouse who
qualifies for benefits, it will not affect the amount of benefit the wage earner or the wage
earner’s family may receive.

A.   Widow’s or Widower’s Benefits
Disabled widows or widowers (or a surviving divorced spouse) may be entitled to
benefits based on the deceased spouse’s earnings, if the following conditions are met

	
  

•

He or she is between 50 and 60 years old.

•

His or her condition meets the definition of disability, and

•

The disability began before or within 7 years of the wage earner’s death.
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If a widow or widower, who is caring wage earner’s children and receives Social Security
benefits, he or she is still eligible for disabled widow / widower’s benefits if their disability starts
before those payments end or with 7 years after they end.

B.   Adults Child’s Benefits
An adult, who became disabled prior to age 22, may be eligible for benefits if a “parent
wage earner” is deceased or receives retirement or disability benefits. This is considered “Adult
Child’s Benefits” because it is paid on a parent’s Social Security earnings. An “adult child”,
including an adopted child, and in some cases a step-child, grandchild or step grandchild, must
be unmarried, age 18 or older, have a disability that started before age 22, and meet the definition
of disability for adults. To receive “adult child’s” benefits, it is not necessary that the adult child
ever worked because the benefits are paid based on his or her parent’s earning record. It is
important to note that the determination that the adult child is disabled does not need to occur
prior to the person turning 22, but the disability needs to relate back to a time prior to the child’s
22nd birthday. If the child is already receiving Supplemental Security Income (SSI), or Social
Security Disability Insurance (SSDI) benefits on his or her own earnings record (which is
unlikely), he or she still may be eligible for benefits on the retired, or deceased or disabled
parent’s earnings. They will receive the higher benefit. An adult, disabled child may also be
entitled to Medicare. This situation often occurs when an adult child is receiving SSI benefits
and then becomes eligible for the adult child’s benefits on their parent’s earnings when that
parent dies, retires or also becomes disabled.

	
  

Chapter 2
11 of 21

C.   Benefits for a Spouse
If the wage earner’s spouse has never worked and contributed to the Social Security fund,
they may still be able to receive benefits if they are at least 62 years of age and the wage earner
is receiving or eligible for retirement or disability benefits.
Medicare at age 65.

The spouse may also qualify for

If a spouse if eligible for retirement benefits based on his or her own

earnings, and if the wage earner’s benefit is higher than the spouse’s benefit, then the spouse will
get an additional amount on the wage earner’s record so that the combination of benefits equals
that higher amount. If the spouse begins receiving benefits between age 62 and their full
retirement age, the amount will be permanently reduced by a percentage based on the number of
months up to the full retirement age. If the spouse begins receiving at their full retirement age,
the spouse’s benefits cannot exceed one-half (1/2) of the wage earner’s full retirement amount.

D.   Benefits for Divorced Spouses
If the wage earner is divorced, his or her ex-spouse can receive benefits based on the
wage earner’s record (even if the wage earner has re-married) if:
•

the marriage lasted 10 years or longer

•

the ex-spouse is unmarried

•

the ex-spouse is age 62 or older

•

the benefit that the wage earner’s ex-spouse is entitled to receive, based on their own
work, is less than the benefit they would receive based on the wage earner’s earnings; and

•

	
  

the wage earner is entitled to Social Security retirement or disability benefits.
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If the wage earner has not applied for retirement, but would otherwise qualify, the exspouse can receive benefits on the wage earner’s record if they have been divorced for at least
two years.
However, if the ex-spouse is eligible for retirement based on their own earnings, Social Security
will pay that first. If the benefit is higher on the wage earner’s earnings, they will get that
amount added to their benefit for a combined, higher benefit amount.
If the ex-spouse continues to work while receiving benefits, the same earnings limits
apply to them as to the wage earner. Also, it is important to note that the amount of benefits a
divorced spouse receives does not affect the amount of benefits the wage earner or his or her
current spouse might receive.

E.   Benefits for the Wage Earner’s Minor Child
When a wage earner qualifies for either retirement or disability benefits, the wage
earner’s eligible child or children may also qualify for benefits. The wage earner’s child can be
their biological, adopted or step child. In some circumstances, a dependent grandchild may also
qualify. In order for a wage earner’s child to receive benefits, the child must be unmarried, and
under age 18, or be 18-19 years old and a full-time high school student; or be 18 or older and
disabled from a disability that began before age 22. Typically, the child’s benefits stop when the
child turns 18 years old, unless the child is disabled. However, if the child is still a full-time high
school student, the benefits will continue until the child graduates or until two months after the
child become age 19, whichever occurs first.
A child under the age of 18 years may be disabled, but the Social Security Administration
does not need to consider the child’s disability when deciding if he or she qualifies for benefits
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as the dependent of a deceased, retired or disabled wage earner. The child is entitled to benefits
anyway as a dependent.
Keep in mind though, a disabled child whose wage earner parent is not deceased, retired
or disabled, may be eligible for Supplemental Security Income (SSI), but eligibility is based on
need, not the earing record of a parent.
A child’s monthly benefit amount is:
•

One-half the insured parent’s primary insurance amount if the parent is entitled to
disability or retirement insurance benefits; or

•

V.  

Three-fourths of the parent’s primary insurance amount if the parent is dead.

Miscellaneous
A.  

Supplemental Security Income (SSI) for Children
A person who is neither married nor head of household and is under the age of 18 or is

under the age of 22 and is a student regularly attending school, may be eligible for Supplemental
Security Income (SSI) benefits if they are disabled and meet the medical requirements for
disability. To be eligible for SSI benefits, the child must be disabled and may be eligible for
benefits as early as his or her date of birth and may be eligible until he or she reaches age 18.
Upon the child reaching age 18, the Social Security Administration will evaluate that child’s
impairments based on the definition of disability for an adult. If a child is under the age of 18
and not married and lives with his or her parents, who do not receive SSI benefits, the Social
Security Administration will consider a portion of the parent’s income and resources as if they
were available to the child. Again, remember SSI benefits are need based. The Social Security
Administration will also count a portion of a step parent’s income and resources if the child lives
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with both a parent and step-parent (or adoptive parent and step-parent). The parent’s income, or
a portion thereof, counts towards the child’s SSI eligibility even if the child is temporally away
at school and returns home on weekends, holidays and summers and remains subject to parental
control. This process is called “deeming.”

B.   Child Support Issues
1.   Social Security Benefits Paid on Non-Custodial Parent’s Earnings
Benefits received under Title II (Social Security Disability or retirement program) of the
Social Security Act by a child, based on the non-custodial parent’s earnings, will be counted as
child support payments and will be applied against his or her child support obligation. After
calculating the non-custodial parent’s gross income, which would include his or her countable
Social Security benefits, and after calculating the amount of child support owed, if the child
support owed is greater than the Social Security benefits paid to the child on the non-custodial
parent’s earnings record, the non-custodial parent will be required to pay the difference.
However, if the amount of child support owed by the non-custodial parent is less than the
amount the child is receiving in Social Security benefits, the non-custodial parent has no further
obligation for support. It is important to note however, that if the child is receiving more in
Social Security benefits than the non-custodial parent is obligated to pay, then the custodial
parent keeps that additional money for the child. This does not reduce the child support ordered,
nor does it reduce any child support arrearage the non-custodial parent may owe. See O.C.G.A.
§ 19-6-15(f)(3).
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2.   Supplemental Security Income (SSI) Received by a Non-Custodial Parent
The non-custodial parent’s Supplemental Security Income (SSI) does not count as
income when determining child support. In addition, this income is not subject to garnishment in
most states. In most instances a non-custodial parent receiving SSI does not owe any child
support.

3.   Supplemental Security Income (SSI) Received by a Minor Child
Supplement Security Income (SSI) is need-based, thus eligibility for SSI benefits for a
minor child can be directly affected by the child’s income. Child support payments paid for the
benefit of the minor child are considered income and could have a negative effect on whether the
child receives or continues to receive SSI benefits and the amount of SSI the child receives If
the child is younger than 18 (or 22 and still in school) and child support is received on his or her
behalf from a non-custodial parent, then Social Security considers two-thirds (2/3) of that
payment as income and reduces the SSI benefits accordingly. Since SSI recipients also are
entitled to Medicaid, the loss of the SSI benefits could also result in the loss of Medicaid. In
many instances, the loss of the Medicaid is worse than the loss of the SSI benefits. Therefore,
family law practitioners should be careful when considering child support for SSI recipients and
assess the potential impact of the support on SSI benefits and Medicaid. They could consider
child support in an amount that does not eliminate the SSI benefits entirely thus allowing the
Medicaid coverage to continue. Another option could be to pay the support into a special needs
trust. If that is a consideration, an attorney who specializes in special needs trust should be
consulted. Of course, if one of the parents has health insurance and the minor child can be
covered, then the need for the Medicaid may not be as great.
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C.   Adoption
A “legally adopted child” of the wage earner is a child who was legally adopted under the
adoption laws of the State or foreign country where the adoption took place.
A child who is legally adopted by the wage earner’s surviving spouse, after the worker’s
death is considered the wage earner’s legally adopted child as of the date of the wage earner’s
death if:
1. The child was either living with or receiving one-half (1/2) support from the wage earner
at the time of the wage earner’s death; and
2. One of the following is met:
a) the worker started the adoption proceeding before his or her death; or
b) the child was adopted by the worker’s surviving spouse within two years
after the worker’s death.

D.   Dependent Grandchildren
A dependent grandchild or step-grandchild of the wage earner or spouse may qualify for
benefits as a “child” if:
1. The grandchild’s natural or adoptive parents are deceased or disabled
a) At the time the wage earner became entitled to retirement or disability
insurance benefits or died; or
b) At the beginning of the wage earner’s period of disability which continued until
the worker became entitled to disability or retirement insurance benefits or died;
or
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2. The grandchild was legally adopted by a court of competent jurisdiction within the
U.S. The grandchild’s natural or adopting parents or step parents must not have been
living in the same household and asking regular contributions to the child’s support at the
time the insured wage earner died.
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Your payment would be about
$2,072 a month
at full retirement age

Terry H. Greene

August 30, 2018

Your Social Security Statement
Your Social Security Statement tells you about how much you or your family would receive in disability,
survivor, or retirement benefits. It also includes our record of your lifetime earnings. Check out your earnings
history, and let us know right away if you find an error. This is important because we base your benefits on
our record of your lifetime earnings.
Social Security benefits are not intended to be your only source of income when you retire. On average,
Social Security will replace about 40 percent of your annual pre-retirement earnings. You will need other
savings, investments, pensions, or retirement accounts to make sure you have enough money to live
comfortably when you retire.

Social Security Administration

Follow the Social Security Administration at these social media sites.
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Your Estimated Benefits
*Retirement

*Disability
*Family
*Survivors

Medicare

You have earned enough credits to qualify for benefits. At your current earnings rate, if you continue
working until...
your full retirement age (67 years), your payment would be about..................................................... $ 2,072 a month
age 70, your payment would be about................................................................................................. $ 2,606 a month
age 62, your payment would be about................................................................................................. $ 1,412 a month
You have earned enough credits to qualify for benefits. If you became disabled right now
your payment would be about.............................................................................................................. $ 1,952 a month
If you get retirement or disability benefits, your spouse and children also may qualify for benefits.
You have earned enough credits for your family to receive survivors benefits. If you die this year,
certain members of your family may qualify for the following benefits:
Your child............................................................................................................................................ $ 1,481 a month
Your spouse who is caring for your child........................................................................................... $ 1,481 a month
Your spouse, if benefits start at full retirement age............................................................................ $ 1,974 a month
Total family benefits cannot be more than.......................................................................................... $ 3,528 a month
Your spouse or minor child may be eligible for a special one-time death benefit of $255.
You have enough credits to qualify for Medicare at age 65. Even if you do not retire at age 65, be
sure to contact Social Security three months before your 65th birthday to enroll in Medicare.
* Your estimated benefits are based on current law. Congress has made changes to the law in the past and
can do so at any time. The law governing benefit amounts may change because, by 2034, the payroll taxes
collected will be enough to pay only about 77 percent of scheduled benefits.
We based your benefit estimates on these facts:

Your date of birth (please verify your name on page 1 and this date of birth).................................... July 22, 1968
Your estimated taxable earnings per year after 2018..............................................................................
$59,584
Your Social Security number (only the last four digits are shown to help prevent identity theft)........... XXX-XX-1941

How Your Benefits Are Estimated
(3) Your estimated benefits are based on current law. The law
governing benefit amounts may change.
(4) Your benefit amount may be affected by military service,
railroad employment or pensions earned through
work on which you did not pay Social Security tax.
Visit www.socialsecurity.gov to learn more.

To qualify for benefits, you earn "credits" through your work — up
to four each year. This year, for example, you earn one credit for
each $1,320 of wages or self-employment income. When you've
earned $5,280, you've earned your four credits for the year. Most
people need 40 credits, earned over their working lifetime, to
receive retirement benefits. For disability and survivors benefits,
young people need fewer credits to be eligible.
We checked your records to see whether you have earned
enough credits to qualify for benefits. If you haven't earned enough
yet to qualify for any type of benefit, we can't give you a benefit
estimate now. If you continue to work, we'll give you an estimate
when you do qualify.
What we assumed — If you have enough work credits, we
estimated your benefit amounts using your average earnings over
your working lifetime. For 2018 and later (up to retirement age),
we assumed you'll continue to work and make about the same as
you did in 2016 or 2017. We also included credits we assumed you
earned last year and this year.
Generally, the older you are and the closer you are to retirement,
the more accurate the retirement estimates will be because they are
based on a longer work history with fewer uncertainties such as
earnings fluctuations and future law changes. We encourage you
to use our online Retirement Estimator to obtain immediate and
personalized benefit estimates.
We can't provide your actual benefit amount until you apply for
benefits. And that amount may differ from the estimates above
because:
(1) Your earnings may increase or decrease in the future.
(2) After you start receiving benefits, they will be adjusted for
cost-of-living increases.

Windfall Elimination Provision (WEP) — If you receive a
pension from employment in which you did not pay Social Security
taxes and you also qualify for your own Social Security retirement
or disability benefit, your Social Security benefit may be reduced,
but not eliminated, by WEP. The amount of the reduction, if any,
depends on your earnings and number of years in jobs in which you
paid Social Security taxes, and the year you are age 62 or become
disabled. To estimate WEP's effect on your Social Security benefit,
visit www.socialsecurity.gov/WEP-CHART. For workers newly
eligible in 2018, the maximum monthly reduction in PIA is $448.
For more information, please see Windfall Elimination Provision
(Publication No. 05-10045) at www.socialsecurity.gov/WEP.
Government Pension Offset (GPO) — If you receive a pension
based on federal, state or local government work in which you did
not pay Social Security taxes and you qualify, now or in the future,
for Social Security benefits as a current or former spouse, widow
or widower, you are likely to be affected by GPO. If GPO applies,
your Social Security benefit will be reduced by an amount equal to
two-thirds of your government pension, and could be reduced to
zero. Even if your benefit is reduced to zero, you will be eligible
for Medicare at age 65 on your spouse's record. To learn more,
please see Government Pension Offset (Publication No. 05-10007)
at www.socialsecurity.gov/GPO.
2
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Your Earnings Record
Years You
Worked
1983
1984
1985
1986
1987
1988
1989

Your Taxed
Social Security
Earnings
114
679
3,090
3,589
2,574
3,860
3,887

Your Taxed
Medicare
Earnings
114
679
3,090
3,589
2,574
3,860
3,887

1990
1991
1992
1993
1994
1995
1996
1997
1998
1999

9,678
16,634
19,130
17,865
18,299
21,463
23,282
22,592
24,533
27,020

9,678
16,634
19,130
17,865
18,299
21,463
23,282
22,604
24,533
27,020

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

29,498
32,860
33,743
33,286
34,367
37,811
51,637
54,777
56,029
53,332

29,498
32,860
33,743
33,286
34,367
37,811
51,637
54,777
56,029
53,332

2010
2011
2012
2013

51,921
54,005
56,801
53,723

51,921
54,005
56,801
53,723

Years You
Worked
2014
2015
2016
2017

Your Taxed
Social Security
Earnings
61,923
54,458
56,535
59,584

Your Taxed
Medicare
Earnings
61,923
54,458
56,535
59,584

Total Social Security and Medicare taxes paid over your working career through the last year reported on the chart above:

Estimated taxes paid for Social Security:
You paid:
Your employers paid:

Estimated taxes paid for Medicare:
You paid:
Your employers paid:

$64,949
$67,167

$15,704
$15,704

Note: Currently, you and your employer each pay a 6.2 percent Social Security tax on up to $128,400 of your earnings and a 1.45
percent Medicare tax on all your earnings. If you are self-employed, you pay the combined employee and employer amount, which is a
12.4 percent Social Security tax on up to $128,400 of your net earnings and a 2.9 percent Medicare tax on your entire net earnings. If
you have earned income of more than $200,000 ($250,000 for married couples filing jointly), you must pay 0.9 percent more in Medicare
taxes.

Help Us Keep Your Earnings Record Accurate
year's earnings reports when your Statement was prepared. Note: If
you worked for more than one employer during any year, or if you
had both earnings and self-employment income, we combined your
earnings for the year.
There's a limit on the amount of earnings on which you pay
Social Security taxes each year. The limit increases yearly.
Earnings above the limit will not appear on your earnings chart
as Social Security earnings. (For Medicare taxes, the maximum
earnings amount began rising in 1991. Since 1994, all of your
earnings are taxed for Medicare.)
Call us right away at 1-800-772-1213 (7 a.m.-7 p.m. your local
time, TTY 1-800-325-0778) if any earnings for years before last
year are shown incorrectly. Please have your W-2 or tax return
for those years available. (If you live outside the U.S., follow the
directions at the bottom of page 4.)

You, your employer and Social Security share responsibility for
the accuracy of your earnings record. Since you began working,
we recorded your reported earnings under your name and Social
Security number. We have updated your record each time your
employer (or you, if you're self-employed) reported your earnings.
Remember, it's your earnings, not the amount of taxes you paid
or the number of credits you've earned, that determine your benefit
amount. When we figure that amount, we base it on your average
earnings over your lifetime. If our records are wrong, you may not
receive all the benefits to which you're entitled.
Review this chart carefully using your own records to make sure
our information is correct and that we've recorded each year you
worked. You're the only person who can look at the earnings chart
and know whether it is complete and correct.
Some or all of your earnings from last year may not be shown
on your Statement. It could be that we still were processing last

3
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Some Facts About Social Security
About Social Security and Medicare...
Social Security pays retirement, disability, family and
survivors benefits. Medicare, a separate program run by the
Centers for Medicare & Medicaid Services, helps pay for
inpatient hospital care, nursing care, doctors' fees, drugs,
and other medical services and supplies to people age 65
and older, as well as to people who have been receiving
Social Security disability benefits for two years or more.
Your Social Security covered earnings qualify you for both
programs. Medicare does not pay for long-term care, so you
may want to consider options for private insurance. For more
information about Medicare, visit www.medicare.gov or
call 1-800-633-4227 (TTY 1-877-486-2048 if you are deaf
or hard of hearing).

Extra Help with Medicare — If you know someone who
is on Medicare and has limited income and resources, extra
help is available for prescription drug costs. The extra help
can help pay the monthly premiums, annual deductibles
and prescription co-payments. To learn more or to apply,
visit www.socialsecurity.gov or call 1-800-772-1213
(TTY 1-800-325-0778).
Receive benefits and still work...
You can work and still get retirement or survivor’s benefits.
If you're younger than your full retirement age, there are
limits on how much you can earn without affecting your
benefit amount. When you apply for benefits, we'll tell you
what the limits are and whether work would affect your
monthly benefits. When you reach full retirement age, the
earnings limits no longer apply.
Before you decide to retire...

Retirement — If you were born before 1938, your full
retirement age is 65. Because of a 1983 change in the law,
the full retirement age will increase gradually to 67 for
people born in 1960 and later.
Some people retire before their full retirement age. You
can retire as early as 62 and take benefits at a reduced rate.
If you work after your full retirement age, you can receive
higher benefits because of additional earnings and credits for
delayed retirement.

Carefully consider the advantages and disadvantages of
early retirement. If you choose to receive benefits before
you reach full retirement age, your monthly benefits will be
reduced.
To help you decide the best time to retire, we offer a
free publication, When To Start Receiving Retirement
Benefits (Publication No. 05-10147), that identifies the
many factors you should consider before applying. Most
people can receive an estimate of their benefit based on
their actual Social Security earnings record by using our
online Retirement Estimator. You also can calculate future
retirement benefits by using the Social Security Benefit
Calculators at www.socialsecurity.gov.
Other helpful free publications include:
— Retirement Benefits (No. 05-10035)
— Understanding The Benefits (No. 05-10024)
— Your Retirement Benefit: How It Is Figured (No.
05-10070)
— Windfall Elimination Provision (No. 05-10045)
— Government Pension Offset (No. 05-10007)
— Identity Theft And Your Social Security Number (No.
05-10064)
We also have other leaflets and fact sheets with
information about specific topics such as military
service, self-employment or foreign employment.
You can request Social Security publications at our
website, www.socialsecurity.gov, or by calling us
at 1-800-772-1213. Our website has a list of frequently asked
questions that may answer questions you have. We have
easy-to-use online applications for benefits that can save you
a telephone call or a trip to a field office.
You also may qualify for government benefits outside
of Social Security. For more information on these benefits,
visit www.benefits.gov.

Disability — If you become disabled before full retirement
age, you can receive disability benefits after six months if
you have:
— enough credits from earnings (depending on your age,
you must have earned six to 20 of your credits in the three
to 10 years before you became disabled); and
— a physical or mental impairment that's expected to
prevent you from doing "substantial" work for a year or
more or result in death.
If you are filing for disability benefits, please let us know
if you are on active military duty or are a recently discharged
veteran, so that we can handle your claim more quickly.
Family — If you're eligible for disability or retirement
benefits, your current or divorced spouse, minor children
or adult children disabled before age 22 also may receive
benefits. Each may qualify for up to about 50 percent of your
benefit amount.
Survivors — When you die, certain members of your family
may be eligible for benefits:
— your spouse age 60 or older (50 or older if disabled, or
any age if caring for your children younger than age 16);
and
— your children if unmarried and younger than age 18, still
in school and younger than 19 years old, or adult children
disabled before age 22.
If you are divorced, your ex-spouse could be eligible for a
widow's or widower's benefit on your record when you die.

If you need more information — Contact any Social Security office, or call us toll-free at 1-800-772-1213. (If
you are deaf or hard of hearing, you may call our TTY number, 1-800-325-0778.) If you have questions about your
personal information, you must provide your complete Social Security Number. If you are in the United States, you
also may write to the Social Security Administration, Office of Earnings Operations, P.O. Box 33026, Baltimore, MD
21290-3026. If you are outside the United States, please write to the Office of International Operations, P.O. Box
17769, Baltimore, MD 21235-7769, USA.
Form SSA-7005 - OL (03/18)
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I.	
  	
  ADOPTION	
  
Johnson	
  v.	
  Hauck,	
  344	
  Ga.	
  App.	
  848	
  (2018)	
  
A	
  grandmother	
  petitioned	
  to	
  terminate	
  her	
  daughter’s	
  parental	
  rights	
  to	
  her	
  granddaughter,	
  
and	
  to	
  adopt	
  her	
  granddaughter	
  under	
  O.C.G.A.	
  §	
  19-‐8-‐10.	
  	
  	
  
•

•
•

The	
  Appellate	
  Court	
  reversed	
  because	
  the	
  Grandmother’s	
  Petition	
  failed	
  to	
  allege	
  facts	
  
demonstrating	
  the	
  applicability	
  of	
  O.C.G.A.	
  §	
  19-‐8-‐10,	
  as	
  expressly	
  required	
  by	
  O.C.G.A.	
  
§	
  19-‐8-‐13	
  (a)(7).	
  
TPR	
  in	
  Superior	
  Court	
  does	
  not	
  include	
  right	
  to	
  counsel,	
  unlike	
  legislatively	
  provided	
  for	
  
in	
  TPRs	
  in	
  Juvenile	
  Court.	
  	
  	
  	
  
In	
  Adoptions	
  under	
  O.C.G.A.	
  §	
  19-‐8-‐10,	
  Court	
  cannot	
  waive	
  background	
  requirements,	
  in	
  
contrast	
  to	
  adoptions	
  under	
  O.C.G.A.	
  §	
  19-‐8-‐7	
  (parents	
  voluntarily	
  surrender	
  rights	
  to	
  a	
  
relative).	
  

	
  

II.	
  	
  ALIMONY	
  
Provezano	
  v.	
  Jones,	
  302	
  Ga.	
  139	
  (2017)	
  
Trial	
  Court	
  properly	
  modified	
  alimony	
  under	
  Georgia’s	
  “live-‐in	
  lover”	
  law,	
  O.C.G.A.	
  §	
  19-‐6-‐19	
  
(b).	
  	
  	
  
•

•
•

The	
  fact	
  ex-‐wife	
  living	
  alone	
  at	
  time	
  filed	
  modification	
  does	
  not	
  matter.	
  	
  O.C.G.A.	
  §	
  19-‐6-‐
19(b)	
  applies	
  to	
  any	
  voluntary	
  cohabitation	
  after	
  a	
  final	
  judgement	
  of	
  divorce	
  awarding	
  
periodic	
  alimony.	
  
Dwelling	
  together	
  “continuously	
  and	
  openly”	
  includes	
  either	
  sexual	
  intercourse	
  or	
  
sharing	
  of	
  living	
  expenses.	
  
Attempts	
  to	
  conceal	
  her	
  whereabouts	
  from	
  ex-‐husband	
  were	
  not	
  enough	
  to	
  fall	
  with-‐in	
  
“openly”	
  requirement	
  of	
  live-‐in	
  lover	
  statute.	
  	
  

Lutz	
  v.	
  Lutz,	
  302	
  Ga.	
  500	
  (2017)	
  
The	
  Trial	
  Court	
  used	
  two	
  different	
  annual	
  income	
  figures	
  for	
  calculation	
  of	
  alimony	
  and	
  child	
  
support,	
  and	
  it	
  was	
  not	
  clear	
  whether	
  Husband’s	
  2016	
  bonus	
  was	
  counted	
  twice.	
  Thus,	
  both	
  
alimony	
  and	
  child	
  support	
  had	
  to	
  be	
  remanded.	
  
Sedehi	
  v.	
  Chamberlain,	
  344	
  Ga.	
  App.	
  512	
  (2018)	
  
Trial	
  court’s	
  award	
  of	
  lump-‐sum	
  alimony	
  reversed,	
  because	
  Wife	
  never	
  asserted	
  a	
  claim	
  for	
  
alimony	
  in	
  her	
  pleadings,	
  husband	
  had	
  no	
  notice	
  alimony	
  would	
  be	
  an	
  issue	
  at	
  trial,	
  and	
  
Husband	
  objected	
  to	
  litigating	
  the	
  issue	
  when	
  raised	
  at	
  trial.	
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•

•

Parties	
  separated	
  after	
  being	
  married	
  for	
  22	
  days.	
  	
  Wife	
  sought	
  annulment	
  and	
  
$400,000.00	
  in	
  actual	
  damages	
  for	
  fraud	
  and	
  $1,000,000.00	
  in	
  punitive	
  damages.	
  	
  Trial	
  
Court	
  awarded	
  Wife	
  $105,000.00	
  in	
  lump	
  sum	
  alimony,	
  despite	
  the	
  fact	
  that	
  Wife	
  didn’t	
  
pursue	
  alimony	
  claim	
  even	
  after	
  court	
  suggested	
  it	
  during	
  opening	
  argument.	
  
Even	
  if	
  Wife	
  had	
  plead	
  for	
  alimony,	
  none	
  of	
  the	
  enumerated	
  factors	
  in	
  O.C.G.A.	
  §	
  19-‐6-‐
5(a)	
  supported	
  an	
  award	
  of	
  alimony	
  and	
  there	
  was	
  no	
  evidence	
  that	
  wife	
  needed	
  any	
  
alimony	
  to	
  support	
  herself.	
  
	
  

______________________________________________________________________________	
  

III.	
  	
  ATTORNEY’S	
  FEES	
  
Lutz	
  v.	
  Lutz,	
  302	
  Ga.	
  500	
  (2017)	
  
Where	
  alimony	
  and	
  O.C.G.A.	
  19-‐6-‐2	
  attorney’s	
  fees	
  amount	
  was	
  based	
  upon	
  improper	
  
calculation	
  of	
  income	
  by	
  the	
  trial	
  court,	
  both	
  portions	
  of	
  the	
  ruling	
  had	
  to	
  be	
  remanded.	
  
Borotkanics	
  v.	
  Humphrey,	
  2018	
  Ga.	
  App.	
  875	
  (2018)	
  
Attorney’s	
  fee	
  award	
  vacated	
  and	
  remanded	
  because	
  neither	
  the	
  Motion	
  nor	
  the	
  trial	
  court’s	
  
order	
  identified	
  the	
  statutory	
  basis	
  for	
  the	
  award.	
  	
  
Moore	
  V.	
  Hullander,	
  345	
  Ga.	
  App.	
  568	
  (2018)	
  	
  
A	
  Father	
  brought	
  a	
  modification	
  of	
  custody	
  action	
  based	
  on	
  his	
  14-‐year-‐old	
  daughter’s	
  Affidavit	
  
of	
  Election.	
  	
  The	
  Mother	
  filed	
  a	
  Contempt	
  action	
  seeking	
  past	
  payment	
  of	
  child	
  support.	
  	
  The	
  
Father	
  paid	
  the	
  $16,100.00	
  owed	
  in	
  back	
  child	
  support	
  prior	
  to	
  the	
  temporary	
  hearing,	
  and	
  the	
  
mother	
  said	
  she	
  was	
  not	
  moving	
  forward	
  with	
  the	
  contempt.	
  	
  After	
  the	
  daughter	
  changed	
  her	
  
mind,	
  the	
  Father	
  dismissed	
  his	
  suit	
  and	
  the	
  Mother	
  sought	
  attorney’s	
  fees.	
  	
  The	
  Court	
  entered	
  a	
  
$4,000.00	
  attorney’s	
  fees	
  award	
  on	
  the	
  Father’s	
  contempt	
  for	
  failure	
  to	
  pay	
  child	
  support	
  and	
  
actions	
  in	
  delaying	
  the	
  resolution	
  of	
  the	
  case.	
  
The	
  Court	
  of	
  appeals	
  vacated	
  the	
  award	
  and	
  remanded.	
  
•
•

The	
  Father	
  had	
  never	
  been	
  held	
  in	
  contempt.	
  
The	
  Court	
  did	
  not	
  cite	
  which	
  statutory	
  factor	
  it	
  was	
  awarding	
  attorney’s	
  fees	
  under	
  its	
  
“unreasonably	
  delayed”	
  ruling,	
  nor	
  how	
  its	
  award	
  was	
  apportioned	
  to	
  include	
  only	
  fees	
  
and	
  expenses	
  related	
  to	
  Father’s	
  contempt.	
  
	
  

Belcher	
  v.	
  Belcher,	
  346	
  Ga.	
  App.	
  141	
  (2018)	
  –	
  Attorney	
  Fees	
  
The	
  Husband	
  stopped	
  making	
  alimony	
  payments,	
  claiming	
  that	
  he	
  believed	
  the	
  Wife	
  was	
  dead.	
  	
  
Trial	
  Court	
  awarded	
  $2,500.00	
  in	
  attorney’s	
  fees	
  (attorney	
  had	
  requested	
  $3,880.72).	
  	
  Supreme	
  
Court	
  vacated	
  and	
  remanded	
  the	
  original	
  award	
  of	
  attorney’s	
  fee	
  because	
  the	
  trial	
  court	
  failed	
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to	
  make	
  express	
  findings	
  specifying	
  the	
  conduct	
  for	
  which	
  the	
  award	
  was	
  made	
  under	
  O.C.G.A.	
  
§	
  9-‐15-‐14.	
  	
  The	
  Husband	
  then	
  appealed	
  the	
  Trial	
  Court’s	
  ruling	
  on	
  remand,	
  claiming	
  that	
  the	
  
court	
  failed	
  to	
  identify	
  the	
  applicable	
  sub-‐section	
  of	
  O.C.G.A.	
  §	
  9-‐15-‐14	
  and	
  awarded	
  lump	
  sum	
  
attorney’s	
  fees	
  of	
  $2,500.00	
  without	
  any	
  factual	
  basis.	
  	
  	
  
•
•

The	
  Court	
  of	
  Appeals	
  denied	
  appeal	
  on	
  failure	
  to	
  cite	
  the	
  applicable	
  sub-‐section	
  of	
  
O.C.G.A.	
  §	
  9-‐15-‐14	
  –	
  the	
  ruling	
  made	
  clear	
  found	
  under	
  sub-‐section	
  (a).	
  	
  	
  
The	
  Court	
  of	
  Appeals	
  vacated	
  and	
  remanded	
  award	
  of	
  lump	
  sum	
  attorney	
  fees.	
  	
  The	
  
Trial	
  Court	
  must	
  “articulate	
  why	
  the	
  award	
  was	
  [$2,500.00]	
  as	
  opposed	
  to	
  any	
  other	
  
amount”	
  and	
  identify	
  the	
  sanctionable	
  conduct.	
  

Chalk	
  v.	
  Poletto,	
  816	
  S.E.2d	
  432	
  (Ga.	
  Ct.	
  App.	
  2018)	
  
Trial	
  court	
  did	
  not	
  err	
  in	
  awarding	
  attorney’s	
  fees	
  and	
  costs	
  under	
  O.C.G.A.	
  §	
  19-‐9-‐3	
  (g)	
  in	
  a	
  
legitimation	
  case.	
  	
  Trial	
  court	
  denied	
  Dad’s	
  petition	
  for	
  legitimation,	
  citing	
  that	
  he	
  has	
  
lost/abandoned	
  his	
  opportunity	
  interest,	
  and	
  ordered	
  him	
  to	
  pay	
  fees	
  in	
  excess	
  of	
  $30,000.00	
  
under	
  O.C.G.A.	
  	
  §	
  19-‐9-‐3	
  (g).	
  
Dad	
  appealed	
  citing	
  that	
  O.C.G.A.	
  §	
  19-‐9-‐3	
  (g)	
  only	
  applies	
  to	
  custody	
  cases,	
  but	
  provided	
  no	
  
authority	
  to	
  support	
  that	
  this	
  code	
  section	
  does	
  not	
  apply	
  to	
  legitimation.	
  
Court	
  of	
  Appeals	
  upheld	
  the	
  decision,	
  stating	
  that	
  in	
  his	
  legitimation	
  petition,	
  Dad	
  requested	
  
visitation	
  and	
  joint	
  legal	
  custody	
  and	
  the	
  trial	
  court	
  could	
  have	
  awarded	
  the	
  attorney’s	
  fees	
  
under	
  O.C.G.A.	
  §	
  19-‐7-‐22	
  (g),	
  thus	
  trial	
  court	
  had	
  authority	
  to	
  awarded	
  attorney’s	
  fees.	
  	
  	
  
	
  

IV.	
  CHILD	
  SUPPORT	
  
Ross	
  v.	
  Ross,	
  302	
  Ga	
  39	
  (2017)	
  
Trial	
  court	
  did	
  not	
  have	
  authority	
  to	
  modify	
  a	
  child	
  support	
  order	
  where:	
  
•
•
•

Original	
  decree	
  is	
  from	
  Connecticut;	
  
Mother	
  and	
  children	
  now	
  live	
  in	
  GA;	
  
Dad	
  never	
  left	
  Connecticut	
  

Absent	
  written	
  consent	
  by	
  both	
  parties	
  vesting	
  GA	
  court	
  with	
  jurisdiction,	
  Connecticut	
  court	
  
still	
  retains	
  exclusive	
  jurisdiction	
  to	
  modify	
  under	
  UIFSA.	
  
Lutz	
  v.	
  Lutz,	
  302	
  Ga.	
  500	
  (2017)	
  
Trial	
  court	
  could	
  properly	
  count	
  bonus	
  in	
  a	
  party’s	
  income	
  for	
  determining	
  child	
  support,	
  and	
  
equitably	
  divide	
  that	
  bonus	
  as	
  part	
  of	
  a	
  lump	
  sum	
  payment	
  to	
  wife.	
  
“As	
  between	
  the	
  parent	
  and	
  the	
  child,	
  the	
  …	
  asset	
  subject	
  to	
  property	
  division	
  is	
  not	
  being	
  
counted	
  twice.”	
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Noble	
  v.	
  Noble,	
  345	
  Ga.	
  App.	
  799	
  (2018)	
  	
  	
  	
  
Under	
  O.C.G.A	
  16-‐6-‐15	
  (f)	
  (1)	
  (c),	
  for	
  purpose	
  of	
  child	
  support	
  award,	
  the	
  juvenile	
  court	
  erred	
  in	
  
considering	
  free	
  tuition	
  the	
  mother	
  received	
  through	
  her	
  employer	
  as	
  a	
  fringe	
  benefit	
  to	
  be	
  
included	
  in	
  her	
  gross	
  income.	
  The	
  tuition	
  benefit	
  did	
  not	
  significantly	
  reduce	
  her	
  personal	
  living	
  
expenses.	
  Trial	
  court	
  also	
  granted	
  a	
  deviation	
  to	
  Dad.	
  	
  Court	
  of	
  Appeal	
  reversed	
  the	
  final	
  order	
  
because	
  it	
  failed	
  to	
  comply	
  with	
  the	
  appropriate	
  statutory	
  requirements	
  of	
  supporting	
  findings	
  
as	
  required	
  by	
  O.C.G.A.	
  §	
  19-‐6-‐15	
  (i)	
  (1)	
  (B).	
  
Court	
  distinguished	
  “personal	
  expenses”	
  vs.	
  “personal	
  living	
  expenses”	
  
	
  

V.	
  	
  CONTEMPT	
  
Borotkanics	
  v.	
  Humphrey,	
  2018	
  Ga.	
  App.	
  875	
  (2018)	
  
The	
  parties	
  divorce	
  decree	
  required	
  Husband	
  to	
  refinance	
  the	
  marital	
  residence.	
  	
  The	
  trial	
  court	
  
held	
  Husband	
  in	
  willful	
  contempt	
  and	
  ordered	
  Husband	
  to	
  sell	
  the	
  house.	
  	
  	
  
•

•

Trial	
  Court’s	
  ruling	
  of	
  contempt	
  reversed	
  because	
  the	
  divorce	
  decree	
  did	
  not	
  require	
  the	
  
Husband	
  to	
  sell	
  the	
  house,	
  and	
  the	
  Trial	
  Court’s	
  ruling	
  was	
  an	
  impermissible	
  
modification	
  of	
  the	
  divorce	
  decree.	
  
The	
  sanctions	
  available	
  to	
  the	
  Trial	
  Court	
  may	
  be	
  more	
  draconian	
  than	
  the	
  forced	
  sale.	
  

Howard	
  v.	
  Howard,	
  302	
  Ga.	
  451	
  (2017)	
  
•
•
•

In	
  settlement	
  agreement,	
  Wife	
  was	
  to	
  “receive	
  50%	
  of	
  total	
  monthly	
  benefits”	
  of	
  
Husband’s	
  military	
  pension.	
  	
  Husband	
  was	
  paying	
  for	
  survivor	
  benefit	
  plan	
  at	
  divorce.	
  
Husband	
  could	
  not	
  be	
  held	
  in	
  contempt	
  for	
  failure	
  to	
  designate	
  wife	
  as	
  his	
  survivor	
  
benefit,	
  because	
  the	
  settlement	
  agreement	
  was	
  silent	
  as	
  to	
  this	
  issue.	
  	
  
Wife	
  could	
  seek	
  clarification	
  of	
  this	
  ambiguity	
  upon	
  further	
  motion.	
  

Huff	
  v.	
  Vallejo,	
  A18A1002,	
  2018	
  Ga.	
  App.	
  LEXIS	
  469,	
  2018	
  WL	
  3616332	
  (July	
  30,	
  2018)	
  	
  
Father	
  filed	
  contempt	
  action	
  after	
  Mother	
  refused	
  to	
  allow	
  him	
  supervised	
  visitation	
  after	
  
release	
  from	
  ICE	
  custody.	
  	
  Trial	
  Court	
  held	
  Mother	
  in	
  contempt	
  and	
  modified	
  Father’s	
  visitation	
  
from	
  supervised	
  to	
  unsupervised	
  due	
  to	
  Mother’s	
  continued	
  attempts	
  to	
  alienate	
  Father.	
  	
  	
  	
  On	
  
Mother’s	
  appeal,	
  there	
  was	
  no	
  transcript,	
  thus	
  Court	
  required	
  to	
  “assume	
  the	
  court	
  was	
  
authorized	
  to	
  find	
  that	
  it	
  is	
  to	
  the	
  best	
  interest	
  of	
  [the]	
  minor	
  child[ren	
  to	
  have	
  unsupervised	
  
visitation	
  with	
  their	
  father].”	
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VI.	
  	
  CUSTODY	
  
McDowell	
  v.	
  Bowers,	
  342	
  Ga.	
  App.	
  811	
  (2017)	
  
Grandparents	
  cannot	
  assert	
  a	
  custody	
  claim	
  as	
  part	
  of	
  their	
  intervention	
  under	
  O.C.G.A.	
  §	
  19-‐7-‐
3.	
  
Grandparents	
  could	
  not	
  object	
  to	
  adoption	
  itself	
  pursuant	
  to	
  O.C.G.A.	
  	
  §	
  19-‐8-‐15	
  since	
  the	
  child	
  
still	
  had	
  one	
  living	
  legal	
  parent	
  and	
  the	
  adoption	
  petitioner	
  was	
  not	
  a	
  blood	
  relative.	
  
Hill	
  v.	
  Iles,	
  342	
  Ga.	
  App.	
  820	
  (2017)	
  
A	
  trial	
  court	
  cannot	
  address	
  custody	
  of	
  a	
  child	
  in	
  proceeding	
  to	
  vacate	
  guardianship.	
  	
  	
  
Custody	
  cases	
  must	
  be	
  brought	
  as	
  a	
  separate	
  action.	
  
Simmons	
  v.	
  Wilson,	
  343	
  Ga.	
  App.	
  857	
  (2017)	
  
Trial	
  court	
  did	
  not	
  improperly	
  rely	
  upon	
  temporary	
  hearing	
  evidence	
  at	
  final	
  trial,	
  despite	
  the	
  
lack	
  of	
  Pace	
  warning.	
  	
  Although	
  the	
  final	
  order	
  included	
  some	
  facts	
  that	
  were	
  brought	
  out	
  at	
  
the	
  temporary	
  hearing	
  alone,	
  the	
  court	
  expressly	
  stated	
  that	
  such	
  evidence	
  was	
  “not	
  
determinative”.	
  
Wilson	
  v.	
  Perkins,	
  344	
  Ga.	
  App.	
  869	
  (2018)	
  
No	
  finding	
  of	
  material	
  change	
  of	
  circumstances	
  that	
  support	
  a	
  child	
  custody	
  modification	
  where	
  
the	
  trial	
  court	
  appeared	
  to	
  have	
  relied	
  upon	
  events	
  pre-‐dating	
  the	
  last	
  consent	
  order	
  and/or	
  
plea	
  of	
  nolo	
  contendere	
  (the	
  latter	
  could	
  not	
  be	
  used	
  against	
  the	
  father	
  in	
  any	
  court	
  for	
  any	
  
purpose).	
  
Bowman	
  v.	
  Bowman,	
  345	
  Ga.	
  App.	
  380	
  (2018)	
  
Trial	
  court	
  improperly	
  exercised	
  jurisdiction	
  under	
  UCCJEA	
  where	
  substantial	
  evidence	
  about	
  
children/	
  significant	
  connections	
  of	
  the	
  children	
  to	
  Georgia	
  did	
  not	
  exist	
  at	
  the	
  time	
  that	
  
jurisdiction	
  was	
  considered.	
  
Facts:	
  parties	
  married	
  in	
  Georgia	
  and	
  the	
  oldest	
  child	
  was	
  born	
  in	
  Georgia,	
  but	
  they	
  left	
  Georgia	
  
approximately	
  four	
  years	
  before	
  the	
  modification	
  action	
  was	
  filed	
  (filing	
  based	
  upon	
  the	
  mother	
  
and	
  children	
  being	
  in	
  Georgia	
  for	
  about	
  one	
  month).	
  	
  	
  	
  
Wisconsin	
  seemingly	
  was	
  the	
  state	
  most	
  qualified	
  as	
  the	
  “home	
  state”	
  for	
  the	
  children	
  under	
  
UCCJEA,	
  but	
  Mom	
  filed	
  for	
  custody	
  in	
  Georgia,	
  and	
  Dad	
  filed	
  for	
  divorce	
  in	
  Michigan	
  (where	
  
mom	
  and	
  children	
  had	
  only	
  lived	
  for	
  about	
  one	
  month,	
  but	
  where	
  the	
  entire	
  family	
  lived	
  for	
  a	
  
about	
  a	
  year	
  back	
  in	
  2013)	
  
Woodson	
  v.	
  Lino,	
  345	
  Ga.	
  App.	
  745	
  (2018)	
  
Trial	
  court	
  was	
  affirmed	
  in	
  a	
  custody	
  decision	
  even	
  though	
  it	
  did	
  not	
  apply	
  laws	
  articulated	
  by	
  
the	
  Supreme	
  Court	
  of	
  GA	
  in	
  Bodne	
  v.	
  Bodne,	
  277	
  Ga.	
  445	
  (2003)	
  but	
  it	
  did	
  consider	
  14	
  of	
  the	
  17	
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non-‐exclusive	
  factors	
  in	
  O.C.G.A.	
  §	
  19-‐9-‐3	
  as	
  part	
  of	
  determining	
  the	
  best	
  interest	
  of	
  the	
  child.	
  	
  	
  
There	
  is	
  neither	
  a	
  presumption	
  that	
  a	
  relocating	
  parent	
  will	
  lose	
  custody	
  nor	
  a	
  presumption	
  in	
  
favor	
  of	
  relocation.	
  
Child	
  support	
  order	
  portion	
  was	
  vacated	
  as	
  the	
  trial	
  court	
  specifically	
  stated	
  that	
  “no	
  
deviation”,	
  yet	
  the	
  court	
  order	
  relocation	
  fees	
  to	
  be	
  paid	
  by	
  father	
  to	
  mother	
  (security	
  deposits	
  
for	
  first	
  tree	
  month’s	
  housing,	
  cost	
  of	
  airfare	
  and	
  hotel	
  for	
  three	
  nights	
  and	
  four	
  days	
  to	
  view	
  
housing	
  options).	
  
Sigafoose	
  v.	
  Cobb,	
  345	
  Ga.	
  App.	
  783	
  (2018)	
  	
  
•
•

Reaffirms	
  that	
  after	
  a	
  Father	
  legitimates	
  a	
  child,	
  there	
  is	
  no	
  prima	
  facie	
  right	
  to	
  custody	
  
between	
  a	
  mother	
  and	
  father,	
  and	
  the	
  child’s	
  best	
  interest	
  standard	
  governs.	
  	
  	
  
Father	
  awarded	
  custody	
  due	
  to	
  mother’s	
  alienation	
  of	
  Father,	
  his	
  parents,	
  and	
  her	
  own	
  
parents.	
  	
  Father	
  facilitated	
  visitation	
  with	
  all	
  parties.	
  

Moore	
  v.	
  Moore,	
  346	
  Ga.	
  App.	
  58	
  (2018)	
  
In	
  a	
  modification	
  petition,	
  mother	
  was	
  granted	
  sole	
  legal	
  and	
  physical	
  custody,	
  trial	
  court	
  failed	
  
to	
  incorporate	
  a	
  parenting	
  plan	
  in	
  the	
  final	
  order	
  pursuant	
  to	
  O.C.G.A.	
  §	
  19-‐9-‐1	
  (a)	
  even	
  though	
  
father’s	
  visitation	
  was	
  subjected	
  to	
  the	
  election	
  of	
  the	
  child	
  (father’s	
  rights	
  were	
  not	
  
terminated).	
  	
  	
  	
  
Father	
  consented	
  to	
  modification	
  of	
  the	
  monthly	
  child	
  support,	
  he	
  therefore	
  waived	
  any	
  
objection	
  to	
  whether	
  the	
  threshold	
  requirement	
  for	
  child	
  support	
  modification	
  were	
  met	
  
(material	
  change	
  of	
  financial	
  circumstances).	
  
Gorelik	
  v.	
  Gorelik,	
  A18A0707,	
  815	
  S.E.2nd.	
  330	
  (Ga.	
  Ct.	
  App.	
  2018)	
  	
  
Ga	
  court	
  erred	
  in	
  asserting	
  jurisdiction	
  under	
  UCCJEA	
  in	
  a	
  child	
  custody	
  dispute	
  considering	
  the	
  
mother	
  and	
  child,	
  age	
  3,	
  had	
  lived	
  in	
  GA	
  for	
  22	
  days	
  before	
  traveling	
  to	
  Turkey,	
  and	
  a	
  Turkish	
  
court	
  had	
  awarded	
  mother	
  custody	
  in	
  a	
  Turkish	
  divorce	
  proceeding.	
  	
  Neither	
  GA	
  nor	
  Turkey	
  was	
  
the	
  home	
  state	
  because	
  the	
  child	
  did	
  not	
  live	
  in	
  either	
  place	
  for	
  at	
  least	
  six	
  months	
  prior	
  to	
  the	
  
filing	
  of	
  a	
  custody	
  petition,	
  under	
  O.C.G.A.	
  §	
  19-‐9-‐41	
  (7).	
  	
  Since	
  the	
  Turkish	
  case	
  commence	
  
prior	
  to	
  the	
  Georgia	
  action,	
  Turkey’s	
  custody	
  decision	
  was	
  enforceable	
  so	
  long	
  as	
  it	
  was	
  made	
  
under	
  factual	
  circumstances	
  in	
  substantial	
  conformity	
  with	
  the	
  standards	
  of	
  the	
  UCCJEA	
  as	
  
required	
  by	
  O.C.G.A.	
  §	
  19-‐9-‐44	
  (b).	
  Fact	
  intensive-‐	
  the	
  child	
  was	
  born	
  in	
  Turkey	
  and	
  had	
  lived	
  
there	
  longer	
  than	
  any	
  place,	
  evidence	
  in	
  Turkey	
  as	
  to	
  child’s	
  care.	
  	
  Mom	
  is	
  a	
  green	
  card	
  holder	
  
and	
  Dad	
  is	
  a	
  naturalized	
  citizen.	
  They	
  have	
  lived	
  in	
  Moscow,	
  Austria,	
  New	
  York	
  and	
  Turkey.	
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VII.	
  	
  EQUITABLE	
  DIVISION	
  
Flesch	
  v.	
  Flesch,	
  301	
  Ga.	
  779	
  (2017)	
  
•
•

Trial	
  Court	
  erred	
  in	
  finding	
  that	
  Wife’s	
  retirement	
  account	
  was	
  a	
  non-‐marital	
  asset,	
  
when	
  she	
  put	
  money	
  into	
  the	
  account	
  during	
  the	
  marriage.	
  	
  
Trial	
  Court’s	
  finding	
  that	
  townhome	
  purchased	
  during	
  the	
  marriage	
  by	
  Husband	
  for	
  his	
  
paramour	
  (and	
  her	
  then	
  husband)	
  was	
  marital	
  property	
  was	
  not	
  improper	
  as	
  a	
  matter	
  of	
  
law	
  or	
  fact.	
  	
  	
  

Sampson	
  v.	
  Cureton,	
  343	
  Ga.	
  App.	
  466	
  (2017)	
  
Wife	
  sold	
  Husband’s	
  non-‐marital	
  car	
  to	
  a	
  third	
  party,	
  who	
  was	
  added	
  as	
  a	
  third-‐party	
  defendant	
  
in	
  the	
  divorce	
  case	
  and	
  ordered	
  not	
  to	
  sell	
  the	
  car.	
  The	
  trial	
  court	
  improperly	
  held	
  the	
  third	
  
party	
  in	
  contempt	
  after	
  he	
  sold	
  the	
  car	
  and	
  did	
  not	
  pay	
  fair	
  value	
  to	
  Husband.	
  	
  	
  
•

•

A	
  third	
  party	
  can	
  be	
  joined	
  to	
  a	
  divorce	
  action	
  only	
  for	
  the	
  limited	
  purpose	
  of	
  
determining	
  the	
  third	
  party’s	
  right	
  in	
  the	
  property	
  that	
  a	
  party	
  claims	
  was	
  fraudulently	
  
conveyed.	
  
The	
  Husband	
  must	
  assert	
  his	
  claim	
  for	
  money	
  damages	
  in	
  a	
  separate	
  civil	
  action	
  against	
  
the	
  third-‐party.	
  	
  

Cahill	
  v.	
  United	
  States,	
  303	
  Ga.	
  148	
  (2018)	
  
Under	
  settlement	
  agreement,	
  Wife	
  was	
  permitted	
  to	
  remain	
  in	
  home	
  until	
  age	
  66,	
  and	
  both	
  
parties	
  names	
  were	
  to	
  remain	
  on	
  title	
  until	
  sold.	
  The	
  settlement	
  agreement	
  was	
  ambiguous	
  as	
  
to	
  whether	
  joint	
  tenancy	
  with	
  right	
  of	
  survivorship	
  was	
  to	
  be	
  continued	
  or	
  severed.	
  
•

•

Court	
  held	
  that	
  where	
  agreement	
  in	
  effect	
  created	
  a	
  new	
  deed	
  for	
  a	
  number	
  of	
  years,	
  
and	
  if	
  parties	
  intended	
  to	
  retain	
  joint	
  tenancy	
  with	
  right	
  of	
  survivorship,	
  they	
  would	
  
have	
  included	
  such	
  language.	
  
In	
  addition,	
  settlement	
  agreement	
  as	
  whole	
  intended	
  to	
  divide	
  their	
  property	
  and	
  live	
  
apart	
  and	
  free	
  from	
  interference.	
  	
  Thus,	
  the	
  joint	
  tenancy	
  was	
  severed.	
  

	
  

IX.	
  	
  GRANDPARENT	
  VISITATION	
  
Pate	
  v.	
  Sadlock,	
  345	
  Ga.	
  Ap.	
  591	
  (2018)	
  
North	
  Carolina	
  gave	
  joint	
  custody	
  to	
  both	
  parents,	
  and	
  one	
  week	
  of	
  summer	
  visitation	
  rights	
  to	
  
paternal	
  grandparents.	
  	
  Parents	
  moved	
  to	
  Georgia	
  and	
  parents	
  consented	
  to	
  the	
  domestication	
  
here.	
  	
  Mother	
  then	
  moved	
  to	
  suspend	
  Father’s	
  and	
  Grandparent’s	
  visitation	
  rights	
  due	
  to	
  
father’s	
  alleged	
  sexual	
  battery.	
  	
  Father	
  alleged	
  alienation.	
  Court	
  ordered	
  reunification	
  therapy	
  
for	
  Father	
  and	
  Grandparents	
  with	
  children.	
  	
  The	
  Father	
  was	
  to	
  be	
  reintroduced	
  in	
  a	
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“therapeutically	
  appropriate	
  manner”	
  and	
  visitation	
  be	
  revisited	
  at	
  a	
  further	
  hearing	
  in	
  six	
  
weeks.	
  
•

•

Court	
  reversed	
  trial	
  court’s	
  award	
  of	
  additional	
  grandparent	
  visitation	
  because	
  Court	
  
didn’t	
  make	
  a	
  “clear	
  and	
  convincing	
  evidence”	
  finding	
  of	
  harm	
  or	
  make	
  “specific	
  findings	
  
of	
  fact	
  in	
  support	
  of	
  its	
  rulings.”	
  
Trial	
  court	
  allowing	
  reunification	
  therapist	
  to	
  set	
  times	
  and	
  days	
  father	
  reintroduced	
  to	
  
children	
  was	
  not	
  an	
  invalid	
  self-‐executing	
  modification	
  of	
  visitation.	
  	
  	
  
o The	
  trial	
  court	
  retained	
  the	
  decision	
  of	
  whether	
  Father’s	
  visitation	
  should	
  be	
  
modified	
  after	
  therapy.	
  

Patten	
  v.	
  Ardis,	
  S18A0412,	
  2018	
  Ga.	
  LEXIS	
  455,	
  2018	
  WL	
  3193970	
  (June	
  29,	
  2018)	
  	
  
•

•

Court	
  overturned	
  O.C.G.A.	
  §	
  19-‐7-‐3(d)	
  in	
  that	
  it	
  permitted	
  grandparent	
  visitation	
  where	
  
one	
  parent	
  is	
  deceased,	
  incarcerated,	
  or	
  incapacitated	
  “without	
  any	
  showing	
  
whatsoever	
  (much	
  less	
  a	
  showing	
  by	
  clear	
  and	
  evidence)	
  that	
  the	
  visitation	
  is	
  required	
  
to	
  keep	
  the	
  child	
  from	
  actual	
  or	
  threatened	
  harm.”	
  
Applies	
  to	
  a	
  more	
  limited	
  set	
  of	
  cases	
  than	
  overturned	
  in	
  Brooks	
  v.	
  Patterson	
  (1995)	
  
ruling	
  then	
  grandparent	
  visitation	
  statue	
  unconstitutional.	
  	
  Court	
  remanded	
  for	
  Court	
  to	
  
consider	
  under	
  O.C.G.A.	
  §19-‐7-‐3(c).	
  	
  	
  

	
  

VIII.	
  	
  JUVENILE	
  COURT	
  
In	
  the	
  Interest	
  of	
  H.G.D.,	
  342	
  Ga.	
  App.	
  651	
  (2017)	
  	
  
•
•

•

•

Grandparents	
  motion	
  to	
  intervene	
  denied.	
  	
  “Legal	
  custodians”	
  do	
  not	
  have	
  an	
  
unconditional	
  right	
  to	
  intervene	
  under	
  O.C.G.A.	
  §	
  9-‐11-‐24(a)(1).	
  	
  	
  
Juvenile	
  Court	
  did	
  not	
  err	
  in	
  denying	
  permissive	
  intervention	
  under	
  O.C.G.A.	
  §	
  9-‐11-‐
24(b)(2)	
  because	
  underlying	
  dependency	
  action	
  will	
  be	
  determined	
  by	
  mother’s	
  ability	
  
to	
  care	
  for	
  children,	
  not	
  grandparent’s	
  ability	
  to	
  care	
  for	
  children.	
  	
  	
  	
  
At	
  time	
  they	
  filed	
  their	
  motion	
  to	
  intervene,	
  the	
  Grandparents	
  were	
  no	
  longer	
  
temporary	
  legal	
  custodians	
  because	
  their	
  custody	
  had	
  been	
  terminated	
  eight	
  days	
  
earlier.	
  
Supreme	
  Court	
  Granted	
  cert	
  on	
  May	
  17,	
  2018	
  on	
  issue	
  of	
  whether	
  trial	
  court	
  erred	
  in	
  
determining	
  that	
  temporary	
  legal	
  custodians	
  are	
  not	
  included	
  in	
  term	
  “legal	
  custodian”	
  
as	
  it	
  is	
  used	
  in	
  O.C.G.A.	
  §	
  15-‐11-‐181	
  

In	
  the	
  Interest	
  of	
  M.F.,	
  345	
  Ga.	
  App.	
  550	
  (2018)	
  	
  
•

Permanent	
  Guardianship	
  had	
  been	
  given	
  over	
  child	
  because	
  parents	
  were	
  substance	
  
abusers.	
  After	
  2	
  years	
  sober,	
  Father	
  sought	
  to	
  revoke	
  Guardianship.	
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•
•

The	
  Juvenile	
  Court	
  attempted	
  to	
  keep	
  jurisdiction	
  by	
  giving	
  full	
  custodial	
  power	
  to	
  
Father,	
  but	
  maintaining	
  guardianship.	
  	
  A	
  guardian	
  must	
  have	
  full	
  custodial	
  powers.	
  	
  	
  
Appellate	
  Court	
  ruled	
  that	
  child’s	
  guardianship	
  had	
  been	
  revoked	
  and	
  that	
  Juvenile	
  
Court	
  had	
  lost	
  jurisdiction.	
  

	
  

X.	
  	
  LEGITIMATION	
  
Patton	
  v.	
  Vanterpool,	
  302	
  Ga.	
  253	
  (2017)	
  
The	
  irrebuttable	
  presumption	
  of	
  legitimacy	
  of	
  children	
  born	
  during	
  a	
  marriage	
  or	
  within	
  the	
  
regular	
  period	
  of	
  gestation	
  after	
  a	
  marriage	
  does	
  not	
  apply	
  to	
  children	
  born	
  of	
  IVF	
  procedures	
  
because	
  “artificial	
  insemination”	
  does	
  not	
  mean	
  IVF.	
  
Justice	
  McFadden’s	
  dissent	
  is	
  worth	
  reading:	
  latent	
  ambiguities	
  and	
  the	
  “mischief	
  rule”.	
  
	
  

XI.	
  	
  POST	
  JUDGMENT	
  REMEDIES	
  AND	
  OTHER	
  TOPICS	
  
Lockamy	
  v.	
  Lockamy,	
  302	
  Ga.	
  111	
  (2017)	
  	
  
Where	
  settlement	
  agreement	
  awarded	
  a	
  portion	
  of	
  the	
  military	
  retirement	
  plan	
  to	
  wife	
  that	
  
could	
  not	
  be	
  divided	
  with	
  her,	
  trial	
  court	
  improperly	
  reformed	
  the	
  decree	
  in	
  response	
  to	
  wife’s	
  
motion.	
  (indivisible	
  because	
  it	
  constitutes	
  military	
  disability	
  benefits).	
  
Parties	
  cannot	
  collaterally	
  attack	
  a	
  settlement	
  agreement	
  that	
  has	
  been	
  incorporated	
  into	
  a	
  
divorce	
  decree;	
  the	
  proper	
  remedy	
  is	
  a	
  motion	
  to	
  set	
  aside	
  the	
  decree	
  itself.	
  
The	
  ex-‐wife’s	
  time	
  period	
  for	
  setting	
  aside	
  the	
  divorce	
  decree	
  has	
  run,	
  but	
  Supreme	
  Court	
  
suggested	
  in	
  a	
  footnote	
  that	
  she	
  should	
  bring	
  an	
  action	
  for	
  contempt	
  to	
  collect	
  funds	
  she	
  was	
  
owed	
  by	
  her	
  ex-‐husband	
  (out	
  of	
  what	
  the	
  military	
  could	
  only	
  pay	
  to	
  him	
  vs	
  divide	
  with	
  her).	
  
Holmes-‐Bracy	
  v.	
  Bracy,	
  302	
  Ga.	
  714	
  (2017)	
  
Each	
  military	
  retirement	
  payment	
  that	
  ex-‐husband	
  was	
  required	
  to	
  pay	
  to	
  ex-‐wife	
  was	
  
considered	
  a	
  new	
  and	
  separate	
  judgment	
  for	
  the	
  purpose	
  of	
  the	
  judgment	
  dormancy	
  statute.	
  
Thus:	
  	
  Not	
  all	
  payments	
  were	
  unrecoverable	
  by	
  ex-‐wife	
  due	
  to	
  her	
  waiting	
  to	
  file	
  contempt	
  
action.	
  
Gallemore	
  v.	
  White,	
  2018	
  WL	
  1143786	
  (Ga.Sup.Ct.	
  2018)	
  
Where	
  parties	
  did	
  not	
  insist	
  upon	
  enforcement	
  of	
  pre-‐filing	
  mediation	
  requirement	
  in	
  
settlement	
  agreement	
  at	
  trial	
  court	
  level	
  (by	
  seeking	
  a	
  stay	
  or	
  continuance	
  on	
  the	
  hearing,	
  for	
  
example),	
  that	
  matter	
  could	
  not	
  be	
  taken	
  up	
  as	
  error	
  on	
  appeal.	
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ATTORNEY FEES IN DOMESTIC RELATIONS CASES
14th Annual Augusta Bar Association Family Law Seminar-October 12, 2018
In general, attorney fees cannot be awarded as part of litigation unless authorized by
statute or by contract.1 The fees awarded in domestic relations matters are authorized by statue
and not by a prior agreement between the parties in the event of default of some contractual
obligation (i.e. by note or security deed or similar contract).2 Therefore, if attorney fees are only
authorized by statute, there must be statutory authority to impose such fees.
The Legislature has enacted numerous statutes that allow for the award of attorney fees in
specific types of litigation. There are also statutes which allow for an award of fees for abusive
litigation, bad faith, and discovery abuses.3 However, this memo will focus on statutory authority
to impose attorney fees in domestic relations cases. Unique factual situations may authorize
imposition of fees under the authority of other statutes but this paper will address the imposition
of attorney fees in domestic relations matters which are frequently heard by Superior Court
judges around Georgia.
A review of appellate decisions suggests that Georgia appellate courts are frequently
reversing the decisions of trial courts where the statutory authority to award fees has not been
clearly identified. “When a party seeking attorney fees has failed to present an essential element
of proof, but the trial court nevertheless awarded attorney fees, we have consistently reversed or
vacated that portion of the judgment awarding the attorney fees and remanded the case to the
trial court to hold an evidentiary hearing to allow the party, if possible, to cure the matter.”4
Where there are two or more code sections which would authorize an award of attorney fees but
the trial court does not allocate the fee award between the various code sections, such an award is
in error and will be reversed.5 Therefore, it is of vital importance that the trial court clearly
identify the code section under which an award of attorney fees is authorized.
All awards of attorney fees must reflect that the award is reasonable. “[A]s a general
rule, ‘evidence must be presented from which the trial court can determine what portion of the
total amount of attorney and litigation expenses was attributable to the pursuit or defense of
claims for which attorney fees are recoverable and what portion of the attorney’s time was spent
on matters that are not recoverable.’”6 The trial court is prohibited from making an award of
attorney fees based solely upon speculation or guesswork.7 Therefore, in every case in which
there is a request for an award of attorney fees, the trial court is required to receive evidence as to
the reasonable value of such a request which necessitates proof of the time expended by counsel,
the rate charged and the reasonableness of that rate.
The most prevalent statutory authority for the award of attorney fees in domestic relations
cases is found in O.C.G.A. §19-6-2.
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O.C.G.A. §19-6-2 FEE AWARDS
§ 19-6-2. Attorney fees; when granted; grant of final judgment; how
enforced; action by attorney
(a) The grant of attorney fees as a part of the expenses of litigation, made at any
time during the pendency of the litigation, whether the action is for alimony,
divorce and alimony, or contempt of court arising out of either an alimony case or
a divorce and alimony case, including but not limited to contempt of court orders
involving property division, child custody, and child visitation rights, shall be:
(1) Within the sound discretion of the court, except that the court shall consider
the financial circumstances of both parties as a part of its determination of the
amount of attorney fees, if any, to be allowed against either party; and
(2) A final judgment as to the amount granted, whether the grant is in full or on
account, which may be enforced by attachment for contempt of court or by writ of
fieri facias, whether the parties subsequently reconcile or not.
(b) Nothing contained in this Code section shall be construed to mean that
attorney fees shall not be awarded at both the temporary hearing and the final
hearing.
(c) An attorney may bring an action in his own name to enforce a grant of
attorney fees made to him pursuant to this Code section.8
There is no requirement that the trial court find that there was wrongdoing by either party
in connection with an award of fees under §19-6-2.9 §19-6-2 only requires that the trial court
evaluate the respective financial conditions of the parties, not their wrongdoing.10
§19-6-2 is very specific as to what types of domestic relations matters authorize the court
to award attorney fees. The statute allows for an award of attorney fees when the action is for:
1) alimony,
2) divorce and alimony, or
3) contempt of court arising out of either an alimony case or a divorce and
alimony case including but not limited to contempt of court orders involving
property division, child custody, and child visitation rights....11
Where the action seeks solely to modify an alimony or divorce decree, an award of attorney fees
under §19-6-2 is in error. Actions to modify child support, child custody, or visitation which do
not include any contempt allegations cannot include an award of attorney fees under §19-6-2.12
However, when the case includes issues relating to modification and contempt, an award under
§19-6-2 is not error.13
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The Supreme Court has addressed the very specific question as to whether an award of
alimony is a prerequisite to an award of attorney fees under §19-6-2 in a divorce action. Very
clearly, the Court held that an actual award of alimony is NOT a prerequisite to an award of
attorney fees.14 The mere pendency of an action involving issues of divorce and alimony is the
initial threshold that must be crossed before an award of attorney fees is authorized under §19-62.15 In a contempt action, an award of fees under §19-6-2 is authorized when the matter is
alleged contempt of the visitation provisions of a decree.16 Obviously, if there is no finding of
contempt, an award of attorney fees under §19-6-2 is not authorized.17 If the initial action was
one for modification and a party conducts themselves during the modification litigation in such a
manner that would justify a finding of contempt, such behavior would not authorize an award of
attorney fees under §19-6-2 because the initial action was for modification.18
§19-6-2 does not authorize an award of attorney fees in an action for modification of a
decree.19 When an action is filed that includes allegations of both modification and contempt, an
award of fees under §19-6-2 is left to the sound discretion of the trial court, provided the case is
not purely a modification action.20 However, once the initial threshold of applicability of §19-62 is met, the next question that the trial court must address is whether the respective financial
condition of the parties warrant an award of attorney fees.
The amount of attorney fees to be awarded is left to the sound discretion of the trial court
but the trial court “...shall consider the financial circumstances of both parties as a part of its
determination of the amount of attorney fees, if any, to be allowed against either party....”
(Emphasis added). Failure to consider evidence of the relative financial conditions of the parties
is reversible error.21 The purpose of attorney fees as authorized under O.C.G.A. §19-6-2 is to
ensure that each party is capable of securing effective representation so that all issues raised in
the case can be fully and effectively litigated.22 Wrongdoing by either spouse is not a factor to
be considered in determining an award of attorney fees under §19-6-2.23 Some commentators
have referred to §19-6-2 as the “equalizer statute.”
In determining the amount of the award, the trial court is not bound to hear any expert
evidence concerning the reasonableness of a particular fee request.24 There seems to be a
difference in the cases which have decided the issue of the type of proof required to support an
award of attorney fees under §19-6-2.
There are cases which have held that §19-6-2 does not require any particular proof as to
the amount or reasonableness of the fees requested.25 The trial court is given great latitude in
setting an award under §19-6-2 but there must be some current evidence about the financial
condition of the parties to support an award.26 The trial court is authorized but not required to
hear expert evidence as to the value of legal services rendered or to be rendered and the trial
court is authorized to award more or less than the sum put into evidence.27 “...[A]s experienced
and able lawyers, trial judges are quite capable of placing a value on the legal services rendered
by an attorney in a divorce action.”28
Conversely, more recent cases have held that there must be more than a “general proffer”
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to support the attorney fees incurred. “Billing records or other evidence how [the attorney]
arrived at that amount” is necessary to support an award.29 It would seem that the better practice
would be for the lawyer requesting an award of attorney fees to offer some evidence in support
of the fees incurred.
A request for attorney fees under §19-6-2 does not authorize reimbursement for prior
divorce litigation between the parties, regardless of the reason that the prior litigation was
terminated.30 It should be noted that the parties in Padilla argued that the case of Moon v. Moon
stood for the proposition that fees from other litigation could be awarded under §19-6-2.
However, the Padilla court specifically held that Moon stood only for the proposition that an
award of fees must also recite the statutory authority relied upon in making an award and that the
Moon case was remanded to the trial court for the purpose of setting forth the authority relied
upon in making an award.31
O.C.G.A. §9-15-14 FEE AWARDS
As addressed above, an award of attorney fees under §19-6-2 requires no specific
evidence of wrongdoing by either party. An award under §19-6-2 is based primarily on the
respective financial condition of the parties. Alternatively, O.C.G.A. § 9-15-14 authorizes a
court to award attorney fees under two different but similar situations. Attorney fees are
authorized if the trial court finds that a party asserted a claim, defense or other position with “...a
complete absence of any justiciable issue of law or fact...” and it could not reasonably be
believed that a court would accept such claim or position.32 The statute also provides that an
award of fees is authorized if the trial court finds that a party “brought or defended an action, or
any part thereof, that lacked substantial justification or … was interposed for delay or
harassment, or if it finds that … [a] party unnecessarily expanded the proceeding by other
improper conduct.”33 The difference between the fees authorized under §9-15-14(a) and those
authorized under §9-15-14(b) is that section (a) authorizes an award if no reasonable person
would believe that a Court would accept a claim or position, whereas section (b) authorizes an
award if an action is brought or defended without substantial justification or for other improper
purposes or the litigation is improperly expanded.34 An order awarding attorney fees pursuant to
§ 9-15-14 must specifically state whether the award is made under § 9-15-14 (a) or (b).35
The trial court may award attorney fees under §9-15-14 upon the motion of the parties or
upon the trial court’s own motion, provided the trial court finds the predicate deficiencies in the
action or any part thereof. The statute defines the term “lacked substantial justification” as used
in §9-15-14(b) as meaning the action “...was substantially frivolous, substantially groundless, or
substantially vexatious.”36 Included within the definition of actions which may be found to be
lacking substantial justification are abuses of the discovery allowed by the Civil Practice Act.
An award under §9-15-14 must be based on conduct that occurred during the course of
the litigation and not for conduct that occurred before the litigation began.37 Where a parent fails
to submit to a deposition and also fails to reveal that she and the child of the parties had moved
to another state which, if known, would have significantly impacted decisions relating to child
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custody, an award of fees under §9-15-14 would be authorized.38
“...An order awarding attorney fees under O.C.G.A. § 9-15-14 must include
findings of conduct that authorize the award.”39 Attorney fees under §9-15-14
shall be assessed against either the party or attorney who asserted the claim
without reasonable justification. The relative equities between the parties’
financial situation are irrelevant to an analysis under §9-15-14.40
A request for attorney fees under §9-15-14 must be made no later than 45 days after the
final disposition of the case and shall be decided by the Court without a jury.41 It is a defense to
the claim for attorney fees under §9-15-14 that the party or attorney was acting in good faith in
an attempt to establish a new theory of law. It is also important to note that if the alleged
offending party was even partially successful in its action, such success would be irreconcilably
at odds with a finding that the action or motion was without merit.42
A request for an award of attorney fees under §9-15-14 must be made by way of a
motion.43 Requesting an award of fees under §9-15-14 by way of a counterclaim or within the
responsive pleadings is improper and cannot sustain an award of attorney fees.44 However, the
“motion” anticipated under §9-15-14 can be made orally under certain circumstances.45
An evidentiary hearing is required before the Court can award attorney fees under §9-1514.46 The trial court does not have to grant the fees requested under §9-15-14, but it is error to
refuse to hear the motion.47 The party against whom an award is sought under §9-15-14 is
entitled to notice and that notice should include a reference to the code section or otherwise
communicate that the trial court will address the issue of an award of attorney fees at such
hearing.48 The party against whom an award under §9-15-14 is sought is authorized to challenge
the value and need for legal services.49 Therefore, an award under §9-15-14 requires evidence of
the reasonableness of fees incurred, subject to cross examination by the party against whom fees
are sought.50 At such hearing, the party requesting fees bears the burden of proof of showing
how the offending party’s conduct increased the amount of attorney fees incurred and how much
of the fee charged was attributable to improper conduct by the alleged offending party.51 The
award, if any, must be limited to “...fees incurred because of the sanctionable conduct.”52 Fees
cannot be awarded under §9-15-14 for fees incurred in connection with an appeal.53 The trial
court’s order must clearly delineate how the award was reached.54
The Supreme Court decided a case in which it found that the facts and procedures
employed by the trial court supported an award of attorney fees:
Finally, Husband complains of the trial court's award of attorney fees to Wife,
contending there was insufficient evidence to support the award. The trial court
found Husband had conducted himself during the litigation in a manner intended
to prevent completion of the case, to harass and annoy Wife, and to cause her
attorney fees to increase, citing as examples Husband's conduct regarding removal
of his property from the marital home, his filing of a jury demand and subsequent
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withdrawal of that demand on the date of the hearing, and his agreement during a
hearing regarding division of the equity in the marital home to buy the home,
followed by his subsequent failure to keep that agreement. Under OCGA § 9-1514 (b), a trial court can award attorney fees against a party who has unnecessarily
expanded the litigation or acted to cause delay or harassment. The evidence of
Husband's conduct during the litigation met that standard. Wife's counsel's
statement in her place of the amount of fees incurred by Wife and the
reasonableness of those fees was sufficient to support the trial court's award
(Hibbard v. McMillan, 284 Ga. App. 753, 757, 645 S.E.2d 356 (2007); Campbell
v. Beak, 256 Ga. App. 493, 568 S.E.2d 801 (2002)) and Husband's failure to
question Wife's counsel or seek more information waived his complaint regarding
those issues. Hadlock v. Anderson, 246 Ga. App. 291, 540 S.E.2d 282 (2000).55
In a jury trial which includes a claim for attorney fees under §9-15-14, it is error for a
party to testify about attorney fees before the jury because the issue of attorney fees is one for the
court to consider, and not the trier of fact.56 However, there are circumstances where such
testimony may be considered harmless error.57
ATTORNEY FEE AWARDS UNDER §13-6-11
O.C.G.A. §13-6-11 is the statute commonly referred to as the “stubbornly litigious” code
section. Generally, §13-6-11 is only available in contract actions and, occasionally, in tort
actions. There have been cases where the parties attempted to seek attorney fees when the
underlying contract was the parties settlement agreement.58 However, that issue was specifically
addressed in another case wherein the Court of Appeals held that §13-6-11 is not available in
disputes stemming from a settlement agreement that is incorporated into a final decree.59 “The
parties' agreement was incorporated into the Amended Final Judgment and Decree, and
therefore, the actions were required to be resolved under the amended decree and not the
underlying agreement. The rights of the parties after a divorce is granted are based not on the
settlement agreement, but on the judgment itself. Thus, whatever claim [the parties] have is
founded on the final decree, and not on the underlying agreement.”60
While the appellate cases have repeatedly held that §13-6-11 is not generally applicable
to domestic relations actions, there are occasions in which a slight change in the underlying facts
of the case might lead to a different result. Where the settlement agreement of the parties is
incorporated into a final decree and, after the divorce is final, the parties make alternative
arrangements to pay an obligation that was decided within the decree, §13-6-11 may have
application.61 “[T]he elements of bad faith which will authorize expenses of litigation in an ex
contractu action are those acts relative to the conduct of entering into a contract or to the
transaction and dealings out of which the cause of action arose [cits.], but do not have reference
to the motive with which the defendant defends an action after a cause of action has
occurred. [Cit.] ... We construe ‘transactions and dealings out of which the cause of action arose’
to mean not only the negotiation and formulation of the contract, but also included is the
performance of the contractual provisions.”62 Therefore, where a party testifies that he did not
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make payments due under a settlement agreement because “she didn’t deserve it,” it is possible
for such conduct to constitute bad faith as defined under §13-6-11.63 It is important to stress that
the parties were not seeking a contempt citation for failure to abide by the terms of the decree.
Instead, the parties were litigating a breach of contract action stemming from a contract that was
made after the decree. The obligation had been decided in the decree and the parties entered into
a contract to establish a payment schedule for obligations that were established within the decree.
ATTORNEY FEES IN MODIFICATION OF ALIMONY ACTIONS
In actions for modification of alimony for a spouse, the trial court is authorized to award
attorney fees under the authority of O.C.G.A. §19-6-19(d):
In proceedings for the modification of alimony for the support of a spouse
pursuant to the provisions of this Code section, the court may award attorneys'
fees, costs, and expenses of litigation to the prevailing party as the interests of
justice may require.64
§19-6-19 must be read in conjunction with O.C.G.A. §19-6-22 which provides when a petition is
filed pursuant to §19-6-19, the court may require the obligated party to pay the fees of the nonobligated party in defense of such a petition.65 Importantly, §19-6-22 does not require a finding
of which party prevailed in the modification action. §19-6-22 authorizes, but does not require,
an award of attorney fees to the non-obligated party defending the modification action. In short,
§19-6-19(d) requires a finding of which party prevailed in the action whereas §19-6-22
authorizes an award to the non-obligated party who is defending a modification action,
regardless of which party prevails. Neither statute mandates an award of attorney fees.
It is important to note that §19-6-19 only authorizes an award of attorney fees in cases of
modification of alimony. The statute does not apply to a child custody modification action.66
Prior to the modification of the statutes effective July 1, 2006, both §19-6-19 and §19-6-22
applied to modification actions relating to both child support and alimony. However, the change
of the statutes removed modifications of child support from the types of cases where attorney
fees are authorized under §19-6-19 and §19-6-22.
Under §19-6-19(d), the trier of fact is required to determine which party prevailed in the
modification action. Even if the petitioner is only partially successful in his/her request and does
not receive the full relief requested, an award of attorney fees to the petitioner would be
authorized, but not required, as the petitioner would be the prevailing party.67 Interestingly, a
divided Supreme Court of Georgia decided that an award under §19-6-19(d) would be authorized
even where the parties settled their case outside of court, which then required the trial court to
decide which party prevailed within the terms of the settlement agreement.68
Under §19-6-19(b), if a former spouse obligated to pay alimony seeks to terminate his/her
alimony obligation due to alleged cohabitation by the former spouse receiving alimony, the issue
of an award of attorney fees is also presented. If the payor spouse is unsuccessful in proving
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cohabitation, the payor spouse is liable for the reasonable attorney fees of the former spouse in
defending the action.
The standard of proof under §19-6-19(d) authorizes the award of attorney fees to the
prevailing party “...as the interests of justice may require....” There is no provision within the
statute that the trial court is required to consider any issues other than which party prevailed and
whether the interests of justice require an award of attorney fees. The language of the current
version of §19-6-19(d) would not require a comparative analysis of the financial condition of the
parties, although cases interpreting older versions of the statute suggested that an analysis of the
financial condition of the parties was required.69
The burden of proof under §19-6-22 is even more direct. If a petition to modify alimony
is filed by the party obligated to pay alimony, the trial court may require the petitioner to pay
“reasonable expenses of litigation” incurred by the non-obligated former spouse to defend the
case. The language of the statute suggests that there must be a finding by the trial court as to the
reasonableness of the attorney fees and other expenses of litigation incurred. Again, this statute
was modified, effective January 1, 2007, to remove petitions for modification of child support
from the types of cases addressed by §19-6-22.
ATTORNEY FEES IN CONTEMPT ACTIONS
Even where a party is found to be in contempt of a court’s order, attorney fees may not be
awarded unless there is statutory authority which affords the trial court the authority to award
fees. “No authority exists to award attorney fees merely because the action is for contempt.”70
“[S]uperior courts do not have authority to require the payment of attorney fees as punishment
for contempt.”71 The only statutory authority for an award of attorney fees in a contempt action
would be §19-6-2 and, if there were litigation abuses, §9-15-14. There is no other independent
statutory authority to award attorney fees in a contempt action.
Where an order of incarceration is entered with an established purge payment which
would allow the offending party to be released from confinement, payment of an award of
attorney fees for the new contempt action cannot be a prerequisite to being released from
confinement. “A trial court does not have the authority to make payment of a new attorney fees
award a condition for purging contempt of a previous order.”72
ATTORNEY FEES IN CSRU/PUBLIC ASSISTANCE ACTIONS
O.C.G.A. §19-11-7(d) authorizes an award of reasonable attorney fees to the prevailing
party when child support is sought from a parent of a child who receives public assistance. The
statute requires that there be a finding of which party prevailed and the trial court must also
determine the reasonableness of the attorney fees. This statute is applicable only to actions
where the Department of Human Services, Division of Child Support Services is seeking to
create or enforce a child support order and where the child is receiving public assistance. There
are very few appellate cases which address this particular statute.
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The practical realities of this statute could be significant. Because the statute allows for
an award of attorney fees to the “prevailing party,” it is entirely possible that the Department
could be required to pay the attorney fees of a successful obligated party.
ATTORNEY FEES IN PRIVATE MODIFICATION OF CHILD SUPPORT CASES
O.C.G.A. §19-6-15 is the primary child support statute in Georgia and sets forth the
manner and amount of presumptive child support and grounds for deviation from the
presumptive amount. The statute also provides another statutory scheme for the award of
attorney fees. §19-6-15(k)(5) provides that in proceedings where a modification of child support
is addressed,73 the trial court may award attorney fees, costs and expenses of litigation to the
prevailing party “...as the interests of justice may require....” This language is virtually identical
to the language of §19-6-19(d) and it follows that the line of cases where the issue of “prevailing
party” and “interests of justice” were addressed would also apply to this statutory
interpretation.74 The trial court must determine which party prevailed in a §19-6-15(k) analysis.
Even where the petitioner did not recover all that she asked for and the respondent received some
concessions as to the modification request, there cannot be two prevailing parties. The trial court
has the discretion to award fees or refuse to do so but the trial court cannot find that both parties
prevailed.75
An award under §19-6-15(k)(5) can be made as part of a temporary order. Even though
the statute requires a finding as to which party was the prevailing party, it is possible for the trial
court to determine which party prevailed at the temporary hearing and make an appropriate
award.76
An award under §19-6-15 requires proof of the actual costs incurred and the
reasonableness of those costs.77 §19-6-15 also requires the trial court to award attorney fees in
one specific situation. “...Where a custodial parent prevails in an upward modification of child
support based upon the noncustodial parent's failure to be available and willing to exercise court
ordered visitation, reasonable and necessary attorney fees and expenses of litigation shall be
awarded to the custodial parent.” (emphasis supplied)78 This is one of very few provisions within
the domestic relations arena where a trial judge is required to award attorney fees if a particular
factual scenario is proven.
Where a case involves both the modification of child support and the modification of
child custody, it is appropriate for an award of attorney fees to be made under §19-9-3(g), §19-615(k)(5) or both.79 Under §19-9-3(g), where a modification of child custody is at issue, an award
of reasonable attorney fees may be made “to be paid by the parties in proportions and at times
determined by the judge.” In contrast, an award in a modification of child support case allows
for an award of reasonable attorney fees “as the interests of justice may require” under §19-615(k)(5).80 Both statutes require a finding of reasonableness of the attorney fees being requested.
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ATTORNEY FEES IN CHILD CUSTODY CASES
In 2007, Georgia reconfigured and amended the child custody statute, codified at
O.C.G.A. §19-9-3 and provided that the amendments would apply to all child custody
proceedings and modifications filed on or after January 1, 2008. Prior to the enactment of the
statute, as amended, Georgia law did not provide separate statutory authority for the award of
attorney fees in child custody matters. As recently as 2001, the Georgia Court of Appeals held,
“...[a]ttorney fees are not awardable in an action seeking change of custody by the noncustodial
parent, even where child support is also sought....81 However, the enactment of §19-9-3 changed
the prior law.
§19-9-3(g) provides:
Except as provided in Code Section 19-6-2, and in addition to the attorney's fee
provisions contained in Code Section 19-6-15, the judge may order reasonable
attorney fees and expenses of litigation, experts, and the child's guardian ad litem
and other costs of the child custody action and pretrial proceedings to be paid by
the parties in proportions and at times determined by the judge. Attorney fees may
be awarded at both the temporary hearing and the final hearing. A final judgment
shall include the amount granted, whether the grant is in full or on account, which
may be enforced by attachment for contempt of court or by writ of fieri facias,
whether the parties subsequently reconcile or not. An attorney may bring an
action in his or her own name to enforce a grant of attorney fees made pursuant to
this subsection.
It is interesting to note that the statutory authority to award attorney fees in child custody cases is
unique in that it does not require the trial court to determine a prevailing party, does not require
an analysis of the relative financial conditions of the parties and there is no reference to “the
interests of justice.” Even though the statute does not specifically set forth a requirement that the
trial court find that the attorney fees being requested are reasonable, the appellate decisions have
reiterated that any award under §19-9-3(g) requires a finding of reasonableness.82 No statute
allows for an award of attorney fees “based solely upon speculation or guesswork.”83
Analysis of §19-9-3(g) requires a revisit to other statutes addressed within this paper.
The statute begins, “[e]xcept as provided in Code Section 19-6-2....” §19-6-2 is the general
attorney fees statute in actions involving alimony, divorce and alimony, or contempt actions
arising from an alimony action or divorce and alimony action. Therefore, if an award of attorney
fees is authorized under §19-6-2, the provisions of §19-9-3(g) would not be applicable. §19-93(g) was intended for cases in which §19-6-2 is inapplicable.
The next phrase of §19-9-3(g) provides that the authority to award attorney fees under
§19-9-3(g) is in addition to the provisions of §19-6-15. §19-6-15 is the child support statute
which authorizes an award of attorney fees in cases involving modification of child support.
Therefore, if a particular case involves issues of modification of child support and child custody,
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the provisions of both §19-9-3(g) and §19-6-15 would be applicable and available to the trial
judge. However, §19-9-3(g) and §19-6-15 are different in the factual findings required under
each respective statute before awarding attorney fees.
§19-9-3(g) provides that the trial court may order reasonable attorney fees and expenses
of litigation, experts, and the child’s guardian ad litem and other costs of the child custody action
and pretrial proceedings to be paid by the parties in proportions and at times determined by the
judge. Importantly, there is no requirement that the trial judge consider the respective financial
conditions of the parties as required under §19-6-2. There is also no prevailing party analysis
required of the trial judge. The trial court has seemingly absolute discretion to apportion the
authorized costs and fees without any further factual finding. However, there is a
“reasonableness” component which would suggest that the trial judge must make a finding that
the fees charged are reasonable, demanding that there be evidence as part of the record which
would support such a finding.84 It is appropriate for the attorney requesting the award to testify
to her hourly rate and amount of time expended. It is permissible for the trial judge to review
billing records in camera but cross examination must be allowed.85 Both §19-9-3 and §19-6-15
give the trial court broad discretion in the award of attorney fees but that discretion will not
support an arbitrary award.86
§19-9-3(g) goes on to provide that an award of attorney fees and other authorized costs
may be awarded at both the temporary and final hearing. The final judgment in the matter shall
include the amount granted, the manner of payment and provides that the award may be collected
via contempt and fieri facias, even if the parties later reconcile. The statute also authorizes an
attorney to enforce an award of attorney fees in his or her own name. The fact that the attorney
withdrew from representation prior to the conclusion of the litigation does not bar a request for
fees of the attorney who withdrew.87 The only potential impediment to such a request is that a
motion for the award of attorney fees under §19-9-3 must be made before the final judgment is
entered as opposed to the procedure allowed under §9-15-14 which would allow for a postjudgement to be made.
Where a case involves both the modification of child support and the modification of
child custody, it is appropriate for an award of attorney fees to be made under §19-9-3(g), §19-615(k)(5) or both.88 Under §19-9-3(g), where a modification of child custody is at issue, an award
of reasonable attorney fees may be made “to be paid by the parties in proportions and at times
determined by the judge.” In contrast, an award in a modification of child support case allows
for an award of reasonable attorney fees “as the interests of justice may require” under §19-615(k)(5).89 Both statutes require a finding of reasonableness of the attorney fees being requested.
ATTORNEY FEES IN UCCJEA CASES
O.C.G.A. §19-9-40 et. seq. is commonly referred to as the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA). The UCCJEA allows for the award of attorney
fees in several situations.
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Under the UCCJEA, the trial court is required to award to the prevailing party (including
any state), all necessary and reasonable attorney fees, travel costs, costs, communication
expenses, investigative fees, witness expenses, and child care costs incurred in the matter unless
the trial court finds that the assessment of such costs would be “clearly inappropriate.”
However, such award may not be made against any state unless authorized by some other
provision of Georgia law.90 In making such an award, the trial court must establish which party
prevailed and also make a finding that the fees are necessary and reasonable. The only situation
where such an award is not required is if the non-prevailing party can establish such an award
would be clearly inappropriate.91
Where a case arises under the UCCJEA and it is decided that the court does not have
jurisdiction under the statute, §19-9-92 does not allow for an award of attorney fees. The only
situation where an award under §19-9-92 would be appropriate is where the action is one to
enforce an existing custody order and the trial court finds that one party prevailed in the action.92
If one party engaged in “unjustifiable conduct” in an attempt to invoke Georgia to assume
jurisdiction under the UCCJEA, §19-9-68 requires an award of attorney fees if it is determined
that Georgia did not, in fact, have subject matter jurisdiction over the case.93 If a party is in
violation of the visitation provisions of an existing child custody determination, the trial court is
required to make an award of attorney fees and costs in accordance with the provisions of §19-992.94
Under the various provisions of the UCCJEA which allow or mandate an award of
attorney fees, the trial court is afforded the authority to decline to award attorney fees if such an
award would be “clearly inappropriate.” There is no statutory definition of “clearly
inappropriate” in the UCCJEA.95
ATTORNEY FEES IN FAMILY VIOLENCE CASES
O.C.G.A. §19-13-4 authorizes the trial court to “...award costs and attorney fees to either
party.”96 There is no statutory guidance as to the evidence that must be presented to support such
an award but the award of attorney fees must further the goal of bringing about cessation of acts
of family violence.97 Specifically, there is no reference within the statute that fees may be
awarded to a prevailing party or that the financial conditions of the parties should be considered.
However, in the only appellate case where an award of attorney fees stemming from §19-13-4
has been addressed, the Georgia Court of Appeals held that consideration of the financial
conditions of the parties is inappropriate.98
In Suarez, the trial court granted grandparents’ petition for a protective order against their
son-in-law but granted the son-in-law over $10,000 in attorney fees. In dicta, the Court of
Appeals noted that the purpose of the Family Violence Act was to provide for the cessation of
acts of family violence and the Court of Appeals questioned how an award of attorney fees to the
party who was found to have committed acts of family violence would serve to cease acts of
family violence. However, the trial court had based the award in part upon the disparity in the
relative income of the parties and the award was overturned because the trial court had
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incorrectly applied the standards of §19-6-2 to an analysis under §19-13-4.99 Therefore, it is
clearly error for the trial court to consider the disparity of income between the parties in an
award of fees under §19-13-3.
ATTORNEY FEES UNDER §19-7-54(h)
When a party seeks to set aside a prior determination of paternity and is unsuccessful, the
trial court is required to “...assess the costs of the action and attorney fees against the movant.”100
This Code section became effective on May 9, 2002 and the statute is silent on the standard of
proof required to authorize an award of attorney fees. There is no indication that an award of
fees under §19-7-54 should include an analysis of the relative financial conditions of the parties
and there is no provision that would allow an award of attorney fees to the movant if that person
was successful in their petition. There are no appellate decisions which address an award of
attorney fees under §19-7-54.
INTEREST ON MONETARY AWARDS RENDERED PURSUANT TO TITLE 19
Although not directly related to attorney fees, there are occasions in which a request is
made for the imposition of interest on awards in domestic relations cases. O.C.G.A. §7-4-12.1
allows all monetary awards, court orders, decrees or judgments rendered pursuant to Title 19 to
accrue interest at the rate of 7 percent per annum. The interest commences 30 days from the day
the award or payment is due.101 The court has discretion to modify the date on which the interest
accrues and has discretion in applying or waiving past due interest. When determining whether
to apply waive or reduce the amount of interest owed, there are several factors the court shall
consider:
1) Whether good cause existed for the nonpayment of the child support;
2) Whether payment of the interest would result in substantial and unreasonable hardship for
the parent owing the interest;
3) Whether applying, waiving, or reducing the interest would enhance or detract from the
parent’s current ability to pay child support, including the consideration of the regularity
of payments made for current child support of those dependents for whom support is due;
and
4) Whether the waiver or reduction of interest would result in substantial and unreasonable
hardship to the parent to whom interest is owed.
MAKING THE AWARD
The Georgia appellate cases are clear that an award of attorney fees requires a finding of
the statutory authority relied upon by the trial court in making the award.102 Regardless of the
evidence presented, if the trial court fails to cite the statutory authority upon which it relied in
making the award, “...the issue of attorney fees must be remanded for an explanation of the
statutory basis for the award and any findings necessary to support it....”103 There is no
requirement that the trial court search for the proof necessary within the evidence or search
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Georgia law for an applicable code section. The statutory authority which is relied upon by the
parties must be identified by the parties and the trial court is not authorized to make an award
that is based upon authority not identified by the moving party.104
If the award is based upon §9-15-14, the order must specifically identify the conduct
upon which the award was made, that an award of fees were warranted and reasonable and
express findings of fact and conclusions of law must be made within the written order.
Additionally, the order must specifically set forth whether the order is made under the authority
of §9-15-14(a) or §9-15-14(b).105 The order must set forth that the award is based upon legal
work performed in furtherance of inappropriate conduct as defined under §9-15-14.106 Failure to
do so will require a remand for further proceedings, regardless of the evidence presented at the
hearing.107 Also, the parties are entitled to reasonable notice that the trial court will consider an
award under §9-15-14 and a hearing on the matter. Failure to conduct such a hearing under §915-14 is reversible error unless the hearing is waived.108
During the hearing, it is appropriate for an attorney to state in his/her place the value of
fees charged in the case and the reasonableness of such fees. Cross examination must be
allowed. If the party opposing the award of such fees fails to question the attorney or request for
evidence concerning such fees, that party has waived his/her complaint involving such issues.109
However, it is also appropriate for an expert witness (i.e. another attorney) to testify, subject to
cross examination, as to the reasonableness of the fee. As with any expert witness, there must be
sufficient evidence to establish that the witness is an expert by virtue of training or experience.
Thereafter, the expert must establish that the witness is familiar with similar types of cases, the
regular and usual hourly rate for similar cases within the jurisdiction and venue, the number of
hours claimed in the instant case and whether, in the opinion of the expert, such hours and the
rate claimed are appropriate. The opposing party is entitled a right of cross examination.110
USCR 24.7 provides that a divorce cannot be granted unless all contestable issues in the
case have been finally resolved. This provision does not prohibit the trial court from granting the
divorce and reserving the issue of attorney fees, provided the issue was raised prior to the entry
of final judgment.111 As mentioned above, a request for an award under §9-15-14 can be made at
any time during the litigation, but no later than 45 days after entry of the final judgment. USCR
24.7 does not alter the time limitations set forth in §9-15-14.
“When there is more than one statutory basis for the attorney fee award and neither the
statutory basis for the award nor the findings necessary to support an award is stated in the order
and a review of the record does not reveal the basis of the award, the case is remanded for an
explanation of the statutory basis for the award and the entry of any findings necessary to support
it.”112
CONCLUSION AND SUMMARY
Georgia law provides multiple statutory schemes under which attorney fees may be
awarded. However, the statutes are quite inconsistent in the manner of proof and procedural
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requirements in addressing attorney fees.
The one thing that is consistent between all the statutes is that the trial court must identify
the statutory authority under which an award was made. If that statute requires particular proof,
the order must specifically set forth findings of fact and conclusions of law which support the
award. Although some older appellate decisions indicate a willingness of the appellate court to
insert their own opinion as to what statute was relied upon in granting attorney fees, more recent
opinions frequently end with the case being remanded for further proceedings or simply a
reversal of the decision without affording the parties or the trial court an opportunity to perfect
the record.
The attached exhibit is the author’s attempt to create a cross reference on the issue of
statutes which authorize an award of attorney fees in domestic relations cases. Reference should
be made to the relevant section of the paper for more detailed analysis of each statute referenced
in the attachment.
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CROSS REFERENCE–ATTORNEY FEES IN DOMESTIC CASES
DIVORCE
§19-6-2

§ 9-15-14

§ 19-9-3(g)

Must consider financial situation of parties—fault not at
issue—prevailing party not relevant—“Equalizer
Statute”—reasonableness finding required
Baseless claim/defense or lacked substantial
justification/expanded litigation—requires notice and
hearing—must be requested via motion (during litigation
or w/in 45 days of time case becomes final in this
court)—or by court’s own motion—conduct must be
proved and clearly recited in order—identify subsection
(a) or (b)—subsection (a) is mandatory, (b) is
discretionary—not to be decided by trier of fact (judge
decision)—must differentiate between improper conduct
and reasonable conduct—reasonableness of requested
fees must be shown
Only in modification or establishment of child custody
cases—prevailing party not relevant—financial
conditions not relevant—reasonableness finding required

CONTEMPT
§ 19-6-2

§ 9-15-14

Must consider financial situation of parties—fault not at
issue—prevailing party not relevant—“Equalizer
Statute”—reasonableness finding required
Baseless claim/defense or lacked substantial
justification/expanded litigation—requires notice and
hearing—must be requested via motion (during litigation
or w/in 45 days of time case becomes final in this
court)—or by court’s own motion—conduct must be
proved and clearly recited in order—identify subsection
(a) or (b)—subsection (a) is mandatory, (b) is
discretionary—not to be decided by trier of fact (judge
decision)—must differentiate between improper conduct
and reasonable conduct—reasonableness of requested
fees must be shown

LEGITIMATION
§ 19-9-3(g)

Only in modification or establishment of child custody
cases—prevailing party not relevant—financial
conditions not relevant—reasonableness finding required
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MODIFICATION

§ 9-15-14

§ 19-6-19(b)

§ 19-6-19(d)

§ 19-6-22

§ 19-6-15(k)(5)

§19-9-3(g)

§ 19-9-68(c)

§ 19-9-90/19-9-92

Baseless claim/defense or lacked substantial
justification/expanded litigation—requires notice and
hearing—must be requested via motion (during litigation
or w/in 45 days of time case becomes final in this court)—
or by court’s own motion—conduct must be proved and
clearly recited in order—identify subsection (a) or (b)—
subsection (a) is mandatory, (b) is discretionary—not to be
decided by trier of fact (judge decision)—must
differentiate between improper conduct and reasonable
conduct—reasonableness of requested fees must be shown
Only in modification of spousal alimony cases—only
available to alimony recipient if request to modify alimony
due to live in lover claim fails—reasonableness finding
required
Only in modification of spousal alimony cases—
prevailing party not relevant—only available to alimony
recipient—“Interests of Justice”—reasonableness finding
required
Only in modification of spousal alimony cases—can
require either party to pay attorney fees of other party—
reasonableness required
Only in modification of child support cases—only
available to prevailing party—“Interests of Justice”—
award required if court finds non-custodial parent refuses
to exercise visitation and upward modification awarded as
result—reasonableness finding required
Only in modification or establishment of child custody
cases—prevailing party not relevant—financial conditions
not relevant—reasonableness finding required
Only available in UCCJEA cases—Georgia jurisdiction
only because of unjustifiable conduct of party—also
available to prevailing party—awarded “unless clearly
inappropriate”—reasonableness finding required
Only available in UCCJEA cases—petitioner entitled to
immediate physical custody—reasonableness finding
required
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ALIMONY
§ 19-6-2

§ 19-6-19(b)

§ 19-6-19(d)

§ 19-6-22

(establishment of alimony) Must consider financial
situation of parties—fault not at issue—prevailing party
not relevant—“Equalizer Statute”—reasonableness
finding required
Only in modification of spousal alimony cases—only
available to alimony recipient if request to modify
alimony due to live in lover claim fails—reasonableness
finding required
Only in modification of spousal alimony cases—
prevailing party not relevant—only available alimony
recipient—“Interests of Justice”—reasonableness finding
required
Only in modification of spousal alimony cases—can
require either party to pay attorney fees of other party—
reasonableness required

FAMILY VIOLENCE
§ 19-13-4

§ 19-11-7(d)

Only in family violence cases—no prevailing party
analysis required—financial conditions not relevant—
reasonableness finding required
Only in Div. Child Support Services (State Agency)
actions where dependent child is receiving public
assistance—prevailing party—reasonableness finding
required

PATERNITY CASES
§ 19-7-54(g)

Only available in set aside of paternity action—if
unsuccessful, award against movant required—cannot
award to movant—reasonableness finding required

INTEREST ON TITLE 19
AWARDS

§ 7-4-12.1

Court shall consider 7% interest: 1) if good cause existed
for the nonpayment of child support; 2) hardship for the
parent owing; 3) if it would detract from ability to pay
child support; and 4) if waiver of interest would result in
hardship to parent owed
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BAD FAITH

§ 13-6-11

Acted in bad faith; or been stubbornly litigious; or has
caused the plaintiff unnecessary trouble or expense—
relates to conduct prior to litigation and the filing of the
lawsuit—reasonableness of requested fees must be
shown

ABUSIVE LITIGATION

§ 9-15-14

Baseless claim/defense or lacked substantial
justification/expanded litigation—requires notice and
hearing—must be requested via motion (during litigation
or w/in 45 days of time case becomes final in this
court)—or by court’s own motion—conduct must be
proved and clearly recited in order—identify subsection
(a) or (b)—subsection (a) is mandatory, (b) is
discretionary—not to be decided by trier of fact (judge
decision)—must differentiate between improper conduct
and reasonable conduct—reasonableness of requested
fees must be shown
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O.C.G.A. § 19-8-2: Jurisdiction and Venue
Former O.C.G.A. § 19-8-2

Updated O.C.G.A. § 19-8-2

Venue appropriate:
In the county where any petitioner resides, OR,
upon good cause being shown:
- County of the child’s domicile; or
- County where any child-placing agency having
legal custody of the child sought to be adopted is
located

Venue appropriate:
In the county where any petitioner resides, OR
upon good cause being shown:
- County of the child’s domicile;
- County where any child-placing agency having
legal custody of the child sought to be adopted is
located; or
- County where the child was born, if
adoption is filed within one year after the
child’s birth
- County of the office of the Department
having legal custody

A petitioner who resides on any United States
Army post or military reservation must do so for
6 months before filing a petition for adoption in
any adjacent county

A petitioner who resides on any United States
Army post or military reservation may file a
petition for adoption in any adjacent county (No
6-month residency requirement)

The updated O.C.G.A. § 19-8-2 expands venue provisions. Previously, venue was appropriate
only (1) in the county of the petitioner’s residence, or, upon good cause being shown, (2) in the
county of the child’s domicile, or (3) in the county of the child-placing agency with legal custody
of the child. Now, venue is additionally appropriate, upon good cause being shown, (4) in the
county where the child was born, so long as the adoption is filed within one year of the child’s birth,
or (5) in the county of the office of the Department having legal custody.
Venue provisions were further expanded for those residing on any United States Army post
or military reservation. Previously, in order to file a petition for adoption, the petitioner had to reside
on a United States Army post or military reservation for at least six months prior to filing. Pursuant
to the updated O.C.G.A. § 19-8-2, the six month residency requirement is eliminated.
It should also be noted that when a Georgia child has been placed with a resident of another
state in accordance with the Interstate Compact for the Placement of Children (ICPC), pursuant to
the updated Code, the petitioner/out-of-state resident can petition for adoption (1) in the county
where the child was born; (2) in the county where the child-placing agency with legal custody of the
child is located; or (3) in the Superior Court of Fulton County, Georgia.
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O.C.G.A. § 19-8-3: Who May Adopt
Former O.C.G.A. § 19-8-3

Updated O.C.G.A. § 19-8-3

Petitioner must be:
(1) At least 25-years-old OR married and living
with his/her spouse; AND
(2) At least 10 years older than the child; AND
(3) A resident of Georgia for at least 6 months
before filing; AND
(4) Financially, physically, and mentally able to
have permanent custody

Petitioner must be:
(1) At least 25-years-old OR married and living
with his/her spouse OR at least 21-years-old
and a relative of the child; AND
(2) At least 10 years older than the child
EXCEPT when petitioner is a stepparent or
relative and petition is pursuant to Code
Section 19-8-6 or 19-8-7; AND
(3) A resident of Georgia at the time of filing
the petition for adoption OR a resident of the
receiving state when the adoptee was born in
Georgia and placed in compliance with the
ICPC; AND
(4) Financially, physically, and mentally able to
have permanent custody of the child

Petition must be filed in the name of both spouses
if petitioner is married; however, if the child is
the stepchild of the petitioner, petitioner shall be
filed by the stepparent alone

Petition must be filed in the name of both spouses
if petitioner is married; however, if the child is
OR WAS the stepchild of the petitioner, petition
shall be filed by the stepparent alone

Under the updated O.C.G.A. § 19-8-3, the age restrictions for petitioners have been relaxed.
Previously a petitioner was required to be a minimum of 25-years-old (if single), and at least 10 years
older than the child. Pursuant to the updated O.C.G.A. § 19-8-3, if a petitioner (who is single) is a
relative of the child, said petitioner need only be 21-years-old. Further, the requirement that a
petitioner be at least 10 years older than the child sought to be adopted no longer applies when the
petitioner is a stepparent or a relative of the child, and the petition is filed pursuant to O.C.G.A. §
19-8-6 or O.C.G.A. § 19-8-7.
With regard to residency requirements, the former O.C.G.A. § 19-8-3 required that a
petitioner be a bona fide resident of the state of Georgia for a minimum of 6 months before filing a
petition for adoption. The updated O.C.G.A. § 19-8-3 eliminates the 6 month residency requirement,
and instead requires only that a petitioner be a bona fide resident of the state of Georgia at the time
the petition is filed, or that a petitioner be a resident of the receiving state at the time the child sought
to be adopted was born in Georgia and placed in compliance with the ICPC.
O.C.G.A. § 19-8-3 previously required (and still requires) that if an individual seeking to
adopt a child is married, the petition be filed in the name of both spouses, except in the case of
stepparents. The updated O.C.G.A. § 19-8-3, clarifies that when a child is OR WAS the stepchild
of the party seeking to adopt, the petition be filed by the stepparent alone.
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O.C.G.A. § 19-8-9: Revocation of Written Voluntary Surrender
Former O.C.G.A. § 19-8-9
Person signing a surrender shall be able to
withdraw the surrender by:
(1) Written notice delivered:
(a) In person; OR
(b) Registered mail; OR
(c) Statutory overnight delivery
Within TEN DAYS after signing

Updated O.C.G.A. § 19-8-9
Person signing a surrender shall be able to
withdraw the surrender by:
(1) Written notice delivered:
(a) In person; OR
(b) Registered mail; OR
(c) Statutory overnight delivery
Within FOUR DAYS after signing by 5:00 p.m.
eastern standard or 5:00 p.m. eastern daylight
time on the fourth day.
Address for revocation must be shown on the
face of the surrender document.

The updated O.C.G.A. § 19-8-9 shortens the time period in which an individual can revoke
his/her surrender of parental rights from ten (10) days to four (4) days. The method by which the
days are counted did not change with the updated Code. The days begin to run on the day following
the date of the surrender. In the event that the last day falls on a weekend or a legal holiday, the
revocation period ends on the next business day. Although the provisions on counting did not change
with the updated Code, the updated Code does specify that the revocation period expires at 5:00 p.m.
eastern standard time on the fourth day after the surrender. It should also be noted that the surrender
must be delivered in person, by registered mail, or by statutory overnight delivery. Certified mail was
not permitted under the former O.C.G.A. § 19-8-9, and is still not permitted under the updated
O.C.G.A. § 19-8-9.
Pursuant to the updated O.C.G.A. § 19-8-9, a legal mother who has voluntarily surrendered
her rights is no longer able to consent to the granting of a petition for legitimation filed pursuant to
O.C.G.A. § 19-7-22 regarding the same child. This helps to prevent a legal mother from using a
biological father to undo a placement after the revocation period has expired. The inability of a legal
mother who has surrendered and not revoked within the permissible time period, to sign a voluntarily
acknowledgment of paternity has not changed.

Chapter 7
6 of 16

O.C.G.A. § 19-8-8: Domestication of Foreign Adoptions; Adoption of Foreign Children
Former O.C.G.A. § 19-8-8

Updated O.C.G.A. § 19-8-8

A child may be adopted if:

COMPLETE OVERHAUL.

(1) Foreign Decree entered pursuant to “due
process of law” by “Court of Competent
Jurisdiction” establishing the relationship of
parent and child (i.e. a Final Decree of Adoption)

Former O.C.G.A. § 19-8-8 was very rigid and
only recognized one specific type of adoption.

and
(2) The child’s having been granted a valid visa
by the United States Immigration and
Naturalization Service.

Updated O.C.G.A. § 19-8-8 recognizes modern
immigration laws and the different ways a child
can be adopted in foreign countries. Also, gives
deference to Federal agencies responsible for
granting Visa.

O.C.G.A. §19-8-8(a) - Traditional Foreign Adoption where Final Decree has been issued in Child’s home
country (Example: China). Generally, child will already be a U.S. citizen by the time they get to you, so there
is no need to domesticate the adoption. However many parents still seek domestication as it remains the only
way to obtain a Georgia birth certificate.
Much less documentation (i.e. home studies, home country TPRs, etc) is required as the issuance of a IR-3
or IH-3 Visa now constitutes prima facie evidence that:
(1) All parental rights have been terminated,
(2) the child was legally available for adoption,
(3) the adoption was in the child’s best interest, and
(4) the adoption was finalized in full compliance with the laws of the child’s home country.
O.C.G.A. § 19-8-13(a)(6)(A) only requires a copy of the child’s passport page showing the IR or IH status
of the child and a copy of the child’s birth certificate with an English translation. No longer required to file
any documentation related to the surrender or termination of parental rights, home study reports or even the
final decree of adoption from the home country.
O.C.G.A. §19-8-8(b) - Provides avenue for adoption that was not available under the previous code. Some
countries do not grant adoptions but only provide “guardianships”. Parental rights are terminated but no final
decree of adoption is given. For these children, adoption is necessary to become a United States citizen.
Similar to subsection (a), the issuance of a Visa to these children (who are initially considered legal
permanent residents) constitutes prima facie evidence that:
(1) all parental rights have been terminated,
(2) the child was legally available for adoption, and
(3) the guardianship or licensure was in full compliance with the laws of the child’s home country.
Additional requirement of subsection (b) adoptions is that if the home country of the child requires postplacement reports or other conditions, then the Petitioner must provide the Court with evidence that all such
conditions have complied with.
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O.C.G.A § 19-8-13(a)(6)(C) requires more documentation than subsection (b) adoptions. The following must
be filed with the Petition:
(1)
A copy along with an English translation of the final decree or order of guardianship from
the foreign country;
(2)
Copies of all postplacement reports, if required by the foreign country that entered the
guardianship decree or order;
(3)
Authorization to proceed with adoption if specifically required by the decree or order
entered by the court or administrative agency in the foreign country;
(4)
A copy of the child's passport page showing an immediate relative immigrant visa or Hague
Convention immigrant visa obtained to grant the child entry into the United States in order
to finalize his or her adoption; and
(5)
A copy along with an English translation of the child's birth certificate or registration.
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O.C.G.A. § 19-8-10: Involuntary Termination of Parental Rights
** Note: This applies only to the involuntary termination of the rights of a LEGAL parent** (See
O.C.G.A. § 19-8-12 to address the termination of rights of a biological, not legal, parent**
Former O.C.G.A. § 19-8-10

Updated O.C.G.A. § 19-8-10

Petitioner must demonstrate by clear and convincing
evidence that:
(1) Child has been abandoned by parent
(2) Parent not found after diligent search
(3) Parent is insane or incapacitated
(4) Parent caused child to be conceived by
nonconsensual intercourse with child’s mother, or
mother is less than 10-years-old
(5) Parent has failed to exercise proper care or control
due to misconduct or ability

Petitioner must demonstrate by clear and convincing
evidence that:
(1) Child has been abandoned by parent
(2) Parent not found after diligent search
(3) Parent is insane or incapacitated
(4) Parent caused child to be conceived by
nonconsensual intercourse with child’s mother, or
mother less than 10-years-old
(5) Parent, without justifiable cause, has failed to
exercise proper care or control due to misconduct or
ability

For stepparent or relative adoptions, Petitioner may
demonstrate by clear and convincing evidence that:
(1) parent has, for 1 year or longer immediately
preceding the filing of the petition, without justifiable
cause, significantly failed:
(a) To communicate or make a bona fide attempt to
communicate with the child in meaningful, supportive
parental manner; or
(b) To provide for care and support of child as
required by law or judicial decree, and court finds
adoption is in the best interest of the child.

For stepparent or relative adoptions, Petitioner may
demonstrate by clear and convincing evidence that:
(1) parent has, for 1 year or longer immediately
preceding the filing of the petition, without justifiable
cause, significantly failed:
(a) To communicate or make a bona fide attempt to
communicate with the child in meaningful, supportive
parental manner; or
(b) To provide for care and support of child as
required by law or judicial decree, and court finds
adoption is in the best interest of the child after
considering the physical, mental, emotional, and
moral condition and needs of the child, including
the need for a secure and stable home.

Service on parent whose rights the petitioner is seeking
to terminate...
(1) Personally served, or, if personal service cannot be
perfected;
(2) Registered Mail;
(3) Certified Mail;
(4) Statutory Overnight Delivery, return receipt
requested ;
(5) If/after above-methods are unsuccessful, service by
publication (after diligent search, motion to serve by
publication, and order to serve by publication)

Service on parent whose rights the petitioner is seeking
to terminate...
(1) Personally served, or, if personal service cannot be
perfected;
(2) Registered Mail;
(3) Certified Mail;
(4) Statutory Overnight Delivery, return receipt
requested ;
(5) If/after above-methods are unsuccessful, service by
publication (after diligent search, motion to serve by
publication, and order to serve by publication). Can be
done simultaneously with other attempts to perfect
service

The grounds for termination have not substantially changed. “Without justifiable cause” is
the only language added to O.C.G.A. § 19-8-10(a). With regard to O.C.G.A. § 19-8-10(b), if a court
finds in the case of a relative or stepparent adoption that a legal parent has failed to provide for the
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care and support of the child as required by law or judicial decree, the court must consider the
physical, emotional, mental, and moral conditions and needs of the child, including the child’s need
for a secure and stable home, in finding that the adoption is in the child’s best interest. Please note
that this additional requirement was already included in case law, but the updated O.C.G.A. § 19-810 makes it statutory.
With regard to service (O.C.G.A. § 19-8-10(c)), the updated Code provides several important
changes. Previously, if personal service could not be perfected, notwithstanding service by
publication, service could be perfected by (1) registered mail; (2) certified mail; or (3) statutory
overnight delivery. Pursuant to the updated O.C.G.A. § 19-8-10(c), if personal service cannot be
perfected, notwithstanding service by publication, service can be achieved only by (1) registered
mail, or (2) statutory overnight delivery. Certified mail is no longer an option.
Concerning service by publication, the updated O.C.G.A. § 19-8-10(c) allows for
simultaneous service by publication while attempting to perfect other forms of service. Previously,
in order to serve a legal parent by publication, a petitioner was required to file a motion for service
by publication, and wait for a signed order to initiate publication. Pursuant to the updated O.C.G.A.
§ 19-8-10(c), while diligent efforts to serve the legal parent must be made, a petitioner is not required
to file a motion for service by publication and an order from the court is not necessary in order to
initiate publication. Still need to put Court date in publication notice, so it is imperative to work
with law clerks in order to get hearing set.
The updated O.C.G.A. § 19-8-10(c) additionally specifies that a legal parent who receives
notice of an adoption pursuant to O.C.G.A. § 19-8-10(c), is not a party to the adoption proceeding
and has no obligation to file an answer. Instead, that parent has the right to appear in the adoption
proceeding and show cause as to why his/her parental rights should not be terminated.

Chapter 7
10 of 16

O.C.G.A. § 19-8-11: Termination of Parent’s Rights when First Parent has Already Surrendered
Former O.C.G.A. § 19-8-11

Updated O.C.G.A. § 19-8-11

When one parent has already surrendered (or
his/her rights have been terminated), the
department, or agency may petition for
termination of the remaining parent’s rights in the
superior court of...
(1) The county where the child resides

When one parent has already surrendered (or
his/her rights have been terminated), the
department, or agency may petition for
termination of the remaining parent’s rights in the
superior court of...
(1) The county of the child’s domicile
(2) The county where the child was born
(3) The county where the principal office of
the child-placing agency or department with
legal custody is located

When a child has been placed for adoption with
an individual outside of Georgia, and he/she has
obtained the written surrender of one parent, that
individual may petition to terminate the parental
rights of the other parent in the superior court
of...
(1) The county where the child resides

When a child has been placed for adoption with
an individual outside of Georgia, and he/she has
obtained the written surrender of one parent, that
individual may petition to terminate the parental
rights of the other parent in the superior court
of...
(1) The county where the child resides
(2) The county where the child was born
(3) Fulton County

The updated O.C.G.A. § 19-8-11(a)(1) expands the venue options for a department or agency
with legal custody of a child to petition the superior court to terminate a parent’s rights when the
rights of the child’s other parent have previously been terminated, or the other parent has previously
surrendered. Whereas previously venue was appropriate only in the superior court of the county
where the child resides, that has now been expanded to provide that venue is also appropriate in the
county where the child was born, or in the county where the principal office of the child-placing
agency or department with legal custody is located.
Pursuant to the former O.C.G.A. § 19-8-11(a)(2), where a child, in contemplation of
adoption, was placed with an individual outside of the state of Georgia, in compliance with ICPC,
and that individual obtained the voluntary written surrender of one parent, that individual could
petition the superior court of the county of the child’s residence to terminate the parental rights of
the remaining parent. The updated O.C.G.A. § 19-8-11(a)(2), removes the option to terminate in the
county of the child’s residence, and instead provides that said individual may petition the superior
court of the county where the child was born, or the superior court of Fulton County, Georgia.
The grounds for termination of parental rights are consistent with the updated O.C.G.A. §
19-8-10, as are the requirements concerning service (including service by publication).
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O.C.G.A. § 19-8-18: Final Hearing and Final Decree
Former O.C.G.A. § 19-8-18

Updated O.C.G.A. § 19-8-18

Final Hearing- Petitioner and witnesses must be
physically present

Final Hearing- Petitioner and witnesses, in the
discretion of the court, may appear via electronic
means

In final decree, court must make finding that the
adoption is in the best interest of the child

In final decree, court must make finding that the
adoption is in the best interest of the child, and in
doing so shall consider the fourteen (14) factors set
forth in the Code (incorporated from new Juvenile
Code)

O.C.G.A. § 19-8-18(a)(1) remains largely the same, except that, pursuant to the updated
O.C.G.A. § 19-8-18(a)(1), the court now has the discretion to allow the petitioner (and any witness)
to appear via electronic means instead of being physically present before the court at a final adoption
hearing. This change is critical in light of the fact that the updated Code allows for out-of-state
residents (in limited circumstances) to file an adoption petition in Georgia.
The updated O.C.G.A. § 19-8-18 now explicitly provides the findings required to be made
by the court in determining that an adoption is in the best interest of the child. Said findings are as
follows: (1) the ability of each petitioner and, if applicable, each respondent to provide for the
physical safety and welfare of the child, including food, shelter, health, and clothing; (2) The love,
affection, bonding, and emotional ties existing between the child and each petitioner and, if
applicable, each respondent; (3) The child’s need for permanence, including the child’s need for
stability and continuity of relationships with his or her siblings; (4) The capacity and disposition of
each petitioner, and if applicable, each respondent to give the child his or her love, affection, and
guidance and to continue the education and rearing of the child; (5) The home environment of each
petitioner and, if applicable, each respondent, considering the promotion of the child’s nurturance
and safety rather than superficial or material factors; (6) The stability of the family unit and the
presence or absence of support systems within the community to benefit the child; (7) The mental
and physical health of all individuals involved; (8) The home, school, and community record and
history of the child, as well as any health or educational special needs of the child; (9) The child’s
background and ties, including familial, cultural, and religious; (9) The uniqueness of every family
and child; (11) The child’s wishes and long-term goals; (12) Any evidence of family violence,
substance abuse, criminal history, or sexual, mental, or physical child abuse in the petitioner’s home
and, if applicable, each respondent’s home; (13) Any recommendation by a court appointed agent
or guardian ad litem; and (14) Any other factors considered by the court to be relevant and proper
to its determination. The updated Code requires findings and conclusions regarding the above-factors
to be included in the final adoption decree.
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It should also be noted that the updated O.C.G.A. § 19-8-18 addresses visitation rights of
family members in accordance with O.C.G.A. § 19-7-3. The court now has the discretion to continue
or discontinue said visitation rights in the final decree, based upon the best interest of the child
standard.
The updated O.C.G.A. § 19-8-18 goes into great detail regarding when/if an adoption petition
is denied. Consistent with the former O.C.G.A. § 19-8-18, if a court is not satisfied that the adoption
is in the best interest of the child, it shall deny the petition. The updated O.C.G.A. § 19-8-18 further
requires that the court set forth specific findings explaining its decision to deny the adoption. The
child’s placement once a court denies a petition varies depending on the type of adoption (see
below).
Former O.C.G.A. § 19-8-18

Updated O.C.G.A. § 19-8-18

Adoption Pursuant to O.C.G.A. §
19-8-4

Child committed to custody of
department or child-placing agency

Child committed to custody of
department or child-placing agency

Adoption Pursuant to O.C.G.A. §
19-8-5

Child committed to custody of
department or child-placing agency

Child committed to the individual
named by the parent in the
surrender. If no surrender, child
placed with department to
determine whether a petition should
be initiated under Chapter 11 of
title 15

Adoption Pursuant to O.C.G.A. §§
19-8-6, 19-8-7, 19-8-8

Child remains in custody of
petitioner if fit, or placed with the
department to determine whether
petition should be initiated under
Chapter 11 of title 15

Child remains in custody of
petitioner if fit, or placed with the
department to determine whether
petition should be initiated under
Chapter 11 of title 15

Pursuant to the updated O.C.G.A. § 19-8-18, if a petition is denied, each surrender of rights
executed in support of the adoption is dissolved and that individual’s rights are restored. An
individual’s prior surrender is not admissible as evidence against him/her in any subsequent
proceeding.
Regarding the statute of repose, under the updated O.C.G.A. § 19-8-18, there is now an
exception for fraud. Despite O.C.G.A. § 9-3-31, any action for damages against an adoptee or the
adoptive parents for fraud in obtaining consent or surrender must be brought within six months of
the time the fraud is or should have reasonably been discovered.
Lastly, the updated O.C.G.A. § 19-8-18 authorizes the clerk of court to issue one or more
certified copies of the decree to the petitioner or the attorney at the time the final decree is entered,
without an order of the court and without cost.
** Please note the updated O.C.G.A. § 19-8-18 also addresses domestication of a foreign decree of adoption and granting
an adoption on foreign guardianship **
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O.C.G.A. § 19-8-19: Decree of Adoption
No substantive changes
O.C.G.A. § 19-8-20: Certificate of Adoption
Pursuant to the updated O.C.G.A. § 19-8-20, the certificate of adoption must now include
the child’s date of birth.
O.C.G.A. § 19-8-21: Adult Adoptions
As was previously the case, O.C.G.A. § 19-8-21 does not contain a notice provision.
However, the updated O.C.G.A. § 19-8-21 requires the inclusion of language in the petition to clarify
whether it is the mother, the father, or both parents who are being replaced by the grant of the
adoption.
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O.C.G.A. § 19-8-13: Contents of Petition
Highlights of the new requirements to be included in Petitions:
1.

Date and place of birth of the Petitioners.

2.

Place of birth and citizenship status of the child.

3.

“Whether the Petitioner or Attorney is aware of any other adoption proceeding pending to
date, in this or any other state or country, regarding the child who is the subject of the
proceeding that is not fully disclosed in such petition and whether each petitioner or his or
her attorney is aware of any individual who has or claims to have physical custody of or
visitation rights with the child who is the subject of the proceeding whose name and address
and whose custody or visitation rights are not fully disclosed in such petition. Each petitioner
and his or her attorney shall have a continuing duty to inform the court of any proceeding in
this or any other state or country that could affect the adoption proceeding or the legal
custody of or visitation with the child who is the subject of the proceeding”

4.

If pursuant to O.C.G.A. § 19-8-4 (agency adoption): a certified copy of the TPR Order and
the original affidavit from the agency stating that all provisions of 19-8-4 and 19-8-12 have
been complied with.
Note: Regardless of the type of adoption, many of the required documents must now be an
original or certified with the exception of marriage licenses, death certificates and evidence
of guardianship.

5.

You can now file either the DHS Child Background Form 419 or an “equivalent medical and
social history background form.” This will be helpful for out of state placements.

Chapter 7
15 of 16

O.C.G.A. § 19-8-24: Prohibited Actions
Former O.C.G.A. § 19-8-24
Only child placing agencies could advertise or
provide expenses for the birth parents, except
adoptive parents could provide “payment or
reimbursement of the medical expenses
directly related to the mother's pregnancy and
hospitalization for the birth of the child and
medical care for the child”
Any other payment of expenses would be
considered an “inducement” and would
subject the parent (and potentially the
attorney) to prosecution for a felony.

Updated O.C.G.A. § 19-8-24
Attorneys may now pay or reimburse the
following expenses to the birth mother:
A) Medical expenses directly related to the
pregnancy and hospitalization for the birth of
the child and medical care for the child; and
B) Counseling and legal services directly
related to the placement of the child; and
C) Reasonable expenses for rent, utilities,
food, maternity garments, and maternity
accessories

Payment or reimbursement for rent, utilities, food, maternity garments, maternity accessories must
be done through the attorney’s IOLTA account.
Both the petitioner and attorney will be required by statute to file an affidavit with a detailed
accounting of all expenses that have been paid to the birth mother. O.C.G.A. § 19-8-13(c) and (d).
Typical scenario will be a private adoption without the initial involvement of an agency where the
birth mother wants to be paid her living expenses prior to giving birth. Adoptive parents will of
course want to make sure she is happy and healthy prior to the birth so they will want to do this
(within reason). Previously, the parties would have been required to bring in an adoption agency.
Now, so long as the payments are made through an attorney’s trust account, and are limited to those
expenses set forth in the statute, there is no need to involve a child placing agency.
Child placing agencies may still be useful for this purposes in some situations as they are still given
more leeway and may provide “reasonable living expenses” as opposed to being restricted to just a
few categories.
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O.C.G.A. § 19-8-22: Recognition of Decrees of Other Courts
Previously, O.C.G.A. § 19-8-22 provided that a decree from another court, within or outside
of the United States, terminating a parent/child relationship or establishing a parent/child relationship
by adoption shall be recognized in Georgia, with the rights and obligations of the parties being
determined as though the decree were issued by a Georgia court. The updated O.C.G.A. § 19-8-22
applies to guardianship and administrative proceedings and essentially acts as a full faith and credit
clause allowing Georgia proceedings to be based upon orders and/or decrees that have been issued
by other courts or administrative bodies.

O.C.G.A. § 19-8-26: Forms
Each and every form has been changed in at least some manner. Note that in the event you
choose to alter one of the statutory forms, your form must still “conform substantially” to the
wording contained in the Code.
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New “Blended Retirement System” vs.
Traditional Military Retirement
Benefit
Annuity Payment at
20 years of service

Annuity Formula

Thrift Savings Plan
Eligibility

Mid-Career Continuation Pay

Lump Sum Payment at
Retirement

New Blended Retirement

Traditional Military Retirement

YES

YES

2.0% x Years of Service x

2.5% x Years of Service x

High-3 Salary

High-3 Salary

YES – 1% Agency Automatic
Contribution w/ Agency
Matching Contributions for next
4% of salary (up to 5% total
Agency contribution)

YES – but no Agency Automatic or
Matching Contributions (so all
contributions come only from the
Servicemember)

YES

YES, in exchange for a reduced
annuity until full SSA retirement
age (67 for most individuals)

NO (But see CSB/REDUX)

NO (But see CSB/REDUX)
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Equitable Division
 Equitable division issue spotting:
 More servicemembers will have better funded
Thrift Savings Plan (TSP) accounts.
 Be aware of a servicemember’s option to elect to
receive a partial lump sum at retirement in
exchange for a reduced annuity.
 The servicemember’s monthly retired pay will be
less if they are in the Blended Retirement System
(40% of their base pay in retirement as opposed to
50% for a typical 20 year career).
 Whether/how to divide mid-career continuation
pay.
 To date, mid-career continuation pay appears to be
classified by the military as a bonus, not as a retirement
benefit

Where to find the answers

 https://militarypay.defense.gov/blendedretirement/
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The U.S. Uniformed Services
Blended Retirement System

At a Glance

Saving with the New Blended Retirement System

Today’s Retirement System:

The Fiscal Year 2016 National Defense Authorization Act provides our military force with
a modernized retirement plan built for retirement savings. Beginning in 2018, our service
members can get automatic and matching Thrift Savings Plan contributions

Annuity

as well as mid-career compensation incentives in addition to monthly annuities

2.5% x Years Served x Retired Pay Base

for life. All service members under the current system are grandfathered into today’s

after completing 20 years of service

retirement system.

1 Automatic and

2 Continuation Pay

Matching Contributions

3 Full Retired

Pay Annuity

Received at the
mid-career point

Automatic contributions are
seen immediately
You Contribute

DoD Auto
Contribution

DoD Matches

Total

0%
1%
2%
3%
4%
5%

1%
1%
1%
1%
1%
1%

0%
1%
2%
3%
3.5%
4%

1%
3%
5%
7%
8.5%
10%

The DoD automatically contributes 1% of your basic pay to
your Thrift Savings Plan after 60 days of service.
You’ll see matching contributions at the start of 3 through the
completion of 26 years of service, and...

Received after completing
20 years of service

2%

Years
Served

You may receive a cash
payment in exchange for
additional service.

Active Component

Reserve Component

Full retired pay annuity

Full retired pay annuity
beginning at age 60*

or

Effective Date of the New System
 After December 31, 2017

You’ll be automatically enrolled in the
Blended Retirement System.

Your Retirement
System
If you joined
the service...

Lump sum with reduced retired pay
50% or 25% of monthly retired pay annuity bumps back up
to 100% at full retirement age (67 in most cases).

Retired
Pay Base

Calculate your retired pay base
by averaging the highest 36
months of basic pay. You’ll gain
this monthly annuity for life after
completing 20 years of service.

You’re fully vested—it’s yours to keep—as of
the beginning of 3 years of service and goes
with you when you leave.

Options for Collecting Your Retired Pay

x

x

 After December 31, 2005

but before January 1, 2018
You’ll have the choice to enroll in the
Blended Retirement System or remain
in today’s current retirement system.

B
efore January 1, 2006

You’ll be grandfathered and remain
in today’s current retirement system.

*Could be earlier based on credited active service

Additional information coming soon.
Sources: Sections 631, 632, 633, 634, and 635 of the Fiscal Year 2016 National Defense Authorization Act.

Created:12/2015
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FREQUENTLY ASKED QUESTIONS
(AND THE ANSWERS!)
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As of October 24, 2017
Frequently Asked Questions Regarding the New Blended Retirement System
As of March 28, 2018

Sections
1. Blended Retirement System
(General)
2. How to Opt-In
3. Auto Enrollment
4. Thrift Savings Plan (TSP)
5. Retirement Annuity
6. Lump Sum Payment

7. Continuation Pay
8. Training & Education
9. National Guard/Reserve Specific
10. Other Resources
11. Index of Questions

1. Blended Retirement System (General)
Q1.1. How has the military retirement
system changed?
A1.1. The National Defense Authorization
Act (NDAA) for Fiscal Year 2016, created a
new military retirement system that blends a
defined benefit annuity with a defined
contribution plan, through the Thrift Savings
Plan (TSP). The primary difference BRS and
the legacy “High-3” system is that BRS
adjusts the years of service multiplier from
2.5 percent to 2.0 percent for calculating
monthly retired pay. In addition, the BRS
includes automatic government
contributions of 1 percent of basic pay and government matching contributions of up to an
additional 4 percent of basic pay to a service member’s TSP account. The law also included a
continuation pay provision, which is a direct cash payout (like a bonus), in return for additional
obligated service. Changes to the Uniform Services’ retirement system went into effect January
1, 2018. Always check with your Human Resource/Workforce Management/Personnel servicing
or visit the BRS Resource website at http://militarypay.defense.gov/BlendedRetirement for the
latest information. National Guard/Reserve specific information can be found in Section 9.
Q1.2. Why was this new blended retirement created?
A1.2. Previously, fewer than 20 percent of service members who joined the military received a
government retirement benefit after they left service. Under BRS about 85 percent of service
members will receive a government retirement benefit if they serve at least two years, even if
they don’t qualify for a full retirement. This expansion of government retirement benefits
ensures a greater number of service members receive government-provided retirement
benefits, previously only available to the 19 percent of active component and 14 percent of
National Guard and Reserve members who served 20 or more years.
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Q1.3. When does the BRS take effect? Who is affected?
A1.3. The BRS went into effect on January 1, 2018. New Service members, who join the
Uniformed Services for the first time on or after January 1, 2018, will be enrolled automatically in
BRS. All members who were serving as of December 31, 2017, were grandfathered under the
legacy retirement system. No member who was serving on, or prior to, December 31, 2017, will
be automatically switched to the BRS. Though they are grandfathered under the legacy
retirement system, active component service members who had fewer than 12 years as of
December 31, 2017, and National Guard and Reserve service members in a paid status, who
had accrued fewer than 4,320 retirement points as of December 31, 2017, may choose to opt
into the BRS. The opt-in window for BRS is from January 1, 2018, to December 31, 2018.
National Guard/Reserve specific information can be found in Section 9.
Q1.4. If I remain in the legacy retirement “high-3” system, how does my retirement
change?
A1.4. Nothing changes for those who choose to remain in the legacy retirement system.
National Guard/Reserve specific information can be found in Section 9.
Q1.5. I am a member of the United States Public Health Service Commissioned Corps
(USPHS) or the National Oceanic and Atmospheric Administration Commissioned
(NOAA) Officer Corps, does the Blended Retirement System pertain to me?
A1.5. Yes, the Uniformed Services Blended Retirement System impacts all seven of the
uniformed services of the United States. While many of the questions and answers in this
document specifically address the military services, many of the same answers are applicable to
USPHS and NOAA. Before making any decision related to the Blended Retirement System,
check with your Human Resource/Workforce Management/Personnel servicing office for the
latest information.
Q1.6. Is the BRS right for me?
A1.6. Possibly, but only you can decide that. Opting into BRS is an individual choice. Each
member’s decision should be based entirely upon his or her own personal circumstances. For
those members who do not intend to serve a full 20-year career, or think they are unlikely to
serve a full 20-year career, BRS is probably a good option because it ensures they will receive
government contributions toward their retirement. Those who do plan to serve a full 20 years
will want to compare their lifetime benefits under both the BRS and the legacy retirement
systems to see which is likely more beneficial. Eligible members should complete the BRS OptIn Training, use the BRS Comparison Calculator to compare their individualized results, and
consult with a Personal Financial Manager or Counselor to consider their options before making
a decision to opt-in or not. The BRS Comparison Calculator is available at
http://militarypay.defense.gov/calculator/brs
Q1.7. Do you think that DoD will see a large number of service members leave because of
the new Blended Retirement System?
A1.7. No. DoD’s analysis and experience suggest that reduction in monthly retired pay might
result in fewer members staying for a full career. However, Congress provided DoD the tools
necessary to maintain the necessary force profiles. This includes DoD automatic and matching
contributions to the member’s Thrift Savings Plan and Continuation Pay--a retention bonus
targeted at the mid-career-point.
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Q1.8. Which plan does DoD believe is the best for current service members?
A1.8. DoD has no preference. There is no one-size-fits-all answer. Each member’s decision will
depend entirely upon his or her own personal circumstances. For some, staying under the
legacy system will make sense. For others, BRS will be a better decision.
Q1.9. If I opt into BRS will my previous military service be calculated under the legacy
system multiplier of 2.5 percent?
A1.9. No, if you opt into BRS you move entirely into the new retirement system. For example, if
you had four years under the legacy retirement system and 16 years under BRS, at retirement
all 20 years are calculated under the BRS multiplier of 2.0 percent; you do not receive split
multipliers.
Q1.10. What financial resources will be available to service members at their
installations?
A1.10. Service members can visit their installation’s Personal Financial Manager(s) or Personal
Financial Counselor(s). Other installation resources may include Retirement Service Officers
and Family Counselors. On base resources, such a credit unions and banks are another viable
option. Additionally, Military OneSource has trained Personal Financial Counselors available via
phone or they can refer you to a local resource to assist you in your decision-making process.
National Guard/Reserve specific information can be found in Section 9.
Q1.11. Does BRS affect my ability to participate in the Survivor Benefit Plan?
A1.11. No, service members will still have the option of participating in the Survivor Benefit Plan.
Q1.12. Does BRS affect Veterans Affairs (VA) disability compensation?
A1.12. For most members retiring under BRS, there will be no impact to their eligibility to
receive VA disability compensation, Combat-Related Special Compensation (CRSC), or
Concurrent Retirement and Disability Pay (CRDP). However, if a service member covered by
BRS elects the lump-sum option, there may be an impact to his or her ability to receive some or
all of his or her VA disability compensation due to the law requiring an offset of the retired pay
that has already been received via the lump sum. Those with CRSC-qualifying disabilities will
still be able to receive CRSC even if they elect a lump sum. Those qualified for CRDP will be
able to receive VA disability compensation and military retired pay without offset.
Q1.13. Will CSB/REDUX still be available to service members when BRS is implemented?
A1.13. No, authority to elect the Career Status Bonus (CSB)/REDUX ended on December 31,
2017. No CSB will be offered after this date.
2. How to Opt-In
Q2.1. How will service members be notified if they are eligible for opting in to the blended
retirement system?
A2.1. Eligible service members will know that they are eligible to opt-in to the BRS if the link for
opting-in is available on their pay account on myPay (for members of the Army, Air Force, and
Navy), Marine Online (for members of the Marine Corps), or on Direct Access (for members of
the Coast Guard or NOAA). Officers of the U.S. Public Health Service should contact the
Compensation Branch if they are unsure about their eligibility status.
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Q2.2. When do service members need to make a choice about BRS?
A2.2. Service members who are eligible to opt into BRS will have all of calendar year 2018 to
make their opt-in decision. The enrollment period goes from January 1, 2018 through
December 31, 2018. Members of the Army, Navy, or Air Force who wish to remain in the legacy
system do not have to do anything; Marines will have to affirmatively decline enrollment in the
BRS via Marine Online. National Guard/Reserve specific information can be found in Section 9.
Q2.3. How do I opt into BRS?
A2.3. To opt into BRS, Soldiers, Airmen and Sailors will utilize myPay; Coast Guardsmen and
members of the Commissioned Officer Corps of the National Oceanic and Atmospheric
Administration (NOAA) will opt-in via Direct Access; and Marines will make their decision via
Marine Online (MOL). When opting in via myPay, a Service member must first click a link that
says, "Opt Into the Blended Retirement System." Following that, the member must
acknowledge no less than three times that he or she is aware and fully understands the decision
to opt-in is irrevocable and that he or she is opting into the BRS. Once the member has
completed the opt-in process, he or she will receive a SmartDoc message confirming
enrollment.
Q2.4. Does it make a difference if I opt into the new system at the beginning of 2018 or at
the end of 2018?
A2.4. Eligible service members may opt into BRS anytime between January 1, 2018, and
December 31, 2018. It is important to note, Service members opting into the new retirement
system will begin receiving automatic and applicable matching government contributions
effective the first pay period that begins on after the day the member opts into the BRS. For
active duty, this means the following month unless the member opts in on the first day of the
pay period, in which case the automatic and matching contributions begin with that pay period.
For example, if an active duty member opts into BRS on January 12, 2018, he or she will begin
receiving government TSP contributions with his or her February pay, which will be reflected in
his or her end-of-month Leave and Earning Statement (LES) for February. If an active duty
member opts in on March 1, 2018, he or she will receive government TSP contributions for the
March pay period, which will be reflected in the end-of-month LES for March. Reserve and
National Guard members are paid on a different cycle; members of the Reserve and National
Guard will see government contributions beginning in the first full pay period that begins on or
after when he or she opts in. However, it is important for service members to fully understand
BRS and to take their time to make an informed decision.
Q2.5. If a service member is eligible for BRS do they need to do anything?
A2.5. Yes, eligible service members will need to complete the mandatory BRS Opt-In Course on
Joint Knowledge Online or their services’ Learning Management System (if available) and
physically opt into BRS anytime from January 1, 2018, to December 31, 2018. To opt into BRS,
Soldiers, Airmen and Sailors will utilize myPay; Coast Guardsmen and members of the
Commissioned Officer Corps of the National Oceanic and Atmospheric Administration (NOAA)
will opt-in via Direct Access; and Marines will make their decision via Marine Online (MOL).
When opting in via myPay, a Service member must first click a link that says, "Blended
Retirement System Opt-In." Following that, the member must acknowledge no less than three
times that he or she is aware and fully understands the decision to opt-in is irrevocable and that
he or she is opting into the BRS. Service members joining on or after January 1, 2018,
(meaning those who have a Date of Initial Entry into Military Service (DIEMS)) on or after
January 1, 2018) will be automatically enrolled in the BRS.
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Q2.6. What should service members be most aware of when deciding whether to opt into
BRS?
A2.6. Service members who have no intention of making the military their career and staying at
least 20 years should be aware that BRS would provide government benefits toward retirement
through a defined contribution plan, called the Thrift Savings Plan. This new automatic and
matching government contribution benefit is worthy of careful consideration. Early retirement
savings, dollar cost averaging, and the power of compounding are important life-long concepts
service members will want to pay attention to during the mandatory BRS Opt-In Course.
Eligible service members need to carefully review each retirement system to understand how
their decision to either remain in the legacy retirement system or opt into the new BRS will
impact them and their families.
Q2.7. If I elect to opt into the new Blended Retirement System can I change my mind
later?
A2.7. The decision to opt-in is irrevocable. It cannot be changed at a later date.
Q2.8. I mistakenly opted into the Blended Retirement System and want to change my
election, can I get a waiver of the policy?
A2.8. The decision to opt-in is irrevocable. Following mandatory training, the opt-in process is
a multi-step layered process that requires the Service member to consciously opt-in with intent.
A member must acknowledge no less than three times that he or she is aware and fully
understands the decision to opt-in is irrevocable. Additionally, no Service member can opt-in
without confirming that he or she has completed the mandatory training, which also advises the
member of the irrevocable nature of the decision. While DoD policy is clear that the decision to
opt-in is irrevocable, a Service member always has the option of applying to the Board for
Correction of Military/Naval Records for relief for any matter related to pay and benefits. The
Service member must prove a specific error or injustice. There is no guarantee the Board will
take action to reverse a member's election to enroll in the BRS, although it is within the purview
of such boards to do so.
Q2.9. Does the service member’s spouse need to concur with the member’s decision to
opt into BRS?
A2.9. No, although DoD encourages Service members to make their opt-in decision in
consultation with their spouse, significant other, Personal Financial Manager/Counselor, or other
trusted agent prior to making an opt-in election, the law does not require spousal concurrence
with the decision.
Q2.10. Will cadets and midshipmen at the service academies or in the Reserve Officer
Training Program (ROTC) be given a choice between the BRS and legacy retirement
system?
A2.10. Cadets and midshipmen who were attending a service academy as of December 31,
2017, are grandfathered under the legacy retirement system and will have the option to opt into
BRS upon commissioning. ROTC cadets and midshipmen have the same option as long as
they signed their "contract" on or prior to December 31, 2017. Cadets and midshipmen that are
grandfathered under the legacy retirement system, upon commissioning (or being placed in a –
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pay status) in 2018 will have the remainder of calendar year 2018 to choose to opt into BRS (or,
if not placed in paid status until December 2018, they will have at least 30 days). Those cadets
and midshipmen that are grandfathered under the legacy retirement system who are not
commissioned (or placed in an active pay status) until after 2018 will have 30 days to decide
whether or not they want to opt into BRS. Each individual service member has a deadline,
which is 30 days after their first day of duty following commissioning. Cadets and midshipmen
who enter a service academy, and ROTC cadets and midshipmen who sign their "contract" on
or after January 1, 2018, will automatically be covered by BRS upon commissioning with no
option to opt-in.
Q2.12. I just opted in to BRS… Now what do I do?
A2.12. Your first step should be ensuring your TSP contributions are entered and up-to-date.
Members who opt into BRS are not automatically enrolled at a certain TSP contribution
percentage – the default 3 percent contribution rule ONLY applies to members who are
automatically enrolled in BRS, not those who choose to opt-in. After opting-in, go to the link on
myPay that says, “Traditional TSP and Roth TSP.” On this page you can start, stop, and
change your allocations to TSP from your basic, special, incentive, and bonus pays, and choose
whether to contribute to a Traditional or a Roth TSP account. Once your TSP.gov account is
established, you should visit this website to allocate your contributions to various investment
funds. At this point, it is also a good idea to meet with a Personal Financial Manager/Counselor
to discuss your TSP options and learn more about saving for retirement.
3. Automatic Enrollment in BRS
Q3.1 If I entered the Uniformed Services after January 1, 2018, what do I need to know?
A3.1. The BRS is your retirement plan. Upon entry to service, you are automatically enrolled in
BRS with automatic government contributions of 1 percent of basic pay (or Inactive Duty Pay,
sometimes referred to as Drill Pay in the National Guard and Reserve) and government
matching contributions of up to an additional 4 percent of basic pay to your TSP account. After
you have served for 60 days, a TSP account will be created, deductions of 3 percent of your
basic pay will start, and the government will also begin contributing 1 percent of your basic pay
to your TSP account. You can choose to begin contributing sooner than 60 days, though, by
completing and submitting a TSP-U1 form with your personnel or finance office.
Q3.2. If I want to enter the legacy (High-3) system, can I get a waiver?
Q3.2. No. This option was only available to members who entered a Uniformed Service on, or
prior to, December 31, 2017.
Q3.3. What if I have a break in service—can I still opt into the Blended Retirement
System?
A3.3. If you left the military (prior to January 1, 2018) and rejoin after the opt-in decision year
(calendar year 2018), upon re-entry you will have 30 days to decide whether to stay in the
legacy retirement system or elect the new BRS, so long as you previously met the criteria of
having had fewer than 12 years of service as of December 31, 2017, or, for reservists or
National Guard, had fewer than 4,320 retirement points as of December 31, 2017. However, if
you re-enter military service in 2018, you will have the remaining time in calendar year 2018 or
30 days, whichever is longer, to make a decision to opt into BRS.
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Q3.4. I just joined the service, am I automatically enrolled, or do I need to take specific
action?
A3.4. All new Service members joining on or after January 1, 2018, will be automatically
enrolled in BRS – this is the only option available. You will contribute 3 percent of your basic
pay (or Inactive Duty Pay, sometimes referred to as Drill Pay in the National Guard and
Reserve) to your TSP account starting with the pay period that begins on or after your 60th day
of service. The government’s automatic 1 percent of basic pay will also begin with the pay
period that begins on or after your 60th day of service, as measured from Pay Entry Base Date.
Any member subject to this automatic enrollment may decline to be enrolled, or may choose to
begin contributing to TSP sooner than 60 days by completing the TSP-U1 form. The
government will also match service member contributions up to an additional 4 percent after two
years of service. The maximum government contribution is 5 percent if you are contributing 5
percent of your basic pay. Both the DoD automatic 1 percent and the matching contributions
continue through the end of the pay period during which you attain 26 years of service.
Q3.5. So, TSP is part of BRS, what is it, exactly, and how does it work?
A3.5. The TSP is a defined contribution retirement savings and investment plan that offers the
same types of savings and tax benefits many private corporations offer their employees under
401(k) or similar plans. Please see the following section for more information.
Q3.6. I was in the Delayed Entry Program (DEP), am I automatically covered by BRS?
A3.6. Not necessarily, if you signed a contract to serve and entered the Delayed Entry Program
in 2017, but did not actually report for duty until 2018, you are still grandfathered under the
legacy retirement plan. While you default to the legacy High-3 retirement plan, you will be BRS
opt-in eligible and will have the remainder of calendar year 2018 to choose to opt into BRS (or, if
not placed in paid status until December 2018, you will have at least 30 days from your Pay
Entry Base Date). The date you signed a contract to enter the DEP is your Date of Initial Entry
into Military Service (DIEMS). DIEMS is the date that determines if you are BRS opt-in eligible
or automatically enrolled in BRS. If your DIEMS is on or before December 31, 2017, you are
opt-in eligible (assuming you also have fewer than 12 years of total service or fewer than 4,320
retirement points for members of the National Guard and Reserves). If you entered the DEP on
or after January 1, 2018, you are automatically enrolled in the BRS once you start receiving
basic pay or inactive duty pay.
Q.3.7. What is the difference between DIEMS and PEBD?
A.3.7. DIEMS is the Date of Initial Entry into Military Service while PEBD is the Pay Entry Base
Date. DIEMS marks the day a member first enters military service by signing a contract or
agreement to serve, even if on that day he or she is in an inactive status such as in the Delayed
Entry Program (DEP), or as a student in one of the Service Academies or ROTC. PEBD is the
day a member first begins earning Basic Pay or Inactive Duty Pay (drill pay). For many Service
members, these days are essentially the same, while for many others DIEMS is earlier than
PEBD. Determining whether a member is grandfathered under legacy High-3 or automatically
enrolled in BRS is based on DIEMS. If DIEMS is on or before December 31, 2017, he or she is
grandfathered. If DIEMS is on or after January 1, 2018, he or she is automatically enrolled in
BRS. Of those who are grandfathered, determining eligibility to opt into BRS is based on PEBD
(as is eligibility for Continuation Pay). Fewer than 12 years of service since PEBD makes an
otherwise grandfathered Active Component member eligible to opt into BRS.
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4. Thrift Savings Plan (TSP)
Q4.1. What is the Thrift Savings Plan (TSP), and what is the Federal Retirement Thrift
Investment Board (FRTIB)?
A4.1. The TSP is a defined contribution retirement savings and investment plan that offers the
same types of savings and tax benefits many private corporations offer their employees under
401(k) or similar plans. The FRTIB is an independent government agency required by law to
manage the TSP. They do so solely in the interest of the participants and their beneficiaries,
which includes federal employees and members of the Uniformed Services.
Q4.2. How does the TSP figure into the BRS?
A4.2. The BRS includes a defined contribution component through TSP. Uniformed Service
members who are covered by the BRS are eligible to receive government automatic and
matching contributions to their TSP accounts. These government contributions to TSP are
portable retirement savings that begin early in a member’s career.
Q4.3. I opted into BRS. When will I be enrolled in TSP?
A4.3. Currently serving members who opt-in will see the government’s automatic 1 percent and
matching contributions up to an additional 4 percent beginning with the first pay period that
starts on or after the day the member opts in—there is no waiting period even for those
members with less than two years of service.
Q4.4. I just joined the service, when will I be enrolled in TSP?
A4.4. All service members joining on or after January 1, 2018, will be automatically enrolled in
TSP to contribute 3 percent of their basic pay (or Inactive Duty Pay, sometimes referred to as
Drill Pay in the National Guard and Reserve) starting with the pay period that begins on or after
the member’s 60th day of service. The government’s automatic 1 percent of basic pay will also
begin with the pay period that begins on or after the member’s 60th day of service, as measured
from Pay Entry Base Date (PEBD). Any member subject to this automatic enrollment may
decline to be enrolled, or may choose to begin contributing to TSP sooner than 60 days by
completing the TSP-U1 form. The government will also match service member contributions up
to an additional 4 percent after two years of service. The maximum government contribution is
5 percent if the service member is contributing 5 percent of their basic pay (see Chart 4-1).
Both the DoD automatic 1 percent and the matching contributions continue through the end of
the pay period during which the service member attains 26 years of service.
Q4.5. Does the money in the TSP belong to the service member?
A4.5. Members who were serving as of December 31, 2017, and who opt into BRS are
immediately vested in (entitled to) their own contributions and any government matching
contributions, plus the earnings on those contributions. However, Service members must have
at least two years of service in order to be vested in the government’s automatic 1 percent
contributions and associated earnings. This does not mean two years from the date they optedin or started with TSP, but refers to total time in service as measured from their Pay Entry Base
Date (PEBD). Those service members who are automatically enrolled in BRS are immediately
vested in (entitled to) their own contributions and earnings. They will begin to receive the
government automatic 1 percent of their basic pay with the pay period that starts on or after they
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have served for 60 days. They must have two years of service in order to be vested in the
government’s automatic 1 percent contributions and associated earnings. After completion of
two years of service, they can begin receiving matching contributions up to an additional 4
percent of their basic pay. Service members are immediately vested in (entitled to) any
government matching contributions and earnings at this point. All DoD automatic and matching
contributions are governed by the existing Federal Retirement Thrift Investment Board
regulations as it pertains to vesting.
Q4.6. How much will the DoD contribute to my TSP?
A4.6.The following chart (Chart 4-1) identifies the TSP matching component of the Blended
Retirement System.
Chart 4-1: Automatic and Matching Contribution
You
DoD Auto
DoD
Total
Contribute Contribution
Matches
0%
1%
0%
1%
1%
1%
1%
3%
2%
1%
2%
5%
3%
1%
3%
7%
4%
1%
3.5%
8.5%
5%
1%
4%
10%
Q4.7. Is there a default TSP fund for opt-in eligible service members and can they change
funds?
A4.7. Uniformed Service members who opt into the Blended Retirement System will retain the
last contribution allocation on file with the TSP. If no contribution allocation is on file, a member
who opts-in to the Blended Retirement System will have their future TSP contributions invested
in an age-appropriate lifecycle fund. Remember, though, a member who opts-in who was not
previously contributing to TSP must also select a percentage of his or her pay to contribute to
TSP through myPay (or their Services automated pay system). There is no default contribution
percentage for members who opt-in. Service members can make adjustments to their TSP fund
allocation at any time online at www.tsp.gov. National Guard/Reserve specific information can
be found in Section 9.
Q4.8. If I am a new accession into one of the Uniformed Services after January 1, 2018,
how and when do I elect my TSP contributions?
A4.8. New accessions on or after January 1, 2018, will automatically be enrolled in the TSP.
Their contributions will default to the TSP Lifecycle Fund appropriate for the individual’s age,
unless the service member designates other investment funds. Service members can adjust
their TSP contribution percentage at myPay (or their Services automated pay system) and their
investment funds (current or future contributions) at www.tsp.gov or by calling the Thriftline (1TSP-YOU-FRST (1-877-968-3778)).
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Q4.9. Can a Service member put their contributions into the Roth TSP?
A4.9. Service members can elect to put their contributions into a traditional account, Roth
account, or both. Service members can contribute in any whole percentage they choose
subject to Internal Revenue Code (IRC) limits. Service members can make adjustments to their
TSP account online at any time. All government automatic and matching contributions are
based on the total percentage (traditional and Roth) that the service member contributes each
pay period. All government contributions are deposited into the service member’s traditional
account.
Q4.10. What is the difference between a Traditional TSP and a Roth TSP?
Q4.10. The decision whether to invest in a traditional TSP or a Roth TSP boils down to whether
you believe you will be in a higher or lower tax bracket when you take your distributions. With
the traditional TSP, contributions are made with pre-tax money (income which has not been
taxed—it comes directly out of your pay check). With the traditional TSP, you defer paying
taxes on your contributions and their earnings until you withdraw them. If you are making
contributions to a traditional TSP while your pay is subject to combat-zone tax exclusion, your
contributions will also be tax-free at withdrawal, but your earnings will be subject to tax. With a
Roth TSP, you pay taxes on your contributions as you make them (unless you are in a combat
zone or designated support area making tax-exempt contributions), and your earnings are taxfree at withdrawal as long as you meet certain IRS requirements. For more information visit
TSP.gov for more information.
Q4.11. Can I contribute other forms of pay to my TSP?
A4.11. You can also contribute from 1 percent to 100 percent of any incentive pay, special pay,
or bonus pay to your TSP — as long as you also elect to contribute from your basic pay – up to
the established Internal Revenue Code (IRC) limits. You can elect to contribute from incentive
pay, special pay, or bonus pay, even if you are not currently receiving them. These
contributions will be deducted when you do receive any of these types of pay. However, only
basic pay will be used in the calculation for DoD automatic and matching contributions. For
more information on other forms of contributions visit TSP.gov.
Q4.12. Is there a limit to how much I can contribute to the TSP?
A4.12. Yes, generally you can contribute up to the annual IRS elective deferral limit. Each year
the IRS sets the limit employees can defer from their paychecks. It applies to traditional and
Roth TSP accounts. This includes your basic pay, special pay and bonuses. To max out your
TSP under the current contribution limit ($18,500 for 2018) you would need to contribute
$1,541.66 per month from your pay checks. That is very aggressive, but it is certainly possible,
depending on your rank, pay grade, and living expenses. It is important to note, employer
contributions are in addition to the annual elective deferral limit. Visit TSP.gov for more
information on contribution limits. National Guard/Reserve specific information can be found in
Section 9.
Q4.13. What are TSP catch up contributions?
A4.13. Catch-up contributions are supplemental contributions that a service member age 50 or
older (or turning age 50 during the calendar year), can make to the TSP beyond the maximum
amount they can contribute through regular contributions. You can choose to make catch-up
contributions on a traditional (pre-tax or non-Roth) basis or a Roth (after-tax) basis. It does not
matter what type of regular contributions you are making. There is a yearly IRS cap on the dollar
amount of catch-up contributions. For 2018, the catch-up contribution limit is $6,000.
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Q4.14. Are there any special provisions on TSP contributions if I am assigned to a
designated combat zone or direct support area?
A4.14. If a service member is assigned to a designated combat zone or direct support area,
contributions to their TSP are tax-exempt; that is, the money the service member contributes to
their TSP goes in tax free. For service members contributing to a Roth TSP in a tax-exempt
zone, their money would go in tax free and all earnings can be withdrawn tax free. Additionally,
if you make tax-exempt contributions to the TSP while deployed in a designated combat zone or
direct support area, the sum of your contributions and the government contributions to your TSP
account cannot exceed the IRS annual addition limit ($55,000 for 2018), which is a much higher
limit than the annual elective deferral limit. Member contributions above the annual elective
deferral limit will be placed in the traditional TSP account.
Q4.15. If an existing service member is eligible to opt into BRS, are they able to buy back
previous years of matching contributions?
A4.15. No, TSP matching is not retroactive and there is no “buy-back” option. If you opt into
BRS, you will receive the automatic 1 percent of your basic pay and up to an additional 4
percent government matching beginning the first pay period that starts after you opt-in. If you
already have a TSP account, these contributions can be added to your current account and they
can continue to grow together in the same account.
Q4.16. How do I make changes to my TSP?
A4.16. To change TSP contribution percentages or to update your address, service members in
the Army, Air Force and Navy can make changes using myPay, the Coast Guard can make
changes using Direct Access and the Marine Corps can make changes using Marine Online.
Additional guidance will be provided separately for the U.S. Public Health Service
Commissioned Corps and the National Oceanic and Atmospheric Administration (NOAA)
Commissioned Officer Corps by their respective service. Additionally, all uniformed services
can log on to TSP.gov to review account performance, print statements, make inter-fund
transfers, and submit a new contribution allocation among other TSP/fund-management
activities.
Q4.17. What if I do not have a myPay account with the Defense Finance and Accounting
Service (DFAS)?
A4.17. If you’ve never opened a myPay account, need help changing your myPay password, or
changing your email address visit myPay (http://mypay.dfas.mil). For additional assistance,
service members should consult their chain-of-command or their personnel pay office.
Q4.18. What is the default contribution percentage?
A4.18. Members who opt into BRS are not automatically enrolled at a certain TSP contribution
percentage – the default 3 percent contribution rule ONLY applies to members who are
automatically enrolled in BRS, not those who choose to opt-in. After opting in, members should
go to the link on myPay that says, “traditional TSP and Roth TSP” to choose a contribution
percentage. Members who are automatically enrolled in BRS, because their Date of Initial Entry
into Military Service (DIEMS) date is on or after January 1, 2018, will be automatically enrolled
in TSP to contribute 3 percent of their basic pay (or Inactive Duty Pay, sometimes referred to as
Drill Pay in the National Guard and Reserve) starting with the pay period that begins on or after
the member’s 60th day of service.
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5. Retirement Annuity
Q5.1. If a service member ops into BRS and retires after 20 years, will they still get an
annuity?
A5.1. Yes, for those service members who retire after at least 20 years of service (20 qualifying
years for the National Guard and Reserve), their retirement remains predominantly a defined
benefit in which the service member will get monthly retired pay. Under BRS, the service
member’s monthly retired pay will be calculated with a 2.0 percent multiplier (in lieu of the 2.5
percent under the legacy High-3 system), times the average of the service member’s highest 36
months of basic pay. Additional National Guard/Reserve specific information can be found in
Section 9.
Q5.2. If I remain in the legacy retirement system, what happens to my retirement plan?
A5.2. If you remain under the legacy retirement system, nothing about your current retirement
plan changes. You will still need to complete 20 years of service (or 20 qualifying years of
service if you are in the National Guard or Reserve) to receive a military retirement pension.
Q5.3. Is the retirement under BRS divisible in a divorce?
A5.3. A member’s pension under the BRS is similarly subject to a divorce decree as it is under
the legacy retirement plan and subject to state court decisions.
Q5.4. When does retired pay begin?
A5.4. BRS does not change any of the existing rules about when the military retired pay defined
benefit (pension) begins. If you served at least 20 years on active duty, retired pay generally
begins the first day of the first month following your retirement. If you served at least 20
qualifying years of service in the National Guard or Reserve, eligibility to receive retired pay
generally begins when you reach age 60. This age of eligibility for retired pay may be reduced
for members of the National Guard and Reserve who have certain qualifying active duty service
performed after 2008.
Q5.5. If I switch to BRS, will I get retired pay if I leave service after 4 years?
A5.5. BRS offers portable, government-provided retirement benefits to nearly all members who
serve at least two years in the form of contributions to TSP, but it does not automatically
guarantee you monthly retired pay through a defined benefit pension. To earn military retired
pay (meaning a monthly pension) you still have to have 20 years of service (or 20 qualifying
years of service if you are in the National Guard or Reserve). There are, of course, exceptions
such as when a member is retired early due to a disability.
6. Lump Sum Payment
Q6.1 What is the lump sum payment option?
A6.1 The lump sum provision of BRS gives service members choices at retirement. A service
member may choose to receive either 25 percent or 50 percent of the discounted present value
of a portion of their future retired pay, in exchange for reduced monthly retired pay. Monthly
retired pay returns to the full amount when the service member reaches full Social Security
retirement age, which for most is age 67. No such lump sum option exists under the legacy,
High-3 military retirement system. National Guard/Reserve specific information can be found in
Section 9.
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Q6.2. Does an active duty service member have to take a lump sum payout at retirement?
A6.2. No, active component service members will have a choice to receive their full monthly
retired pay upon retirement or to elect a lump sum payment and reduced retired pay. The lump
sum payment will be calculated as either 25 percent or 50 percent of their discounted retired
pay from the date of retirement until the date the member would reach full Social Security
retirement age, which for most is 67 years old. At full Social Security retirement age, all service
members will receive their full monthly retired pay, regardless of their lump sum payment
election. National Guard/Reserve specific information can be found in Section 9.
Q6.3. When do members of the active component need to apply/request the lump sum
option?
A6.3. For active component service members, the lump sum election must be made to your
service no less than 90 days before retirement. The election of the lump sum must be made on
the DD Form 2656, “Data for Payment of Retired Personnel.” This form must be signed and
submitted no less than 90 days before retirement (for regular retirement) or the date of eligibility
to begin receiving retired pay (in the case of a National Guard or Reserve member). The
Defense Finance and Accounting Service (DFAS), will process your request for the lump sum,
which will be paid out no later than 60 days after your date of retirement or date of eligibility to
receive retired pay. National Guard/Reserve specific information can be found in Section 9.
Q6.4. If a service member dies before age 67, does the surviving spouse need to repay
the lump sum?
A6.4. Once the lump sum is elected, any portion of that lump sum that has been distributed to
the service member belongs to the individual – it will not be recouped in the event of death.
However, the residual annuity will end. If the Service member is enrolled in the Survivor Benefit
Plan (SBP), the surviving spouse or dependent beneficiary will begin receiving an annuity
through that program. For more information about SBP visit
https://www.dfas.mil/retiredmilitary/provide/sbp.html.
Q6.5. What "discount rate," will DoD use to measure the value in calculating a service
member’s lump sum payout under the BRS?
A6.5. The discount rate will be published each year and is based on a Department of Treasury
published market rate, plus a factor that accounts for the unique aspects of military service. The
formula for calculating the lump sum discount rate is outlined in the BRS implementation
guidance, found in attachment 2 at http://militarypay.defense.gov/BlendedRetirement.
Q6.6. Can a service member roll over their lump sum distribution to the TSP, in part to
minimize the tax implications?
A6.6. Lump sum payments may not be rolled over into another retirement plan. Only an
"eligible rollover distribution" can be moved to another retirement plan. In order for a distribution
to be eligible to rollover, among other things, it must come from a "qualified trust." To keep it
simple, this is basically an employer-sponsored retirement plan that meets certain requirements
of the IRS tax code. The military retirement fund is not a "qualified trust" and therefore money
that comes from it cannot be rolled over to another retirement plan.
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Q6.7 If I don’t serve for 20 years am I still eligible for lump sum?
A6.7. No. Lump sum refers to a portion of the monthly retired pay a service member receives
upfront after serving 20 or more years (or 20 qualifying years in the National Guard and
Reserve) and retiring with a regular or non-regular (reserve) retirement. Therefore, the lump
sum is only available for those that earn a regular or non-regular retirement. Members who
retire with a disability retirement are not eligible to elect a lump sum.
Q6.8. Does the spouse need to concur if the service member elects a lump sum?
A6.8. While service members are encouraged to discuss the decision on whether or not to take
the lump sum with their family, it is not a requirement the service member’s spouse concurs with
selection of the lump sum.
Q6.9. Can a service member take the lump sum payout across several years to minimize
tax liability?
A6.9. The lump sum is considered earned income and is therefore taxable. Service members
may choose to receive their lump sum payments in up to four installments over four years to
reduce their tax burden.
Q6.10. How do I elect a lump sum?
A6.10. A member may elect either a 25 percent or 50 percent lump sum by completing Part II of
DD Form 2656, “Data for Payment of Retired Personnel.” This form must be completed and
signed no later than 90 days prior to the member’s retirement date, or date of eligibility for
retired pay (for National Guard and Reserves). The form should be turned into the member’s
service, which will then process and submit the lump sum election to DFAS not later than 30
days prior to the member’s retirement.
7. Continuation Pay
Q7.1. What is Continuation Pay?
A7.1. BRS includes a Continuation Pay provision as a way to encourage Service members to
continue serving in the Uniformed Services. Continuation Pay is a direct cash payout, like a
bonus. It is payable between the completion of eight years of service, but before completion of
12 years of service, as determined and announced by your Service. Members receive
Continuation Pay in return for additional obligated service. Active component service members
(including Active Guard Reserve (AGR) and Full Time Support (FTS)) enrolled in the BRS will
be eligible for a cash incentive of 2.5 to 13 times their regular monthly basic pay. Reserve
Component members will be eligible for 0.5 to 6 times their monthly basic pay (as if serving on
active duty). Each service will publish guidance related to Continuation Pay rates. The rates for
each calendar year will be determined by the retention needs of the Military Services and
published. National Guard/Reserve specific information can be found in Section 9.
Q7.2. How is the 8 to 12 years of service calculated for continuation pay?
A7.2. Active duty service members and National Guard and Reserve service members in a pay
status are eligible for Continuation Pay when they complete between their 8th to 12th year of
service, which is calculated from that service member’s Pay Entry Base Date (PEBD).
Continuation Pay may be paid at any time during this time period, as determined by the Service.
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Q7.3. What if a service member is eligible to opt into BRS, but hits 12 years of service
during the BRS opt-in window--is he or she still eligible for continuation pay?
A7.3. A service member’s eligibility to opt into the BRS is based on that member’s status as of
December 31, 2017. If they met eligibility criteria on this date, they have all of 2018 to opt into
BRS even if they eventually go over 12 years of service (active component) or exceed 4,320
retirement points (National Guard and Reserve), during calendar year 2018. However, eligibility
for Continuation Pay is based on a member’s years of service on the day they sign the
agreement to continue serving. If a Service member was eligible to opt into the BRS as of
December 31, 2017, but will soon after go over 12 years of service, they must make their opt-in
decision before reaching the completion of 12 years of service if they wish to receive
continuation pay. For example, if a Service member has 11 years and 10 months of service on
or before December 31, 2017, that member would be eligible to opt into BRS anytime during
2018. However, if that same member wanted to receive Continuation Pay, he or she would only
have two months (e.g.: February 2018) to opt into BRS and agree to the additional obligated
service in order to receive Continuation Pay. Otherwise he or she will be ineligible for
Continuation Pay.
Q7.4. How is Continuation Pay determined?
A7.4. Each service will determine when and at what rate service members will receive
Continuation Pay. The Continuation Pay multiplier may be based on factors such as hard-to-fill
positions, retention rates and specialty skill, among others. The services continue to work on
guidance related to this provision. National Guard/Reserve specific information can be found in
Section 9.
Q7.5. Will a service member be eligible for other bonuses, such as a reenlistment bonus,
if he/she receives continuation pay?
A7.5. Yes, Continuation Pay can be received in conjunction with other bonus if not otherwise
prohibited by law.
Q7.6. Can you receive Continuation Pay more than once?
A7.6. No, Continuation Pay is a one-time payout to a service member, regardless of whether
they change service, component or career specialty.
Q7.7. Can the service obligation for Continuation Pay and other bonuses, such as a
reenlistment bonus, be served concurrently?
A7.7. Yes, the service obligation, as a result of Continuation Pay, can be served concurrently.
Q7.8. Can you receive Continuation Pay in the active component and then complete your
obligation in another service or component?
A7.8. Continuation Pay is designed to retain you in your current occupation, service and
component. Services will provide guidance related to fulfilling the service obligation incurred by
Continuation Pay. National Guard/Reserve specific information can be found in Section 9.
Q7.9. Is Continuation Pay part of the service member’s retirement package?
A7.9. Continuation Pay is not part of a service member’s retirement benefit, but it is essential to
maintaining DoD’s existing rates of retention of experienced personnel for the All-Volunteer
Force. DoD analysis and experience suggests that the reduction in the defined benefit (monthly
retired pay), may result in fewer members staying for a full career. Providing Continuation Pay
as a retention tool will help encourage these members to stay.
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Q7.10. If a service member agrees to receive Continuation Pay and does not complete the
additional commitment, must the service member repay a pro-rated amount of the
Continuation Pay?
A7.10. While all situations are unique, Continuation Pay may be subject to repayment of a prorated amount. The decision as to whether or not to recoup payment is determined by the
service.
Q7.11. Can Continuation Pay be contributed to the Thrift Savings Plan (TSP)?
A7.11. Yes, bonuses (such as Continuation Pay), as well as incentives and special pay can all
be contributed to your TSP. It is important to note, each year the IRS determines the maximum
amount you can contribute to tax-deferred savings plans like the TSP ($18,500 for calendar
year 2018). You should keep the annual contribution limit in mind when deciding how much you
will contribute to your TSP account from your Continuation Pay. If you reach the annual
maximum too quickly, you could lose some government matching contributions, because you
only receive government matching contributions on the first 5% of your basic pay that you
contribute each pay period. If you reach the annual limit before the end of the year, your
contributions (and consequently your government matching contributions) will stop. If you
contribute some or all of your continuation pay to your TSP and go over the IRS limit, be aware
it could result in you meeting the IRS limit earlier in the year, causing you to lose out on
additional government matching contributions.
8. Training & Education
Q8.1. What is DoD doing to educate service members who are eligible to opt-in?
A8.1. The character and substance of the changes to the military retirement benefit requires a
focus on the education of service members to ensure informed decision making about benefit
options. The education courses for leaders, financial and retirement counselors, and service
members who are eligible to opt-in are available online through Joint Knowledge Online (JKO),
Service learning management systems, and Military OneSource.
The BRS Opt-In Course (Course Code J3OP-US1332) is mandatory for all eligible service
members. The course is officially hosted on JKO at http://jko.jten.mil.
In addition to the web based courses, webinars, social media discussions, financial roundtables
and other communication tools are being utilized to educate the total force and external
stakeholders. National Guard/Reserve specific information can be found in Section 9.
Q8.2. Can service members take any of the BRS training courses?
A8.2. All BRS training courses are available to all service members on JKO, the BRS Resource
website or www.MilitaryOneSource.mil. Anyone who is looking for additional information is
encouraged to take any of the BRS course of interest to them.
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Q8.3. How can Service members complete training?
A8.3. The preferred method of completing training is through Joint Knowledge Online (JKO),
which is accessible to all members of the military, with the exception of the . In some cases, the
same training is available on individual service’s learning management system. Additionally the
BRS Leaders Course, BRS Financial Educators Course, and BRS Opt-In Course are publically
available on MilitaryOneSource.mil for access by military families and community entities,
including Veteran and military service organizations. Remote, deployed and afloat commands
can order courses as DVDs from DIMOC for delivering training. To order, visit
www.dimoc.mil/customer/contact.html and complete the form, including the name and number
of the requested course.
Q8.4. How do service members take the BRS Opt-In Course?
A8.4. The BRS Opt-In Course (Course Code J3OP-US1332) is mandatory for all eligible service
members. The course is officially hosted on JKO at http://jko.jten.mil. The course may also be
taken on Military OneSource. In some cases, the opt-in course has been loaded onto individual
service’s learning management system (e.g.: Marine Net). The BRS Opt-In course may also be
delivered in group settings utilizing the BRS Opt-In Course facilitator guide and presentation. It
is important to note, if you take the course outside of JKO or your service’s learning
management system that the course completion certificate be presented to your training
manager or commander to be properly recorded in your training file. For more information on
completing the BRS Opt-In Course, contact your unit training manager.
Q8.5. What training is available for members automatically covered by BRS?
A8.5. The BRS New Accession Course, the fourth course in the series of BRS training, will be
given to all new members who join the service for the first time on or after January 1, 2018. It is
required within a member’s first 365 days of service, and will normally be presented during
accession training. The course will be conducted by a facilitator in a classroom setting. The
focus of this course is to ensure our newest service members have a comprehensive
understanding of their retirement benefits, with an emphasis on investing through TSP. This
course is not available on JKO, but the files to be used by the facilitator may be downloaded on
the BRS Resource website.
Q8.6. What is the Blended Retirement System education strategy?
A8.6. DoD started training military leaders in June 2016. After training leaders, the DoD’s
education efforts, in October 2016, turned to training those experts who provide personal
financial counseling to commanders, service members and their families. In 2017, the primary
effort was to train and educate the opt-in population who will be making a decision regarding
their retirement system in 2018. The mandatory BRS Opt-in Course provides eligible activeduty, National Guard and Reserve service members an understanding of financial concepts and
an in-depth look at both the legacy retirement system and the new Blended Retirement System.
In addition to the online training, the BRS Comparison Calculator and eTutorial are available.
Q8.7. How long will the BRS courses be made available?
A8.7. Training courses will continue to be modified and updated through the feedback received
from the Joint Knowledge Online (JKO) platform. The BRS Leader Course and BRS Financial
Educators Course will be available throughout the opt-in window. The BRS Opt-in Course will
remain available on JKO for the foreseeable future.
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Q8.8. The BRS Opt-In Course is mandatory for all eligible service members, why isn’t it
also required that service members meet with their installation Professional Financial
Manager/Counselor?
A8.8. The DoD has been positioning military Personal Financial Managers/counselors at local
installations as an important resource in the decision making process. However, we want to
ensure our service members feel comfortable with the individual they are receiving counsel from
and therefore are able to go to any trusted agent, including a PFM/C, parent, spiritual leader,
Military Service Organization or other trusted agent.
Q8.9. What does the DoD BRS Comparison Calculator provide service members?
A8.9. The BRS Comparison Calculator allows service members to compare estimated benefits
under both retirement plans prior to making a decision. The comparison calculator walks
service members through key information needed to make an effective comparison. Users can
adjust 12 data fields to see how changes to their career and savings over time will impact
retirement benefits. The BRS Comparison Calculator is available at
http://militarypay.defense.gov/calculator/brs.
National Guard/Reserve specific information can be found in Section 9.
Q8.10. There appear to be numerous calculators for comparing the two retirement
systems—which calculator does DoD recommend I use?
A8.10. The official DoD BRS Comparison Calculator is the only calculator endorsed by the DoD
for supporting a service member’s Blended Retirement System opt-in decision. However,
service members can use any calculator they feel aids them in the decision making process. It
is important to note, while other organizations have developed and fielded similar calculators,
only the DoD BRS Comparison Calculator has been validated by each of the services, the
Defense Finance and Accounting Service (DFAS) and the Department of Defense’s Military
Compensation Policy Directorate.
9. National Guard/Reserve Specific
Q9.1. How is the retirement system changing for the National Guard and Reserve?
A9.1. The new military retirement system blends elements of the legacy retirement system with
government automatic and matching contributions to a member’s Thrift Savings Plan (TSP)--a
more modern, 401(k)-style portable defined contribution plan that many civilian government
employees enjoy today. Many of the elements of the legacy retirement system remain and both
National Guard and Reserve service members should have a familiarity with how it works. The
Blended Retirement System does not change when a National Guard or Reserve member is
eligible to retire and National Guard and Reserve service members covered by the Blended
Retirement System are still eligible for reduced age retirement if they perform qualifying active
service.
Q9.2. How is eligibility for BRS different for members of the National Guard and Reserve?
A9.2. Eligibility to opt-in is much broader for the National Guard and Reserve than the active
component. Eligibility to opt into BRS is based on retirement points. National Guard and
Reserve members who had fewer than 4,320 retirement points as of December 31, 2017, and
who are in a pay status, will be eligible to opt into BRS, regardless of how many service or
qualifying years they have accumulated.
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Q9.3. Why is DoD using retirement points for the Reserve Component calculation?
A9.3. The different eligibility criteria for National Guard and Reserve members is based on
language in the National Defense Authorization Act of 2016 that mandated use of 10 U.S.C.
§12733 to compute eligibility for Reserve component members; 10 U.S.C. §12733 governs how
years of service is calculated for a non-regular retirement.
Q9.4. What’s the significance of 4,320 retirement points?
A9.4. For retirement, National Guard and Reserve service is converted to equivalent active
service by dividing accumulated retirement points by 360. Remember, the military considers a
month as 30 days for pay purposes, so each day is worth 1/30th of a month; 12 months would
then equal 360 days. Thus, a National Guardsman or Reservist with 4,320 retirement points
would have 12 equivalent years of active service.
Q9.5. Does the new BRS change how National Guard and Reserve members acquire
retirement points?
A9.5. No. The Blended Retirement System does not change how retirement points are
calculated for members of the National Guard and Reserve. Points are still earned by
participating in drill, attending annual training and completing active duty, among other eligible
categories. BRS does not affect when a member of the National Guard or Reserve is eligible to
retire. Retirement eligibility and timing remains the same as it is under the legacy retirement
system. National Guard or Reserve members with 20 or more qualifying years are eligible to
receive their monthly retired pay starting at age 60 or earlier based on qualifying active service.
Q9.6. Are members of the Individual Ready Reserve (IRR) or Standby Reserve eligible to
participate in the BRS?
A9.6. Members of the IRR and Standby Reserve are eligible to participate in the BRS.
However, they must be receiving pay to enroll in BRS. Therefore, members of the IRR and
Standby Reserve who are eligible to enroll in the new system (because they were in the IRR or
Standby Reserve as of December 31, 2017), but who do not drill in a paid status or are not on
orders during calendar year 2018, will be allowed a one-time extension of the enrollment
window beyond 2018 if and when they enter a paid status.
Q9.7. How long does a member of the IRR or Standby Reserve have to opt-in once in pay
status?
A9.7. If a member of the IRR and Standby Reserve returns to a pay status in 2018, they will
have the remainder of 2018 to make an opt-in decision. After 2018, all BRS-eligible members of
the IRR and Standby Reserve will have 30 days to opt into the Blended Retirement System
upon the first time he or she returns to a pay status.
Q9.8. How will it work when a National Guard or Reserve service member retires under
the Blended Retirement System?
A9.8. The Blended Retirement System does not affect when a member (either active duty,
National Guard or Reserve) is eligible to retire. It still remains the same; qualified National
Guard and Reserve service members are eligible to receive their retirement pay starting at age
60 or earlier based on qualifying active service.
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Q9.9. I have a civilian 401(k) (or civil service TSP) and a military TSP account. Can I
contribute to both?
A9.9. Yes, however the TSP and similar civilian retirement plans (e.g., 401(k)), share the same
annual contribution limit ($18,500 for 2018) under IRS regulations. This means you cannot
contribute more than the IRS elective deferral limit across both accounts in any given calendar
year. Generally, this will not impact active component service members. However, many
members of the National Guard and Reserve are either military technicians and have access to
both a military TSP and a civil service TSP account, or are traditional members of the National
Guard and Reserve who have another retirement plan through their civilian employment. As
such, service members can make contributions to their TSP accounts and/or a 401(k) or similar
retirement account in the same tax year, but are subject to a single IRS elective deferral limit.
Service members should be careful not to exceed their annual contribution limit across their
retirement accounts. If a service member’s contributions reach the IRS elective deferral limit
before the last pay date of the year, they will not receive all of the matching contributions to
which they would otherwise be entitled. The only time a service member can exceed the IRS
elective deferral limit is when they are deployed to a combat zone or direct support area or
contributing catch-up contributions. It is important to note, this annual additional limit includes
automatic and matching contributions to the service member’s retirement accounts from all
sources. Visit TSP.gov for more on contribution limits.
Q9.10. Does a National Guard or Reserve service member’s Thrift Savings Plan (TSP)
election percentage carry-over when activating or deactivating?
A9.10. National Guard and Reserve service members will not have to re-elect TSP percentages
every time their pay status changes (activating and deactivating) – TSP elections carry-over.
Q9.11. How does the lump sum payment work for the National Guard and Reserve?
A9.11. Like their active duty counterparts, eligible National Guard and Reserve members have
the option of electing a lump sum payment upon becoming eligible to begin receiving retired pay
at age 60, or earlier with creditable active service, in exchange for a reduced level of monthly
retired pay until reaching full Social Security retirement age, which is age 67 for most people.
Upon reaching full Social Security retirement age, the service member reverts to receiving full
(not reduced) retired pay.
Q9.12. When do members of the National Guard and Reserve need to apply/request the
lump sum option?
A9.12. For National Guard and Reserve members, the lump sum election must be made no less
than 90 days before eligibility for retirement pay begins. This is typically at age 60, or earlier
based on creditable active service. The election of the lump sum may be made on DD Form
2656, “Data for Payment of Retired Personnel.” This form must be signed and submitted no
less than 90 days before the date of eligibility to begin receiving retired pay. The Defense
Finance and Accounting Service (DFAS), will process your request for the lump sum, which will
be paid out no later than 60 days after your date of retirement or date of eligibility to receive
retired pay.
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Q9.13. At what rate will full-time National Guard and Reserve members receive for
Continuation Pay?
A9.13. The National Defense Authorization Act of Fiscal Year 2017 clarifies that Active Guard
Reserve (AGR) and Full Time Support (FTS) service members are eligible for the same rates of
Continuation Pay as their active component counterparts. FTS and AGR will be eligible for a
cash incentive of 2.5 to 13 times their regular monthly basic pay.
Q9.14. For Continuation Pay, must National Guard and Reserve service member’s
obligated service be performed in the Select Reserves (SELRES) if they receive
Continuation Pay, or can they be part of the Individual Ready Reserve (IRR) or Standby
Reserve?
A9.14. National Guard and Reserve service members must be able to serve their Continuation
Pay obligated service in the Selected Reserve if they receive Continuation Pay.
Q9.15. How will the training program be shared with the National Guard and Reserve?
For example, will Unit Training Assemblies/drill time be used for financial readiness
training? Will installation and financial counselors/educators be available to Guardsmen
and Reservists?
A9.15. DoD continues to work closely with National Guard Bureau and Reserve Component
leaders who are focused on leveraging curriculum and materials to educate their force and
family. DoD purposefully designed each BRS online course, so it would be available not only
via Common Access Card (CAC) enabled websites, but also available without a CAC on
www.MilitaryOneSource.mil, for access by members of the National Guard and Reserve when
not attending drill. Additionally, the BRS Opt-in Course is available on DVD and PowerPoint for
use by leaders during commander’s calls and other unit formations or musters. Each of the
components (National Guard and Reserve) are responsible for rolling out their own training and
education plan to reach each of their eligible members. National Guard and Reserve service
members will be provided duty time for completing the mandatory online BRS Opt-in Course
and, if they choose, meeting with the installation/state/unit personal financial manager or
counselor.
Q9.16. Will National Guard and Reserve service members earn retirement points under
the Blended Retirement System as they do under the Legacy Retirement System today?
A9.16. Yes, the Blended Retirement System does not change the manner in which members of
the National Guard or Reserve earn retirement points.
Q9.17. How will those points be calculated?
A9.17. The Blended Retirement System does not change how retirement points are calculated
for members of the National Guard and Reserve. Upon eligibility for retired pay, the member's
retirement points are divided by 360 to arrive at an equivalent years of active service, similarly
as under the legacy retirement system. The Blended Retirement System does not change
when a member is eligible to retire. Furthermore, Reserve component members covered by the
Blended Retirement System are still eligible for reduced age retirement if they perform qualifying
active service.
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Q9.18. What BRS resources are available for National Guard and Reserve members?
A9.18. DoD is committed to providing tools and information geared specifically toward the
National Guard and Reserve. This includes focused training, communication products, and
questions and answers tailored to the National Guard and Reserve. Visit the BRS Resource
Website at http://militarypay.defense.gov/BlendedRetirement for the latest products.
Additionally, the National Guard and Reserve have access to State professional financial
counselors. For those remote Guardsmen and Reservists, www.MilitaryOneSource.mil can
answer financial questions or refer you to a qualified counselor.
10. Other Resources











DoD Blended Retirement System Resource Webpage:
http://militarypay.defense.gov/BlendedRetirement
Blended Retirement System Opt-In Course (CAC required):
https://jkosupport.jten.mil/html/COI.xhtml?course_prefix=J3O&course_number=PUS1332
Blended Retirement System Opt-In Course (non-CAC required):
http://jko.jten.mil/courses/brs/OPT-IN/launch.html
Blended Retirement System Leader Course: (CAC required): https://jkodirect.jten.mil
Blended Retirement System Leader Course: (Non-CAC):
http://jko.jten.mil/courses/brs/leader_training/Launch_Course.html
Military OneSource Website: www.militaryonesource.mil
A myPay account is required to make BRS and TSP elections: https://mypay.dfas.mil
Information on the Thrift Savings Plan (TSP) can be found at www.tsp.gov
Learn more about saving money, reducing debt, and building wealth:
www.militarysaves.org
Social Security Retirement Planner:
https://www.ssa.gov/planners/retire/agereduction.html

11. Index of Questions
1. Blended Retirement System (General)
 Q1.1. How has the military retirement system changed?
 Q1.2. Why was this new blended retirement created?
 Q1.3. When does the BRS take effect? Who is affected?
 Q1.4. If I remain in the legacy retirement “high-3” system, how does my retirement
change?
 Q1.5. I am a member of the United States Public Health Service Commissioned
Corps (USPHS) or the National Oceanic and Atmospheric Administration
Commissioned (NOAA) Officer Corps, does the Blended Retirement System pertain
to me?
 Q1.6. Is the BRS right for me?
 Q1.7. Do you think that DoD will see a large number of service members leave
because of the new Blended Retirement System?
 Q1.8. Which plan does DoD believe is the best for current service members?
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Q1.9. If I opt into BRS will my previous military service be calculated under the
legacy system multiplier of 2.5 percent?
Q1.10. What financial resources will be available to service members at their
installations?
Q1.11. Does BRS affect my ability to participate in the Survivor Benefit Plan?.
Q1.12. Does BRS affect Veterans Affairs (VA) disability compensation?
Q1.13. Will CSB/REDUX still be available to service members when BRS is
implemented?

2. How to Opt-In
 Q2.1. How will service members be notified if they are eligible for opting in to the
blended retirement system?
 Q2.2. When do service members need to make a choice about BRS?
 Q2.3. How do I opt into BRS?
 Q2.4. Does it make a difference if I opt into the new system at the beginning of 2018
or at the end of 2018?
 Q2.5. If a service member is eligible for BRS do they need to do anything?
 Q2.6. What should service members be most aware of when deciding whether to opt
into BRS?
 Q2.7. If I elect to opt into the new Blended Retirement System can I change my mind
later?
 Q2.8. I mistakenly opted into the Blended Retirement System and want to change
my election, can I get a waiver of the policy?
 Q2.9. Does the service member’s spouse need to concur with the member’s decision
to opt into BRS?
 Q2.10. Will cadets and midshipmen at the service academies or in the Reserve
Officer Training Program (ROTC) be given a choice between the BRS and legacy
retirement system?
 Q2.12. I just opted in to BRS… Now what do I do?
3. Auto Enrollment
 Q3.1 If I entered the military after 1 January 2018, what do I need to know about the
 Q3.2. If I want to enter the legacy (High-3) system, can I get a waiver?
 Q3.3. What if I have a break in service—can I still opt into the Blended Retirement
System?
 Q3.4. I just joined the service, am I automatically enrolled, or do I need to take
specific action?
 Q3.5. So, TSP is part of BRS, what is it, exactly, and how does it work?
 Q3.6. I was in the Delayed Entry Program (DEP), am I automatically covered by
BRS?
 Q3.7. What is the difference between DIEMS and PEBD?
4. Thrift Savings Plan (TSP)
 Q4.1. What is the Thrift Savings Plan (TSP) and what is the Federal Retirement
Thrift Investment Board (FRTIB)?
 Q4.2. How does the TSP figure into the BRS?
 Q4.3. I opted into BRS, when will I be enrolled in TSP?
 Q4.4. I just joined the service, when will I be enrolled in TSP?
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Q4.5. Does the money in the TSP belong to the service member?
Q4.6. How much will the DoD contribute to my TSP?
Q4.7. Is there a default TSP fund for opt-in eligible service members and can they
change funds?
Q4.8. If I am a new accession into one of the Uniformed Services after January 1,
2018, how and when do I elect my TSP contributions?
Q4.9. Can a service member put their contributions into the Roth TSP?
Q4.10. What is the difference between a Traditional TSP and a Roth TSP?
Q4.11. Can I contribute other forms of pay to my TSP?
Q4.12. Is there a limit to how much I can contribute to the TSP?
Q4.13. What are TSP catch up contributions?
Q4.14. Are there any special provisions on TSP contributions if I am assigned to a
designated combat zone or direct support area?
Q4.15. If an existing service member is eligible to opt into BRS, are they able to buy
back previous years of matching contributions?
Q4.16. How do I make changes to my TSP?
Q4.17. What if I do not have a myPay account with the Defense Finance and
Accounting Service (DFAS)?
Q4.18. What is the default contribution percentage?

5. Retirement Annuity
 Q5.1. If a service member ops into BRS and retires after 20 years, will they still get
an annuity?
 Q5.2. If I remain in the legacy retirement system, what happens to my retirement
plan?
 Q5.3. Is the retirement under BRS divisible in a divorce?
 Q5.4. When does retirement begin?
 Q5.5. Will I get retirement pay if I leave service after 4 years?
6.

Lump Sum Payment
 Q6.1 What is the lump sum payment option?
 Q6.2. Does an active duty service member have to take a lump sum payout at
retirement?
 Q6.3. When do members of the active component need to apply/request the lump
sum option?
 Q6.4. If a service member dies before age 67, does the surviving spouse need to
repay the lump sum?
 Q6.5. What "discount rate," will DoD use to measure the value in calculating a
service member’s lump sum payout under the BRS?
 Q6.6. Can a service member roll over their lump sum distribution to the TSP, in part
to minimize the tax implications?
 Q6.7 If I don’t serve for 20 years am I still eligible for lump sum?
 Q6.8. Does the spouse need to concur if the service member elects a lump sum?
 Q6.9. Can a service member take the lump sum payout across several years to
minimize tax liability?
 Q6.10. How do I elect a lump sum?
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7. Continuation Pay
 Q7.1. What is Continuation Pay?
 Q7.2. How is the 8 to 12 years of service calculated for Continuation Pay?
 Q7.3. What if a service member is eligible to opt into BRS, but hits 12 years of
service during the BRS opt-in window--is he or she still eligible for Continuation Pay?
 Q7.4. How is Continuation Pay determined?
 Q7.5 Will a service member be eligible for other bonuses, such as a reenlistment
bonus, if he/she receives Continuation Pay?
 Q7.6. Can you receive Continuation Pay more than once?
 Q7.7. Can the service obligation for Continuation Pay and other bonuses, such as a
reenlistment bonus, be served concurrently?
 Q7.8. Can you receive Continuation Pay in the active component and then complete
your obligation in another service or component?
 Q7.9. Is Continuation Pay part of the service member’s retirement package?
 Q7.10. If a service member agrees to receive Continuation Pay in exchange for a
minimum of at least three more years of service and does not complete the
additional commitment, must the service member repay a pro-rated amount of the
Continuation Pay?
 Q7.11. Can Continuation Pay be contributed to the Thrift Savings Plan (TSP)?
8. Training & Education
 Q8.1. What is DoD doing to educate service members who are eligible to opt-in?
 Q8.2. Can service members take any of the BRS training courses?
 Q8.3. How can service members complete training?
 Q8.4. How do service members take the BRS Opt-In Course?
 Q8.5. What training is available for members automatically covered by BRS?
 Q8.6. What is the blended retirement system education strategy?
 Q8.7. How long will the BRS courses be made available?
 Q8.8. The BRS Opt-In Course is mandatory for all eligible service members, why
isn’t it also required that service members meet with their installation Professional
Financial Manager/Counselor?
 Q8.9. What does the DoD BRS Comparison Calculator provide service members?
 Q8.10. There appear to be numerous calculators for comparing the two retirement
systems—which calculator does DoD recommend I use?
9. National Guard/Reserve Specific
 Q9.1. How is the retirement system changing for the National Guard and Reserve?
 Q9.2. How is eligibility for BRS different for members of the National Guard and
Reserve?
 Q9.3. Why is DoD using retirement points for the Reserve component calculation?
 Q9.4. What’s the significance of 4,320 retirement points?
 Q9.5. Does the new BRS change how National Guard and Reserve members
acquire retirement points?
 Q9.6. Are members of the Individual Ready Reserve (IRR) or Standby Reserve
eligible to participate in the BRS?
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Q9.7. How long does a member of the IRR or Standby Reserve have to opt-in once
in pay status?
Q9.8. How will it work when a National Guard or Reserve service member retires
under the Blended Retirement System?
Q9.9. I have a civilian 401(k) (or civil service TSP) and a military TSP account. Can I
contribute to both?
Q9.10. Does a National Guard or Reserve service member’s Thrift Savings Plan
(TSP) election percentage carry-over when activating or deactivating?
Q9.11. How does the lump sum payment work for the National Guard and Reserve?
Q9.12. When do members of the National Guard and Reserve need to apply/request
the lump sum option?
Q9.13. At what rate will full-time National Guard and Reserve members receive for
continuation pay?
Q9.14. For continuation pay, must National Guard and Reserve service member’s
obligated service be performed in the Select Reserves (SELRES) if they receive
continuation pay or can they be part of the Individual Ready Reserve (IRR) or
Standby Reserve?
Q9.15. How will the training program be shared with the National Guard and
Reserve? For example, will Unit Training Assemblies/drill time be used for financial
readiness training? Will installation and financial counselors/educators be available
to Guardsmen and Reservists?
Q9.16. Will National Guard and Reserve service members earn retirement points
under the Blended Retirement System as they do under the Legacy Retirement
System today?
Q9.17. How will those points be calculated (today's dollars/future dollars at discount
rate)?
Q9.18. What BRS resources are available for National Guard and Reserve
members?

DISCLAIMER: Each question and answer is NOT intended to provide advice or guidance to
uniquely specific issues or circumstances. The questions and answers in each section are
provided for general information purposes only and may not cover every circumstance or
individual case. Always check with your Uniformed Service’s Human Resource/Workforce
Management/Personnel servicing office for the latest information before making any financial
decision related to the Blended Retirement System.
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Term Expires

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2021

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2021

Jennifer Campbell Mock

Member

2020

Brian DeVoe Rogers

Member

2019

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Dean Daisy Hurst Floyd

Mercer University

2019

Cassady Vaughn Brewer

Georgia State University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. Harold David Melton

Liaison

2019

Jeﬀrey Reese Davis

Staff Liaison

2019

Tangela Sarita King

Staff Liaison

2019
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

