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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE





Presiding:
LeAnne M. Gilbert, Gaslowitz Frankel LLC, Atlanta, GA

FRIDAY, OCTOBER 25, 2019

 7:15  REGISTRATION AND CONTINENTAL BREAKFAST

 8:00  WELCOME
  LeAnne M. Gilbert, Gaslowitz Frankel LLC, Atlanta, GA

 8:10  DRAFTING A WILL
  Katrenia R. Collins, Katrenia R Collins LLC, Atlanta, GA

 9:15  ESTATE PLANNING FOR BLENDED FAMILIES
  Amy M. Fletcher, Martin Snow LLP, Macon, GA

 10:15  BREAK

 10:25  SPOTTING SPECIAL NEEDS TRUST ISSUES
  Laura A. Akins, Nadler Biernath LLC, Atlanta, GA

 11:25  RETIREMENT PLAN BASICS FOR ESTATE PLANNERS
  Teri F. King, Smith Gambrell & Russell LLP, Atlanta, GA

 12:25  LUNCH (Included in registration fee.)
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  Mark D. Brandenburg, The Brandenburg Estate Planning Law Firm, Atlanta, GA
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  Ophelia W.Y. Chan, Chan Law Firm LLC, Marietta, GA
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Drafting A Will
Presented By:

Katrenia R. Collins
Katrenia R Collins LLC
Atlanta, GA

MACON SERIES



Basic Will Format

KATRENIA R. COLLINS, ESQ.
KATRENIA R. COLLINS, L.L.C.
1031 JUNIPER STREET, N.E.

ATLANTA, GA 30309
www.krclawoffice.com
krc@krclawoffice.com

(404) 815‐8112 (OFFICE)

BASIC WILL FORMAT 
PRE‐DRAFTING

• ESTABLISH CLIENT’S CAPACITY (STATUTE)
• CLIENT MUST BE 14 YEARS OF AGE OR OLDER (O.C.G.A. §53‐4‐10(a))

• CLIENT MUST BE CABLE OF “FRAMING A DECIDED AND RATIONAL DESIRE AS TO THE 
DISPOSITION OF HIS OR HER PROPERTY.”  (O.C.G.A §53‐4‐11(a))

• “DECIDED” 
• THE ABILITY TO FRAME A DESIRE THAT IS CERTAIN OR HAS DISTINCT LIMITS (REDFEARN WILLS AND 

ADMINISTRATION IN GEORGIA, §4:2, 2018‐2019 EDITION).

• “RATIONAL”
• CONSITENT WITH REASON (REDFEARN WILLS AND ADMINISTRATION IN GEORGIA, §4:2, 2018‐2019 

EDITION).

• CLIENT MUST ACT FREELY (O.C.G.A §53‐4‐12)
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BASIC WILL FORMAT 
PRE‐DRAFTING

• ESTABLISH CLIENT’S CAPACITY (COMMON LAW)

• CLIENT MUST KNOW WHAT HE/SHE IS DOING
• MUST UNDERSTAND THE NATURE OF THE ACT

• CLIENT MUST KNOW WHAT ASSETS HE/SHE HAS
• UNDERSTAND THE NATURE OF THE PROPERTY

• CLIENT MUST KNOW FAMILY 
• MUST BE CABLE OF REMEMBERING GENERALLY THOSE INDIVIDUALS WHO, BY BLOOD OR AFFECTION, WOULD 

BE THE NATURAL OBJECTS OF HIS/HER BOUNTY

• CLIENT MUST BE ABLE TO CONCEIVE AND EXPRESS ANY INTELLIGIBLE DISTIRBTUION SCHEME

SOURCE: REDFEARN WILLS AND ADMINISTRATION IN GEORGIA, §4:2, PAGE 171, 2018‐2019 EDITION; WEBB V. REEVES, 
299 GA. 760, 791 S.E. 2d 35(2016).

BASIC WILL FORMAT 
PRE‐DRAFTING

• OBTAIN ENGAGEMENT LETTER

• CLEARLY DEFINE SCOPE OF REPRESENTATION

• MIGHT WANT TO STATE WHAT LEGAL SERVICES ARE NOT INCLUDED
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BASIC WILL FORMAT 
PRE‐DRAFTING

• OBTAIN AND REVIEW CLIENT INFORMATION 
• IDENTIFY CLIENT’S/BENEFICIARY’S CITIZENSHIP

• U. S. CITIZEN

• NON‐U.S. CITIZEN (ENGAGE INTERNATIONAL ESTATE PLANNING ATTORNEY)

• IDENTIFY PROBATE VS NON‐PROBATE ASSETS
• PROBATE ASSETS

• GOVERNED BY WILL (O.C.G.A §53‐4‐12)

• NON‐PROBATE ASSETS
• NOT GOVERNED BY WILL

• EXAMPLES
• LIFE INSURANCE
• PAYABLE ON DEATH 
• RETIRMENT ACCOUNTS
• JOINT TENANTS WITH RIGHTS OF SURVIVORSHIP

• CONFIRM HOW ASSETS TITLED AND WHERE LOCATED (IN OR OUT OF STATE)

BASIC WILL FORMAT 
DRAFTING

• DETERMINE WHICH WILL FORM TO USE 

• START WITH WILL FORM THAT ALIGN MOST WITH CLIENT’S DESI

• EDIT FORM – THERE’S NO ONE‐SIZE FIT ALL

• BE CAREFUL WITH EDITING FORM
• MAKE SURE ALL PROVISIONS IN AGREEMENT

Chapter 1 
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BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION ‐ IDENTIFY TESTATOR 
• IDENTIFY TESTATOR

• INDENTIFY STATE & COUNTY OF DOMICILE

• REVOCATE PRIOR WILLS & CODICILS

• WILL PROVISION ‐ IDENTIFY FAMILY & BENEFICIARIES 

BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION ‐ SPECIFIC GIFTS
• A specific testamentary gift directs the delivery of property particularly designated. 
O.C.G.A. § 53‐4‐59 

• WILL PROVISION – DEMONSTRATIVE GIFTS
• A demonstrative gift designates the fund or property from which the gift is to be 

satisfied but nevertheless is an unconditional gift of the amount or value specified. 
O.C.G.A. § 53‐4‐59

• WILL PROVISION ‐ GENERAL GIFTS
• A general testamentary gift does not direct the delivery of any particular property. 
O.C.G.A. § 53‐4‐59 

• WILL PROVISION ‐ RESIDUARY GIFTS
• A residuary testamentary gift includes all the property of the estate that is not 

effectively disposed of by other provisions of the will.  O.C.G.A. § 53‐4‐59
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BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION ‐ GIFTS
• ASK IF THE GIFT IS CONDITIONAL OR UNCONDITIONAL

• SPECIFY WHAT HAPPENS IF CONDITION NOT MEET
• REVIEW WITH CLIENT GEORGIA’S ANTI‐LAPSE STATUE WHICH PREVENTS A GIFT FROM LAPSING IF THE NAMED 

BENEFICIARY PASSES BEFORE THE TESTATOR (O.C.G.A §53‐4‐64)

• ASK WHO GETS POST‐DEATH INCOME

• SPECIFY HOW DEBT SECURED BY A GIFT IS TO BE PAID
• BY THE ESTATE

• IS THERE CASH IN THE ESTATE TO PAY THE DEBT?

• BY THE BENEFICIARY
• IF BENEFICIARY, DOES HE/SHE HAVE THE MEANS TO PAY THE DEBT?

• BURDEN ON RESIDUARY BENEFICIARY IS NOT SPECIFIED
• UNLESS OTHERWISE DIRECTED, THE DEBTS OF THE TESTATOR SHALL BE PAID OUT OF THE RESIDUUM. (O.C.G.A §53‐4‐63)

BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION – NOMINATED EXECUTOR
• BEST TO HAVE ONE PERSON IN CHARGE

• EXPLAIN DUTY OF CO‐EXECUTORS TO ACT UNANIMOUSLY (O.C.G.A §53‐7‐5(a)(1))

• EXPLAIN POSSILE JOINT LIABILITY OF CO‐EXECUTORS (O.C.G.A §53‐7‐5(b))
• NOMINATE BACKUP EXECUTORS

• WILL PROVISION ‐ TESTAMENTARY GUARDIAN/CONSERATOR (MINOR)
• MIGHT MINIMIZE FAMILY CONFLICT AND LEGAL EXPENSES 
• COURT GIVES PREFERENCE TO PERSON NOMINATED BY PARENTS (O.C.G.A 
§29‐2‐4(a)‐(b)(1) AND §29‐3‐5(a)‐(b))
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BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION ‐ GENERAL PROVISIONS
• WAIVER OF BOND

• WAIVER OF REPORTING

• GRANT EXECUTOR EXPANDED POWERS

• ANCILARY ADMINISTRATION

• DEBTS & EXPENSES

BASIC WILL FORMAT 
DRAFTING

• WILL PROVISION ‐ GENERAL PROVISIONS (CON’T)
• TAXES (MIGHT WANT TO CONSULT WITH TAX PROFESSIONAL)

• ESTATE TAX ISSUES
• 2019 EXCLUSION IS $11.4 MILLION PER PERSON ($22.8 MARRIED COUPLE)
• WHO PAYS TAX

• RESIDUARY BENEFICIARIES
• APPORTIONMENT – SEEK TAX FROM BENEFICIARY OF THE GIFT

• BENEFICIARY OF PROBATE PROPERTY 
• BENEFICIARY OF NON‐PROBATE PROPERTY

• POSSIBLE INHERITANCE TAX ISSUES (NON‐GEORGIA PROPERTY)
• INCOME TAX ISSUES
• GENERATION SKIPPING TAX ISSUES

• ARE GIFTS IN LIEU OF YEAR’S SUPPORT
• IS WILL MADE IN CONTEMPLATION OF MARRIAGE OR BIRTH/ADOPTION OF CHILD
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BASIC WILL FORMAT 
POST‐DRAFTING

• REVIEW DOCUMENT WITH CLIENT

• EXECUTION
• CLIENT ACKNOWLEDGES DOCUMENT HIS/HER WILL (O.C.G.A § 53‐4‐2)
• SIGN IN PRESENCE OF TWO OR MORE WITNESSES (O.C.G.A § 53‐4‐20(b))
• SELF‐PROVING AFFIDAVIT (O.C.G.A § 53‐4‐24)

QUESTION?

KATRENIA R. COLLINS, ESQ.
KATRENIA R. COLLINS, L.L.C.
1031 JUNIPER STREET, N.E.

ATLANTA, GA 30309
Website:  www.krclawoffice.com

E‐mail:  krc@krclawoffice.com
(404) 815‐8112 (OFFICE)

Chapter 1 
7 of 7





Estate Planning For Blended Families
Presented By:
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Martin Snow LLP
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Spotting Special Needs Trust Issues
Presented By:

Laura A. Akins
Nadler Biernath LLC
Atlanta, GA

MACON SERIES



Special  
Needs  

Planning

R e d  F l a g s  
a n d  a  

R o a d m a p

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

ABOUT NADLER BIERNATH

Ove r  25  yea r s  o f  e xpe r t i s e  i n  s pe c i a l  n eeds  and  
e l de r  l aw
Exc l u s i v e  f o cu s  on  spe c i a l  n eeds  and  e l de r  l aw
F i rm  i s  r e cogn i z ed  na t i ona l l y ,  r eg i ona l l y ,  and  l o ca l l y
Have  he l ped  t housands  o f  f am i l i e s  a c r o s s  Geo rg i a  
w i t h  e l de r  and  spe c i a l  n eeds  l aw
Membe r  o f  E l d e rCounse l and  Wea l t hCounse l ,  L LC
Adm i t t ed  t o  p r a c t i c e  be f o r e  a l l  t r i a l  c ou r t s  i n  
Geo rg i a ,  t he  Geo rg i a  Cou r t  o f  Appea l s ,  t he  Sup reme  
Cou r t  o f  Geo rg i a ,  t he  Fede r a l  D i s t r i c t  Cou r t  o f  
No r t he rn  Geo rg i a
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

WHAT IS SPECIAL NEEDS PLANNING?

Es t a t e  P l ann i ng   f o r  c l i e n t s  who  wan t  t o :

P r ov i de  f o r  i n d i v i dua l s  w i t h  d i s ab i l i t i e s
P r e se r ve  e l i g i b i l i t y  f o r  pub l i c  bene f i t s
C r ea t e  e l i g i b i l i t y  f o r  pub l i c  bene f i t s
P r e se r ve  t he  op t i on  o f  be com ing  e l i g i b l e  f o r  pub l i c  
b ene f i t s  i n  t he  f u t u r e
P r ov i de  qua l i t y  o f  l i f e  money
P ro l ong  t he  u se  o f  ava i l a b l e  f unds

PUBLIC BENEFITS 101

Chapter 3 
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

Definit ion of  “Disabil i ty”

Inab i l i t y  to  engage  in  subs tan t ia l  ga in fu l  
ac t i v i ty  ( “SGA”)

By  reason  o f  any  med i ca l l y  de te rminab le  
phys i ca l  o r  menta l  impa i rment

Wh ich  can  be  expec ted  to  resu l t  i n  dea th  o r  to  
l as t  f o r  a  con t inuous  pe r iod  o f  no t  l ess  than  
12  months

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SUBSTANCIAL GAINFUL ACTIVITY

Based  on  an  ind iv idua l ’s  ab i l i t y  to  earn  
income

Amount  o f  i ncome de te rmined  to  be  SGA 
depends  on  the  na tu re  o f  the  ind iv idua l ’s  
d i sab i l i t y

2019  SGA Amounts :  $2 ,040  fo r  s ta tu to r i l y  
b l i nd  ind iv idua l s ;  $1 ,220  fo r  non-b l i nd  
ind iv idua l s
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

TWO GENRES OF PUBLIC BENEFITS

1.  Insurance  Based  Bene f i t s

2 .  We l fa re  Based  Bene f i t s

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

INSURANCE BASED BENEFITS

E l ig ib i l i t y  i s  based  on  an  ind iv idua l ’s  work  
record

F inanc ia l  s ta tus  i s  no t re levan t  in  mak ing  an  
e l i g ib i l i t y  de te rminat ion

Soc ia l  Secur i ty  D i sab i l i t y  Insu rance  (SSDI)  and  
Med i ca re  a re  insurance  based  bene f i t s

Chapter 3 
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

WELFARE BASED BENEFITS

E l ig ib i l i t y  i s  based  in  par t  upon  an  ind iv idua l ’s  
f i nanc ia l  s ta tus

Both  income and  asse ts  a re  re levant

Supp lementa l  Secur i t y  Income (SSI )  and  
Med i ca id  a re  we l fa re  based  bene f i t s

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SOCIAL SECURITY DISABILITY 
INSURANCE (SSDI)

E l ig ib i l i t y  i s  based  on  an  ind iv idua l ’s  i n su red  
s ta tus  – quar te rs  o f  coverage

The  requ i red  number  o f  quar te rs  o f  coverage  i s  
t i ed  to  the  age  o f  the  worker  a t  the  t ime  the  
d i sab i l i t y  occu rs

Chapter 3 
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SSDI (CONTINUED)

A ch i l d  who  became d i sab led  p r i o r  to  tu rn ing  22  
years  o ld  can  d raw SSDI  on  a  paren t ’s  work  
record  a t  such  t ime  as  the  paren t  d ies ,  re t i r es  
o r  becomes  d i sab led

A f te r  rece iv ing  SSDI  fo r  2  years ,  an  ind iv idua l  
i s  e l i g ib le  f o r  Med i ca re  bene f i t s

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SUPPLEMENTAL SECURITY 
INSURANCE (SSI)

Month ly  income bene f i t  t o  ind iv idua l s  who  a re  
aged  (over  65)  o r  d i sab led  and are  
impover i shed

Prov ides  month ly  i ncome o f  up  to  $771  (2019  
f igu re )
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SSI (CONTINUED)

F I N A N C I A L E L I G I B I L I T Y

Ind iv idua l  rece ives  l ess  than  $771  per  month  in  
countab le  i ncome

Ind iv idua l  has  l ess  than  $2 ,000  in  countab le  
resources

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

MEDICAID

In  Georg ia ,  an  SSI  rec ip ien t  i s  au tomat i ca l l y  
e l i g ib le  to  rece ive  Med i ca id  bene f i t s

Med i ca id  i s  no t  l im i ted  on ly  to  SSI  rec ip ien t s

Georg ia  has  mu l t i p l e  Med i ca id  p rograms,  each  
w i th  d i f f e r ing  e l i g ib i l i t y  requ i rements  and  
vary ing  l eve l s  o f  hea l thcare  coverage

Chapter 3 
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4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

Is my client receiving benefits? 
Which benefits?

Checks/Depos i t s  come f rom “Soc ia l  Secur i ty ”

Ask  fo r  Soc ia l  Secur i t y  s ta tement

 How  much  i s  t h e  che ck?
 How  many  che ck s  do  you  r e ce i ve ?
 Do  you  have  a  Med i c a i d /Med i c a r e  c a rd ?

SPECIAL NEEDS TRUSTS
THE BASICS
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SPECIAL NEEDS TRUSTS

Must  be  fu l l y  d i s c re t i onary

Bene f i c i a ry  i s  D i sab led  per  SSA c r i t e r i a

“Supp lements  bu t  does  no t  supp lan t  pub l i c  
bene f i t s ”

Excep t i on  to  SSI  and  Med i ca id  t rans fe r  ru les

Bo th  d ra f t ing  and admin i s t ra t i on  must  comp ly  
w i th  SSI  and  Med i ca id  requ i rements

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
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FIRST PARTY SPECIAL NEEDS TRUSTS 

d4A – “Se l f -Se t t l ed”  o r  F i r s t  Pa r ty  SNT
 Bene f i c i a ry  <  65  years  o f  age

 “Es tab l i shed”  by  paren t ,  g randparen t ,  cour t  
o r  l ega l  guard ian ,  o r  by  the  bene f i c i a ry  
Funded  w i th  f i r s t  pa r ty  (bene f i c i a ry )  asse t s

 For  the  “ so le  bene f i t ”  o f  the  bene f i c i a ry

 Must  i nc lude  Med i ca id  pay-back  p rov i s i on
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9 of 14



4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

When does a cl ient  need a f irst  party 
(“self  sett led”)  trust?
 Persona l  In ju ry  Se t t l ement
 Funds  have  a l ready  been  g i f t ed  to  the  

ind iv idua l  w i th  a  d i sab i l i t y
 Inher i tance  has  a l ready  been  rece ived
 Ind iv idua l  w i th  asse ts  becomes  d i sab led  l a te r  

in  l i f e   
 Divorce  invo lv ing  a  spouse  o r  ch i l d  w i th  

spec ia l  needs

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
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THIRD PARTY INTER VIVOS SNT

 Crea ted  by  th i rd  pa r ty  ( someone  o ther  than  
bene f i c i a ry )

 Funded  w i th  th i rd  pa r ty  asse t s
 No age  res t r i c t i on  fo r  bene f i c i a ry
 No pay-back  requ i red
 Trus t  can  accep t  g i f t s  &/o r  inher i t ances  f rom 

mu l t ip le  ind iv idua l s
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THIRD PARTY TESTAMENTARY SNT

Es tab l i shed  under  a  w i l l
Funded  when  the  w i l l  i s  p robated ,  w i th  th i rd  
pa r ty  asse ts
No  age  res t r i c t i on  fo r  bene f i c i a ry
No  pay-back  requ i red
Necessary  p lann ing  too l  f o r  pa ren ts  o f  ch i l d ren  
o f  any  age  who  have  d i sab i l i t i e s
Good  op t i on  fo r  p lann ing  fo r  spouse  w i th  
d i sab i l i t y

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
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POOLED SPECIAL NEEDS TRUSTS –
FIRST (d4C) OR THIRD PARTY

 Managed  by  a  non-pro f i t  assoc ia t i on
 Asse ts  a re  poo led  w i th  those  o f  o ther  

ind iv idua l s  w i th  d i sab i l i t i e s  f o r  management  
and  inves tment

F i r s t  Pa r ty  Poo led  Trus t s :
 Sta te  l aw  de te rmines  i f  the re  i s  a  Med i ca id  

t rans fe r  pena l ty  – in  GA,  the re  i s  a  t rans fe r  
pena l ty  i f  65  o r  o lde r

Th i rd  Par ty  Poo led  Trus t s :
 No age  res t r i c t i on
 No pay-back  requ i red

Chapter 3 
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ABLE ACT AND SPECIAL NEEDS 
TRUSTS

Ach iev ing  a  Be t te r  L i f e  Exper ience  ( “ABLE” )

Sav ings  accounts  fo r  i nd iv idua l s  w i th  
d i sab i l i t i e s

Mode led  a f te r  529  co l l ege  sav ings  p lans  (ABLE  
l eg i s l a t i on  i s  529(A)  o f  the  IRC)

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
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IS ABLE THE END OF SNT’s?

ABLE

D i sab l ed  be f o r e  age  26
Has  d i s ab i l i t y  
de t e rm i na t i on
Tax- f r ee  g r ow th  ( i f  s pen t  
p r ope r l y )
Qua l i f i e d  D i s ab i l i t y  
Expense s  
Can  on l y  have  one  
a c coun t

SNTs

No l im i t  on  age  o f  
d i sab i l i t y
Do  no t  need  
de te rmina t ion
Growth  i s  taxed
No l im i ta t i on  on  
expend i tu res
Can  have  mu l t ip le  
SNTs

Chapter 3 
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IS ABLE THE END OF SNT’s? 
(CONTINUED)
ABLE

$100k  max  SSI ;  $235k  
max  a id
Can  on ly  con t r ibu te  

$14k/year
No  reduc t i on  fo r  ISM 

payments
Sub jec t  to  Med ica id  

payback
Payback  on ly  s ince  

account  was  opened

SNTs

No l im i t  as  to  va lue
No  l im i t  as  to  annua l  

con t r i bu t i ons
1/3  reduc t i on  in  SSI  fo r  

ISM
3p  SNT  no t  sub jec t  to  

payback
Payback  fo r  d4A  i s  f o r  

bene f i c i a ry ’s  l i f e t ime

4360 Chamblee Dunwoody Rd., Suite 500 
Atlanta, GA 30341 | Phone: 770-455-0535
© 2018 Nadler Biernath LLC

SPECIAL NEEDS TRUSTS PITFALLS

 Not i f i ca t ion  to  SSA and  Med ica id

 A l l ow fo r  Appropr ia te  D i s t r i bu t i ons

 Choose  the  R igh t  Type  o f  SNT  and  p roper l y  
d ra f t ing  the  Trus t

 Admin i s te r  Trus t  P roper ly

 Obta in  DCH Approva l
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RETIREMENT PLAN BASICS
FOR

ESTATE PLANNERS
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Basic Retirement Plan Categories

TAX QUALIFIED NONQUALIFIED

DC Qualified Defined 
Contribution

Nonqualified Defined 
Contribution

DB Qualified Defined Benefit Nonqualified Defined Benefit
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Defined Contribution vs. Defined 
Benefit Plans

DEFINED CONTRIBUTION PLANS DEFINED BENEFIT PLANS

 Individual account plan 

 Contributions and investment 
returns drive the benefits provided

 Benefits are based on a formula, 
not the amount the employer 
contributes each year or 
investment returns

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  4

Defined Contribution Plan 
Salient Features

♦ Participants generally may direct investment of 
their accounts

♦ Payment may include annuities, but typically 
lump sum is most common, and may allow 
partial withdrawals or installments
 Annuity is a lifetime stream of payments 

♦ In-service distributions and loans are permitted 
in qualified plans

Chapter 4 
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Defined Benefit Plans 
Salient Features

♦ Employer contributions are based on estimated 
future payments to participants – if a qualified 
plan is underfunded, there is a possibility 
benefits will be taken over by the government 
and reduced

♦ Payment options must include annuities, 
including joint and survivor annuities and pre-
retirement survivor annuities

♦ Lump sums may not be available

♦ In-service distributions generally not permitted

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  6

Qualified vs. Nonqualified Plans

QUALIFIED PLANS NONQUALIFIED PLANS

 Broad‐based plans

 Funded by a trust or annuity contract

 Protected from creditors of the 
employee and the company

 Payment timing is flexible, subject to 
the terms of the plan and IRS 
restrictions

 Amounts limited by tax laws

 Limited to key employees

 Benefit is protected from employee’s 
creditors, but not company’s creditors

 Payment timing set in advance and 
changes are very limited

 Amounts generally not limited, except 
for nonprofit 457(b) plans
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Qualified vs. Nonqualified 
Plans Taxation

QUALIFIED PLANS NONQUALIFIED PLANS

 Distributions reported on Form 1099R

 Roth taxation may be available

 Company stock may receive net unrealized 
appreciation taxation 

 Rollover option allows for different tax 
strategies

 If benefits are paid before age 59½, there 
may be a 10% early withdrawal penalty

 Distributions reported as W‐2 wages

 Always ordinary income and taxed when 
paid or made available

 No Roth or other special tax treatment 
available

 No rollovers to defer taxation except for 
certain nonprofit plans (457(b))

 Heavy tax penalties apply to compliance 
failures, but no early withdrawal penalties

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  8

Roth Tax Treatment

♦ Some 401(k) plans have a Roth option
♦ A 401(k) plan may also allow conversion from non-Roth to Roth 

treatment (sometimes referred to as an in-plan Roth rollover)
♦ Roth amounts are taxed when contributed
♦ Rollovers from any qualified retirement plan may be made into a 

Roth IRA to get Roth tax treatment if not available under the plan 
 Not available for annuities, so this may not work for a defined benefit 

plan distribution

♦ Roth investment earnings are completely tax-free if paid:
 After the end of the fourth calendar year after the first year of Roth 

contributions; and
 After age 59½, death or disability

♦ If Roth amounts are rolled over from one 401(k) plan to another, the 
5-year waiting period is measured from the original contribution 
date

Chapter 4 
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Net Unrealized Appreciation

♦ Applies to qualified defined contribution plans that have 
investments in employer stock

♦ Stock shares get special tax treatment if:
 The stock is paid out of the plan “in kind” (actual stock shares issued instead of 

cash), 
 The entire account (and any similar accounts from other qualified retirement 

plans of that same employer) is distributed within a single year, and
 Distribution is made after death, disability, age 59½ or separation from service

♦ When the shares are distributed, the participant pays ordinary 
income tax on the basis of the shares (the amount that was paid for 
the shares when they were purchased in the plan)

♦ When the shares are later sold by the participant, the sale results in 
capital gains treatment for the difference between the sale price 
and the amount that was subject to ordinary income tax

♦ Does not apply if the stock is rolled over

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  10

Pension Source Act

♦ When someone retires, what state income tax applies to the 
benefit?

♦ Pension Source Act applies when a participant worked in a 
different state when retirement benefits were earned, compared 
to where they live when benefits are paid

♦ If benefits are paid in the form of installments for 10 years or 
more, Pension Source Act states that the payments are taxed 
only in the state where the participant lives when benefits are 
paid 

♦ If benefits are paid in a lump sum, partial withdrawal or 
installments less than 10 years, state law applies and the states’ 
rules may be inconsistent or result in double taxation

♦ Applies to nonqualified benefits as well as qualified retirement 
plans         
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Qualified vs. Nonqualified Plans
Disclosures

QUALIFIED PLANS NONQUALIFIED PLANS

 Subject to ERISA disclosures

 Plans file annual Form 5500 available 
on DOL web site

 Participants are entitled to request 
plan documents, summary plan 
descriptions, benefit statements, 
QDRO procedures, IRS form tax notice

 Statutory penalties if the plan does not 
comply

 Not subject to ERISA disclosure 
requirements, but likely subject to 
securities law disclosure requirements

 May have a 10(a) prospectus or try to 
request plan document
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409A and Nonqualified Plans

♦ Punitive law restricting nonqualified plans; penalty 
for violation is full income tax, plus 20% penalty, 
plus an additional interest penalty

♦ Benefits may only be paid upon death, disability, 
a specified date, separation from service, change 
of control or unforeseeable emergency

♦ Changes to payment timing after initial 
establishment are strictly limited

♦ Very technical and complicated – if any issues 
arise, seek expert assistance
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Words that Indicate Qualified Plans

♦ Profit Sharing 

♦ 401(k) 

♦ ESOPs (Employee Stock Ownership Plans)

♦ 403(b) 

♦ Cash Balance 

♦ Pension 

Check DOL web site for a Form 5500: 
https://www.efast.dol.gov/portal/app/disseminate?execution=e1s1

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  14

Payments from Qualified 
Retirement Plans

♦ Plan provisions govern all distributions from a 
qualified retirement plan

♦ Ask for a copy of the plan document
 You will probably get the summary plan 

description in response

 Insist on a copy of the actual plan document

♦ Tax laws have rules about how early and 
how late benefits can be paid

♦ CHECK THE PLAN
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Qualified Plans - Withdrawals During 
Employment

♦ 401(k), Roth and QNEC accounts in 401(k) 
plans may only allow withdrawal for:
 Hardship

 Age 59½ 

 Disability

 Termination of the Plan (subject to conditions)

 Qualified Domestic Relations Orders

 Military Distributions

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  16

Qualified Plans - Withdrawals During 
Employment

♦ Qualified Defined Benefit Plans
 No in-service distributions before age 62

♦ Employer contribution accounts in Defined Contribution 
Plans (match, profit sharing, nonelective, etc.)
 May be available after a certain time period, service requirement 

and/or or age, but that is not very common

♦ Rollover accounts and after-tax accounts in Defined 
Contribution Plans can usually be withdrawn anytime

♦ Taking a withdrawal while employed may impact Roth 
tax treatment and net unrealized appreciation if those 
apply
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Sample Distribution Methods 
(see Plan Terms)

♦ Lump Sum (single payment of entire benefit)
 Often mandatory form of payment if benefit is $5,000 or less

 Not as common in Defined Benefit Plans

 Pretty much always available in Defined Contribution Plans

 Can be rolled over

♦ Partial withdrawals (qualified plans)
 Only for Defined Contribution Plans

 Can be rolled over

 Can impact availability of NUA tax treatment for company stock
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Sample Distribution Methods 
(see Plan Terms)

♦ Installments for a fixed amount or over a fixed time 
period – keep in mind the Pension Source Act
 Often available in Defined Contribution Plans, but almost never 

for Defined Benefit Plans

♦ Single life annuity – pays a monthly benefit for the 
participant’s life, with nothing further paid after death

♦ Joint and survivor annuity – pays a monthly benefit for 
the participant’s life, with a percentage of the monthly 
amount continued after the participant dies to the 
beneficiary for their life

Chapter 4 
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Sample Distribution Methods 
(see Plan Terms)

♦ Joint and survivor annuity with pop-up – pays a monthly 
benefit during the participant’s life and includes a monthly 
survivor benefit if the beneficiary lives longer than the 
participant, but, if the beneficiary dies first, the participant 
receives a higher monthly benefit for the rest of their life

♦ Life annuity with term certain – pays a monthly benefit for the 
participant’s life, but if the participant dies before the term 
certain period ends, the monthly payments continue to the 
beneficiary for the remainder of the term certain

♦ Social Security Leveling – pays a higher monthly benefit until 
Social Security retirement age, then a reduced monthly 
benefit for life after Social Security retirement age 

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  20

Rollovers

♦ Allows deferral of tax on a qualified retirement plan distribution by 
transfer to another qualified retirement plan or an IRA

♦ Applies to payments from a qualified retirement plan that are not in 
the form of annuities or installments for 10 years or more (i.e., lump 
sums, partial withdrawals and short-term installments)

♦ Not allowed for hardship withdrawals or mandatory distributions 
after age 70½

♦ Rollover can be direct (where the money is paid directly by the plan 
to the other vehicle) or, if made within 60 days, indirect (where the 
participant receives the money and then makes a contribution to 
the other vehicle) 

♦ A spousal beneficiary can make a rollover same as a participant

♦ Nonspousal beneficiaries can only do direct rollovers to inherited 
IRAs
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Required Age 70½ Distributions

♦ Distribution from a qualified retirement plan 
must begin by April 1 following the later of:
 Age 70½ 

 Termination of employment (if not a 5% owner)

♦ Minimum amount must be paid each year 
based on year-end account balance

♦ 50% excise tax applies in addition to income 
taxes, for any required distribution that is not 
made timely

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  22

Spousal Consent

♦ Defined Contribution Plans –
 Spouse must be the sole primary beneficiary unless the spouse signs a 

notarized consent

 Divorce will not automatically revoke a previous designation of the 
spouse as beneficiary unless the plan provides for the revocation –
divorce decree does not govern

 Getting married will revoke a prior beneficiary designation

♦ Defined Benefit Plans –
 Form of payment must be a joint and at least 50% survivor annuity with 

the spouse as beneficiary unless the spouse signs a notarized consent

♦ Qualified domestic relations order (Q)DRO may treat a 
former spouse as a current spouse for purposes of these 
rules

Chapter 4 
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Death Benefits in a Qualified 
Defined Benefit Plan

♦ Qualified Preretirement Survivor Annuity
 Survivor portion of the marital joint and survivor 

annuity (i.e., as little as 50% of the benefit the 
participant would have received)

 Payable to the participant’s surviving spouse

 Other death benefits are permissible, but not required

♦ Check the terms of the plan and be aware of 
any elections that need to be made regarding 
death benefits
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Death Benefits for Nonspouse 
Beneficiaries - Limitations

♦ In a Qualified Defined Benefit Plan, the value of 
any survivor benefit provided to a non-spouse 
beneficiary will be limited if the beneficiary is 
younger than the participant

♦ Non-spouse beneficiaries must either receive 
the full death benefit within 5 years, or start 
receiving lifetime payments by the end of the 
next calendar year after the participant dies

♦ If there is no designated beneficiary, full benefit 
must be paid within 5 years

Chapter 4 
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Death Benefits - Trusts

♦ If a trust is designated as beneficiary in a 
qualified plan, the 5-year deadline for full 
distribution applies unless:
 The trust is valid under state law, or would be except 

for the fact that there is no corpus

 The trust is irrevocable or will, by its terms, become 
irrevocable upon the participant’s death

 The beneficiaries of the trust are individuals who are 
identifiable from the trust instrument (or potentially 
other trusts that also meet these requirements)
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Death Benefits – Trusts (cont.)

♦ The trustee must provide to the plan administrator by 
October 31 of the year after the year the participant 
died:
 A copy of the trust instrument, or

 A list of all beneficiaries of the trust as of September 
30 of the year after the year the participant died, with 
a certification that:
 To the best of the trustee’s knowledge, this list is correct and 

complete, 
 The trust meets the three requirements listed on the 

previous slide, and
 The trustee will provide a copy of the trust instrument to the 

plan administrator upon request.
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Death Benefits in Nonqualified Plans

♦ Nonqualified plans must state the timing and 
form of payment of benefits at death

♦ The terms of the plan govern, so ask for the 
plan document and any summaries available

♦ There is no requirement that the benefit be paid 
out within 5 years

♦ Plan terms will determine who is eligible to be 
named as beneficiary and whether the 
beneficiary can be a trust
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Qualified Domestic Relations Orders

♦ Order issued by a state court that meets certain 
requirements must be honored by the 
retirement plan

♦ Applies to both qualified and nonqualified 
retirement plans

♦ Allows an exception to the normal restrictions 
on distribution to allow benefits to be paid for 
child support, alimony or marital property rights

♦ Cannot increase benefits but may require 
payment earlier than might otherwise apply 
under plan terms
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Powers of Attorney

♦ Powers of attorney may be used to designate a 
representative with respect to retirement 
benefits

♦ If the representative is allowed to make a 
beneficiary designation, that needs to be explicit 
in the POA
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Powers of Attorney (cont.)

♦ Helpful to be specific in the POA about authority 
over retirement assets, including the following 
rights as they relate to the retirement plan:
 Direct investments 
 Make contribution elections 
 Make payment elections 
 Receive payments 
 Update contact information 
 Make dividend pass-through elections
 Exercise voting and tender rights for company stock
 Initiate and repay plan loans
 Request disclosures and access information 
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Dealing with Plan Administration

♦ ERISA contains broad pre-emption of any state law that 
would regulate qualified or nonqualified retirement plans

♦ Qualified plans are administered by fiduciaries who have the 
obligation to administer the plans in accordance with their 
terms

♦ The summary plan description for a qualified plan will identify 
the fiduciaries and provide contact information
 Trustee
 ERISA plan administrator

♦ The plan terms will always govern payment of plan benefits, 
regardless of what any will, state court order or outside 
agreement says
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ERISA Plan Administrator

♦ The administrator for ERISA purposes will almost never 
be the outside vendors, such as recordkeepers and 
actuaries, although they may be the main avenue of 
communication

♦ Identifying the true administrator is important in case 
you need to escalate any issues, because they will have 
the ultimate authority and responsibility over the plan’s 
operation

♦ Nonqualified plans are not subject to ERISA fiduciary 
standards, but likely will still have a named 
administrator for purposes of handling claims
 Firestone language
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Documentation Following Death

♦ Because the plan’s fiduciaries are potentially personally 
liable for violating their responsibilities, they are likely to 
be relatively strict regarding documentation

♦ The best approach is to provide as much 
documentation as you can, which may include:

 Death certificate

 Affidavits regarding beneficiary status

 Copies of any relevant trust instruments or court orders

 Documentation of your representation of the parties

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  34

Beneficiary Status

♦ After a participant’s death, the plan fiduciaries 
will be responsible for identifying the proper 
beneficiaries based on plan terms and any 
elections submitted, as well as marital status

♦ The beneficiaries of a deceased participant 
have the same rights as a participant under 
ERISA
 Availability of plan documents and other disclosures
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Claims Process

♦ All qualified and nonqualified retirement plans 
are required to have a claims process with at 
least one initial claim and one appeal available

♦ It is unlikely that a lawsuit can be maintained 
until after the claims and appeals process is 
completed

♦ If a beneficiary is dissatisfied with any decision 
or action regarding their plan benefit, they can 
submit a claim and have a formal determination

© 2019 Smith, Gambrell & Russell, LLP, All Rights Reserved  36

Other Avenues of Addressing Issues

♦ Lawsuits related to qualified and nonqualified retirement 
plans may only be brought in federal court

♦ Participants and beneficiaries may bring suits about the 
amount of their benefits, or on behalf of the plan for 
fiduciary breaches

♦ Damages are unlikely under ERISA, although there may 
be statutory penalties for disclosure failures that can be 
significant

♦ Participants and beneficiaries can contact the Employee 
Benefits Security Administration for assistance with plan 
problems: https://www.dol.gov/agencies/ebsa
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Limitations Periods

♦ Retirement plans may have their own 
designated time limit for bringing claims

♦ Plans may also state a limitations period for 
bringing suit after completing the plan’s claims 
and appeals process

♦ If the limitations periods are not clearly stated in 
the summary plan description, they may not be 
upheld in court

♦ While it may be possible to challenge the plan’s 
limitations periods, it is important to be aware
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For Payments Not From a  

Designated Roth Account 
 

YOUR ROLLOVER OPTIONS 

 

 

You are receiving this notice because all or a portion of a payment you are receiving from the 

[INSERT NAME OF PLAN] (the “Plan”) is eligible to be rolled over to an IRA or an employer 

plan.  This notice is intended to help you decide whether to do such a rollover. 

This notice describes the rollover rules that apply to payments from the Plan that are not from a 

designated Roth account (a type of account with special tax rules in some employer plans).  If you 

also receive a payment from a designated Roth account in the Plan, you will be provided a different 

notice for that payment, and the Plan administrator or the payor will tell you the amount that is 

being paid from each account. 

Rules that apply to most payments from a plan are described in the “General Information About 

Rollovers” section.  Special rules that only apply in certain circumstances are described in the 

“Special Rules and Options” section. 

GENERAL INFORMATION ABOUT ROLLOVERS 

How can a rollover affect my taxes? 

You will be taxed on a payment from the Plan if you do not roll it over.  If you are under age 59½ 

and do not do a rollover, you will also have to pay a 10% additional income tax on early 

distributions (generally, distributions made before age 59½), unless an exception applies.  

However, if you do a rollover, you will not have to pay tax until you receive payments later and 

the 10% additional income tax will not apply if those payments are made after you are age 59½ 

(or if an exception applies). 

What types of retirement accounts and plans may accept my rollover? 

You may roll over the payment to either an IRA (an individual retirement account or individual 

retirement annuity) or an employer plan (a tax-qualified plan, section 403(b) plan, or governmental 

section 457(b) plan) that will accept the rollover.  The rules of the IRA or employer plan that holds 

the rollover will determine your investment options, fees, and rights to payment from the IRA or 

employer plan (for example, no spousal consent rules apply to IRAs and IRAs may not provide 

loans).  Further, the amount rolled over will become subject to the tax rules that apply to the IRA 

or employer plan. 

How do I do a rollover? 

There are two ways to do a rollover.  You can do either a direct rollover or a 60- day rollover. 

If you do a direct rollover, the Plan will make the payment directly to your IRA or an employer 

plan.  You should contact the IRA sponsor or the administrator of the employer plan for 

information on how to do a direct rollover. 
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If you do not do a direct rollover, you may still do a rollover by making a deposit into an IRA or 

eligible employer plan that will accept it.  Generally, you will have 60 days after you receive the 

payment to make the deposit.  If you do not do a direct rollover, the Plan is required to withhold 

20% of the payment for federal income taxes (up to the amount of cash and property received other 

than employer stock).  This means that, in order to roll over the entire payment in a 60-day rollover, 

you must use other funds to make up for the 20% withheld.  If you do not roll over the entire 

amount of the payment, the portion not rolled over will be taxed and will be subject to the 10% 

additional income tax on early distributions if you are under age 59½ (unless an exception applies). 

How much may I roll over? 

If you wish to do a rollover, you may roll over all or part of the amount eligible for rollover.  Any 

payment from the Plan is eligible for rollover, except: 

 Certain payments spread over a period of at least 10 years or over your life or life 

expectancy (or the lives or joint life expectancy of you and your beneficiary); 

 Required minimum distributions after age 70½ (or after death); 

 Hardship distributions; 

 ESOP dividends; 

 Corrective distributions of contributions that exceed tax law limitations; 

 Loans treated as deemed distributions (for example, loans in default due to missed 

payments before your employment ends); 

 Cost of life insurance paid by the Plan; 

 Payments of certain automatic enrollment contributions requested to be withdrawn within 

90 days of the first contribution; and 

 Amounts treated as distributed because of a prohibited allocation of S corporation stock 

under an ESOP (also, there will generally be adverse tax consequences if you roll over a 

distribution of S corporation stock to an IRA). 

The Plan administrator or the payor can tell you what portion of a payment is eligible for rollover. 

If I don’t do a rollover, will I have to pay the 10% additional income tax on early 

distributions? 

If you are under age 59½, you will have to pay the 10% additional income tax on early distributions 

for any payment from the Plan (including amounts withheld for income tax) that you do not roll 

over, unless one of the exceptions listed below applies.  This tax applies to the part of the 

distribution that you must include in income and is in addition to the regular income tax on the 

payment not rolled over. 

The 10% additional income tax does not apply to the following payments from the Plan: 

 Payments made after you separate from service if you will be at least age 55 in the year of 

the separation; 

 Payments that start after you separate from service if paid at least annually in equal or close 

to equal amounts over your life or life expectancy (or the lives or joint life expectancy of 

you and your beneficiary); 
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 Payments from a governmental plan made after you separate from service if you are a 

qualified public safety employee and you will be at least age 50 in the year of the 

separation; 

 Payments made due to disability; 

 Payments after your death; 

 Payments of ESOP dividends; 

 Corrective distributions of contributions that exceed tax law limitations; 

 Cost of life insurance paid by the Plan; 

 Payments made directly to the government to satisfy a federal tax levy; 

 Payments made under a qualified domestic relations order (QDRO); 

 Payments up to the amount of your deductible medical expenses (without regard to whether 

you itemize deductions for the taxable year); 

 Certain payments made while you are on active duty if you were a member of a reserve 

component called to duty after September 11, 2001 for more than 179 days; 

 Payments of certain automatic enrollment contributions requested to be withdrawn within 

90 days of the first contribution; 

 Payments for certain distributions relating to certain federally declared disasters; and 

 Phased retirement payments made to federal employees. 

If I do a rollover to an IRA, will the 10% additional income tax apply to early distributions 

from the IRA? 

If you receive a payment from an IRA when you are under age 59½, you will have to pay the 10% 

additional income tax on early distributions on the part of the distribution that you must include in 

income, unless an exception applies.  In general, the exceptions to the 10% additional income tax 

for early distributions from an IRA are the same as the exceptions listed above for early 

distributions from a plan.  However, there are a few differences for payments from an IRA, 

including: 

 The exception for payments made after you separate from service if you will be at least age 

55 in the year of the separation (or age 50 for qualified public safety employees) does not 

apply. 

 The exception for qualified domestic relations orders (QDROs) does not apply (although a 

special rule applies under which, as part of a divorce or separation agreement, a tax-free 

transfer may be made directly to an IRA of a spouse or former spouse). 

 The exception for payments made at least annually in equal or close to equal amounts over 

a specified period applies without regard to whether you have had a separation from 

service. 

 There are additional exceptions for (1) payments for qualified higher education expenses, 

(2) payments up to $10,000 used in a qualified first-time home purchase, and (3) payments 

for health insurance premiums after you have received unemployment compensation for 

12 consecutive weeks (or would have been eligible to receive unemployment compensation 

but for self-employed status). 
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Will I owe State income taxes? 

This notice does not describe any State or local income tax rules (including withholding rules). 

SPECIAL RULES AND OPTIONS 

If your payment includes after-tax contributions 

After-tax contributions included in a payment are not taxed.  If a payment is only part of your 

benefit, an allocable portion of your after-tax contributions is included in the payment, so you 

cannot take a payment of only after-tax contributions.  However, if you have pre-1987 after-tax 

contributions maintained in a separate account, a special rule may apply to determine whether the 

after-tax contributions are included in a payment.  In addition, special rules apply when you do a 

rollover, as described below. 

You may roll over to an IRA a payment that includes after-tax contributions through either a direct 

rollover or a 60-day rollover.  You must keep track of the aggregate amount of the after-tax 

contributions in all of your IRAs (in order to determine your taxable income for later payments 

from the IRAs).  If you do a direct rollover of only a portion of the amount paid from the Plan and 

at the same time the rest is paid to you, the portion directly rolled over consists first of the amount 

that would be taxable if not rolled over.  For example, assume you are receiving a distribution of 

$12,000, of which $2,000 is after-tax contributions.  In this case, if you directly roll over $10,000 

to an IRA that is not a Roth IRA, no amount is taxable because the $2,000 amount not directly 

rolled over is treated as being after-tax contributions.  If you do a direct rollover of the entire 

amount paid from the Plan to two or more destinations at the same time, you can choose which 

destination receives the after-tax contributions. 

If you do a 60-day rollover to an IRA of only a portion of a payment made to you, the after-tax 

contributions are treated as rolled over last.  For example, assume you are receiving a distribution 

of $12,000, of which $2,000 is after-tax contributions, and no part of the distribution is directly 

rolled over.  In this case, if you roll over $10,000 to an IRA that is not a Roth IRA in a 60-day 

rollover, no amount is taxable because the $2,000 amount not rolled over is treated as being after-

tax contributions. 

You may roll over to an employer plan all of a payment that includes after-tax contributions, but 

only through a direct rollover (and only if the receiving plan separately accounts for after-tax 

contributions and is not a governmental section 457(b) plan).  You can do a 60-day rollover to an 

employer plan of part of a payment that includes after-tax contributions, but only up to the amount 

of the payment that would be taxable if not rolled over. 

If you miss the 60-day rollover deadline 

Generally, the 60-day rollover deadline cannot be extended.  However, the IRS has the limited 

authority to waive the deadline under certain extraordinary circumstances, such as when external 

events prevented you from completing the rollover by the 60-day rollover deadline.  Under certain 

circumstances, you may claim eligibility for a waiver of the 60-day rollover deadline by making a 

written self-certification.  Otherwise, to apply for a waiver from the IRS, you must file a private 

letter ruling request with the IRS.  Private letter ruling requests require the payment of a 
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nonrefundable user fee.  For more information, see IRS Publication 590-A, Contributions to 

Individual Retirement Arrangements (IRAs). 

If your payment includes employer stock that you do not roll over 

If you do not do a rollover, you can apply a special rule to payments of employer stock (or other 

employer securities) that are either attributable to after-tax contributions or paid in a lump sum 

after separation from service (or after age 59½, disability, or the participant’s death).  Under the 

special rule, the net unrealized appreciation on the stock will not be taxed when distributed from 

the Plan and will be taxed at capital gain rates when you sell the stock.  Net unrealized appreciation 

is generally the increase in the value of employer stock after it was acquired by the Plan.  If you 

do a rollover for a payment that includes employer stock (for example, by selling the stock and 

rolling over the proceeds within 60 days of the payment), the special rule relating to the distributed 

employer stock will not apply to any subsequent payments from the IRA or employer plan.  The 

Plan administrator can tell you the amount of any net unrealized appreciation. 

If you have an outstanding loan that is being offset 

If you have an outstanding loan from the Plan, your Plan benefit may be offset by the outstanding 

amount of the loan, typically when your employment ends.  The offset amount is treated as a 

distribution to you at the time of the offset.  Generally, you may roll over all or any portion of the 

offset amount.  Any offset amount that is not rolled over will be taxed (including the 10% 

additional income tax on early distributions, unless an exception applies).  You may roll over offset 

amounts to an IRA or an employer plan (if the terms of the employer plan permit the plan to receive 

plan loan offset rollovers). 

How long you have to complete the rollover depends on what kind of plan loan offset you have.  

If you have a qualified plan loan offset, you will have until your tax return due date (including 

extensions) for the tax year during which the offset occurs to complete your rollover.  A qualified 

plan loan offset occurs when a plan loan in good standing is offset because your employer plan 

terminates, or because you sever from employment.  If your plan loan offset occurs for any other 

reason, then you have 60 days from the date the offset occurs to complete your rollover. 

If you were born on or before January 1, 1936 

If you were born on or before January 1, 1936 and receive a lump sum distribution that you do not 

roll over, special rules for calculating the amount of the tax on the payment might apply to you.  

For more information, see IRS Publication 575, Pension and Annuity Income. 

If your payment is from a governmental section 457(b) plan 

If the Plan is a governmental section 457(b) plan, the same rules described elsewhere in this notice 

generally apply, allowing you to roll over the payment to an IRA or an employer plan that accepts 

rollovers.  One difference is that, if you do not do a rollover, you will not have to pay the 10% 

additional income tax on early distributions from the Plan even if you are under age 59½ (unless 

the payment is from a separate account holding rollover contributions that were made to the Plan 

from a tax-qualified plan, a section 403(b) plan, or an IRA).  However, if you do a rollover to an 

IRA or to an employer plan that is not a governmental section 457(b) plan, a later distribution 
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made before age 59½ will be subject to the 10% additional income tax on early distributions 

(unless an exception applies).  Other differences include that you cannot do a rollover if the 

payment is due to an “unforeseeable emergency” and the special rules under “If your payment 

includes employer stock that you do not roll over” and “If you were born on or before January 1, 

1936” do not apply. 

If you are an eligible retired public safety officer and your payment is used to pay for health 

coverage or qualified long-term care insurance 

If the Plan is a governmental plan, you retired as a public safety officer, and your retirement was 

by reason of disability or was after normal retirement age, you can exclude from your taxable 

income Plan payments paid directly as premiums to an accident or health plan (or a qualified long-

term care insurance contract) that your employer maintains for you, your spouse, or your 

dependents, up to a maximum of $3,000 annually.  For this purpose, a public safety officer is a 

law enforcement officer, firefighter, chaplain, or member of a rescue squad or ambulance crew. 

If you roll over your payment to a Roth IRA 

If you roll over a payment from the Plan to a Roth IRA, a special rule applies under which the 

amount of the payment rolled over (reduced by any after-tax amounts) will be taxed.  However, 

the 10% additional income tax on early distributions will not apply (unless you take the amount 

rolled over out of the Roth IRA within 5 years, counting from January 1 of the year of the rollover). 

If you roll over the payment to a Roth IRA, later payments from the Roth IRA that are qualified 

distributions will not be taxed (including earnings after the rollover).  A qualified distribution from 

a Roth IRA is a payment made after you are age 59½ (or after your death or disability, or as a 

qualified first-time homebuyer distribution of up to $10,000) and after you have had a Roth IRA 

for at least 5 years.  In applying this 5-year rule, you count from January 1 of the year for which 

your first contribution was made to a Roth IRA.  Payments from the Roth IRA that are not qualified 

distributions will be taxed to the extent of earnings after the rollover, including the 10% additional 

income tax on early distributions (unless an exception applies).  You do not have to take required 

minimum distributions from a Roth IRA during your lifetime.  For more information, see IRS 

Publication 590-A, Contributions to Individual Retirement Arrangements (IRAs), and IRS 

Publication 590-B, Distributions from Individual Retirement Arrangements (IRAs). 

If you do a rollover to a designated Roth account in the Plan 

You cannot roll over a distribution to a designated Roth account in another employer’s plan.  

However, you can roll the distribution over into a designated Roth account in the distributing Plan.  

If you roll over a payment from the Plan to a designated Roth account in the Plan, the amount of 

the payment rolled over (reduced by any after-tax amounts directly rolled over) will be taxed.  

However, the 10% additional tax on early distributions will not apply (unless you take the amount 

rolled over out of the designated Roth account within the 5-year period that begins on January 1 

of the year of the rollover). 

If you roll over the payment to a designated Roth account in the Plan, later payments from the 

designated Roth account that are qualified distributions will not be taxed (including earnings after 

the rollover).  A qualified distribution from a designated Roth account is a payment made both 
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after you are age 59½ (or after your death or disability) and after you have had a designated Roth 

account in the Plan for at least 5 years.  In applying this 5-year rule, you count from January 1 of 

the year your first contribution was made to the designated Roth account.  However, if you made 

a direct rollover to a designated Roth account in the Plan from a designated Roth account in a plan 

of another employer, the 5-year period begins on January 1 of the year you made the first 

contribution to the designated Roth account in the Plan or, if earlier, to the designated Roth account 

in the plan of the other employer.  Payments from the designated Roth account that are not qualified 

distributions will be taxed to the extent of earnings after the rollover, including the 10% additional 

income tax on early distributions (unless an exception applies). 

If you are not a Plan participant 

Payments after death of the participant.  If you receive a distribution after the participant’s death 

that you do not roll over, the distribution will generally be taxed in the same manner described 

elsewhere in this notice.  However, the 10% additional income tax on early distributions and the 

special rules for public safety officers do not apply, and the special rule described under the section 

“If you were born on or before January 1, 1936” applies only if the participant was born on or 

before January 1, 1936. 

If you are a surviving spouse.  If you receive a payment from the Plan as the surviving 

spouse of a deceased participant, you have the same rollover options that the participant 

would have had, as described elsewhere in this notice.  In addition, if you choose to do a 

rollover to an IRA, you may treat the IRA as your own or as an inherited IRA. 

An IRA you treat as your own is treated like any other IRA of yours, so that payments 

made to you before you are age 59½ will be subject to the 10% additional income tax on 

early distributions (unless an exception applies) and required minimum distributions from 

your IRA do not have to start until after you are age 70½. 

If you treat the IRA as an inherited IRA, payments from the IRA will not be subject to the 

10% additional income tax on early distributions.  However, if the participant had started 

taking required minimum distributions, you will have to receive required minimum 

distributions from the inherited IRA.  If the participant had not started taking required 

minimum distributions from the Plan, you will not have to start receiving required 

minimum distributions from the inherited IRA until the year the participant would have 

been age 70½. 

If you are a surviving beneficiary other than a spouse.  If you receive a payment from 

the Plan because of the participant’s death and you are a designated beneficiary other than 

a surviving spouse, the only rollover option you have is to do a direct rollover to an 

inherited IRA.  Payments from the inherited IRA will not be subject to the 10% additional 

income tax on early distributions.  You will have to receive required minimum distributions 

from the inherited IRA. 

Payments under a qualified domestic relations order.  If you are the spouse or former spouse of the 

participant who receives a payment from the Plan under a qualified domestic relations order 

(QDRO), you generally have the same options and the same tax treatment that the participant 

would have (for example, you may roll over the payment to your own IRA or an eligible employer 

Chapter 4 
26 of 35



plan that will accept it).  However, payments under the QDRO will not be subject to the 10% 

additional income tax on early distributions. 

If you are a nonresident alien 

If you are a nonresident alien and you do not do a direct rollover to a U.S. IRA or U.S. employer 

plan, instead of withholding 20%, the Plan is generally required to withhold 30% of the payment 

for federal income taxes.  If the amount withheld exceeds the amount of tax you owe (as may 

happen if you do a 60-day rollover), you may request an income tax refund by filing Form 1040NR 

and attaching your Form 1042-S.  See Form W-8BEN for claiming that you are entitled to a 

reduced rate of withholding under an income tax treaty.  For more information, see also IRS 

Publication 519, U.S. Tax Guide for Aliens, and IRS Publication 515, Withholding of Tax on 

Nonresident Aliens and Foreign Entities. 

Other special rules 

If a payment is one in a series of payments for less than 10 years, your choice whether to make a 

direct rollover will apply to all later payments in the series (unless you make a different choice for 

later payments). 

If your payments for the year are less than $200 (not including payments from a designated Roth 

account in the Plan), the Plan is not required to allow you to do a direct rollover and is not required 

to withhold federal income taxes.  However, you may do a 60-day rollover. 

Unless you elect otherwise, a mandatory cashout of more than $1,000 (not including payments 

from a designated Roth account in the Plan) will be directly rolled over to an IRA chosen by the 

Plan administrator or the payor.  A mandatory cashout is a payment from a plan to a participant 

made before age 62 (or normal retirement age, if later) and without consent, where the participant’s 

benefit does not exceed $5,000 (not including any amounts held under the plan as a result of a 

prior rollover made to the plan). 

You may have special rollover rights if you recently served in the U.S. Armed Forces.  For more 

information on special rollover rights related to the U.S. Armed Forces, see IRS Publication 3, 

Armed Forces’ Tax Guide.  You also may have special rollover rights if you were affected by a 

federally declared disaster (or similar event), or if you received a distribution on account of a 

disaster.  For more information on special rollover rights related to disaster relief, see the IRS 

website at www.irs.gov. 

FOR MORE INFORMATION 

You may wish to consult with the Plan administrator or payor, or a professional tax advisor, before 

taking a payment from the Plan.  Also, you can find more detailed information on the federal tax 

treatment of payments from employer plans in: IRS Publication 575, Pension and Annuity Income; 

IRS Publication 590-A, Contributions to Individual Retirement Arrangements (IRAs); IRS 

Publication 590-B, Distributions from Individual Retirement Arrangements (IRAs); and IRS 

Publication 571, Tax-Sheltered Annuity Plans (403(b) Plans).  These publications are available 

from a local IRS office, on the web at www.irs.gov, or by calling 1-800-TAX-FORM. 
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For Payments From a  

Designated Roth Account 

 

YOUR ROLLOVER OPTIONS 

 

 

You are receiving this notice because all or a portion of a payment you are receiving from the 

[INSERT NAME OF PLAN] (the “Plan”) is eligible to be rolled over to a Roth IRA or designated 

Roth account in an employer plan.  This notice is intended to help you decide whether to do a 

rollover. 

This notice describes the rollover rules that apply to payments from the Plan that are from a 

designated Roth account.  If you also receive a payment from the Plan that is not from a designated 

Roth account, you will be provided a different notice for that payment, and the Plan administrator 

or the payor will tell you the amount that is being paid from each account. 

Rules that apply to most payments from a designated Roth account are described in the “General 

Information About Rollovers” section.  Special rules that only apply in certain circumstances are 

described in the “Special Rules and Options” section. 

GENERAL INFORMATION ABOUT ROLLOVERS 

How can a rollover affect my taxes? 

After-tax contributions included in a payment from a designated Roth account are not taxed, but 

earnings might be taxed.  The tax treatment of earnings included in the payment depends on 

whether the payment is a qualified distribution.  If a payment is only part of your designated Roth 

account, the payment will include an allocable portion of the earnings in your designated Roth 

account. 

If the payment from the Plan is not a qualified distribution and you do not do a rollover to a Roth 

IRA or a designated Roth account in an employer plan, you will be taxed on the earnings in the 

payment.  If you are under age 59½, a 10% additional income tax on early distributions (generally, 

distributions made before age 59½) will also apply to the earnings (unless an exception applies).  

However, if you do a rollover, you will not have to pay taxes currently on the earnings and you 

will not have to pay taxes later on payments that are qualified distributions. 

If the payment from the Plan is a qualified distribution, you will not be taxed on any part of the 

payment even if you do not do a rollover.  If you do a rollover, you will not be taxed on the amount 

you roll over and any earnings on the amount you roll over will not be taxed if paid later in a 

qualified distribution. 

A qualified distribution from a designated Roth account in the Plan is a payment made after you 

are age 59½ (or after your death or disability) and after you have had a designated Roth account 

in the Plan for at least 5 years.  In applying the 5-year rule, you count from January 1 of the year 

your first contribution was made to the designated Roth account.  However, if you did a direct 

rollover to a designated Roth account in the Plan from a designated Roth account in another 

employer plan, your participation will count from January 1 of the year your first contribution was 
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made to the designated Roth account in the Plan or, if earlier, to the designated Roth account in 

the other employer plan. 

What types of retirement accounts and plans may accept my rollover? 

You may roll over the payment to either a Roth IRA (a Roth individual retirement account or Roth 

individual retirement annuity) or a designated Roth account in an employer plan (a tax-qualified 

plan, section 403(b) plan, or governmental section 457 plan) that will accept the rollover.  The 

rules of the Roth IRA or employer plan that holds the rollover will determine your investment 

options, fees, and rights to payment from the Roth IRA or employer plan (for example, no spousal 

consent rules apply to Roth IRAs and Roth IRAs may not provide loans).  Further, the amount 

rolled over will become subject to the tax rules that apply to the Roth IRA or the designated Roth 

account in the employer plan.  In general, these tax rules are similar to those described elsewhere 

in this notice, but differences include: 

 If you do a rollover to a Roth IRA, all of your Roth IRAs will be considered for purposes 

of determining whether you have satisfied the 5-year rule (counting from January 1 of the 

year for which your first contribution was made to any of your Roth IRAs). 

 If you do a rollover to a Roth IRA, you will not be required to take a distribution from the 

Roth IRA during your lifetime and you must keep track of the aggregate amount of the 

after-tax contributions in all of your Roth IRAs (in order to determine your taxable income 

for later Roth IRA payments that are not qualified distributions). 

 Eligible rollover distributions from a Roth IRA can only be rolled over to another Roth 

IRA. 

How do I do a rollover? 

There are two ways to do a rollover.  You can either do a direct rollover or a 60-day rollover. 

If you do a direct rollover, the Plan will make the payment directly to your Roth IRA or designated 

Roth account in an employer plan.  You should contact the Roth IRA sponsor or the administrator 

of the employer plan for information on how to do a direct rollover. 

If you do not do a direct rollover, you may still do a rollover by making a deposit (generally within 

60 days) into a Roth IRA, whether the payment is a qualified or nonqualified distribution.  In 

addition, you can do a rollover by making a deposit within 60 days into a designated Roth account 

in an employer plan if the payment is a nonqualified distribution and the rollover does not exceed 

the amount of the earnings in the payment.  You cannot do a 60-day rollover to an employer plan 

of any part of a qualified distribution.  If you receive a distribution that is a nonqualified 

distribution and you do not roll over an amount at least equal to the earnings allocable to the 

distribution, you will be taxed on the amount of those earnings not rolled over, including the 10% 

additional income tax on early distributions if you are under age 59½ (unless an exception applies). 

If you do a direct rollover of only a portion of the amount paid from the Plan and a portion is paid 

to you at the same time, the portion directly rolled over consists first of earnings. 
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If you do not do a direct rollover and the payment is not a qualified distribution, the Plan is required 

to withhold 20% of the earnings for federal income taxes (up to the amount of cash and property 

received other than employer stock).  This means that, in order to roll over the entire payment in a 

60-day rollover to a Roth IRA, you must use other funds to make up for the 20% withheld. 

How much may I roll over? 

If you wish to do a rollover, you may roll over all or part of the amount eligible for rollover.  Any 

payment from the Plan is eligible for rollover, except: 

 Certain payments spread over a period of at least 10 years or over your life or life 

expectancy (or the lives or joint life expectancy of you and your beneficiary); 

 Required minimum distributions after age 70½ (or after death); 

 Hardship distributions; 

 ESOP dividends; 

 Corrective distributions of contributions that exceed tax law limitations; 

 Loans treated as deemed distributions (for example, loans in default due to missed 

payments before your employment ends); 

 Cost of life insurance paid by the Plan; 

 Payments of certain automatic enrollment contributions requested to be withdrawn within 

90 days of the first contribution; and 

 Amounts treated as distributed because of a prohibited allocation of S corporation stock 

under an ESOP (also, there will generally be adverse tax consequences if S corporation 

stock is held by an IRA). 

The Plan administrator or the payor can tell you what portion of a payment is eligible for rollover. 

If I don’t do a rollover, will I have to pay the 10% additional income tax on early 

distributions? 

If a payment is not a qualified distribution and you are under age 59½, you will have to pay the 

10% additional income tax on early distributions with respect to the earnings allocated to the 

payment that you do not roll over (including amounts withheld for income tax), unless one of the 

exceptions listed below applies.  This tax is in addition to the regular income tax on the earnings 

not rolled over. 

The 10% additional income tax does not apply to the following payments from the Plan: 

 Payments made after you separate from service if you will be at least age 55 in the year of 

the separation; 

 Payments that start after you separate from service if paid at least annually in equal or close 

to equal amounts over your life or life expectancy (or the lives or joint life expectancy of 

you and your beneficiary); 

 Payments from a governmental plan made after you separate from service if you are a 

qualified public safety employee and you will be at least age 50 in the year of the 

separation; 

 Payments made due to disability; 
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 Payments after your death; 

 Payments of ESOP dividends; 

 Corrective distributions of contributions that exceed tax law limitations; 

 Cost of life insurance paid by the Plan; 

 Payments made directly to the government to satisfy a federal tax levy; 

 Payments made under a qualified domestic relations order (QDRO); 

 Payments up to the amount of your deductible medical expenses (without regard to whether 

you itemize deductions for the taxable year); 

 Certain payments made while you are on active duty if you were a member of a reserve 

component called to duty after September 11, 2001 for more than 179 days; 

 Payments of certain automatic enrollment contributions requested to be withdrawn within 

90 days of the first contribution; and 

 Payments for certain distributions relating to certain federally declared disasters. 

If I do a rollover to a Roth IRA, will the 10% additional income tax apply to early 

distributions from the IRA? 

If you receive a payment from a Roth IRA when you are under age 59½, you will have to pay the 

10% additional income tax on early distributions on the earnings paid from the Roth IRA, unless 

an exception applies or the payment is a qualified distribution.  In general, the exceptions to the 

10% additional income tax for early distributions from a Roth IRA listed above are the same as 

the exceptions for early distributions from a plan.  However, there are a few differences for 

payments from a Roth IRA, including: 

 The exception for payments made after you separate from service if you will be at least age 

55 in the year of the separation (or age 50 for qualified public safety employees) does not 

apply. 

 The exception for qualified domestic relations orders (QDROs) does not apply (although a 

special rule applies under which, as part of a divorce or separation agreement, a tax-free 

transfer may be made directly to a Roth IRA of a spouse or former spouse). 

 The exception for payments made at least annually in equal or close to equal amounts over 

a specified period applies without regard to whether you have had a separation from 

service. 

 There are additional exceptions for (1) payments for qualified higher education expenses, 

(2) payments up to $10,000 used in a qualified first-time home purchase, and (3) payments 

for health insurance premiums after you have received unemployment compensation for 

12 consecutive weeks (or would have been eligible to receive unemployment compensation 

but for self-employed status). 

Will I owe State income taxes? 

This notice does not describe any State or local income tax rules (including withholding rules). 
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SPECIAL RULES AND OPTIONS 

If you miss the 60-day rollover deadline 

Generally, the 60-day rollover deadline cannot be extended.  However, the IRS has the limited 

authority to waive the deadline under certain extraordinary circumstances, such as when external 

events prevented you from completing the rollover by the 60-day rollover deadline.  Under certain 

circumstances, you may claim eligibility for a waiver of the 60-day rollover deadline by making a 

written self-certification.  Otherwise, to apply for a waiver from the IRS, you must file a private 

letter ruling request with the IRS.  Private letter ruling requests require the payment of a 

nonrefundable user fee.  For more information, see IRS Publication 590-A, Contributions to 

Individual Retirement Arrangements (IRAs). 

If your payment includes employer stock that you do not roll over 

If you receive a payment that is not a qualified distribution and you do not roll it over, you can 

apply a special rule to payments of employer stock (or other employer securities) that are paid in 

a lump sum after separation from service (or after age 59½, disability, or the participant’s death).  

Under the special rule, the net unrealized appreciation on the stock included in the earnings in the 

payment will not be taxed when distributed to you from the Plan and will be taxed at capital gain 

rates when you sell the stock.  If you do a rollover to a Roth IRA for a nonqualified distribution 

that includes employer stock (for example, by selling the stock and rolling over the proceeds within 

60 days of the distribution), you will not have any taxable income and the special rule relating to 

the distributed employer stock will not apply to any subsequent payments from the Roth IRA or 

employer plan.  Net unrealized appreciation is generally the increase in the value of the employer 

stock after it was acquired by the Plan.  The Plan administrator can tell you the amount of any net 

unrealized appreciation. 

If you receive a payment that is a qualified distribution that includes employer stock and you do 

not roll it over, your basis in the stock (used to determine gain or loss when you later sell the stock) 

will equal the fair market value of the stock at the time of the payment from the Plan. 

If you have an outstanding loan that is being offset 

If you have an outstanding loan from the Plan, your Plan benefit may be offset by the outstanding 

amount of the loan, typically when your employment ends.  The offset amount is treated as a 

distribution to you at the time of the offset.  Generally, you may roll over all or any portion of the 

offset amount.  If the distribution attributable to the offset is not a qualified distribution and you 

do not roll over the offset amount, you will be taxed on any earnings included in the distribution 

(including the 10% additional income tax on early distributions, unless an exception applies).  You 

may roll over the earnings included in the loan offset to a Roth IRA or designated Roth account in 

an employer plan (if the terms of the employer plan permit the plan to receive plan loan offset 

rollovers).  You may also roll over the full amount of the offset to a Roth IRA. 

How long you have to complete the rollover depends on what kind of plan loan offset you have.  

If you have a qualified plan loan offset, you will have until your tax return due date (including 

extensions) for the tax year during which the offset occurs to complete your rollover.  A qualified 

plan loan offset occurs when a plan loan in good standing is offset because your employer plan 
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terminates, or because you sever from employment.  If your plan loan offset occurs for any other 

reason, then you have 60 days from the date the offset occurs to complete your rollover. 

If you receive a nonqualified distribution and you were born on or before January 1, 1936 

If you were born on or before January 1, 1936, and receive a lump sum distribution that is not a 

qualified distribution and that you do not roll over, special rules for calculating the amount of the 

tax on the earnings in the payment might apply to you.  For more information, see IRS Publication 

575, Pension and Annuity Income. 

If your payment is from a governmental section 457(b) plan 

If the Plan is a governmental section 457(b) plan, the same rules described elsewhere in this notice 

generally apply, allowing you to roll over the payment to an IRA or an employer plan that accepts 

rollovers.  One difference is that, if you receive a payment that is not a qualified distribution and 

you do not roll it over, you will not have to pay the 10% additional income tax on early distributions 

with respect to the earnings allocated to the payment that you do not roll over, even if you are 

under age 59½ (unless the payment is from a separate account holding rollover contributions that 

were made to the Plan from a tax-qualified plan, a section 403(b) plan, or an IRA).  However, if 

you do a rollover to an IRA or to an employer plan that is not a governmental section 457(b) plan, 

a later distribution that is not a qualified distribution made before age 59½ will be subject to the 

10% additional income tax on earnings allocated to the payment (unless an exception applies).  

Other differences include that you cannot do a rollover if the payment is due to an “unforeseeable 

emergency” and the special rules under “If your payment includes employer stock that you do not 

roll over” and “If you were born on or before January 1, 1936” do not apply. 

If you receive a nonqualified distribution, are an eligible retired public safety officer, and 

your payment is used to pay for health coverage or qualified long-term care insurance 

If the Plan is a governmental plan, you retired as a public safety officer, and your retirement was 

by reason of disability or was after normal retirement age, you can exclude from your taxable 

income nonqualified distributions paid directly as premiums to an accident or health plan (or a 

qualified long-term care insurance contract) that your employer maintains for you, your spouse, or 

your dependents, up to a maximum of $3,000 annually.  For this purpose, a public safety officer is 

a law enforcement officer, firefighter, chaplain, or member of a rescue squad or ambulance crew. 

If you are not a Plan participant 

Payments after death of the participant.  If you receive a distribution after the participant’s death 

that you do not roll over, the distribution will generally be taxed in the same manner described 

elsewhere in this notice.  However, whether the payment is a qualified distribution generally 

depends on when the participant first made a contribution to the designated Roth account in the 

Plan.  Also, the 10% additional income tax on early distributions and the special rules for public 

safety officers do not apply, and the special rule described under the section “If you receive a 

nonqualified distribution and you were born on or before January 1, 1936” applies only if the 

participant was born on or before January 1, 1936. 
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If you are a surviving spouse.  If you receive a payment from the Plan as the surviving 

spouse of a deceased participant, you have the same rollover options that the participant 

would have had, as described elsewhere in this notice.  In addition, if you choose to do a 

rollover to a Roth IRA, you may treat the Roth IRA as your own or as an inherited Roth 

IRA. 

A Roth IRA you treat as your own is treated like any other Roth IRA of yours, so that you 

will not have to receive any required minimum distributions during your lifetime and 

earnings paid to you in a nonqualified distribution before you are age 59½ will be subject 

to the 10% additional income tax on early distributions (unless an exception applies). 

If you treat the Roth IRA as an inherited Roth IRA, payments from the Roth IRA will not 

be subject to the 10% additional income tax on early distributions.  An inherited Roth IRA 

is subject to required minimum distributions.  If the participant had started taking required 

minimum distributions from the Plan, you will have to receive required minimum 

distributions from the inherited Roth IRA.  If the participant had not started taking required 

minimum distributions, you will not have to start receiving required minimum distributions 

from the inherited Roth IRA until the year the participant would have been age 70½. 

If you are a surviving beneficiary other than a spouse.  If you receive a payment from 

the Plan because of the participant’s death and you are a designated beneficiary other than 

a surviving spouse, the only rollover option you have is to do a direct rollover to an 

inherited Roth IRA.  Payments from the inherited Roth IRA, even if made in a nonqualified 

distribution, will not be subject to the 10% additional income tax on early distributions.  

You will have to receive required minimum distributions from the inherited Roth IRA. 

Payments under a qualified domestic relations order.  If you are the spouse or a former spouse of 

the participant who receives a payment from the Plan under a qualified domestic relations order 

(QDRO), you generally have the same options and the same tax treatment that the participant 

would have (for example, you may roll over the payment as described in this notice). 

If you are a nonresident alien 

If you are a nonresident alien and you do not do a direct rollover to a U.S. IRA or U.S. employer 

plan, instead of withholding 20%, the Plan is generally required to withhold 30% of the payment 

for federal income taxes.  If the amount withheld exceeds the amount of tax you owe (as may 

happen if you do a 60-day rollover), you may request an income tax refund by filing Form 1040NR 

and attaching your Form 1042-S.  See Form W-8BEN for claiming that you are entitled to a 

reduced rate of withholding under an income tax treaty.  For more information, see also IRS 

Publication 519, U.S. Tax Guide for Aliens, and IRS Publication 515, Withholding of Tax on 

Nonresident Aliens and Foreign Entities. 

Other special rules 

If a payment is one in a series of payments for less than 10 years, your choice whether to make a 

direct rollover will apply to all later payments in the series (unless you make a different choice for 

later payments). 
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If your payments for the year (only including payments from the designated Roth account in the 

Plan) are less than $200, the Plan is not required to allow you to do a direct rollover and is not 

required to withhold federal income taxes.  However, you can do a 60-day rollover. 

Unless you elect otherwise, a mandatory cashout from the designated Roth account in the Plan of 

more than $1,000 will be directly rolled over to a Roth IRA chosen by the Plan administrator or 

the payor.  A mandatory cashout is a payment from a plan to a participant made before age 62 (or 

normal retirement age, if later) and without consent, where the participant’s benefit does not 

exceed $5,000 (not including any amounts held under the plan as a result of a prior rollover made 

to the plan). 

You may have special rollover rights if you recently served in the U.S. Armed Forces.  For more 

information on special rollover rights related to the U.S. Armed Forces, see IRS Publication 3, 

Armed Forces’ Tax Guide.  You also may have special rollover rights if you were affected by a 

federally declared disaster (or similar event), or if you received a distribution on account of a 

disaster.  For more information on special rollover rights related to disaster relief, see the IRS 

website at www.irs.gov. 

FOR MORE INFORMATION 

You may wish to consult with the Plan administrator or payor, or a professional tax advisor, before 

taking a payment from the Plan.  Also, you can find more detailed information on the federal tax 

treatment of payments from employer plans in: IRS Publication 575, Pension and Annuity Income; 

IRS Publication 590-A, Contributions to Individual Retirement Arrangements (IRAs); IRS 

Publication 590-B, Distributions from Individual Retirement Arrangements (IRAs); and IRS 

Publication 571, Tax-Sheltered Annuity Plans (403(b) Plans).  These publications are available 

from a local IRS office, on the web at www.irs.gov, or by calling 1-800-TAX-FORM. 
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I. Introduction 
 

Familiarity with the standard probate court forms adopted in Georgia is essential 
for any lawyer who is establishing a probate and estate administration law 
practice.  For more experienced attorneys, a periodic review of the standard forms 
is recommended as the forms and the law change frequently.  Clients and staff will 
regularly draw on an attorney's knowledge of the probate court forms in order to 
operate successfully in the probate court system.  This general overview of the 
standard probate court forms should serve as a useful companion when you review 
the forms in greater depth as they are used in your practice. 

 
II. Development of the Forms 
 

A. Adoption Procedures 
 

The standard probate court forms are developed and periodically updated 
by a 13-judge committee of the Council of Probate Court Judges of Georgia 
(the "Council").  The executive committee of the Council reviews the 
changes, and then the entire body of the Council votes on the forms.  The 
Supreme Court of Georgia (the "Supreme Court") reviews the forms, 
comments are sent back to the Council for revision, and then the revised 
forms are returned to the Supreme Court for publication in the Supreme 
Court's advance sheets book.  New or revised forms are made effective as 
of July 1st of the year approved by the Supreme Court.  Perhaps an 
indication of the breadth of the probate court's jurisdiction, the probate court 
standard forms make up approximately 30% of the total pages of the 
Georgia Court Rules and Procedure Book.  Uniform Probate Court Rule 5.9 
provides that the forms are considered adopted when approved by a 
majority of a quorum of probate judges present at a meeting of the Council.   

 
B. Purpose 

  
The Council's objective in offering the forms is to assist pro se citizens in 
accessing the services of the probate courts in Georgia.  With so many 
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factual possibilities, the Council is faced with an ongoing challenge in 
creating forms that meet this objective without making the forms too 
complicated.  Therefore, the forms attempt to capture the most common 
scenarios, and the scenarios that pro se parties can handle without legal 
assistance.  As will be discussed in greater detail below, attorneys are 
encouraged to modify the forms to suit their clients' needs as long as the 
modifications are clearly indicated. 

C. Recent Revisions

The probate court standard forms as we know them have been in existence
for about 20 years.  The last major overhaul of the forms was adopted in
2017 with the support of Judge Kelli Wolk of the Cobb County Probate Court
who served as the form committee chair for the Council.  The changes to
the forms were intended to simplify the forms for pro se citizens, use
consistent language and formatting throughout, and communicate
information to the Probate Courts in the most efficient manner.

The most recent forms are available for download at the Council's website
(www.georgiacourts.gov/probate/) and the Supreme Court's website
(www.gasupreme.us/probate-court-standard-forms/).

III. Overview of the Adopted Forms

A. General Overview

The Council currently offers 35 standard forms, 6 supplemental forms, and
1 general instruction sheet.

Generally, the 35 standard forms are used for one of the following tasks:

 To request leave of the probate court to approve an action the
petitioner wants to take;

 To request that the probate court take an action, such as opening
an intestate estate, establishing a guardianship for an
incapacitated adult, etc.; or

 To provide a template for use by a fiduciary.

The supplemental forms are intended to be paired with other standard 
forms.  For example, the supplemental forms list includes a certificate of 
service or a request to appoint a special process server. 
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B. Summary of List of Forms 
 

The Council provides a "Cumulative List" of the standard probate court 
forms (see the Appendix for a copy of the Cumulative List).  One can see 
from reviewing the list that the standard probate court forms cover nearly 
every major area of the law over which all of the probate courts in Georgia 
have jurisdiction.  However, the forms do not address traffic matters, firearm 
licensing, and marriage licensing.  The following bullet points provide a 
quick summary of the Cumulative List: 

 
 Forms 2 through 8 open or continue a decedent's estate. 

 
 Form 9 requests no administration of an estate. 

 
 Form 10 requests a year's support award. 

 
 Forms 11 and 12 open a guardianship and/or conservatorship for an 

adult ward (either by emergency or permanent). 
 

 Forms 13 through 17 request leave of court to sell property from an 
estate of a decedent person or an incapaciated person. 
 

 Forms 18 through 22 are for special circumstances, such as: 
 

o Presumption of death; 
 
o Compromise doubtful claim of minor or ward; 
 
o Leave to encroach on corpus of a ward or minor by conservator; 

or 
 
o Format for a fiduciary probate bond for an administrator, 

executor, or conservator. 
 

 Forms 23 through 27 are reserved for future use or were previously 
used but now revoked forms. 
 

 Forms 28 through 30 open a guardianship or conservatorship for a 
minor. 
 

 Form 31 is an application for a permit to conduct a public firework 
display. 
 

 Form 32 requests that an administrator of an estate be allowed to serve 
without bond and with the expanded powers. 
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 Forms 33 and 34 request discharge by a personal representative and a 
conservator, respectively. 
 

 Form 36 requests the appointment of a temporary medical consent 
guardian for a proposed medical consent ward. 
 

 Form 53 commissions a court outside of Georgia to give the oath to a 
fiduciary (this form also provides an example of an exemplification 
certificate). 
 

 Form 54 provides for service of a court proceeding upon a minor or adult 
ward through the guardian for such minor or adult ward. 
 

 Forms 58 and 59 are the inventory and asset management plan forms 
for the conservator of an adult ward and minor, respectively. 
 

 Form 65 restores a person formerly found in need of a guardian or 
conservator. 
 

 Form 70 is the template for the certificate regarding material changes to 
standard forms in accordance with Uniform Probate Court Rule 5.9(D) 
(discussed in more detail to follow) 
 

 Form 71 requests permission by a personal representative to sell 
perishable property from an estate as soon as practicable and in such 
manner as the court determines is in the best interest of the estate. 
 

 Form 72 requests that the Court determine who has the right to make 
decisions regarding the remains of a decedent  
 

 Supplements 1 through 6 are add-ons to the above forms, as follows: 
 

o Supplement 1 contains the order appointing a person as a 
guardian ad litem, including a natural parent if allowed under the 
circumstances. 

 
o Supplement 2 appoints a special process server. 
 
o Supplement 3 is a certificate of service template to be used by 

parties or the Probate Court. 
 
o Supplement 4 is the fiduciary oath template. 

 
o Supplement 5 is intended to attach to Forms 5 or 7 when a 

testamentary guardian/conservator is appointed for a minor by 
the decedent. 
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o Supplement 6 is the template for the interrogatories to witness 

to a will. 
 
IV. General Instruction for Use of Forms 
 

Form 1 provides general instructions applicable to all Georgia probate court 
standard forms and are designed to aid in the word processing construction of 
pleadings filed in the probate court.  These instructions are also applicable, in part, 
to the manual preparation of pleadings in the probate court.  Key takeaways from 
the general instructions are the following items: 

 
 To the extent practical, all material presented for filing in any probate court shall 

be typed, legibly written, or printed in black ink suitable for reproduction on 
opaque white paper, measuring 8½″ x 11″, of a good quality, grade, and weight, 
on only one side of the paper. 

 
 The format and sequence of the forms shall be preserved as far as practical.  

 
o Practice Pointer: Every form is numbered using the acronym "GPCSF" 

before the number of the form.  GPCSF means Georgia Probate Court 
Standard Form. The number can be found at the bottom left of the 
form.  At the bottom right of each form is the effective date, such as "Eff. 
July 2017".  When using a form, a good practice is to download the form 
as it exists from one of the website sources to ensure you are using the 
most recent version (sometimes updates are made to some of the forms 
but not all of the forms in a given year).  However, if you are duplicating a 
prior effort to save time and you do not want to start from scratch, you 
should at least download the form from the website and look at the bottom 
right corner to make sure you are using the most recent version. 

 
o A few of the forms still have the word "complete" after the effective date, 

which is leftover from an old way of organizing these forms.  The forms 
used to be issued in two formats: one had pages only intended for use by 
the petitioner (and would have the word "petitioner" after the effective 
date) and one had pages only intended for use by the court clerk (and 
would have the word "court" after the effective date).  If a form contained 
both types of forms, it was designated as "complete".  Some forms were 
not updated in the last round of updates in 2017, so they may show the 
years 2008, 2011, 2014, etc. 

 
 Complete all portions of the form.  Check with your probate court to determine 

its policies in regard to the level of completion which is required of you with 
respect to the "Court's portion" of the form. The Court's portion includes the 
Court's signatures and dates, name and answer of any guardian ad litem, 
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evaluator, or other person appointed by the Court, and other information that is 
not reasonably within the petitioner's knowledge. 

 
 Whenever an instruction within the form indicates that the petitioner should 

check a blank if applicable, any clear mark is acceptable. If the form indicates 
that initials are required, then only handwritten initials by the party will be 
accepted.  Typed initials are not acceptable.  

 
 If the space provided in the form is not adequate to provide a full answer, then 

additional sheets may be attached so long as the name of the decedent, 
proposed ward, ward, or minor; caption of the case; and appropriate paragraph 
number(s) are shown on each additional sheet.  

 
 If you make material changes to the form, then you must identify those changes 

by formatting them in all capital letters, in bold, and underlined or by other clear 
indication.  "Material changes" do NOT include changes that are grammatical, 
changes in gender, changes from singular to plural, omission of optional or 
alternative language, and the inclusion of information such as names and 
addresses.  For words with Latin endings, such as "executor," "administrator," 
"testator," and "caveator," include the plural and/or feminine if the context so 
implies. 

 
 If there is language in the standard form that is considered inapplicable, then it 

should be stricken with a single strikethrough, or otherwise clearly 
indicated.  Words in parentheses should be left in the form, if applicable, or 
stricken through if not applicable.  However, where the letter "s" appears in 
parentheses to denote the plural, it is not necessary to strike the "s" when the 
singular applies if otherwise clear from the context.  If a blank or paragraph is 
not applicable, then it should be marked "N/A."  If an entire page is not 
applicable, the page may be omitted and beside the number of the next 
applicable page there should be placed a similar notation to the following: 
"Page(s) ______ not applicable."  Additional paragraphs or interlineations may 
be added if they are necessary, but they must be clearly identified.  

 
 Any change to a form that might be appropriate due to a change in law that 

occurred after the form was adopted by the Council may be added but should 
be clearly identified.  

 
 If a standard form is available, but not used, then the content of the substituted 

pleading or document must conform to the standard form. Such pleading or 
document should indicate all changes from the standard form. Any material 
deletions must be shown with a single strikethrough, or otherwise clearly 
indicated.  At the end of any such substituted pleading or document, the 
attorney must sign the following statement: "I certify that the content of the 
foregoing is identical in all material respects with the Georgia Probate Court 
Standard Form entitled _______________________ but for the additions 
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and/or deletions indicated therein, as required by the Uniform Probate Court 
Rules."  In any proceeding for which a standard form has been adopted but not 
used, the court may, in its discretion, decline to process the pleading or 
document not on said standard form that does not possess the above 
statement and signature.  

 
 All pleadings and other documents shall be signed by the responsible attorney 

or party who prepared the documents with his or her name, proper address, 
and telephone number typed or printed beneath said signature. If a party is 
represented in the matter by an attorney of record, that attorney must sign the 
pleading or document for it to be eligible for filing.  

 
 Prior to letters issuing in any case appointing an Administrator, Executor, 

Personal Representative, Conservator, or Guardian, an oath of office must be 
administered. The oath must be administered to the petitioning party by a 
Probate Judge or Clerk (the oath cannot be administered by a notary public). 
The oath of office may not be included as part of the form petition. Georgia 
Probate Court Standard Form 53, Commission to Administer Oath, can be used 
if the oath is to be administered to a petitioning party by a court outside the 
State of Georgia.  

 
 Whenever any petition is filed in Probate Court, proper jurisdiction must be 

established. In the event that jurisdiction is through the ownership of property 
rather than the domicile of a particular individual, those facts should be set out 
in the paragraph for "Additional Data: Where full particulars are lacking," which 
is usually the last paragraph of any Georgia Probate Court Standard Form.  If 
you need additional assistance preparing the pleading or document, it may be 
appropriate to consult the Civil Practice Act, the Official Code of Georgia, the 
Georgia Uniform Probate Court Rules, or an attorney.  

 
V. Conclusion 
 
The Council of Probate Court Judges of Georgia has provided Georgia citizens and 
practitioners alike with standard forms for use in the probate courts of Georgia.  The forms 
are frequently revised to reflect changes in the law and to better serve the community and 
the courts.  Any lawyer who practices in probate and estate administration law must be 
familiar with the forms.  A good place to start is the general instructions.  A deeper 
familiarity with each form requires a careful read of the applicable form and an 
understanding of the underlying law.  Oftentimes, a practitioner will need to modify the 
form to fit a client's needs.  Such modifications should be made in accordance with the 
guidelines set by the Council. 
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1. Litigation: not the scary monster under your bed that your mother warned you about. 

a. Planners and transaction attorneys are usually conflict-averse, and that’s why they 

went into that practice area. 

b. Litigators are just more constitutionally adapted to conflict (although they should be 

conflict-averse as a general rule because it’s better for their clients). 

c. Particularly in fiduciary situations, litigation is often just a cost of doing business. 

d. Disclaimer: this presentation only covers trust and estate litigation, and not the other 

types of litigation that occur in probate court (e.g., guardianships/conservatorships, 

etc.) or state courts. 

2. Litigation in General. 

a. For trust and estate litigation, there will obviously be a court involved. 

b. Which court you’ll be in is a significant question based on what you’re litigating: 

i. Trusts: almost always Superior Court. 

ii. Estates: almost always Probate Court. 

c. Pro tip: if your client gets involved in litigation, it’s best to get a litigator involved. 

It’s not rocket science, but it’s riven with pitfalls that can trip up very smart people 

who don’t litigate for a living. 
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d. The rules of the Georgia Civil Practice Act apply to both Superior Courts and Probate 

Courts as “courts of record” under O.C.G.A. §§ 9-11-1, 9-11-81, and 15-9-122 

(except to the extent that a CPA provision conflicts with a specific provision of the 

Uniform Probate Code). 

e. So the CPA will be your road map when the litigation gets under way in either court. 

3. Trust Litigation 

a. Jurisdiction. 

i. The Georgia Constitution vests exclusive jurisdiction over equity matters in 

the Superior Court. See Ga. Const. 1983, Art. VI, § 4, ¶ I; O.C.G.A. § 15-6-

8(2) 

ii. So the Superior Courts have exclusive(-ish) jurisdiction over trust matters in 

the State of Georgia. “Exclusive-ish” because of O.C.G.A. 15-9-127, 

discussed below. 

iii. This is because trusts are matters of equity, see, e.g., Radford, Georgia Trusts 

and Trustees, § 1:8, and the probate court does not have equity jurisdiction. 

See Evans v. Evans, 236 Ga. App. 896, 514 S.E.2d 74 (1999). 

b. Venue. 

i. Good luck. 

ii. There is very little guidance on venue for trust proceeding in Georgia.  

iii. As a general proposition, because trust matters usually sound in equity, venue 

is covered by O.C.G.A. § 9-10-30, which states in relevant part that “All 

actions seeking equitable relief shall be filed in the county of the residence of 

one of the defendants against whom substantial relief is prayed…” 
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iv. So in the easy case of, e.g., a beneficiary suing a trustee for malfeasance and 

the trustee is an individual who lives in Georgia, you’re pretty safe suing in 

the county where that person lives. 

v. But there are lots of other fact patterns that can throw a wrench into that 

statute, and venue may be found where the beneficiary is, where the trust 

assets are, where the wrong was committed, where the trust places venue, 

where the trust was drafted, and others. 

vi. There’s a good discussion of venue in Bogert, The Law Of Trusts And 

Trustees, § 870.Jurisdiction to enforce trust—actions available, but again, it 

won’t give you much guidance for a Georgia case. Just make your best 

argument and see what happens. 

c. Subject matter of proceedings. 

i. Revocation. 

1. Under O.C.G.A. § 53-12-40:.  

a. A settlor shall have no power to modify or revoke a trust in the 

absence of an express reservation of such power. 

b. A power to revoke shall be deemed to include a power to 

modify, and an unrestricted power to modify shall be deemed 

to include a power to revoke. 

c. Any revocation or modification of an express trust shall be in 

writing and signed by the settlor. 
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2. A trust created during the settlor’s life which does not expressly create 

a right of revocation is presumed to be irrevocable. See Radford, 

Georgia Trusts and Trustees, § 3.1. 

ii. Reformation. 

1. A court may reform provisions of a trust if it is clear that the existing 

provisions were the result of a mistake of fact or law. See Radford, 

Georgia Trusts and Trustees, § 3:3 (citing O.C.G.A. § 53-12-60) 

2. Petitioner must show by clear and convincing evidence that a 

reformation is necessary to conform the provisions of the trust to the 

settlor's intention.  

iii. Modification/Termination. 

1. While the settlor is still alive: O.C.G.A. § 53-12-61(b), enacted in 2018, 

requires judicial approval of a petition to modify or terminate a trust if 

the settlor and all the beneficiaries consent and the trustee has received 

notice. The settlor's consent may be given by settlor; the settlor's agent 

if both the power of attorney and the trust expressly authorize the agent 

to consent; the settlor's conservator with approval of the court that is 

supervising the conservatorship; or if there is no authorized agent or 

conservator, by the settlor's guardian with the approval of the court that 

is supervising the guardianship. O.C.G.A. § 53-12-61(b)(1-3) The 

modification or termination shall be approved by the court “even if the 

modification or termination is inconsistent with a material purpose of 

the trust.” O.C.G.A. § 53-12-61(b). 
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2. Judicial modification/termination of trusts with consent of the 

beneficiaries after the settlor has died: under O.C.G.A. § 53-12-61(c), a 

court shall “(1) Modify a noncharitable irrevocable trust if all the 

beneficiaries consent, the trustee has received notice of the proposed 

modification, and the court concludes that modification is not 

inconsistent with any material purpose of such trust; and (2) Terminate 

a noncharitable irrevocable trust if all the beneficiaries consent, the 

trustee has received notice of the proposed termination, and the court 

concludes that continuance of such trust is not necessary to achieve any 

material purpose of such trust.” 

3. Decanting; non-judicial modification (i.e., not litigation). See O.C.G.A. 

§ 53-12-62; Radford, Georgia Trusts and Trustees, § 3:11. Consult with 

an expert if you’re even pondering this option. 

4. Uneconomic trusts: under O.C.G.A. § 53-12-65(a), a trustee may 

(without court involvement), after notice to the qualified beneficiaries, 

unilaterally terminate a trust either having a total value less than 

$100,000.00, or where the trustee's annual fee for administering the trust 

is 5% or more of the market value of the principal assets of the trust. 

Under § 53-12-65(b), a “court may modify or terminate a trust or 

remove a trustee and appoint a different trustee if it determines that the 

value of the trust property is insufficient to justify the cost of 

administration.” Under § 31-12-65(c), when such a trust is terminated, 
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“the trustee shall distribute the trust property in a manner consistent with 

the purposes of the trust.” 

iv. Accounting. 

1. Under O.C.G.A. §§ 53-12-230 & 231, a trustee can petition a court for 

an interim or final accounting to absolve the trustee from liability 

during the accounting period. 

2. O.C.G.A. § 53-12-232 gives any party the right to seek an equitable 

accounting of the trust. 

v. Construction of a trust. 

1. Similar to contracts: the court will first seek to determine the settlor’s 

intent. See, e.g., Ovrevik v. Ovrevik, 242 Ga. App. 95, 527 S.E.2d 586 

(2000). 

2. The court may hear parol evidence only if there is a latent or patent 

ambiguity in the instrument itself. See O.C.G.A. 53-12-27. 

3. The judicial vehicle by which actions for construction are filed is the 

Georgia Declaratory Judgments Act, O.C.G.A. §§ 9-4-1, et seq. 

4. Note below that under O.C.G.A. § 15-9-127, probate courts have 

concurrent jurisdiction over declaratory judgments regarding 

“fiduciaries,” even though trusts are generally creatures of equity with 

original jurisdiction in the Superior Courts. 
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vi. Removal of Trustee. 

1. A trustee may be removed under the terms of the trust or upon petition 

to the court by any interested person showing good cause. O.C.G.A. § 

53-12-221. 

2. There is no definition of “interested person” in the 2010 Trust Code 

Revision, but see Radford, Georgia Trusts and Trustees, § 7:9 for a 

discussion of former O.C.G.A. § § 53-12-2(40) (1991), which defined 

an “interested person” as: 

a trustee, beneficiary or any other person having an interest in or 

claim against the trust. This meaning as it relates to particular 

persons, may vary from time to time and must be determined 

according to the particular purposes of and matter involved in 

any proceeding.  

vii. Breach of Fiduciary Duty 

1. Under O.C.G.A. 53-12-301(a), “[i]f a trustee commits a breach of 

trust, or threatens to commit a breach of trust, a beneficiary shall have 

a cause of action to seek: 

(1) To recover damages; 

(2) To compel the trustee to perform the trustee's duties; 

(3) To require an accounting; 

(4) To enjoin the trustee from committing a breach of trust; 

(5) To compel the trustee to redress a breach of trust by 

payment of money or otherwise; 
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(6) To appoint a temporary trustee to take possession of the 

trust property and administer the trust or to suspend a trustee 

with or without the appointment of a temporary trustee; 

(7) To remove the trustee; and 

(8) To reduce or deny compensation of the trustee. 

2. Under O.C.G.A. § 53-12-302, damages for breach of trust include, but 

are not limited to:  

(1) Any loss or depreciation in value of the trust property as a 

result of such breach of trust, with interest; 

(2) Any profit made by the trustee through such breach of trust, 

with interest; 

(3) Any amount that would reasonably have accrued to the trust 

or beneficiary if there had been no breach of trust, with 

interest; and 

(4) In the discretion of the court, expenses of litigation, 

including reasonable attorney's fees incurred in bringing an 

action on such breach or threat to commit such breach. 

4. Estate Litigation. 

a. Jurisdiction. 

i. O.C.G.A. § 15-9-30(a): Probate courts have authority, unless otherwise 

provided by law, to exercise original, exclusive, and general jurisdiction of the 

following subject matters: 

1) The probate of wills; 
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2) The granting of letters testamentary and of administration and the repeal 

or revocation of the same; 

3) All controversies in relation to the right of executorship or administration; 

4) The sale and disposition of the property belonging to, and the distribution 

of, deceased persons' estates; 

5) The appointment and removal of guardians of minors, conservators of 

minors, guardians of incapacitated adults, and conservators of incapacitated 

adults and persons who are incompetent because of mental illness or 

intellectual disability; 

6) All controversies as to the right of guardianship and conservatorship, 

except that the probate court shall not be an appropriate court to take action 

under Code Section 19-7-4; 

7) The auditing and passing of returns of all executors, administrators, 

guardians of property, conservators, and guardians; 

8) The discharge of former sureties and the requiring of new sureties from 

administrators, guardians of property, conservators, and guardians; 

9) All matters as may be conferred on them by Chapter 3 of Title 37; 

10) All matters as may be conferred on them by Chapter 13 of Title 53; 

11) All other matters and things as appertain or relate to estates of deceased 

persons and to persons who are incompetent because of mental illness or 

intellectual disability; and 

12) All matters as may be conferred on them by the Constitution and laws. 
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b. HOWEVER…Probate Courts also have concurrent jurisdiction with Superior Courts 

over certain specific issues defined by O.C.G.A. § 15-9-127: 

Probate courts subject to this article shall have concurrent jurisdiction with 

superior courts with regard to the proceedings for: 

(1) Declaratory judgments involving fiduciaries pursuant to Code Sections 9-

4-4 [Rights of persons interested in estates or trusts], 9-4-5 [filing of dec 

action], and 9-4-6 [right to jury trial]; 

(2) Tax motivated estate planning dispositions of wards' property pursuant to 

Code Sections 29-3-36 [conservators of minors, estate plan for minor] and 29-

5-36 [conservators of adults, estate plan for ward]; 

(3) Approval of settlement agreements pursuant to former Code Section 53-3-

22 as such existed on December 31, 1997, if applicable, or Code Section 53-5-

25 [Settlement agreements under which probate is granted or denied]; 

(4) Appointment of new trustee to replace trustee pursuant to Code Section 

53-12-201 [Appointment of trustees; granting of power]; 

(5) Acceptance of the resignation of a trustee upon written request of the 

beneficiaries pursuant to Code Section 53-12-220 [Resignation of trustees]; 

(6) Acceptance of resignation of a trustee upon petition of the trustee pursuant 

to Code Section 53-12-220; 

(7) Motions seeking an order for disinterment and deoxyribonucleic acid 

(DNA) testing as provided in Code Section 53-2-27; 

(8) Conversion to a unitrust and related matters pursuant to Code Section 53-

12-362; and 
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(9) Adjudication of petitions for direction or construction of a will pursuant to 

Code Section 23-2-92 [equitable petitions for direction]. 

c. Two tiers of probate courts. 

i. Under O.C.G.A. 15-9-120(2), “probate court” is defined as “a probate court of 

a county having a population of more than 90,000 persons according to the 

United States decennial census of 2010 or any future such census in which the 

judge thereof has been admitted to the practice of law for at least seven 

years.” 

ii. Probate courts in counties smaller than that are generally referred to as “non-

Article 6” courts, referring to Article 6 of Chapter 9 of Title 15, which defines 

“probate courts” above. 

iii. The limited jurisdiction probate courts cannot conduct jury trials. O.C.G.A. § 

15-9-121(c). 

iv. Litigants in the limited jurisdiction courts must also appeal to the Superior 

Court of that county for appellate review, and not the Georgia Supreme Court 

or Court of Appeals, whereas the Article 6 court litigants may appeal directly 

to the appellate courts. O.C.G.A. § 15-9-123; O.C.G.A. § 5-6-33(a)(2).  

v. Article 6 probate courts have a default discovery period of 6 months, whereas 

non-Article-6 courts have a default discovery period of 2 months. Uniform 

Probate Court Rule 5. 

vi. Otherwise, sources of law, venue, applicability of the Civil Practice Act, and 

service rules are the same for each type of probate court. 

d. Subject matter of proceedings. 
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i. The only issue to be addressed on probate of a will in solemn form is devisavit 

vel non: 

whether the paper propounded is, or is not, the last will and testament of the 

deceased.... (G)enerally, when a will is offered for probate ..., there are only 

three matters for consideration: (1) the legal execution of the will; (2) the 

testamentary capacity of the testator; and (3) the presence or absence of undue 

influence, fraud, or mistake in the execution of the will.... The probate of a 

will is merely conclusive of the factum of the will. [Cits.] 

SunTrust Bank v. Peterson, 587 S.E.2d 849, 852, 263 Ga.App. 378, 380 (2003) 

(citing Cross v. Stokes, 275 Ga. 872, 874(1), 572 S.E.2d 538 (2002).  

ii. “Another matter—revocavit vel non (did the testator later revoke the will) 

may also be raised by caveat.” Id., (citing Radford, Redfearn Wills and 

Administration in Georgia (6th ed. 2000) § 5–20, pp. 121–122). 

iii. A caveator may also raise issues of forgery, testamentary capacity, due 

adherence to the formalities of execution and attestation, and whether the 

testator was from undue influence, fraud, or mistake. See, e.g., Shaw v. Fehn, 

196 Ga. 661 (1943).  

iv. So basically, “is this the Will?”; “was it executed properly?”; “did the testator 

have capacity?”; and “was the Will executed freely and voluntarily?” 

v. The burden is on the propounder of the Will to make a prima facie case 

showing these things. See, e.g., Brazil v. Roberts, 198 Ga. 477 (1944). 

vi. Once that prima facie case is made, the burden then shifts to the Caveator to 

rebut that showing. See, e.g., Langan v. Cheshire, 208 Ga. 107 (1951). 
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vii. Standing: any “person who will be injured by probate of a will, or who will 

benefit by its not being probated, has an interest in the proceeding so as to 

provide the necessary standing to caveat.” Lavender v. Wilkins, 228 S.E.2d 

888, 890–91, 237 Ga. 510, 512 (1976). 

e. Venue: what court will you be in?  

i. Domicile of testator, O.C.G.A. § 53-5-1:  

(a) The probate court shall have exclusive jurisdiction over the probate of 

wills. 

(b) The county of domicile of the testator at death shall give jurisdiction to the 

probate court of that county. 

(c) The domicile of a testator who was in the care of a nursing home or other 

similar facility at the time of death shall be presumed to be the county in 

which the testator was domiciled immediately before entering the nursing 

home or other facility; provided, however, this presumption may be rebutted. 

If it is determined by the probate court that the testator considered or, in the 

absence of an impairment of mental faculties, the testator would have 

considered the county in which the facility is located to be the testator's 

domicile, then for purposes of this Code section that county shall be 

considered the testator's county of domicile. 

ii. This includes wills that were drafted outside Georgia. 

f. When can litigation be commenced? 

i. “The personal representative shall be allowed six months from the date of the 

qualification of the first personal representative to serve in which to ascertain 
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the condition of the estate. Every personal representative shall, within 60 days 

from the date of qualification, publish a notice directed generally to all of the 

creditors of the estate to render an account of their demands. The notice shall 

be published once a week for four weeks in the official newspaper of the county 

in which the personal representative qualified. Creditors who fail to give notice 

of claims within three months from the date of publication of the personal 

representative's last notice shall lose all rights to an equal participation with 

creditors of equal priority to whom distribution is made before notice of such 

claims is brought to the personal representative, and they may not hold the 

personal representative liable for a misappropriation of the funds. If, however, 

there are assets in the hands of the personal representative sufficient to pay such 

debts and if no claims of greater priority are unpaid, the assets shall be thus 

appropriated notwithstanding failure to give notice.” O.C.G.A. § 53-7-41. 

ii. So creditors need to get their claims made against the Estate or be knocked out 

of any priority they might have, but they can’t file an action against the 

personal representative until after the six-month safe-harbor period.  

iii. “It is an elementary principle of law in wills and administration of estates that 

an executor or administrator must observe the priorities prescribed by law for 

the payment of the decedent's debts.” Redfearn, 1 Ga. Wills & Administration, 

§ 12:7 (citing Raper v. Smith, 101 Ga. App. 557, 558, 115 S.E.2d 234 (1960), 

judgment rev'd on other grounds, 216 Ga. 326, 116 S.E.2d 554 (1960)). 
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iv. “Any claim against an estate by a creditor of the testator has priority over any

claim of a legatee for the legacy.” Clarkson v. Clarkson, 12 S.E.2d 468, 469

(1940).

v. O.C.G.A. § 53-7-40 sets out the priority of claims against the Estate, much

like a bankruptcy proceeding.

vi. The personal representative/temporary administrator is entitled to

reimbursement from the Estate unless those expenses are a result of that

person’s misconduct. See, e.g., In re Estate of Garmon, 254 Ga. App. 84,

87(2), 561 S.E.2d 216 (2002).

g. Claims that can be made by heirs, beneficiaries, and creditors (all of which can be

objected to by other parties).

i. Petition for probate in solemn form.

ii. Petition for probate in common form.

iii. Petition for temporary letters of administration.

iv. Petition for letters of administration.

v. Petition for no administration necessary.

vi. Petition for year’s support.

Chapter 6 
15 of 15





Ethical Issues In Estate Planning
Presented By:

Ophelia W.Y. Chan
Chan Law Firm LLC
Marietta, GA

MACON SERIES



Ophelia W. Chan 

THE CHAN LAW FIRM, LLC  www.chanprobate.com 

678-256-3053 

ophelia@chanprobate.com 

ETHICAL ISSUES IN 

ESTATE PLANNING 

 

  

Chapter 7 
1 of 84



 

I. Who is Your Client? 

 There are many forms of “estate planning”.  Most often when people call 

about estate planning, they want a document which makes disposition of their 

property upon their deaths.  Sometimes, the client wants Elder Planning, that is 

planning for when they are no longer able to make competent decisions or want to 

prepare for a scenario in which they can be eligible for benefits, such as Nursing 

Home Medicaid.  Often in estate planning, a family member calls for another but 

who is the actual client? 

 Your client should always be the Testator, Grantor, or Principal and your 

loyalty should always be to that person.  The person who pays for your services is 

not always your client.  According to comment [10] of Rule 1.7 of the Rules of 

Professional Conduct, you should inform the client of that fact and get informed 

consent from the client.  Informed consent must be in writing. 

 The person giving you the instruction on the estate plan should be the Testator, 

Grantor, or Principal.  It is best practice to have a private conference with the 

Testator, Grantor, or Principal even if they insist on their family member being 

present.  I always explain to my clients that they are the client and it is my policy to 

have a private conference with just the client to protect them and the estate plan that 

we are drafting.  I also have the client execute the documents without family 
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members in the room so that we can be sure that the client is executing the documents 

of their own free will.   

 When a family walks into the office and they all want to hire you to draft their 

estate plan is there a conflict?  A lawyer can have multiple clients who are all in the 

same family.  Typically, spouses will go to the same lawyer for their estate plan.  

Each spouse, individually, is the lawyer’s client.  You have a duty under the Georgia 

Rules of Professional Conduct, Rule 1.6 to keep the confidences of each client.  (See 

also Formal Advisory Opinion No. 16-1).  So, if you have drafted Wills for both 

spouses and one calls you to change their Will, you cannot call the other spouse to 

inform them of the changes.  The representation of each spouse, individually, should 

be explained to them prior to the engagement of your services so that all parties are 

on the same page as to who the client is and that you represent each of them as 

individuals and not all of them as one family unit.   

 Does this scenario create a conflict such that you as the lawyer cannot 

represent the individual spouses in their estate planning anymore?  Not necessarily.  

The general rule on conflicts of interest is found in Rule 1.7 of the Rules of 

Professional Conduct.  It states that “A lawyer shall not represent or continue to 

represent a client if there is a significant risk that the lawyer’s own interests or the 

lawyer’s duties to another client, a former client…will materially and adversely 

affect the representation of the client.”  Your loyalty is to each client, individually, 
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not to the spousal unit.  Each client that you represent has their own estate plan and 

can have whatever their wishes are drafted into their plan, even if it is to disinherit 

their spouse.   The question is whether your duties to the other/former client will 

materially and adversely affect the representation of the client who wants to make 

changes to their estate plan without the knowledge of their spouse.   

Even if your representation of the spouse who wants to make changes to their 

estate plan is not technically a conflict, you should consider declining the matter and 

referring that client to another attorney who has no duties to either client to avoid 

even the appearance of a conflict. 

II. Your Former Client is Alleged to be Incapacitated; Can You 

Represent the Family in Seeking a Guardianship/Conservatorship 

Over your Former Client?  

 You created an estate plan for a client and now the client is alleged to need a 

guardian and conservator appointed.  The children of the client come to see you 

because you have always helped their parent and understand the need for the 

appointment of a guardian and conservator for their parent, your former client.  Is it 

a conflict to represent the children as the petitioners in a Petition for Appointment 

of a Guardian and/or Conservator for a Proposed Ward?   

A guardianship and/or conservatorship proceeding is an adversarial 

proceeding by its nature.  The petitioning party (the children in this case) is an 

Chapter 7 
4 of 84



 

interested person making the allegation of incapacity and the respondent to the 

proceeding is the proposed ward (your former client).  There certainly is an 

appearance of conflict because the action is an adversarial action against your former 

client and you need to make the determination of whether there is an actual conflict.   

There is an actual conflict if the former client claims in any way that he/she 

does not need the appointment of a guardian and/or conservator or that he/she objects 

to the petitioners being appointed as the guardian and/or conservator.  You owe a 

duty of loyalty and confidentiality to your former client.  Comment [4] of Rule 1.7 

states “As a general proposition, loyalty to a client prohibits undertaking 

representation directly adverse to that client without that client’s informed consent.”  

If the former client objects to the appointment of a guardian and/or conservator, you 

cannot represent a party whose position is directly adverse to that of your former 

client.  Additionally, it is likely that you gained information during your 

representation of the former client which could be used against your former client in 

the guardianship/conservatorship proceeding.  You cannot represent the petitioners 

under these facts because it is an actual conflict between you and the former client. 

If the former client does not have an objection to the Petition or the 

appointment of the petitioners as the guardian and/or conservator, you may be able 

to represent the petitioners as their attorney if you are not disqualified by the judge 

or your representation is not objected to by any party.  You can represent the 
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petitioners if there is informed consent given to you by the affected client and former 

client.  You must ask yourself though, can your former client give informed consent 

if he/she is alleged to lack sufficient capacity to make or communicate significant 

responsible decisions concerning his/her health or safety and to make or 

communicate significant responsible decisions concerning the management of 

his/her property?  It is probably best to decline the representation of the family 

members in this situation to avoid even the appearance of conflict.   

III. You Prepared a Power of Attorney for Your Former Client, can 

you Advise and/or Represent the Agent Under that Power of 

Attorney? 

If you have drafted a Power of Attorney for a client and now that client is in 

need of the named agent to act for him/her, can you also represent the agent?  

Theoretically, there is no conflict because the agent owes a fiduciary duty to the 

principal and should only be taking action on the Power of Attorney that is in the 

principal’s best interest.  However, you do not know if this is the case before you 

decide to meet with the agent.  There is a conflict if the agent is not acting in the 

principal’s best interest and is breaching their fiduciary duty to the principal.  If you 

have undertaking the representation of the agent, who do you owe a duty to at that 

point?  Can you tell the principal that their agent is breaching their fiduciary duties?   
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Each scenario is fact dependent but it is probably best to obtain informed 

consent from the clients before agreeing to undertake any representation of the agent 

or refer the agent to another attorney to avoid the appearance of conflict.  (See Rule 

1.7 and 1.9).  If you choose to undertake the representation of the agent and it 

becomes apparent that there is a conflict in the representation, it is best to withdraw. 

IV. Your Estate Planning Client is Now Deceased; Can You Represent 

the Nominated Executor in Probating the Will? 

Again, this depends on the circumstances.  Typically, it is allowable and 

reasonable that the lawyer who drafted the Will also helps the family through the 

probate process.  If there are no heirs or other interested persons contesting the 

validity of the Will, the drafting attorney can represent the nominated executor in 

the probate process and administration of the Estate.   

However, if the validity of the Will is contested, it is likely that the drafting 

lawyer or the lawyer who signed as a witness on the Will, will be a witness at a trial 

on the matter.  Rule 3.7 of the Professional Rules of Conduct states that “A lawyer 

shall not act as advocate at a trial in which the lawyer is likely to be a necessary 

witness…”.  If you drafted the Will or were a witness to the Will and will be a 

material witness at the trial, you cannot be the attorney who represents the 

propounder of the Will. 
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V. Can you Testify about your Communications with your Former 

Client in a Will Contest Case? 

Are you still bound by attorney-client privilege after your client dies with 

respect to their estate planning?  In other words, can you testify about your former 

client’s communications with you related to their estate planning?  There is case law 

which states that there is an exception to the privileged communications between a 

client and the attorney who prepared the Will.  The communications with respect to 

the Will and the transactions between the Testator and attorney are not protected by 

attorney-client privilege after the death of the Testator in a controversy about the 

validity of the Will.  Deloach v. Myers, 215 Ga. 255 (1959) and Schaffer v. Fox, 303 

Ga. App. 584 (2010). 

VI. Bequests from a Client 

Georgia Rules of Professional Conduct Rule 1.8 prohibits acceptance of a gift 

or bequest from a client if you have drafted the instrument of gift, including 

testamentary bequests unless the donee is a person related to you.  If you are drafting 

the Will or Trust for a client who is not related to you, you should not name yourself 

as a beneficiary in the Will or Trust.   

VII. Being Nominated as Executor or Trustee 

A drafting attorney can be nominated to act as the client’s Executor or Trustee.  
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This appears to be an ethical violation since executors and trustees are typically paid 

for their services and the financial interests may affect the attorney’s independent 

professional judgment.  But the Rules of Professional Conduct do not prohibit this 

transaction as long as the attorney discloses the conflict, gives notice of the conflict 

to the client in writing, and receives the client’s written consent.  A form notification 

and consent letter to the client is included as an addendum to the Formal Advisory 

Opinion No. 91-9.  
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GEORGIA RULES OF PROFESSIONAL CONDUCT 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

a. A lawyer shall maintain in confidence all information gained in the 

professional relationship with a client, including information which the client 

has requested to be held inviolate or the disclosure of which would be 

embarrassing or would likely be detrimental to the client, unless the client 

gives informed consent, except for disclosures that are impliedly authorized 

in order to carry out the representation, or are required by these rules or other 

law, or by order of the court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the 

lawyer reasonably believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another 

as a result of client criminal conduct or third party criminal 

conduct clearly in violation of the law; 

ii. to prevent serious injury or death not otherwise covered by 

subparagraph (i) above; 

iii. to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a 

defense to a criminal charge or civil claim against the lawyer 

based upon conduct in which the client was involved, or to 

respond to allegations in any proceeding concerning the lawyer's 

representation of the client; 

iv. to secure legal advice about the lawyer's compliance with these 

rules. 

2. In a situation described in paragraph (b) (1), if the client has acted at 

the time the lawyer learns of the threat of harm or loss to a victim, use 

or disclosure is permissible only if the harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b) (1) (i) 

or (ii), if feasible, the lawyer must make a good faith effort to persuade 

the client either not to act or, if the client has already acted, to warn the 

victim. 

c. The lawyer may, where the law does not otherwise require, reveal information 

to which the duty of confidentiality does not apply under paragraph (b) 

without being subjected to disciplinary proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law 

requires. 
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e. The duty of confidentiality shall continue after the client-lawyer relationship 

has terminated. 

The maximum penalty for a violation of this rule is disbarment. 

 

Comment 

 

[1] The lawyer is part of a judicial system charged with upholding the law. One of 

the lawyer's functions is to advise clients so that they avoid any violation of the law 

in the proper exercise of their rights.  

 

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential 

information of the client not only facilitates the full development of facts essential 

to proper representation of the client but also encourages people to seek early legal 

assistance. 

 

[3] Almost without exception, clients come to lawyers in order to determine what 

their rights are and what is, in the maze of laws and regulations, deemed to be legal 

and correct. The common law recognizes that the client's confidences must be 

protected from disclosure. Based upon experience, lawyers know that almost all 

clients follow the advice given, and the law is upheld.  

 

[4] A fundamental principle in the client-lawyer relationship is that the lawyer 

maintain confidentiality of information relating to the representation. The client is 

thereby encouraged to communicate fully and frankly with the lawyer even as to 

embarrassing or legally damaging subject matter.  

 

[4A] Information gained in the professional relationship includes information gained 

from a person (prospective client) who discusses the possibility of forming a client-

lawyer relationship with respect to a matter. Even when no client-lawyer relationship 

ensues, the restrictions and exceptions of these rules as to use or revelation of the 

information apply, e.g. Rules 1.9 and 1.10.  

 

[5] The principle of confidentiality is given effect in two related bodies of law, the 

attorney-client privilege (which includes the work product doctrine) in the law of 

evidence and the rule of confidentiality established in professional ethics. The 

attorney-client privilege applies in judicial and other proceedings in which a lawyer 

may be called as a witness or otherwise required to produce evidence concerning a 

client. The rule of client-lawyer confidentiality applies in situations other than those 

where evidence is sought from the lawyer through compulsion of law. Rule 1.6 
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applies not merely to matters communicated in confidence by the client but also to 

all information gained in the professional relationship, whatever its source. A lawyer 

may not disclose such information except as authorized or required by the Georgia 

Rules of Professional Conduct or other law. See also Scope. The requirement of 

maintaining confidentiality of information gained in the professional relationship 

applies to government lawyers who may disagree with the client's policy goals. 

 

Authorized Disclosure  

 

[6] A lawyer is impliedly authorized to make disclosures about a client when 

appropriate in carrying out the representation, except to the extent that the client's 

instructions or special circumstances limit that authority. In litigation, for example, 

a lawyer may disclose information by admitting a fact that cannot properly be 

disputed, or in negotiation by making a disclosure that facilitates a satisfactory 

conclusion. 

 

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other 

information relating to a client of the firm, unless the client has instructed that 

particular information be confined to specified lawyers.  

 

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing 

confidential legal advice about the lawyer's personal responsibility to comply with 

these rules. In most situations, disclosing information to secure such advice will be 

impliedly authorized for the lawyer to carry out the representation. Even when the 

disclosure is not impliedly authorized paragraph (b) (1) (iv) permits such disclosure 

because of the importance of a lawyer's compliance with the Georgia Rules of 

Professional Conduct.  

 

Disclosure Adverse to Client  

 

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to 

information about a client, a lawyer may foresee that the client intends serious harm 

to another person. The public is better protected if full and open communication by 

the client is encouraged than if it is inhibited.  

 

[9] Several situations must be distinguished. First, the lawyer may not knowingly 

assist a client in conduct that is criminal or fraudulent. See Rule 1.2 (d). Similarly, a 

lawyer has a duty under Rule 3.3 (a) (4) not to use false evidence. 

 

[10] Second, the lawyer may have been innocently involved in past conduct by the 
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client that was criminal or fraudulent. In such a situation the lawyer has not violated 

Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent conduct requires 

knowing that the conduct is of that character.  

 

[11] Third, the lawyer may learn that a client intends prospective conduct that is 

criminal and likely to result in death or substantial bodily harm. As stated in 

paragraph (b) (1), the lawyer has professional discretion to reveal information in 

order to prevent such consequences. The lawyer may make a disclosure in order to 

prevent death or serious bodily injury which the lawyer reasonably believes will 

occur. It is very difficult for a lawyer to "know" when such a heinous purpose will 

actually be carried out, for the client may have a change of mind.  

 

[12] The lawyer's exercise of discretion requires consideration of such factors as the 

nature of the lawyer's relationship with the client and with those who might be 

injured by the client, the lawyer's own involvement in the transaction and factors 

that may extenuate the conduct in question. Where practical, the lawyer should seek 

to persuade the client to take suitable action. In any case, a disclosure adverse to the 

client's interest should be no greater than the lawyer reasonably believes necessary 

to the purpose. A lawyer's decision not to take preventive action permitted by 

paragraph (b) (1) does not violate this rule.  

 

Withdrawal 

 

[13] If the lawyer's services will be used by the client in materially furthering a 

course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 

1.16 (a) (1).  

 

[14] After withdrawal the lawyer is required to refrain from making disclosure of 

the client's confidences, except as otherwise provided in Rule 1.6. Neither this rule 

nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving notice of the fact 

of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, 

document, affirmation, or the like.  

 

[15] Where the client is an organization, the lawyer may be in doubt whether 

contemplated conduct will actually be carried out by the organization. Where 

necessary to guide conduct in connection with this rule, the lawyer may make inquiry 

within the organization as indicated in Rule 1.13 (b).  
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Dispute Concerning a Lawyer's Conduct  

 

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in 

a client's conduct or other misconduct of the lawyer involving representation of the 

client, the lawyer may respond to the extent the lawyer reasonably believes 

necessary to establish a defense. The same is true with respect to a claim involving 

the conduct or representation of a former client. The lawyer's right to respond arises 

when an assertion of such complicity has been made. Paragraph (b) (1) (iii) does not 

require the lawyer to await the commencement of an action or proceeding that 

charges such complicity, so that the defense may be established by responding 

directly to a third party who has made such an assertion. The right to defend, of 

course, applies where a proceeding has been commenced. Where practicable and not 

prejudicial to the lawyer's ability to establish the defense, the lawyer should advise 

the client of the third party's assertion and request that the client respond 

appropriately. In any event, disclosure should be no greater than the lawyer 

reasonably believes is necessary to vindicate innocence, the disclosure should be 

made in a manner which limits access to the information to the tribunal or other 

persons having a need to know it, and appropriate protective orders or other 

arrangements should be sought by the lawyer to the fullest extent practicable. 

 

[17] If the lawyer is charged with wrongdoing in which the client's conduct is 

implicated, the rule of confidentiality should not prevent the lawyer from defending 

against the charge. Such a charge can arise in a civil, criminal or professional 

disciplinary proceeding, and can be based on a wrong allegedly committed by the 

lawyer against the client, or on a wrong alleged by a third person; for example, a 

person claiming to have been defrauded by the lawyer and client acting together. A 

lawyer entitled to a fee is permitted by paragraph (b) (1) (iii) to prove the services 

rendered in an action to collect it. This aspect of the rule expresses the principle that 

the beneficiary of a fiduciary relationship may not exploit it to the detriment of the 

fiduciary. As stated above, the lawyer must make every effort practicable to avoid 

unnecessary disclosure of information relating to a representation, to limit disclosure 

to those having the need to know it, and to obtain protective orders or make other 

arrangements minimizing the risk of disclosure.  

 

Disclosures Otherwise Required or Authorized  

 

[18] The attorney-client privilege is differently defined in various jurisdictions. If a 

lawyer is called as a witness to give testimony concerning a client, absent waiver by 

the client, paragraph (a) requires the lawyer to invoke the privilege when it is 

applicable. The lawyer must comply with the final orders of a court or other tribunal 
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of competent jurisdiction requiring the lawyer to give information about the client. 

 

[19] The Georgia Rules of Professional Conduct in various circumstances permit or 

require a lawyer to disclose information relating to the representation. See Rules 2.2, 

2.3, 3.3 and 4.1. In addition to these provisions, a lawyer may be obligated or 

permitted by other provisions of law to give information about a client. Whether 

another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the 

scope of these rules, but a presumption should exist against such a supersession. 

RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 

a. A lawyer shall not represent or continue to represent a client if there is a 

significant risk that the lawyer's own interests or the lawyer's duties to another 

client, a former client, or a third person will materially and adversely affect 

the representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client 

notwithstanding a significant risk of material and adverse effect if each 

affected client or former client gives informed consent, confirmed in writing, 

to the representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0 (c); 

2. having received in writing reasonable and adequate information about 

the material risks of and reasonable available alternatives to the 

representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these rules; 

2. includes the assertion of a claim by one client against another client 

represented by the lawyer in the same or substantially related 

proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the lawyer 

will be able to provide adequate representation to one or more of the 

affected clients. 

d. Though otherwise subject to the provisions of this rule, a part-time prosecutor 

who engages in the private practice of law may represent a private client 

adverse to the state or other political subdivision that the lawyer represents as 

a part-time prosecutor, except with regard to matters for which the part-time 

prosecutor had or has prosecutorial authority or responsibility. 

The maximum penalty for a violation of this rule is disbarment.  
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Comment 

 

Loyalty to a Client  

 

[1] Loyalty and independent judgment are essential elements in the lawyer's 

relationship to a client. If an impermissible conflict of interest exists before 

representation is undertaken the representation should be declined. The lawyer 

should adopt reasonable procedures, appropriate for the size and type of firm and 

practice, to determine in both litigation and non-litigation matters the parties and 

issues involved and to determine whether there are actual or potential conflicts of 

interest. 

 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or 

carry out an appropriate course of action for the client because of the lawyer's other 

competing responsibilities or interests. The conflict in effect forecloses alternatives 

that would otherwise be available to the client. Paragraph (a) addresses such 

situations. A possible conflict does not itself preclude the representation. The critical 

questions are the likelihood that a conflict will eventuate and, if it does, whether it 

will materially interfere with the lawyer's independent professional judgment in 

considering alternatives or foreclose courses of action that reasonably should be 

pursued on behalf of the client. Consideration should be given to whether the client 

wishes to accommodate the other interest involved.  

  

[3] If an impermissible conflict arises after representation has been undertaken, the 

lawyer should withdraw from the representation. See Rule 1.16. Where more than 

one client is involved and the lawyer withdraws because a conflict arises after 

representation, whether the lawyer may continue to represent any of the clients is 

determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having 

once been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 

 

[4] As a general proposition, loyalty to a client prohibits undertaking representation 

directly adverse to that client without that client's informed consent. Thus, a lawyer 

ordinarily may not act as advocate against a person the lawyer represents in some 

other matter, even if it is wholly unrelated. Paragraph (d) states an exception to that 

general rule. A part-time prosecutor does not automatically have a conflict of interest 

in representing a private client who is adverse to the state or other political 

subdivision (such as a city or county) that the lawyer represents as a part-time 

prosecutor, although it is possible that in a particular case, the part-time prosecutor 

could have a conflict of interest under paragraph (a).  
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Simultaneous representation in unrelated matters of clients whose interests are only 

generally adverse, such as competing economic enterprises, does not require 

informed consent of the respective clients.  

 

Consultation and Informed Consent  

 

[5] A client may give informed consent to representation notwithstanding a conflict. 

However, when a disinterested lawyer would conclude that the client should not 

agree to the representation under the circumstances, the lawyer involved cannot 

properly ask for such agreement or provide representation on the basis of the client's 

informed consent. When more than one client is involved, the question of conflict 

must be resolved as to each client. Moreover, there may be circumstances where it 

is impossible to make the disclosure necessary to obtain informed consent. For 

example, when the lawyer represents different clients in related matters and one of 

the clients refuses to give informed consent to the disclosure necessary to permit the 

other client to make an informed decision, the lawyer cannot properly ask the latter 

to give informed consent. If informed consent is withdrawn, the lawyer should 

consult Rule 1.9 and Rule 1.16.  

 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 

confirmed in writing. Such a writing may consist of a document executed by the 

client or one that the lawyer promptly records and transmits to the client following 

an oral consent. See Rule 1.0 (b). See also Rule 1.0 (s) (writing includes electronic 

transmission). If it is not feasible to obtain or transmit the writing at the time the 

client gives informed consent, then the lawyer must obtain or transmit it within a 

reasonable time thereafter. See Rule 1.0 (b). The requirement of a writing does not 

supplant the need in most cases for the lawyer to talk with the client, to explain the 

risks and advantages, if any, of representation burdened with a conflict of interest, 

as well as reasonably available alternatives, and to afford the client a reasonable 

opportunity to consider the risks and alternatives and to raise questions and concerns. 

Rather, the writing is required in order to impress upon clients the seriousness of the 

decision the client is being asked to make and to avoid disputes or ambiguities that 

might later occur in the absence of a writing.  

 

Lawyer's Interests  

 

[6] The lawyer's personal or economic interests should not be permitted to have an 

adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of 

a lawyer's own conduct in a transaction is in serious question, it may be difficult or 

impossible for the lawyer to give a client objective advice. A lawyer may not allow 
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related business interests to affect representation, for example, by referring clients 

to an enterprise in which the lawyer has an undisclosed interest. 

 

Conflicts in Litigation  

 

[7] Paragraph (c) (2) prohibits representation of opposing parties in the same or a 

similar proceeding including simultaneous representation of parties whose interests 

may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may 

exist by reason of substantial discrepancy in the parties' testimony, incompatibility 

in positions in relation to an opposing party or the fact that there are substantially 

different possibilities of settlement of the claims or liabilities in question. Such 

conflicts can arise in criminal cases as well as civil. The potential for conflict of 

interest in representing multiple defendants in a criminal case is so grave that 

ordinarily a lawyer should decline to represent more than one codefendant. On the 

other hand, common representation of persons having similar interests is proper if 

the risk of adverse effect is minimal, the requirements of paragraph (b) are met, and 

consent is not prohibited by paragraph (c).  

   

[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents 

in some other matter, even if the other matter is wholly unrelated. However, there 

are circumstances in which a lawyer may act as advocate against a client. For 

example, a lawyer representing an enterprise with diverse operations may accept 

employment as an advocate against the enterprise in an unrelated matter if doing so 

will not adversely affect the lawyer's relationship with the enterprise or conduct of 

the suit and if both clients give informed consent as required by paragraph (b). By 

the same token, government lawyers in some circumstances may represent 

government employees in proceedings in which a government entity is the opposing 

party. The propriety of concurrent representation can depend on the nature of the 

litigation. For example, a suit charging fraud entails conflict to a degree not involved 

in a suit for a declaratory judgment concerning statutory interpretation. 

 

[9] A lawyer may represent parties having antagonistic positions on a legal question 

that has arisen in different cases, unless representation of either client would be 

adversely affected. Thus, it is ordinarily not improper to assert such positions in 

cases while they are pending in different trial courts, but it may be improper to do 

so should one or more of the cases reach the appellate court.  

 

Interest of Person Paying for a Lawyer's Service  

 

[10] A lawyer may be paid from a source other than the client, if the client is 
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informed of that fact and gives informed consent and the arrangement does not 

compromise the lawyer's duty of loyalty to the client. See Rule 1.8 (f). For example, 

when an insurer and its insured have conflicting interests in a matter arising from a 

liability insurance agreement, and the insurer is required to provide special counsel 

for the insured, the arrangement should assure the special counsel's professional 

independence. So also, when a corporation and its directors or employees are 

involved in a controversy in which they have conflicting interests, the corporation 

may provide funds for separate legal representation of the directors or employees, if 

the clients give informed consent and the arrangement ensures the lawyer's 

professional independence.  

 

Non-litigation Conflicts  

 

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult 

to assess. Relevant factors in determining whether there is potential for material and 

adverse effect include the duration and extent of the lawyer's relationship with the 

client or clients involved, the functions being performed by the lawyer, the 

likelihood that actual conflict will arise and the likely prejudice to the client from 

the conflict if it does arise.  

 

[12] In a negotiation common representation is permissible where the clients are 

generally aligned in interest even though there is some difference of interest among 

them. 

 

[13] Conflict questions may also arise in estate planning and estate administration. 

A lawyer may be called upon to prepare wills for several family members, such as 

husband and wife, and, depending upon the circumstances, a conflict of interest may 

arise. In estate administration the identity of the client may be unclear under the law 

of a particular jurisdiction. Under one view, the client is the fiduciary; under another 

view the client is the estate or trust, including its beneficiaries. The lawyer should 

make clear the relationship to the parties involved.  

 

[14] A lawyer for a corporation or other organization who is also a member of its 

board of directors should determine whether the responsibilities of the two roles may 

conflict. The lawyer may be called on to advise the corporation in matters involving 

actions of the directors. Consideration should be given to the frequency with which 

such situations may arise, the potential intensity of the conflict, the effect of the 

lawyer's resignation from the board and the possibility of the corporation's obtaining 

legal advice from another lawyer in such situations. If there is material risk that the 

dual role will compromise the lawyer's independence of professional judgment, the 
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lawyer should not serve as a director.  

 

Conflict Charged by an Opposing Party  

 

[15] Resolving questions of conflict of interest is primarily the responsibility of the 

lawyer undertaking the representation. In litigation, a court may raise the question 

when there is reason to infer that the lawyer has neglected the responsibility. In a 

criminal case, inquiry by the court is generally required when a lawyer represents 

multiple defendants. Where the conflict is such as clearly to call into question the 

fair or efficient administration of justice, opposing counsel may properly raise the 

question. Such an objection should be viewed with caution, however, for it can be 

misused as a technique of harassment. See Scope. 

[16] For the purposes of 1.7 (d), part-time prosecutors include but are not limited to 

part-time solicitors-general, part-time assistant solicitors-general, part-time probate 

court prosecutors, part-time magistrate court prosecutors, part-time municipal court 

prosecutors, special assistant attorneys general, part-time juvenile court prosecutors 

and prosecutors pro tem.  

 

[17] Pragmatic considerations require that the rules treat a lawyer serving as a part-

time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-397 (1985). 

 

Special Considerations in Common Representation  

 

[18] As to the duty of confidentiality, continued common representation will almost 

certainly be inadequate if one client asks the lawyer not to disclose to the other client 

information relevant to the common representation. This is so because the lawyer 

has an equal duty of loyalty to each client, and each client has the right to be informed 

of anything bearing on the representation that might affect that client's interests and 

the right to expect that the lawyer will use that information to that client's benefit. 

See Rule 1.4. The lawyer should, at the outset of the common representation and as 

part of the process of obtaining each client's informed consent, advise each client 

that information will be shared and that the lawyer will have to withdraw if one client 

decides that some matter material to the representation should be kept from the other. 

In limited circumstances, it may be appropriate for the lawyer to proceed with the 

representation when the clients have agreed, after being properly informed, that the 

lawyer will keep certain information confidential. For example, the lawyer may 

reasonably conclude that failure to disclose one client's trade secrets to another client 

will not adversely affect representation involving a joint venture between the clients 

and agree to keep that information confidential with the informed consent of both 
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clients. 

 

  

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

a. A lawyer shall neither enter into a business transaction with a client if the 

client expects the lawyer to exercise the lawyer's professional judgment 

therein for the protection of the client, nor shall the lawyer knowingly acquire 

an ownership, possessory, security or other pecuniary interest adverse to a 

client unless:  

1. the transaction and terms on which the lawyer acquires the interest are 

fair and reasonable to the client and are fully disclosed and transmitted 

in writing to the client in a manner which can be reasonably understood 

by the client; 

2. the client is advised in writing of the desirability of seeking and is given 

a reasonable opportunity to seek the advice of independent counsel in 

the transaction; and 

3. the client gives informed consent, in a writing signed by the client, to 

the essential terms of the transaction and the lawyer's role in the 

transaction, including whether the lawyer is representing the client in 

the transaction. 

b. A lawyer shall not use information gained in the professional relationship with 

a client to the disadvantage of the client unless the client gives informed 

consent, except as permitted or required by these rules. 

c. A lawyer shall not prepare an instrument giving the lawyer or a person related 

to the lawyer as parent, grandparent, child, grandchild, sibling, or spouse any 

substantial gift from a client, including a testamentary gift, except where the 

client is related to the donee. 

d. Prior to the conclusion of representation of a client, a lawyer shall not make 

or negotiate an agreement giving the lawyer literary or media rights to a 

portrayal or account based in substantial part on information relating to the 

representation. 

e. A lawyer shall not provide financial assistance to a client in connection with 

pending or contemplated litigation, except that:  

1. a lawyer may advance court costs and expenses of litigation, the 

repayment of which may be contingent on the outcome of the matter; 

or 

2. a lawyer representing a client unable to pay court costs and expenses of 

litigation may pay those costs and expenses on behalf of the client. 
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f. A lawyer shall not accept compensation for representing a client from one 

other than the client unless:  

1. the client gives informed consent; 

2. there is no interference with the lawyer's independence of professional 

judgment or with the client-lawyer relationship; and 

3. information relating to representation of a client is protected as required 

by Rule 1.6. 

g. A lawyer who represents two or more clients shall not participate in making 

an aggregate settlement of the claims for or against the clients, nor in a 

criminal case an aggregated agreement as to guilty or nolo contendere pleas, 

unless each client gives informed consent, in a writing signed by the client. 

The lawyers disclosure shall include the existence and nature of all claims or 

pleas involved and of the participation of each person in the settlement. 

h. A lawyer shall not make an agreement prospectively limiting the lawyer's 

liability to a client for malpractice unless permitted by law and the client is 

independently represented in making the agreement, or settle a claim for such 

liability with an unrepresented client or former client without first advising 

that person in writing that independent representation is appropriate in 

connection therewith. 

i. A lawyer related to another lawyer as parent, grandparent, child, grandchild, 

sibling or spouse shall not represent a client in a representation directly 

adverse to a person whom the lawyer has actual knowledge is represented by 

the other lawyer unless his or her client gives informed consent regarding the 

relationship. The disqualification stated in this paragraph is personal and is 

not imputed to members of firms with whom the lawyers are associated. 

j. A lawyer shall not acquire a proprietary interest in the cause of action or 

subject matter of litigation the lawyer is conducting for a client, except that 

the lawyer may:  

1. acquire a lien granted by law to secure the lawyer's fees or expenses as 

long as the exercise of the lien is not prejudicial to the client with 

respect to the subject of the representation; and 

2. contract with a client for a reasonable contingent fee in a civil case, 

except as prohibited by Rule 1.5. 

The maximum penalty for a violation of Rule 1.8 (b) is disbarment. The maximum 

penalty for a violation of Rule 1.8 (a) and 1.8 (c)-(j) is a public reprimand. 
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Comment 

 

Transactions Between Client and Lawyer  

 

[1A] As a general principle, all transactions between client and lawyer should be fair 

and reasonable to the client. The client should be fully informed of the true nature 

of the lawyer's interest or lack of interest in all aspects of the transaction. In such 

transactions a review by independent counsel on behalf of the client is often 

advisable. Furthermore, a lawyer may not exploit information relating to the 

representation to the client's disadvantage. For example, a lawyer who has learned 

that the client is investing in specific real estate may not, without the client's 

informed consent, seek to acquire nearby property where doing so would adversely 

affect the client's plan for investment. Paragraph (a) does not, however, apply to 

standard commercial transactions between the lawyer and the client for products or 

services that the client generally markets to others, for example, banking or 

brokerage services, medical services, products manufactured or distributed by the 

client, and utilities' services. In such transactions, the lawyer has no advantage in 

dealing with the client, and the restrictions in paragraph (a) are unnecessary and 

impracticable. 

   

Use of Information to the Disadvantage of the Client  

   

[1B] It is a general rule that an attorney will not be permitted to make use of 

knowledge, or information, acquired by the attorney through the professional 

relationship with the client, or in the conduct of the client's business, to the 

disadvantage of the client. Paragraph (b) follows this general rule and provides that 

the client may waive this prohibition. However, if the waiver is conditional, the duty 

is on the attorney to comply with the condition.  

 

Gifts from Clients  

 

[2] A lawyer may accept a gift from a client, if the transaction meets general 

standards of fairness. For example, a simple gift such as a present given at a holiday 

or as a token of appreciation is permitted. If effectuation of a substantial gift requires 

preparing a legal instrument such as a will or conveyance, however, the client should 

have the objective advice that another lawyer can provide. Paragraph (c) recognizes 

an exception where the client is a relative of the donee or the gift is not substantial. 

 

Literary Rights  
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[3] An agreement by which a lawyer acquires literary or media rights concerning the 

subject of the representation creates a conflict between the interest of the client and 

the personal interest of the lawyer. Measures suitable in the representation of the 

client may detract from the publication value of an account of the representation. 

Paragraph (d) does not prohibit a lawyer representing a client in a transaction 

concerning literary property from agreeing that the lawyer's fee shall consist of a 

share in ownership in the property, if the arrangement conforms to Rule 1.5 and 

paragraph (j) of this rule.  

 

Financial Assistance to Clients  

 

[4] Paragraph (e) eliminates the former requirement that the client remain ultimately 

liable for financial assistance provided by the lawyer. It further limits permitted 

assistance to court costs and expenses directly related to litigation. Accordingly, 

permitted expenses would include expenses of investigation, medical diagnostic 

work connected with the matter under litigation and treatment necessary for the 

diagnosis, and the costs of obtaining and presenting evidence. Permitted expenses 

would not include living expenses or medical expenses other than those listed above. 

 

Payment for a Lawyer's Services from One Other Than The Client  

  

[5] Lawyers are frequently asked to represent a client under circumstances in which 

a third person will compensate the lawyer, in whole or in part. The third person might 

be a relative or friend, an indemnitor (such as a liability insurance company) or a co-

client (such as a corporation sued along with one or more of its employees). Because 

third-party payers frequently have interests that differ from those of the client, 

including interests in minimizing the amount spent on the representation and in 

learning how the representation is progressing, lawyers are prohibited from 

accepting or continuing such representations unless the lawyer determines that there 

will be no interference with the lawyer's independent professional judgment and 

there is informed consent from the client. See also Rule 5.4 (c) (prohibiting 

interference with a lawyer's professional judgment by one who recommends, 

employs or pays the lawyer to render legal services for another). 

 

Settlement of Aggregated Claims  

 

[6] Paragraph (g) requires informed consent. This requirement is not met by a 

blanket consent prior to settlement that the majority decision will rule. 

 

Agreements to Limit Liability  
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[7] A lawyer may not condition an agreement to withdraw or the return of a client's 

documents on the client's release of claims. However, this paragraph is not intended 

to apply to customary qualifications and limitations in opinions and memoranda. 

 

[8] A lawyer should not seek prospectively, by contract or other means, to limit the 

lawyer's individual liability to a client for the lawyer's malpractice. A lawyer who 

handles the affairs of a client properly has no need to attempt to limit liability for the 

lawyer's professional activities and one who does not handle the affairs of clients 

properly should not be permitted to do so. A lawyer may, however, practice law as 

a partner, member, or shareholder of a limited liability partnership, professional 

association, limited liability company, or professional corporation.  

 

Family Relationships Between Lawyers  

 

[9] Paragraph (i) applies to related lawyers who are in different firms. Related 

lawyers in the same firm are governed by Rules 1.7, 1.9, and 1.10.  

 

Acquisition of Interest in Litigation  

 

[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from 

acquiring a proprietary interest in litigation. This general rule, which has its basis in 

the common law prohibition of champerty and maintenance, is subject to specific 

exceptions developed in decisional law and continued in these rules, such as the 

exception for reasonable contingent fees set forth in Rule 1.5 and the exception for 

lawyer's fees and for certain advances of costs of litigation set forth in paragraph (e). 

RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT 

a. A lawyer who has formerly represented a client in a matter shall not thereafter 

represent another person in the same or a substantially related matter in which 

that person's interests are materially adverse to the interests of the former 

client unless the former client gives informed consent, confirmed in writing. 

b. A lawyer shall not knowingly represent a person in the same or a substantially 

related matter in which a firm with which the lawyer formerly was associated 

had previously represented a client:  

1. whose interests are materially adverse to that person; and 

2. about whom the lawyer had acquired information protected by Rules 

1.6 and 1.9 (c), that is material to the matter; unless the former client 

gives informed consent, confirmed in writing.  
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c. A lawyer who has formerly represented a client in a matter or whose present 

or former firm has formerly represented a client in a matter shall not 

thereafter:  

1. use information relating to the representation to the disadvantage of the 

former client except as Rule 1.6 or Rule 3.3 would permit or require 

with respect to a client, or when the information has become generally 

known; or 

2. reveal information relating to the representation except as Rule 1.6 or 

Rule 3.3 would permit or require with respect to a client. 

The maximum penalty for a violation of this rule is disbarment.  

 

Comment 

 

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing 

duties with respect to confidentiality and conflicts of interest and thus may not 

represent another client except in conformity with this rule. Under this rule for 

example, a lawyer could not properly seek to rescind on behalf of a new client a 

contract drafted on behalf of the former client. So also a lawyer who has prosecuted 

an accused person could not properly represent the accused in a subsequent civil 

action against the government concerning the same transaction nor could a lawyer 

who has represented multiple clients in a matter represent one of the clients against 

the others in the same or a substantially related matter after a dispute arose among 

the clients in that matter, unless all affected clients give informed consent. See 

Comment [9]. Current and former government lawyers must comply with this rule 

to the extent required by Rule 1.11.  

 

[2] The scope of a "matter" for purposes of this rule depends on the facts of a 

particular situation or transaction. The lawyer's involvement in a matter can also be 

a question of degree. When a lawyer has been directly involved in a specific 

transaction, subsequent representation of other clients with materially adverse 

interests in that transaction clearly is prohibited. On the other hand, a lawyer who 

recurrently handled a type of problem for a former client is not precluded from later 

representing another client in a factually distinct problem of that type even though 

the subsequent representation involves a position adverse to the prior client. Similar 

considerations can apply to the reassignment of military lawyers between defense 

and prosecution functions within the same military jurisdictions. The underlying 

question is whether the lawyer was so involved in the matter that the subsequent 

representation can be justly regarded as a changing of sides in the matter in question. 
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[3] Matters are "substantially related" for purposes of this rule if they involve the 

same transaction or legal dispute or if there otherwise is a substantial risk that 

confidential information as would normally have been obtained in the prior 

representation would materially advance the client's position in the subsequent 

matter. For example, a lawyer who has represented a businessperson and learned 

extensive private financial information about that person may not then represent that 

person's spouse in seeking a divorce. Similarly, a lawyer who has previously 

represented a client in securing environmental permits to build a shopping center 

would be precluded from representing neighbors seeking to oppose rezoning of the 

property on the basis of environmental considerations; however, the lawyer would 

not be precluded, on the grounds of substantial relationship, from defending a tenant 

of the completed shopping center in resisting eviction for nonpayment of rent. 

Information that has been disclosed to the public or to other parties adverse to the 

former client ordinarily will not be disqualifying. Information acquired in a prior 

representation may have been rendered obsolete by the passage of time, a 

circumstance that may be relevant in determining whether two representations are 

substantially related. In the case of an organizational client, general knowledge of 

the client's policies and practices ordinarily will not preclude a subsequent 

representation; on the other hand, knowledge of specific facts gained in a prior 

representation that are relevant to the matter in question ordinarily will preclude such 

a representation. A former client is not required to reveal the confidential 

information learned by the lawyer in order to establish a substantial risk that the 

lawyer has confidential information to use in the subsequent matter. A conclusion 

about the possession of such information may be based on the nature of the services 

the lawyer provided the former client and information that would in ordinary practice 

be learned by a lawyer providing such services. 

RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL 

a. A lawyer shall hold funds or other property of clients or third persons that are 

in a lawyer's possession in connection with a representation separate from the 

lawyer's own funds or other property. Funds shall be kept in one or more 

separate accounts maintained in an approved institution as defined by Rule 

1.15 (III) (c) (1). Other property shall be identified as such and appropriately 

safeguarded. Complete records of such account funds and other property shall 

be kept by the lawyer and shall be preserved for a period of six years after 

termination of the representation. 

b. For the purposes of this rule, a lawyer may not disregard a third person's 

interest in funds or other property in the lawyer's possession if:  

1. the interest is known to the lawyer, and 
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2. the interest is based upon one of the following:  

i. A statutory lien; 

ii. A final judgment addressing disposition of those funds or 

property; or 

iii. A written agreement by the client or the lawyer on behalf of the 

client guaranteeing payment out of those funds or property. 

The lawyer may disregard the third person's claimed interest if the lawyer 

reasonably concludes that there is a valid defense to such lien, judgment, or 

agreement. 

c. Upon receiving funds or other property in which a client or third person has 

an interest, a lawyer shall promptly notify the client or third person. Except as 

stated in this rule or otherwise permitted by law or by agreement with the 

client, a lawyer shall promptly deliver to the client or third person any funds 

or other property that the client or third person is entitled to receive and, upon 

request by the client or third person, shall promptly render a full accounting 

regarding such property. 

d. When in the course of representation a lawyer is in possession of funds or 

other property in which both the lawyer and a client or a third person claim 

interest, the property shall be kept separate by the lawyer until there is an 

accounting and severance of their interests. If a dispute arises concerning their 

respective interests, the portion in dispute shall be kept separate by the lawyer 

until the dispute is resolved. The lawyer shall promptly distribute all portions 

of the funds or property as to which the interests are not in dispute. 

The maximum penalty for a violation of this rule is disbarment. 

Comment 

[1] A lawyer should hold property of others with the care required of a professional 

fiduciary. Securities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances. All property which is the 

property of clients or third persons should be kept separate from the lawyer's 

business and personal property and, if monies, in one or more trust accounts. 

Separate trust accounts may be warranted when administering estate monies or 

acting in similar fiduciary capacities. 

[2] Lawyers often receive funds from third parties from which the lawyer's fee will 

be paid. If there is risk that the client may divert the funds without paying the fee, 

the lawyer is not required to remit the portion from which the fee is to be paid. 
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However, a lawyer may not hold funds to coerce a client into accepting the lawyer's 

contention. The disputed portion of the funds should be kept in trust and the lawyer 

should suggest means for prompt resolution of the dispute, such as arbitration or 

interpleader. The undisputed portion of the funds shall be promptly distributed. 

[3] Third parties, such as a client's creditors, may have just claims against funds or 

other property in a lawyer's custody. A lawyer may have a duty under applicable law 

to protect such third-party claims against wrongful interference by the client, and 

accordingly may refuse to surrender the property to the client. However, a lawyer 

should not unilaterally assume to arbitrate a dispute between the client and the third 

party. The obligations of a lawyer under this rule are independent of those arising 

from activity other than rendering legal services. For example, a lawyer who serves 

as an escrow agent is governed by the applicable law relating to fiduciaries even 

though the lawyer does not render legal services in the transaction. 

[3A] In those cases where it is not possible to ascertain who is entitled to disputed 

funds or other property held by the lawyer, the lawyer may hold such disputed funds 

for a reasonable period of time while the interested parties attempt to resolve the 

dispute. If a resolution cannot be reached, it would be appropriate for a lawyer to 

interplead such disputed funds or property. 

[4] A "clients' security fund" provides a means through the collective efforts of the 

bar to reimburse persons who have lost money or property as a result of dishonest 

conduct of a lawyer. Where such a fund has been established, a lawyer should 

participate. 

RULE 3.7 LAWYER AS WITNESS 

a. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be 

a necessary witness except where:  

1. the testimony relates to an uncontested issue; 

2. the testimony relates to the nature and value of legal services rendered 

in the case; or 

3. disqualification of the lawyer would work substantial hardship on the 

client. 

b. A lawyer may act as advocate in a trial in which another lawyer in the lawyer's 

firm is likely to be called as a witness unless precluded from doing so by Rule 

1.7 or Rule 1.9. 
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The maximum penalty for a violation of this rule is a public reprimand.  

 

Comment 

 

[1] Combining the roles of advocate and witness can prejudice the opposing party 

and can involve a conflict of interest between the lawyer and client. 

 

[2] The opposing party has proper objection where the combination of roles may 

prejudice that party's rights in the litigation. A witness is required to testify on the 

basis of personal knowledge, while an advocate is expected to explain and comment 

on evidence given by others. It may not be clear whether a statement by an advocate-

witness should be taken as proof or as an analysis of the proof. 

 

[3] Paragraph (a) (1) recognizes that if the testimony will be uncontested, the 

ambiguities in the dual role are purely theoretical. Paragraph (a) (2) recognizes that 

where the testimony concerns the extent and value of legal services rendered in the 

action in which the testimony is offered, permitting the lawyers to testify avoids the 

need for a second trial with new counsel to resolve that issue. Moreover, in such a 

situation the judge has firsthand knowledge of the matter in issue; hence, there is 

less dependence on the adversary process to test the credibility of the testimony. 

 

[4] Apart from these two exceptions, paragraph (a) (3) recognizes that a balancing 

is required between the interests of the client and those of the opposing party. 

Whether the opposing party is likely to suffer prejudice depends on the nature of the 

case, the importance and probable tenor of the lawyer's testimony, and the 

probability that the lawyer's testimony will conflict with that of other witnesses. 

Even if there is risk of such prejudice, in determining whether the lawyer should be 

disqualified, due regard must be given to the effect of disqualification on the lawyer's 

client. It is relevant that one or both parties could reasonably foresee that the lawyer 

would probably be a witness. The principle of imputed disqualification stated in Rule 

1.10: Imputed Disqualification has no application to this aspect of the problem. 

 

[5] Whether the combination of roles involves an improper conflict of interest with 

respect to the client is determined by Rule 1.7: Conflict of Interest: General Rule or 

Rule 1.9: Conflict of Interest: Former Client. For example, if there is likely to be 

substantial conflict between the testimony of the client and that of the lawyer or a 

member of the lawyer's firm, the representation is improper. The problem can arise 
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whether the lawyer is called as a witness on behalf of the client or is called by the 

opposing party. Determining whether or not such a conflict exists is primarily the 

responsibility of the lawyer involved. See Comment to Rule 1.7: Conflict of Interest. 

If a lawyer who is a member of a firm may not act as both advocate and witness by 

reason of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies the 

firm also. 
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GEORGIA RULES OF PROFESSIONAL CONDUCT 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

a. A lawyer shall maintain in confidence all information gained in the 

professional relationship with a client, including information which the client 

has requested to be held inviolate or the disclosure of which would be 

embarrassing or would likely be detrimental to the client, unless the client 

gives informed consent, except for disclosures that are impliedly authorized 

in order to carry out the representation, or are required by these rules or other 

law, or by order of the court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the 

lawyer reasonably believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another 

as a result of client criminal conduct or third party criminal 

conduct clearly in violation of the law; 

ii. to prevent serious injury or death not otherwise covered by 

subparagraph (i) above; 

iii. to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a 

defense to a criminal charge or civil claim against the lawyer 

based upon conduct in which the client was involved, or to 

respond to allegations in any proceeding concerning the lawyer's 

representation of the client; 

iv. to secure legal advice about the lawyer's compliance with these 

rules. 

2. In a situation described in paragraph (b) (1), if the client has acted at 

the time the lawyer learns of the threat of harm or loss to a victim, use 

or disclosure is permissible only if the harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b) (1) (i) 

or (ii), if feasible, the lawyer must make a good faith effort to persuade 

the client either not to act or, if the client has already acted, to warn the 

victim. 

c. The lawyer may, where the law does not otherwise require, reveal information 

to which the duty of confidentiality does not apply under paragraph (b) 

without being subjected to disciplinary proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law 

requires. 
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e. The duty of confidentiality shall continue after the client-lawyer relationship 

has terminated. 

The maximum penalty for a violation of this rule is disbarment. 

 

Comment 

 

[1] The lawyer is part of a judicial system charged with upholding the law. One of 

the lawyer's functions is to advise clients so that they avoid any violation of the law 

in the proper exercise of their rights.  

 

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential 

information of the client not only facilitates the full development of facts essential 

to proper representation of the client but also encourages people to seek early legal 

assistance. 

 

[3] Almost without exception, clients come to lawyers in order to determine what 

their rights are and what is, in the maze of laws and regulations, deemed to be legal 

and correct. The common law recognizes that the client's confidences must be 

protected from disclosure. Based upon experience, lawyers know that almost all 

clients follow the advice given, and the law is upheld.  

 

[4] A fundamental principle in the client-lawyer relationship is that the lawyer 

maintain confidentiality of information relating to the representation. The client is 

thereby encouraged to communicate fully and frankly with the lawyer even as to 

embarrassing or legally damaging subject matter.  

 

[4A] Information gained in the professional relationship includes information gained 

from a person (prospective client) who discusses the possibility of forming a client-

lawyer relationship with respect to a matter. Even when no client-lawyer relationship 

ensues, the restrictions and exceptions of these rules as to use or revelation of the 

information apply, e.g. Rules 1.9 and 1.10.  

 

[5] The principle of confidentiality is given effect in two related bodies of law, the 

attorney-client privilege (which includes the work product doctrine) in the law of 

evidence and the rule of confidentiality established in professional ethics. The 

attorney-client privilege applies in judicial and other proceedings in which a lawyer 

may be called as a witness or otherwise required to produce evidence concerning a 

client. The rule of client-lawyer confidentiality applies in situations other than those 

where evidence is sought from the lawyer through compulsion of law. Rule 1.6 
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applies not merely to matters communicated in confidence by the client but also to 

all information gained in the professional relationship, whatever its source. A lawyer 

may not disclose such information except as authorized or required by the Georgia 

Rules of Professional Conduct or other law. See also Scope. The requirement of 

maintaining confidentiality of information gained in the professional relationship 

applies to government lawyers who may disagree with the client's policy goals. 

 

Authorized Disclosure  

 

[6] A lawyer is impliedly authorized to make disclosures about a client when 

appropriate in carrying out the representation, except to the extent that the client's 

instructions or special circumstances limit that authority. In litigation, for example, 

a lawyer may disclose information by admitting a fact that cannot properly be 

disputed, or in negotiation by making a disclosure that facilitates a satisfactory 

conclusion. 

 

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other 

information relating to a client of the firm, unless the client has instructed that 

particular information be confined to specified lawyers.  

 

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing 

confidential legal advice about the lawyer's personal responsibility to comply with 

these rules. In most situations, disclosing information to secure such advice will be 

impliedly authorized for the lawyer to carry out the representation. Even when the 

disclosure is not impliedly authorized paragraph (b) (1) (iv) permits such disclosure 

because of the importance of a lawyer's compliance with the Georgia Rules of 

Professional Conduct.  

 

Disclosure Adverse to Client  

 

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to 

information about a client, a lawyer may foresee that the client intends serious harm 

to another person. The public is better protected if full and open communication by 

the client is encouraged than if it is inhibited.  

 

[9] Several situations must be distinguished. First, the lawyer may not knowingly 

assist a client in conduct that is criminal or fraudulent. See Rule 1.2 (d). Similarly, a 

lawyer has a duty under Rule 3.3 (a) (4) not to use false evidence. 

 

[10] Second, the lawyer may have been innocently involved in past conduct by the 
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client that was criminal or fraudulent. In such a situation the lawyer has not violated 

Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent conduct requires 

knowing that the conduct is of that character.  

 

[11] Third, the lawyer may learn that a client intends prospective conduct that is 

criminal and likely to result in death or substantial bodily harm. As stated in 

paragraph (b) (1), the lawyer has professional discretion to reveal information in 

order to prevent such consequences. The lawyer may make a disclosure in order to 

prevent death or serious bodily injury which the lawyer reasonably believes will 

occur. It is very difficult for a lawyer to "know" when such a heinous purpose will 

actually be carried out, for the client may have a change of mind.  

 

[12] The lawyer's exercise of discretion requires consideration of such factors as the 

nature of the lawyer's relationship with the client and with those who might be 

injured by the client, the lawyer's own involvement in the transaction and factors 

that may extenuate the conduct in question. Where practical, the lawyer should seek 

to persuade the client to take suitable action. In any case, a disclosure adverse to the 

client's interest should be no greater than the lawyer reasonably believes necessary 

to the purpose. A lawyer's decision not to take preventive action permitted by 

paragraph (b) (1) does not violate this rule.  

 

Withdrawal 

 

[13] If the lawyer's services will be used by the client in materially furthering a 

course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 

1.16 (a) (1).  

 

[14] After withdrawal the lawyer is required to refrain from making disclosure of 

the client's confidences, except as otherwise provided in Rule 1.6. Neither this rule 

nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving notice of the fact 

of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, 

document, affirmation, or the like.  

 

[15] Where the client is an organization, the lawyer may be in doubt whether 

contemplated conduct will actually be carried out by the organization. Where 

necessary to guide conduct in connection with this rule, the lawyer may make inquiry 

within the organization as indicated in Rule 1.13 (b).  
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Dispute Concerning a Lawyer's Conduct  

 

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in 

a client's conduct or other misconduct of the lawyer involving representation of the 

client, the lawyer may respond to the extent the lawyer reasonably believes 

necessary to establish a defense. The same is true with respect to a claim involving 

the conduct or representation of a former client. The lawyer's right to respond arises 

when an assertion of such complicity has been made. Paragraph (b) (1) (iii) does not 

require the lawyer to await the commencement of an action or proceeding that 

charges such complicity, so that the defense may be established by responding 

directly to a third party who has made such an assertion. The right to defend, of 

course, applies where a proceeding has been commenced. Where practicable and not 

prejudicial to the lawyer's ability to establish the defense, the lawyer should advise 

the client of the third party's assertion and request that the client respond 

appropriately. In any event, disclosure should be no greater than the lawyer 

reasonably believes is necessary to vindicate innocence, the disclosure should be 

made in a manner which limits access to the information to the tribunal or other 

persons having a need to know it, and appropriate protective orders or other 

arrangements should be sought by the lawyer to the fullest extent practicable. 

 

[17] If the lawyer is charged with wrongdoing in which the client's conduct is 

implicated, the rule of confidentiality should not prevent the lawyer from defending 

against the charge. Such a charge can arise in a civil, criminal or professional 

disciplinary proceeding, and can be based on a wrong allegedly committed by the 

lawyer against the client, or on a wrong alleged by a third person; for example, a 

person claiming to have been defrauded by the lawyer and client acting together. A 

lawyer entitled to a fee is permitted by paragraph (b) (1) (iii) to prove the services 

rendered in an action to collect it. This aspect of the rule expresses the principle that 

the beneficiary of a fiduciary relationship may not exploit it to the detriment of the 

fiduciary. As stated above, the lawyer must make every effort practicable to avoid 

unnecessary disclosure of information relating to a representation, to limit disclosure 

to those having the need to know it, and to obtain protective orders or make other 

arrangements minimizing the risk of disclosure.  

 

Disclosures Otherwise Required or Authorized  

 

[18] The attorney-client privilege is differently defined in various jurisdictions. If a 

lawyer is called as a witness to give testimony concerning a client, absent waiver by 

the client, paragraph (a) requires the lawyer to invoke the privilege when it is 

applicable. The lawyer must comply with the final orders of a court or other tribunal 
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of competent jurisdiction requiring the lawyer to give information about the client. 

 

[19] The Georgia Rules of Professional Conduct in various circumstances permit or 

require a lawyer to disclose information relating to the representation. See Rules 2.2, 

2.3, 3.3 and 4.1. In addition to these provisions, a lawyer may be obligated or 

permitted by other provisions of law to give information about a client. Whether 

another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the 

scope of these rules, but a presumption should exist against such a supersession. 

RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 

a. A lawyer shall not represent or continue to represent a client if there is a 

significant risk that the lawyer's own interests or the lawyer's duties to another 

client, a former client, or a third person will materially and adversely affect 

the representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client 

notwithstanding a significant risk of material and adverse effect if each 

affected client or former client gives informed consent, confirmed in writing, 

to the representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0 (c); 

2. having received in writing reasonable and adequate information about 

the material risks of and reasonable available alternatives to the 

representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these rules; 

2. includes the assertion of a claim by one client against another client 

represented by the lawyer in the same or substantially related 

proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the lawyer 

will be able to provide adequate representation to one or more of the 

affected clients. 

d. Though otherwise subject to the provisions of this rule, a part-time prosecutor 

who engages in the private practice of law may represent a private client 

adverse to the state or other political subdivision that the lawyer represents as 

a part-time prosecutor, except with regard to matters for which the part-time 

prosecutor had or has prosecutorial authority or responsibility. 

The maximum penalty for a violation of this rule is disbarment.  
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Comment 

 

Loyalty to a Client  

 

[1] Loyalty and independent judgment are essential elements in the lawyer's 

relationship to a client. If an impermissible conflict of interest exists before 

representation is undertaken the representation should be declined. The lawyer 

should adopt reasonable procedures, appropriate for the size and type of firm and 

practice, to determine in both litigation and non-litigation matters the parties and 

issues involved and to determine whether there are actual or potential conflicts of 

interest. 

 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or 

carry out an appropriate course of action for the client because of the lawyer's other 

competing responsibilities or interests. The conflict in effect forecloses alternatives 

that would otherwise be available to the client. Paragraph (a) addresses such 

situations. A possible conflict does not itself preclude the representation. The critical 

questions are the likelihood that a conflict will eventuate and, if it does, whether it 

will materially interfere with the lawyer's independent professional judgment in 

considering alternatives or foreclose courses of action that reasonably should be 

pursued on behalf of the client. Consideration should be given to whether the client 

wishes to accommodate the other interest involved.  

  

[3] If an impermissible conflict arises after representation has been undertaken, the 

lawyer should withdraw from the representation. See Rule 1.16. Where more than 

one client is involved and the lawyer withdraws because a conflict arises after 

representation, whether the lawyer may continue to represent any of the clients is 

determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having 

once been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 

 

[4] As a general proposition, loyalty to a client prohibits undertaking representation 

directly adverse to that client without that client's informed consent. Thus, a lawyer 

ordinarily may not act as advocate against a person the lawyer represents in some 

other matter, even if it is wholly unrelated. Paragraph (d) states an exception to that 

general rule. A part-time prosecutor does not automatically have a conflict of interest 

in representing a private client who is adverse to the state or other political 

subdivision (such as a city or county) that the lawyer represents as a part-time 

prosecutor, although it is possible that in a particular case, the part-time prosecutor 

could have a conflict of interest under paragraph (a).  
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Simultaneous representation in unrelated matters of clients whose interests are only 

generally adverse, such as competing economic enterprises, does not require 

informed consent of the respective clients.  

 

Consultation and Informed Consent  

 

[5] A client may give informed consent to representation notwithstanding a conflict. 

However, when a disinterested lawyer would conclude that the client should not 

agree to the representation under the circumstances, the lawyer involved cannot 

properly ask for such agreement or provide representation on the basis of the client's 

informed consent. When more than one client is involved, the question of conflict 

must be resolved as to each client. Moreover, there may be circumstances where it 

is impossible to make the disclosure necessary to obtain informed consent. For 

example, when the lawyer represents different clients in related matters and one of 

the clients refuses to give informed consent to the disclosure necessary to permit the 

other client to make an informed decision, the lawyer cannot properly ask the latter 

to give informed consent. If informed consent is withdrawn, the lawyer should 

consult Rule 1.9 and Rule 1.16.  

 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 

confirmed in writing. Such a writing may consist of a document executed by the 

client or one that the lawyer promptly records and transmits to the client following 

an oral consent. See Rule 1.0 (b). See also Rule 1.0 (s) (writing includes electronic 

transmission). If it is not feasible to obtain or transmit the writing at the time the 

client gives informed consent, then the lawyer must obtain or transmit it within a 

reasonable time thereafter. See Rule 1.0 (b). The requirement of a writing does not 

supplant the need in most cases for the lawyer to talk with the client, to explain the 

risks and advantages, if any, of representation burdened with a conflict of interest, 

as well as reasonably available alternatives, and to afford the client a reasonable 

opportunity to consider the risks and alternatives and to raise questions and concerns. 

Rather, the writing is required in order to impress upon clients the seriousness of the 

decision the client is being asked to make and to avoid disputes or ambiguities that 

might later occur in the absence of a writing.  

 

Lawyer's Interests  

 

[6] The lawyer's personal or economic interests should not be permitted to have an 

adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of 

a lawyer's own conduct in a transaction is in serious question, it may be difficult or 

impossible for the lawyer to give a client objective advice. A lawyer may not allow 
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related business interests to affect representation, for example, by referring clients 

to an enterprise in which the lawyer has an undisclosed interest. 

 

Conflicts in Litigation  

 

[7] Paragraph (c) (2) prohibits representation of opposing parties in the same or a 

similar proceeding including simultaneous representation of parties whose interests 

may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may 

exist by reason of substantial discrepancy in the parties' testimony, incompatibility 

in positions in relation to an opposing party or the fact that there are substantially 

different possibilities of settlement of the claims or liabilities in question. Such 

conflicts can arise in criminal cases as well as civil. The potential for conflict of 

interest in representing multiple defendants in a criminal case is so grave that 

ordinarily a lawyer should decline to represent more than one codefendant. On the 

other hand, common representation of persons having similar interests is proper if 

the risk of adverse effect is minimal, the requirements of paragraph (b) are met, and 

consent is not prohibited by paragraph (c).  

   

[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents 

in some other matter, even if the other matter is wholly unrelated. However, there 

are circumstances in which a lawyer may act as advocate against a client. For 

example, a lawyer representing an enterprise with diverse operations may accept 

employment as an advocate against the enterprise in an unrelated matter if doing so 

will not adversely affect the lawyer's relationship with the enterprise or conduct of 

the suit and if both clients give informed consent as required by paragraph (b). By 

the same token, government lawyers in some circumstances may represent 

government employees in proceedings in which a government entity is the opposing 

party. The propriety of concurrent representation can depend on the nature of the 

litigation. For example, a suit charging fraud entails conflict to a degree not involved 

in a suit for a declaratory judgment concerning statutory interpretation. 

 

[9] A lawyer may represent parties having antagonistic positions on a legal question 

that has arisen in different cases, unless representation of either client would be 

adversely affected. Thus, it is ordinarily not improper to assert such positions in 

cases while they are pending in different trial courts, but it may be improper to do 

so should one or more of the cases reach the appellate court.  

 

Interest of Person Paying for a Lawyer's Service  

 

[10] A lawyer may be paid from a source other than the client, if the client is 
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informed of that fact and gives informed consent and the arrangement does not 

compromise the lawyer's duty of loyalty to the client. See Rule 1.8 (f). For example, 

when an insurer and its insured have conflicting interests in a matter arising from a 

liability insurance agreement, and the insurer is required to provide special counsel 

for the insured, the arrangement should assure the special counsel's professional 

independence. So also, when a corporation and its directors or employees are 

involved in a controversy in which they have conflicting interests, the corporation 

may provide funds for separate legal representation of the directors or employees, if 

the clients give informed consent and the arrangement ensures the lawyer's 

professional independence.  

 

Non-litigation Conflicts  

 

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult 

to assess. Relevant factors in determining whether there is potential for material and 

adverse effect include the duration and extent of the lawyer's relationship with the 

client or clients involved, the functions being performed by the lawyer, the 

likelihood that actual conflict will arise and the likely prejudice to the client from 

the conflict if it does arise.  

 

[12] In a negotiation common representation is permissible where the clients are 

generally aligned in interest even though there is some difference of interest among 

them. 

 

[13] Conflict questions may also arise in estate planning and estate administration. 

A lawyer may be called upon to prepare wills for several family members, such as 

husband and wife, and, depending upon the circumstances, a conflict of interest may 

arise. In estate administration the identity of the client may be unclear under the law 

of a particular jurisdiction. Under one view, the client is the fiduciary; under another 

view the client is the estate or trust, including its beneficiaries. The lawyer should 

make clear the relationship to the parties involved.  

 

[14] A lawyer for a corporation or other organization who is also a member of its 

board of directors should determine whether the responsibilities of the two roles may 

conflict. The lawyer may be called on to advise the corporation in matters involving 

actions of the directors. Consideration should be given to the frequency with which 

such situations may arise, the potential intensity of the conflict, the effect of the 

lawyer's resignation from the board and the possibility of the corporation's obtaining 

legal advice from another lawyer in such situations. If there is material risk that the 

dual role will compromise the lawyer's independence of professional judgment, the 
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lawyer should not serve as a director.  

 

Conflict Charged by an Opposing Party  

 

[15] Resolving questions of conflict of interest is primarily the responsibility of the 

lawyer undertaking the representation. In litigation, a court may raise the question 

when there is reason to infer that the lawyer has neglected the responsibility. In a 

criminal case, inquiry by the court is generally required when a lawyer represents 

multiple defendants. Where the conflict is such as clearly to call into question the 

fair or efficient administration of justice, opposing counsel may properly raise the 

question. Such an objection should be viewed with caution, however, for it can be 

misused as a technique of harassment. See Scope. 

[16] For the purposes of 1.7 (d), part-time prosecutors include but are not limited to 

part-time solicitors-general, part-time assistant solicitors-general, part-time probate 

court prosecutors, part-time magistrate court prosecutors, part-time municipal court 

prosecutors, special assistant attorneys general, part-time juvenile court prosecutors 

and prosecutors pro tem.  

 

[17] Pragmatic considerations require that the rules treat a lawyer serving as a part-

time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-397 (1985). 

 

Special Considerations in Common Representation  

 

[18] As to the duty of confidentiality, continued common representation will almost 

certainly be inadequate if one client asks the lawyer not to disclose to the other client 

information relevant to the common representation. This is so because the lawyer 

has an equal duty of loyalty to each client, and each client has the right to be informed 

of anything bearing on the representation that might affect that client's interests and 

the right to expect that the lawyer will use that information to that client's benefit. 

See Rule 1.4. The lawyer should, at the outset of the common representation and as 

part of the process of obtaining each client's informed consent, advise each client 

that information will be shared and that the lawyer will have to withdraw if one client 

decides that some matter material to the representation should be kept from the other. 

In limited circumstances, it may be appropriate for the lawyer to proceed with the 

representation when the clients have agreed, after being properly informed, that the 

lawyer will keep certain information confidential. For example, the lawyer may 

reasonably conclude that failure to disclose one client's trade secrets to another client 

will not adversely affect representation involving a joint venture between the clients 

and agree to keep that information confidential with the informed consent of both 

Chapter 7 
42 of 84



clients. 

 

  

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

a. A lawyer shall neither enter into a business transaction with a client if the 

client expects the lawyer to exercise the lawyer's professional judgment 

therein for the protection of the client, nor shall the lawyer knowingly acquire 

an ownership, possessory, security or other pecuniary interest adverse to a 

client unless:  

1. the transaction and terms on which the lawyer acquires the interest are 

fair and reasonable to the client and are fully disclosed and transmitted 

in writing to the client in a manner which can be reasonably understood 

by the client; 

2. the client is advised in writing of the desirability of seeking and is given 

a reasonable opportunity to seek the advice of independent counsel in 

the transaction; and 

3. the client gives informed consent, in a writing signed by the client, to 

the essential terms of the transaction and the lawyer's role in the 

transaction, including whether the lawyer is representing the client in 

the transaction. 

b. A lawyer shall not use information gained in the professional relationship with 

a client to the disadvantage of the client unless the client gives informed 

consent, except as permitted or required by these rules. 

c. A lawyer shall not prepare an instrument giving the lawyer or a person related 

to the lawyer as parent, grandparent, child, grandchild, sibling, or spouse any 

substantial gift from a client, including a testamentary gift, except where the 

client is related to the donee. 

d. Prior to the conclusion of representation of a client, a lawyer shall not make 

or negotiate an agreement giving the lawyer literary or media rights to a 

portrayal or account based in substantial part on information relating to the 

representation. 

e. A lawyer shall not provide financial assistance to a client in connection with 

pending or contemplated litigation, except that:  

1. a lawyer may advance court costs and expenses of litigation, the 

repayment of which may be contingent on the outcome of the matter; 

or 

2. a lawyer representing a client unable to pay court costs and expenses of 

litigation may pay those costs and expenses on behalf of the client. 
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f. A lawyer shall not accept compensation for representing a client from one 

other than the client unless:  

1. the client gives informed consent; 

2. there is no interference with the lawyer's independence of professional 

judgment or with the client-lawyer relationship; and 

3. information relating to representation of a client is protected as required 

by Rule 1.6. 

g. A lawyer who represents two or more clients shall not participate in making 

an aggregate settlement of the claims for or against the clients, nor in a 

criminal case an aggregated agreement as to guilty or nolo contendere pleas, 

unless each client gives informed consent, in a writing signed by the client. 

The lawyers disclosure shall include the existence and nature of all claims or 

pleas involved and of the participation of each person in the settlement. 

h. A lawyer shall not make an agreement prospectively limiting the lawyer's 

liability to a client for malpractice unless permitted by law and the client is 

independently represented in making the agreement, or settle a claim for such 

liability with an unrepresented client or former client without first advising 

that person in writing that independent representation is appropriate in 

connection therewith. 

i. A lawyer related to another lawyer as parent, grandparent, child, grandchild, 

sibling or spouse shall not represent a client in a representation directly 

adverse to a person whom the lawyer has actual knowledge is represented by 

the other lawyer unless his or her client gives informed consent regarding the 

relationship. The disqualification stated in this paragraph is personal and is 

not imputed to members of firms with whom the lawyers are associated. 

j. A lawyer shall not acquire a proprietary interest in the cause of action or 

subject matter of litigation the lawyer is conducting for a client, except that 

the lawyer may:  

1. acquire a lien granted by law to secure the lawyer's fees or expenses as 

long as the exercise of the lien is not prejudicial to the client with 

respect to the subject of the representation; and 

2. contract with a client for a reasonable contingent fee in a civil case, 

except as prohibited by Rule 1.5. 

The maximum penalty for a violation of Rule 1.8 (b) is disbarment. The maximum 

penalty for a violation of Rule 1.8 (a) and 1.8 (c)-(j) is a public reprimand. 
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Comment 

 

Transactions Between Client and Lawyer  

 

[1A] As a general principle, all transactions between client and lawyer should be fair 

and reasonable to the client. The client should be fully informed of the true nature 

of the lawyer's interest or lack of interest in all aspects of the transaction. In such 

transactions a review by independent counsel on behalf of the client is often 

advisable. Furthermore, a lawyer may not exploit information relating to the 

representation to the client's disadvantage. For example, a lawyer who has learned 

that the client is investing in specific real estate may not, without the client's 

informed consent, seek to acquire nearby property where doing so would adversely 

affect the client's plan for investment. Paragraph (a) does not, however, apply to 

standard commercial transactions between the lawyer and the client for products or 

services that the client generally markets to others, for example, banking or 

brokerage services, medical services, products manufactured or distributed by the 

client, and utilities' services. In such transactions, the lawyer has no advantage in 

dealing with the client, and the restrictions in paragraph (a) are unnecessary and 

impracticable. 

   

Use of Information to the Disadvantage of the Client  

   

[1B] It is a general rule that an attorney will not be permitted to make use of 

knowledge, or information, acquired by the attorney through the professional 

relationship with the client, or in the conduct of the client's business, to the 

disadvantage of the client. Paragraph (b) follows this general rule and provides that 

the client may waive this prohibition. However, if the waiver is conditional, the duty 

is on the attorney to comply with the condition.  

 

Gifts from Clients  

 

[2] A lawyer may accept a gift from a client, if the transaction meets general 

standards of fairness. For example, a simple gift such as a present given at a holiday 

or as a token of appreciation is permitted. If effectuation of a substantial gift requires 

preparing a legal instrument such as a will or conveyance, however, the client should 

have the objective advice that another lawyer can provide. Paragraph (c) recognizes 

an exception where the client is a relative of the donee or the gift is not substantial. 

 

Literary Rights  
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[3] An agreement by which a lawyer acquires literary or media rights concerning the 

subject of the representation creates a conflict between the interest of the client and 

the personal interest of the lawyer. Measures suitable in the representation of the 

client may detract from the publication value of an account of the representation. 

Paragraph (d) does not prohibit a lawyer representing a client in a transaction 

concerning literary property from agreeing that the lawyer's fee shall consist of a 

share in ownership in the property, if the arrangement conforms to Rule 1.5 and 

paragraph (j) of this rule.  

 

Financial Assistance to Clients  

 

[4] Paragraph (e) eliminates the former requirement that the client remain ultimately 

liable for financial assistance provided by the lawyer. It further limits permitted 

assistance to court costs and expenses directly related to litigation. Accordingly, 

permitted expenses would include expenses of investigation, medical diagnostic 

work connected with the matter under litigation and treatment necessary for the 

diagnosis, and the costs of obtaining and presenting evidence. Permitted expenses 

would not include living expenses or medical expenses other than those listed above. 

 

Payment for a Lawyer's Services from One Other Than The Client  

  

[5] Lawyers are frequently asked to represent a client under circumstances in which 

a third person will compensate the lawyer, in whole or in part. The third person might 

be a relative or friend, an indemnitor (such as a liability insurance company) or a co-

client (such as a corporation sued along with one or more of its employees). Because 

third-party payers frequently have interests that differ from those of the client, 

including interests in minimizing the amount spent on the representation and in 

learning how the representation is progressing, lawyers are prohibited from 

accepting or continuing such representations unless the lawyer determines that there 

will be no interference with the lawyer's independent professional judgment and 

there is informed consent from the client. See also Rule 5.4 (c) (prohibiting 

interference with a lawyer's professional judgment by one who recommends, 

employs or pays the lawyer to render legal services for another). 

 

Settlement of Aggregated Claims  

 

[6] Paragraph (g) requires informed consent. This requirement is not met by a 

blanket consent prior to settlement that the majority decision will rule. 

 

Agreements to Limit Liability  

Chapter 7 
46 of 84



 

[7] A lawyer may not condition an agreement to withdraw or the return of a client's 

documents on the client's release of claims. However, this paragraph is not intended 

to apply to customary qualifications and limitations in opinions and memoranda. 

 

[8] A lawyer should not seek prospectively, by contract or other means, to limit the 

lawyer's individual liability to a client for the lawyer's malpractice. A lawyer who 

handles the affairs of a client properly has no need to attempt to limit liability for the 

lawyer's professional activities and one who does not handle the affairs of clients 

properly should not be permitted to do so. A lawyer may, however, practice law as 

a partner, member, or shareholder of a limited liability partnership, professional 

association, limited liability company, or professional corporation.  

 

Family Relationships Between Lawyers  

 

[9] Paragraph (i) applies to related lawyers who are in different firms. Related 

lawyers in the same firm are governed by Rules 1.7, 1.9, and 1.10.  

 

Acquisition of Interest in Litigation  

 

[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from 

acquiring a proprietary interest in litigation. This general rule, which has its basis in 

the common law prohibition of champerty and maintenance, is subject to specific 

exceptions developed in decisional law and continued in these rules, such as the 

exception for reasonable contingent fees set forth in Rule 1.5 and the exception for 

lawyer's fees and for certain advances of costs of litigation set forth in paragraph (e). 

RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT 

a. A lawyer who has formerly represented a client in a matter shall not thereafter 

represent another person in the same or a substantially related matter in which 

that person's interests are materially adverse to the interests of the former 

client unless the former client gives informed consent, confirmed in writing. 

b. A lawyer shall not knowingly represent a person in the same or a substantially 

related matter in which a firm with which the lawyer formerly was associated 

had previously represented a client:  

1. whose interests are materially adverse to that person; and 

2. about whom the lawyer had acquired information protected by Rules 

1.6 and 1.9 (c), that is material to the matter; unless the former client 

gives informed consent, confirmed in writing.  
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c. A lawyer who has formerly represented a client in a matter or whose present 

or former firm has formerly represented a client in a matter shall not 

thereafter:  

1. use information relating to the representation to the disadvantage of the 

former client except as Rule 1.6 or Rule 3.3 would permit or require 

with respect to a client, or when the information has become generally 

known; or 

2. reveal information relating to the representation except as Rule 1.6 or 

Rule 3.3 would permit or require with respect to a client. 

The maximum penalty for a violation of this rule is disbarment.  

 

Comment 

 

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing 

duties with respect to confidentiality and conflicts of interest and thus may not 

represent another client except in conformity with this rule. Under this rule for 

example, a lawyer could not properly seek to rescind on behalf of a new client a 

contract drafted on behalf of the former client. So also a lawyer who has prosecuted 

an accused person could not properly represent the accused in a subsequent civil 

action against the government concerning the same transaction nor could a lawyer 

who has represented multiple clients in a matter represent one of the clients against 

the others in the same or a substantially related matter after a dispute arose among 

the clients in that matter, unless all affected clients give informed consent. See 

Comment [9]. Current and former government lawyers must comply with this rule 

to the extent required by Rule 1.11.  

 

[2] The scope of a "matter" for purposes of this rule depends on the facts of a 

particular situation or transaction. The lawyer's involvement in a matter can also be 

a question of degree. When a lawyer has been directly involved in a specific 

transaction, subsequent representation of other clients with materially adverse 

interests in that transaction clearly is prohibited. On the other hand, a lawyer who 

recurrently handled a type of problem for a former client is not precluded from later 

representing another client in a factually distinct problem of that type even though 

the subsequent representation involves a position adverse to the prior client. Similar 

considerations can apply to the reassignment of military lawyers between defense 

and prosecution functions within the same military jurisdictions. The underlying 

question is whether the lawyer was so involved in the matter that the subsequent 

representation can be justly regarded as a changing of sides in the matter in question. 
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[3] Matters are "substantially related" for purposes of this rule if they involve the 

same transaction or legal dispute or if there otherwise is a substantial risk that 

confidential information as would normally have been obtained in the prior 

representation would materially advance the client's position in the subsequent 

matter. For example, a lawyer who has represented a businessperson and learned 

extensive private financial information about that person may not then represent that 

person's spouse in seeking a divorce. Similarly, a lawyer who has previously 

represented a client in securing environmental permits to build a shopping center 

would be precluded from representing neighbors seeking to oppose rezoning of the 

property on the basis of environmental considerations; however, the lawyer would 

not be precluded, on the grounds of substantial relationship, from defending a tenant 

of the completed shopping center in resisting eviction for nonpayment of rent. 

Information that has been disclosed to the public or to other parties adverse to the 

former client ordinarily will not be disqualifying. Information acquired in a prior 

representation may have been rendered obsolete by the passage of time, a 

circumstance that may be relevant in determining whether two representations are 

substantially related. In the case of an organizational client, general knowledge of 

the client's policies and practices ordinarily will not preclude a subsequent 

representation; on the other hand, knowledge of specific facts gained in a prior 

representation that are relevant to the matter in question ordinarily will preclude such 

a representation. A former client is not required to reveal the confidential 

information learned by the lawyer in order to establish a substantial risk that the 

lawyer has confidential information to use in the subsequent matter. A conclusion 

about the possession of such information may be based on the nature of the services 

the lawyer provided the former client and information that would in ordinary practice 

be learned by a lawyer providing such services. 

RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL 

a. A lawyer shall hold funds or other property of clients or third persons that are 

in a lawyer's possession in connection with a representation separate from the 

lawyer's own funds or other property. Funds shall be kept in one or more 

separate accounts maintained in an approved institution as defined by Rule 

1.15 (III) (c) (1). Other property shall be identified as such and appropriately 

safeguarded. Complete records of such account funds and other property shall 

be kept by the lawyer and shall be preserved for a period of six years after 

termination of the representation. 

b. For the purposes of this rule, a lawyer may not disregard a third person's 

interest in funds or other property in the lawyer's possession if:  

1. the interest is known to the lawyer, and 
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2. the interest is based upon one of the following:  

i. A statutory lien; 

ii. A final judgment addressing disposition of those funds or 

property; or 

iii. A written agreement by the client or the lawyer on behalf of the 

client guaranteeing payment out of those funds or property. 

The lawyer may disregard the third person's claimed interest if the lawyer 

reasonably concludes that there is a valid defense to such lien, judgment, or 

agreement. 

c. Upon receiving funds or other property in which a client or third person has 

an interest, a lawyer shall promptly notify the client or third person. Except as 

stated in this rule or otherwise permitted by law or by agreement with the 

client, a lawyer shall promptly deliver to the client or third person any funds 

or other property that the client or third person is entitled to receive and, upon 

request by the client or third person, shall promptly render a full accounting 

regarding such property. 

d. When in the course of representation a lawyer is in possession of funds or 

other property in which both the lawyer and a client or a third person claim 

interest, the property shall be kept separate by the lawyer until there is an 

accounting and severance of their interests. If a dispute arises concerning their 

respective interests, the portion in dispute shall be kept separate by the lawyer 

until the dispute is resolved. The lawyer shall promptly distribute all portions 

of the funds or property as to which the interests are not in dispute. 

The maximum penalty for a violation of this rule is disbarment. 

Comment 

[1] A lawyer should hold property of others with the care required of a professional 

fiduciary. Securities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances. All property which is the 

property of clients or third persons should be kept separate from the lawyer's 

business and personal property and, if monies, in one or more trust accounts. 

Separate trust accounts may be warranted when administering estate monies or 

acting in similar fiduciary capacities. 

[2] Lawyers often receive funds from third parties from which the lawyer's fee will 

be paid. If there is risk that the client may divert the funds without paying the fee, 

the lawyer is not required to remit the portion from which the fee is to be paid. 
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However, a lawyer may not hold funds to coerce a client into accepting the lawyer's 

contention. The disputed portion of the funds should be kept in trust and the lawyer 

should suggest means for prompt resolution of the dispute, such as arbitration or 

interpleader. The undisputed portion of the funds shall be promptly distributed. 

[3] Third parties, such as a client's creditors, may have just claims against funds or 

other property in a lawyer's custody. A lawyer may have a duty under applicable law 

to protect such third-party claims against wrongful interference by the client, and 

accordingly may refuse to surrender the property to the client. However, a lawyer 

should not unilaterally assume to arbitrate a dispute between the client and the third 

party. The obligations of a lawyer under this rule are independent of those arising 

from activity other than rendering legal services. For example, a lawyer who serves 

as an escrow agent is governed by the applicable law relating to fiduciaries even 

though the lawyer does not render legal services in the transaction. 

[3A] In those cases where it is not possible to ascertain who is entitled to disputed 

funds or other property held by the lawyer, the lawyer may hold such disputed funds 

for a reasonable period of time while the interested parties attempt to resolve the 

dispute. If a resolution cannot be reached, it would be appropriate for a lawyer to 

interplead such disputed funds or property. 

[4] A "clients' security fund" provides a means through the collective efforts of the 

bar to reimburse persons who have lost money or property as a result of dishonest 

conduct of a lawyer. Where such a fund has been established, a lawyer should 

participate. 

RULE 3.7 LAWYER AS WITNESS 

a. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be 

a necessary witness except where:  

1. the testimony relates to an uncontested issue; 

2. the testimony relates to the nature and value of legal services rendered 

in the case; or 

3. disqualification of the lawyer would work substantial hardship on the 

client. 

b. A lawyer may act as advocate in a trial in which another lawyer in the lawyer's 

firm is likely to be called as a witness unless precluded from doing so by Rule 

1.7 or Rule 1.9. 
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The maximum penalty for a violation of this rule is a public reprimand.  

 

Comment 

 

[1] Combining the roles of advocate and witness can prejudice the opposing party 

and can involve a conflict of interest between the lawyer and client. 

 

[2] The opposing party has proper objection where the combination of roles may 

prejudice that party's rights in the litigation. A witness is required to testify on the 

basis of personal knowledge, while an advocate is expected to explain and comment 

on evidence given by others. It may not be clear whether a statement by an advocate-

witness should be taken as proof or as an analysis of the proof. 

 

[3] Paragraph (a) (1) recognizes that if the testimony will be uncontested, the 

ambiguities in the dual role are purely theoretical. Paragraph (a) (2) recognizes that 

where the testimony concerns the extent and value of legal services rendered in the 

action in which the testimony is offered, permitting the lawyers to testify avoids the 

need for a second trial with new counsel to resolve that issue. Moreover, in such a 

situation the judge has firsthand knowledge of the matter in issue; hence, there is 

less dependence on the adversary process to test the credibility of the testimony. 

 

[4] Apart from these two exceptions, paragraph (a) (3) recognizes that a balancing 

is required between the interests of the client and those of the opposing party. 

Whether the opposing party is likely to suffer prejudice depends on the nature of the 

case, the importance and probable tenor of the lawyer's testimony, and the 

probability that the lawyer's testimony will conflict with that of other witnesses. 

Even if there is risk of such prejudice, in determining whether the lawyer should be 

disqualified, due regard must be given to the effect of disqualification on the lawyer's 

client. It is relevant that one or both parties could reasonably foresee that the lawyer 

would probably be a witness. The principle of imputed disqualification stated in Rule 

1.10: Imputed Disqualification has no application to this aspect of the problem. 

 

[5] Whether the combination of roles involves an improper conflict of interest with 

respect to the client is determined by Rule 1.7: Conflict of Interest: General Rule or 

Rule 1.9: Conflict of Interest: Former Client. For example, if there is likely to be 

substantial conflict between the testimony of the client and that of the lawyer or a 

member of the lawyer's firm, the representation is improper. The problem can arise 
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whether the lawyer is called as a witness on behalf of the client or is called by the 

opposing party. Determining whether or not such a conflict exists is primarily the 

responsibility of the lawyer involved. See Comment to Rule 1.7: Conflict of Interest. 

If a lawyer who is a member of a firm may not act as both advocate and witness by 

reason of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies the 

firm also. 
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GEORGIA RULES OF PROFESSIONAL CONDUCT 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

a. A lawyer shall maintain in confidence all information gained in the 

professional relationship with a client, including information which the client 

has requested to be held inviolate or the disclosure of which would be 

embarrassing or would likely be detrimental to the client, unless the client 

gives informed consent, except for disclosures that are impliedly authorized 

in order to carry out the representation, or are required by these rules or other 

law, or by order of the court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the 

lawyer reasonably believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another 

as a result of client criminal conduct or third party criminal 

conduct clearly in violation of the law; 

ii. to prevent serious injury or death not otherwise covered by 

subparagraph (i) above; 

iii. to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a 

defense to a criminal charge or civil claim against the lawyer 

based upon conduct in which the client was involved, or to 

respond to allegations in any proceeding concerning the lawyer's 

representation of the client; 

iv. to secure legal advice about the lawyer's compliance with these 

rules. 

2. In a situation described in paragraph (b) (1), if the client has acted at 

the time the lawyer learns of the threat of harm or loss to a victim, use 

or disclosure is permissible only if the harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b) (1) (i) 

or (ii), if feasible, the lawyer must make a good faith effort to persuade 

the client either not to act or, if the client has already acted, to warn the 

victim. 

c. The lawyer may, where the law does not otherwise require, reveal information 

to which the duty of confidentiality does not apply under paragraph (b) 

without being subjected to disciplinary proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law 

requires. 
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e. The duty of confidentiality shall continue after the client-lawyer relationship 

has terminated. 

The maximum penalty for a violation of this rule is disbarment. 

 

Comment 

 

[1] The lawyer is part of a judicial system charged with upholding the law. One of 

the lawyer's functions is to advise clients so that they avoid any violation of the law 

in the proper exercise of their rights.  

 

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential 

information of the client not only facilitates the full development of facts essential 

to proper representation of the client but also encourages people to seek early legal 

assistance. 

 

[3] Almost without exception, clients come to lawyers in order to determine what 

their rights are and what is, in the maze of laws and regulations, deemed to be legal 

and correct. The common law recognizes that the client's confidences must be 

protected from disclosure. Based upon experience, lawyers know that almost all 

clients follow the advice given, and the law is upheld.  

 

[4] A fundamental principle in the client-lawyer relationship is that the lawyer 

maintain confidentiality of information relating to the representation. The client is 

thereby encouraged to communicate fully and frankly with the lawyer even as to 

embarrassing or legally damaging subject matter.  

 

[4A] Information gained in the professional relationship includes information gained 

from a person (prospective client) who discusses the possibility of forming a client-

lawyer relationship with respect to a matter. Even when no client-lawyer relationship 

ensues, the restrictions and exceptions of these rules as to use or revelation of the 

information apply, e.g. Rules 1.9 and 1.10.  

 

[5] The principle of confidentiality is given effect in two related bodies of law, the 

attorney-client privilege (which includes the work product doctrine) in the law of 

evidence and the rule of confidentiality established in professional ethics. The 

attorney-client privilege applies in judicial and other proceedings in which a lawyer 

may be called as a witness or otherwise required to produce evidence concerning a 

client. The rule of client-lawyer confidentiality applies in situations other than those 

where evidence is sought from the lawyer through compulsion of law. Rule 1.6 
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applies not merely to matters communicated in confidence by the client but also to 

all information gained in the professional relationship, whatever its source. A lawyer 

may not disclose such information except as authorized or required by the Georgia 

Rules of Professional Conduct or other law. See also Scope. The requirement of 

maintaining confidentiality of information gained in the professional relationship 

applies to government lawyers who may disagree with the client's policy goals. 

 

Authorized Disclosure  

 

[6] A lawyer is impliedly authorized to make disclosures about a client when 

appropriate in carrying out the representation, except to the extent that the client's 

instructions or special circumstances limit that authority. In litigation, for example, 

a lawyer may disclose information by admitting a fact that cannot properly be 

disputed, or in negotiation by making a disclosure that facilitates a satisfactory 

conclusion. 

 

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other 

information relating to a client of the firm, unless the client has instructed that 

particular information be confined to specified lawyers.  

 

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing 

confidential legal advice about the lawyer's personal responsibility to comply with 

these rules. In most situations, disclosing information to secure such advice will be 

impliedly authorized for the lawyer to carry out the representation. Even when the 

disclosure is not impliedly authorized paragraph (b) (1) (iv) permits such disclosure 

because of the importance of a lawyer's compliance with the Georgia Rules of 

Professional Conduct.  

 

Disclosure Adverse to Client  

 

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to 

information about a client, a lawyer may foresee that the client intends serious harm 

to another person. The public is better protected if full and open communication by 

the client is encouraged than if it is inhibited.  

 

[9] Several situations must be distinguished. First, the lawyer may not knowingly 

assist a client in conduct that is criminal or fraudulent. See Rule 1.2 (d). Similarly, a 

lawyer has a duty under Rule 3.3 (a) (4) not to use false evidence. 

 

[10] Second, the lawyer may have been innocently involved in past conduct by the 
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client that was criminal or fraudulent. In such a situation the lawyer has not violated 

Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent conduct requires 

knowing that the conduct is of that character.  

 

[11] Third, the lawyer may learn that a client intends prospective conduct that is 

criminal and likely to result in death or substantial bodily harm. As stated in 

paragraph (b) (1), the lawyer has professional discretion to reveal information in 

order to prevent such consequences. The lawyer may make a disclosure in order to 

prevent death or serious bodily injury which the lawyer reasonably believes will 

occur. It is very difficult for a lawyer to "know" when such a heinous purpose will 

actually be carried out, for the client may have a change of mind.  

 

[12] The lawyer's exercise of discretion requires consideration of such factors as the 

nature of the lawyer's relationship with the client and with those who might be 

injured by the client, the lawyer's own involvement in the transaction and factors 

that may extenuate the conduct in question. Where practical, the lawyer should seek 

to persuade the client to take suitable action. In any case, a disclosure adverse to the 

client's interest should be no greater than the lawyer reasonably believes necessary 

to the purpose. A lawyer's decision not to take preventive action permitted by 

paragraph (b) (1) does not violate this rule.  

 

Withdrawal 

 

[13] If the lawyer's services will be used by the client in materially furthering a 

course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 

1.16 (a) (1).  

 

[14] After withdrawal the lawyer is required to refrain from making disclosure of 

the client's confidences, except as otherwise provided in Rule 1.6. Neither this rule 

nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving notice of the fact 

of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, 

document, affirmation, or the like.  

 

[15] Where the client is an organization, the lawyer may be in doubt whether 

contemplated conduct will actually be carried out by the organization. Where 

necessary to guide conduct in connection with this rule, the lawyer may make inquiry 

within the organization as indicated in Rule 1.13 (b).  
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Dispute Concerning a Lawyer's Conduct  

 

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in 

a client's conduct or other misconduct of the lawyer involving representation of the 

client, the lawyer may respond to the extent the lawyer reasonably believes 

necessary to establish a defense. The same is true with respect to a claim involving 

the conduct or representation of a former client. The lawyer's right to respond arises 

when an assertion of such complicity has been made. Paragraph (b) (1) (iii) does not 

require the lawyer to await the commencement of an action or proceeding that 

charges such complicity, so that the defense may be established by responding 

directly to a third party who has made such an assertion. The right to defend, of 

course, applies where a proceeding has been commenced. Where practicable and not 

prejudicial to the lawyer's ability to establish the defense, the lawyer should advise 

the client of the third party's assertion and request that the client respond 

appropriately. In any event, disclosure should be no greater than the lawyer 

reasonably believes is necessary to vindicate innocence, the disclosure should be 

made in a manner which limits access to the information to the tribunal or other 

persons having a need to know it, and appropriate protective orders or other 

arrangements should be sought by the lawyer to the fullest extent practicable. 

 

[17] If the lawyer is charged with wrongdoing in which the client's conduct is 

implicated, the rule of confidentiality should not prevent the lawyer from defending 

against the charge. Such a charge can arise in a civil, criminal or professional 

disciplinary proceeding, and can be based on a wrong allegedly committed by the 

lawyer against the client, or on a wrong alleged by a third person; for example, a 

person claiming to have been defrauded by the lawyer and client acting together. A 

lawyer entitled to a fee is permitted by paragraph (b) (1) (iii) to prove the services 

rendered in an action to collect it. This aspect of the rule expresses the principle that 

the beneficiary of a fiduciary relationship may not exploit it to the detriment of the 

fiduciary. As stated above, the lawyer must make every effort practicable to avoid 

unnecessary disclosure of information relating to a representation, to limit disclosure 

to those having the need to know it, and to obtain protective orders or make other 

arrangements minimizing the risk of disclosure.  

 

Disclosures Otherwise Required or Authorized  

 

[18] The attorney-client privilege is differently defined in various jurisdictions. If a 

lawyer is called as a witness to give testimony concerning a client, absent waiver by 

the client, paragraph (a) requires the lawyer to invoke the privilege when it is 

applicable. The lawyer must comply with the final orders of a court or other tribunal 
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of competent jurisdiction requiring the lawyer to give information about the client. 

 

[19] The Georgia Rules of Professional Conduct in various circumstances permit or 

require a lawyer to disclose information relating to the representation. See Rules 2.2, 

2.3, 3.3 and 4.1. In addition to these provisions, a lawyer may be obligated or 

permitted by other provisions of law to give information about a client. Whether 

another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the 

scope of these rules, but a presumption should exist against such a supersession. 

RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 

a. A lawyer shall not represent or continue to represent a client if there is a 

significant risk that the lawyer's own interests or the lawyer's duties to another 

client, a former client, or a third person will materially and adversely affect 

the representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client 

notwithstanding a significant risk of material and adverse effect if each 

affected client or former client gives informed consent, confirmed in writing, 

to the representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0 (c); 

2. having received in writing reasonable and adequate information about 

the material risks of and reasonable available alternatives to the 

representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these rules; 

2. includes the assertion of a claim by one client against another client 

represented by the lawyer in the same or substantially related 

proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the lawyer 

will be able to provide adequate representation to one or more of the 

affected clients. 

d. Though otherwise subject to the provisions of this rule, a part-time prosecutor 

who engages in the private practice of law may represent a private client 

adverse to the state or other political subdivision that the lawyer represents as 

a part-time prosecutor, except with regard to matters for which the part-time 

prosecutor had or has prosecutorial authority or responsibility. 

The maximum penalty for a violation of this rule is disbarment.  
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Comment 

 

Loyalty to a Client  

 

[1] Loyalty and independent judgment are essential elements in the lawyer's 

relationship to a client. If an impermissible conflict of interest exists before 

representation is undertaken the representation should be declined. The lawyer 

should adopt reasonable procedures, appropriate for the size and type of firm and 

practice, to determine in both litigation and non-litigation matters the parties and 

issues involved and to determine whether there are actual or potential conflicts of 

interest. 

 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or 

carry out an appropriate course of action for the client because of the lawyer's other 

competing responsibilities or interests. The conflict in effect forecloses alternatives 

that would otherwise be available to the client. Paragraph (a) addresses such 

situations. A possible conflict does not itself preclude the representation. The critical 

questions are the likelihood that a conflict will eventuate and, if it does, whether it 

will materially interfere with the lawyer's independent professional judgment in 

considering alternatives or foreclose courses of action that reasonably should be 

pursued on behalf of the client. Consideration should be given to whether the client 

wishes to accommodate the other interest involved.  

  

[3] If an impermissible conflict arises after representation has been undertaken, the 

lawyer should withdraw from the representation. See Rule 1.16. Where more than 

one client is involved and the lawyer withdraws because a conflict arises after 

representation, whether the lawyer may continue to represent any of the clients is 

determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having 

once been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 

 

[4] As a general proposition, loyalty to a client prohibits undertaking representation 

directly adverse to that client without that client's informed consent. Thus, a lawyer 

ordinarily may not act as advocate against a person the lawyer represents in some 

other matter, even if it is wholly unrelated. Paragraph (d) states an exception to that 

general rule. A part-time prosecutor does not automatically have a conflict of interest 

in representing a private client who is adverse to the state or other political 

subdivision (such as a city or county) that the lawyer represents as a part-time 

prosecutor, although it is possible that in a particular case, the part-time prosecutor 

could have a conflict of interest under paragraph (a).  
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Simultaneous representation in unrelated matters of clients whose interests are only 

generally adverse, such as competing economic enterprises, does not require 

informed consent of the respective clients.  

 

Consultation and Informed Consent  

 

[5] A client may give informed consent to representation notwithstanding a conflict. 

However, when a disinterested lawyer would conclude that the client should not 

agree to the representation under the circumstances, the lawyer involved cannot 

properly ask for such agreement or provide representation on the basis of the client's 

informed consent. When more than one client is involved, the question of conflict 

must be resolved as to each client. Moreover, there may be circumstances where it 

is impossible to make the disclosure necessary to obtain informed consent. For 

example, when the lawyer represents different clients in related matters and one of 

the clients refuses to give informed consent to the disclosure necessary to permit the 

other client to make an informed decision, the lawyer cannot properly ask the latter 

to give informed consent. If informed consent is withdrawn, the lawyer should 

consult Rule 1.9 and Rule 1.16.  

 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 

confirmed in writing. Such a writing may consist of a document executed by the 

client or one that the lawyer promptly records and transmits to the client following 

an oral consent. See Rule 1.0 (b). See also Rule 1.0 (s) (writing includes electronic 

transmission). If it is not feasible to obtain or transmit the writing at the time the 

client gives informed consent, then the lawyer must obtain or transmit it within a 

reasonable time thereafter. See Rule 1.0 (b). The requirement of a writing does not 

supplant the need in most cases for the lawyer to talk with the client, to explain the 

risks and advantages, if any, of representation burdened with a conflict of interest, 

as well as reasonably available alternatives, and to afford the client a reasonable 

opportunity to consider the risks and alternatives and to raise questions and concerns. 

Rather, the writing is required in order to impress upon clients the seriousness of the 

decision the client is being asked to make and to avoid disputes or ambiguities that 

might later occur in the absence of a writing.  

 

Lawyer's Interests  

 

[6] The lawyer's personal or economic interests should not be permitted to have an 

adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of 

a lawyer's own conduct in a transaction is in serious question, it may be difficult or 

impossible for the lawyer to give a client objective advice. A lawyer may not allow 
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related business interests to affect representation, for example, by referring clients 

to an enterprise in which the lawyer has an undisclosed interest. 

 

Conflicts in Litigation  

 

[7] Paragraph (c) (2) prohibits representation of opposing parties in the same or a 

similar proceeding including simultaneous representation of parties whose interests 

may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may 

exist by reason of substantial discrepancy in the parties' testimony, incompatibility 

in positions in relation to an opposing party or the fact that there are substantially 

different possibilities of settlement of the claims or liabilities in question. Such 

conflicts can arise in criminal cases as well as civil. The potential for conflict of 

interest in representing multiple defendants in a criminal case is so grave that 

ordinarily a lawyer should decline to represent more than one codefendant. On the 

other hand, common representation of persons having similar interests is proper if 

the risk of adverse effect is minimal, the requirements of paragraph (b) are met, and 

consent is not prohibited by paragraph (c).  

   

[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents 

in some other matter, even if the other matter is wholly unrelated. However, there 

are circumstances in which a lawyer may act as advocate against a client. For 

example, a lawyer representing an enterprise with diverse operations may accept 

employment as an advocate against the enterprise in an unrelated matter if doing so 

will not adversely affect the lawyer's relationship with the enterprise or conduct of 

the suit and if both clients give informed consent as required by paragraph (b). By 

the same token, government lawyers in some circumstances may represent 

government employees in proceedings in which a government entity is the opposing 

party. The propriety of concurrent representation can depend on the nature of the 

litigation. For example, a suit charging fraud entails conflict to a degree not involved 

in a suit for a declaratory judgment concerning statutory interpretation. 

 

[9] A lawyer may represent parties having antagonistic positions on a legal question 

that has arisen in different cases, unless representation of either client would be 

adversely affected. Thus, it is ordinarily not improper to assert such positions in 

cases while they are pending in different trial courts, but it may be improper to do 

so should one or more of the cases reach the appellate court.  

 

Interest of Person Paying for a Lawyer's Service  

 

[10] A lawyer may be paid from a source other than the client, if the client is 

Chapter 7 
62 of 84



informed of that fact and gives informed consent and the arrangement does not 

compromise the lawyer's duty of loyalty to the client. See Rule 1.8 (f). For example, 

when an insurer and its insured have conflicting interests in a matter arising from a 

liability insurance agreement, and the insurer is required to provide special counsel 

for the insured, the arrangement should assure the special counsel's professional 

independence. So also, when a corporation and its directors or employees are 

involved in a controversy in which they have conflicting interests, the corporation 

may provide funds for separate legal representation of the directors or employees, if 

the clients give informed consent and the arrangement ensures the lawyer's 

professional independence.  

 

Non-litigation Conflicts  

 

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult 

to assess. Relevant factors in determining whether there is potential for material and 

adverse effect include the duration and extent of the lawyer's relationship with the 

client or clients involved, the functions being performed by the lawyer, the 

likelihood that actual conflict will arise and the likely prejudice to the client from 

the conflict if it does arise.  

 

[12] In a negotiation common representation is permissible where the clients are 

generally aligned in interest even though there is some difference of interest among 

them. 

 

[13] Conflict questions may also arise in estate planning and estate administration. 

A lawyer may be called upon to prepare wills for several family members, such as 

husband and wife, and, depending upon the circumstances, a conflict of interest may 

arise. In estate administration the identity of the client may be unclear under the law 

of a particular jurisdiction. Under one view, the client is the fiduciary; under another 

view the client is the estate or trust, including its beneficiaries. The lawyer should 

make clear the relationship to the parties involved.  

 

[14] A lawyer for a corporation or other organization who is also a member of its 

board of directors should determine whether the responsibilities of the two roles may 

conflict. The lawyer may be called on to advise the corporation in matters involving 

actions of the directors. Consideration should be given to the frequency with which 

such situations may arise, the potential intensity of the conflict, the effect of the 

lawyer's resignation from the board and the possibility of the corporation's obtaining 

legal advice from another lawyer in such situations. If there is material risk that the 

dual role will compromise the lawyer's independence of professional judgment, the 
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lawyer should not serve as a director.  

 

Conflict Charged by an Opposing Party  

 

[15] Resolving questions of conflict of interest is primarily the responsibility of the 

lawyer undertaking the representation. In litigation, a court may raise the question 

when there is reason to infer that the lawyer has neglected the responsibility. In a 

criminal case, inquiry by the court is generally required when a lawyer represents 

multiple defendants. Where the conflict is such as clearly to call into question the 

fair or efficient administration of justice, opposing counsel may properly raise the 

question. Such an objection should be viewed with caution, however, for it can be 

misused as a technique of harassment. See Scope. 

[16] For the purposes of 1.7 (d), part-time prosecutors include but are not limited to 

part-time solicitors-general, part-time assistant solicitors-general, part-time probate 

court prosecutors, part-time magistrate court prosecutors, part-time municipal court 

prosecutors, special assistant attorneys general, part-time juvenile court prosecutors 

and prosecutors pro tem.  

 

[17] Pragmatic considerations require that the rules treat a lawyer serving as a part-

time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-397 (1985). 

 

Special Considerations in Common Representation  

 

[18] As to the duty of confidentiality, continued common representation will almost 

certainly be inadequate if one client asks the lawyer not to disclose to the other client 

information relevant to the common representation. This is so because the lawyer 

has an equal duty of loyalty to each client, and each client has the right to be informed 

of anything bearing on the representation that might affect that client's interests and 

the right to expect that the lawyer will use that information to that client's benefit. 

See Rule 1.4. The lawyer should, at the outset of the common representation and as 

part of the process of obtaining each client's informed consent, advise each client 

that information will be shared and that the lawyer will have to withdraw if one client 

decides that some matter material to the representation should be kept from the other. 

In limited circumstances, it may be appropriate for the lawyer to proceed with the 

representation when the clients have agreed, after being properly informed, that the 

lawyer will keep certain information confidential. For example, the lawyer may 

reasonably conclude that failure to disclose one client's trade secrets to another client 

will not adversely affect representation involving a joint venture between the clients 

and agree to keep that information confidential with the informed consent of both 
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clients. 

 

  

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

a. A lawyer shall neither enter into a business transaction with a client if the 

client expects the lawyer to exercise the lawyer's professional judgment 

therein for the protection of the client, nor shall the lawyer knowingly acquire 

an ownership, possessory, security or other pecuniary interest adverse to a 

client unless:  

1. the transaction and terms on which the lawyer acquires the interest are 

fair and reasonable to the client and are fully disclosed and transmitted 

in writing to the client in a manner which can be reasonably understood 

by the client; 

2. the client is advised in writing of the desirability of seeking and is given 

a reasonable opportunity to seek the advice of independent counsel in 

the transaction; and 

3. the client gives informed consent, in a writing signed by the client, to 

the essential terms of the transaction and the lawyer's role in the 

transaction, including whether the lawyer is representing the client in 

the transaction. 

b. A lawyer shall not use information gained in the professional relationship with 

a client to the disadvantage of the client unless the client gives informed 

consent, except as permitted or required by these rules. 

c. A lawyer shall not prepare an instrument giving the lawyer or a person related 

to the lawyer as parent, grandparent, child, grandchild, sibling, or spouse any 

substantial gift from a client, including a testamentary gift, except where the 

client is related to the donee. 

d. Prior to the conclusion of representation of a client, a lawyer shall not make 

or negotiate an agreement giving the lawyer literary or media rights to a 

portrayal or account based in substantial part on information relating to the 

representation. 

e. A lawyer shall not provide financial assistance to a client in connection with 

pending or contemplated litigation, except that:  

1. a lawyer may advance court costs and expenses of litigation, the 

repayment of which may be contingent on the outcome of the matter; 

or 

2. a lawyer representing a client unable to pay court costs and expenses of 

litigation may pay those costs and expenses on behalf of the client. 
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f. A lawyer shall not accept compensation for representing a client from one 

other than the client unless:  

1. the client gives informed consent; 

2. there is no interference with the lawyer's independence of professional 

judgment or with the client-lawyer relationship; and 

3. information relating to representation of a client is protected as required 

by Rule 1.6. 

g. A lawyer who represents two or more clients shall not participate in making 

an aggregate settlement of the claims for or against the clients, nor in a 

criminal case an aggregated agreement as to guilty or nolo contendere pleas, 

unless each client gives informed consent, in a writing signed by the client. 

The lawyers disclosure shall include the existence and nature of all claims or 

pleas involved and of the participation of each person in the settlement. 

h. A lawyer shall not make an agreement prospectively limiting the lawyer's 

liability to a client for malpractice unless permitted by law and the client is 

independently represented in making the agreement, or settle a claim for such 

liability with an unrepresented client or former client without first advising 

that person in writing that independent representation is appropriate in 

connection therewith. 

i. A lawyer related to another lawyer as parent, grandparent, child, grandchild, 

sibling or spouse shall not represent a client in a representation directly 

adverse to a person whom the lawyer has actual knowledge is represented by 

the other lawyer unless his or her client gives informed consent regarding the 

relationship. The disqualification stated in this paragraph is personal and is 

not imputed to members of firms with whom the lawyers are associated. 

j. A lawyer shall not acquire a proprietary interest in the cause of action or 

subject matter of litigation the lawyer is conducting for a client, except that 

the lawyer may:  

1. acquire a lien granted by law to secure the lawyer's fees or expenses as 

long as the exercise of the lien is not prejudicial to the client with 

respect to the subject of the representation; and 

2. contract with a client for a reasonable contingent fee in a civil case, 

except as prohibited by Rule 1.5. 

The maximum penalty for a violation of Rule 1.8 (b) is disbarment. The maximum 

penalty for a violation of Rule 1.8 (a) and 1.8 (c)-(j) is a public reprimand. 
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Comment 

 

Transactions Between Client and Lawyer  

 

[1A] As a general principle, all transactions between client and lawyer should be fair 

and reasonable to the client. The client should be fully informed of the true nature 

of the lawyer's interest or lack of interest in all aspects of the transaction. In such 

transactions a review by independent counsel on behalf of the client is often 

advisable. Furthermore, a lawyer may not exploit information relating to the 

representation to the client's disadvantage. For example, a lawyer who has learned 

that the client is investing in specific real estate may not, without the client's 

informed consent, seek to acquire nearby property where doing so would adversely 

affect the client's plan for investment. Paragraph (a) does not, however, apply to 

standard commercial transactions between the lawyer and the client for products or 

services that the client generally markets to others, for example, banking or 

brokerage services, medical services, products manufactured or distributed by the 

client, and utilities' services. In such transactions, the lawyer has no advantage in 

dealing with the client, and the restrictions in paragraph (a) are unnecessary and 

impracticable. 

   

Use of Information to the Disadvantage of the Client  

   

[1B] It is a general rule that an attorney will not be permitted to make use of 

knowledge, or information, acquired by the attorney through the professional 

relationship with the client, or in the conduct of the client's business, to the 

disadvantage of the client. Paragraph (b) follows this general rule and provides that 

the client may waive this prohibition. However, if the waiver is conditional, the duty 

is on the attorney to comply with the condition.  

 

Gifts from Clients  

 

[2] A lawyer may accept a gift from a client, if the transaction meets general 

standards of fairness. For example, a simple gift such as a present given at a holiday 

or as a token of appreciation is permitted. If effectuation of a substantial gift requires 

preparing a legal instrument such as a will or conveyance, however, the client should 

have the objective advice that another lawyer can provide. Paragraph (c) recognizes 

an exception where the client is a relative of the donee or the gift is not substantial. 

 

Literary Rights  
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[3] An agreement by which a lawyer acquires literary or media rights concerning the 

subject of the representation creates a conflict between the interest of the client and 

the personal interest of the lawyer. Measures suitable in the representation of the 

client may detract from the publication value of an account of the representation. 

Paragraph (d) does not prohibit a lawyer representing a client in a transaction 

concerning literary property from agreeing that the lawyer's fee shall consist of a 

share in ownership in the property, if the arrangement conforms to Rule 1.5 and 

paragraph (j) of this rule.  

 

Financial Assistance to Clients  

 

[4] Paragraph (e) eliminates the former requirement that the client remain ultimately 

liable for financial assistance provided by the lawyer. It further limits permitted 

assistance to court costs and expenses directly related to litigation. Accordingly, 

permitted expenses would include expenses of investigation, medical diagnostic 

work connected with the matter under litigation and treatment necessary for the 

diagnosis, and the costs of obtaining and presenting evidence. Permitted expenses 

would not include living expenses or medical expenses other than those listed above. 

 

Payment for a Lawyer's Services from One Other Than The Client  

  

[5] Lawyers are frequently asked to represent a client under circumstances in which 

a third person will compensate the lawyer, in whole or in part. The third person might 

be a relative or friend, an indemnitor (such as a liability insurance company) or a co-

client (such as a corporation sued along with one or more of its employees). Because 

third-party payers frequently have interests that differ from those of the client, 

including interests in minimizing the amount spent on the representation and in 

learning how the representation is progressing, lawyers are prohibited from 

accepting or continuing such representations unless the lawyer determines that there 

will be no interference with the lawyer's independent professional judgment and 

there is informed consent from the client. See also Rule 5.4 (c) (prohibiting 

interference with a lawyer's professional judgment by one who recommends, 

employs or pays the lawyer to render legal services for another). 

 

Settlement of Aggregated Claims  

 

[6] Paragraph (g) requires informed consent. This requirement is not met by a 

blanket consent prior to settlement that the majority decision will rule. 

 

Agreements to Limit Liability  
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[7] A lawyer may not condition an agreement to withdraw or the return of a client's 

documents on the client's release of claims. However, this paragraph is not intended 

to apply to customary qualifications and limitations in opinions and memoranda. 

 

[8] A lawyer should not seek prospectively, by contract or other means, to limit the 

lawyer's individual liability to a client for the lawyer's malpractice. A lawyer who 

handles the affairs of a client properly has no need to attempt to limit liability for the 

lawyer's professional activities and one who does not handle the affairs of clients 

properly should not be permitted to do so. A lawyer may, however, practice law as 

a partner, member, or shareholder of a limited liability partnership, professional 

association, limited liability company, or professional corporation.  

 

Family Relationships Between Lawyers  

 

[9] Paragraph (i) applies to related lawyers who are in different firms. Related 

lawyers in the same firm are governed by Rules 1.7, 1.9, and 1.10.  

 

Acquisition of Interest in Litigation  

 

[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from 

acquiring a proprietary interest in litigation. This general rule, which has its basis in 

the common law prohibition of champerty and maintenance, is subject to specific 

exceptions developed in decisional law and continued in these rules, such as the 

exception for reasonable contingent fees set forth in Rule 1.5 and the exception for 

lawyer's fees and for certain advances of costs of litigation set forth in paragraph (e). 

RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT 

a. A lawyer who has formerly represented a client in a matter shall not thereafter 

represent another person in the same or a substantially related matter in which 

that person's interests are materially adverse to the interests of the former 

client unless the former client gives informed consent, confirmed in writing. 

b. A lawyer shall not knowingly represent a person in the same or a substantially 

related matter in which a firm with which the lawyer formerly was associated 

had previously represented a client:  

1. whose interests are materially adverse to that person; and 

2. about whom the lawyer had acquired information protected by Rules 

1.6 and 1.9 (c), that is material to the matter; unless the former client 

gives informed consent, confirmed in writing.  
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c. A lawyer who has formerly represented a client in a matter or whose present 

or former firm has formerly represented a client in a matter shall not 

thereafter:  

1. use information relating to the representation to the disadvantage of the 

former client except as Rule 1.6 or Rule 3.3 would permit or require 

with respect to a client, or when the information has become generally 

known; or 

2. reveal information relating to the representation except as Rule 1.6 or 

Rule 3.3 would permit or require with respect to a client. 

The maximum penalty for a violation of this rule is disbarment.  

 

Comment 

 

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing 

duties with respect to confidentiality and conflicts of interest and thus may not 

represent another client except in conformity with this rule. Under this rule for 

example, a lawyer could not properly seek to rescind on behalf of a new client a 

contract drafted on behalf of the former client. So also a lawyer who has prosecuted 

an accused person could not properly represent the accused in a subsequent civil 

action against the government concerning the same transaction nor could a lawyer 

who has represented multiple clients in a matter represent one of the clients against 

the others in the same or a substantially related matter after a dispute arose among 

the clients in that matter, unless all affected clients give informed consent. See 

Comment [9]. Current and former government lawyers must comply with this rule 

to the extent required by Rule 1.11.  

 

[2] The scope of a "matter" for purposes of this rule depends on the facts of a 

particular situation or transaction. The lawyer's involvement in a matter can also be 

a question of degree. When a lawyer has been directly involved in a specific 

transaction, subsequent representation of other clients with materially adverse 

interests in that transaction clearly is prohibited. On the other hand, a lawyer who 

recurrently handled a type of problem for a former client is not precluded from later 

representing another client in a factually distinct problem of that type even though 

the subsequent representation involves a position adverse to the prior client. Similar 

considerations can apply to the reassignment of military lawyers between defense 

and prosecution functions within the same military jurisdictions. The underlying 

question is whether the lawyer was so involved in the matter that the subsequent 

representation can be justly regarded as a changing of sides in the matter in question. 
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[3] Matters are "substantially related" for purposes of this rule if they involve the 

same transaction or legal dispute or if there otherwise is a substantial risk that 

confidential information as would normally have been obtained in the prior 

representation would materially advance the client's position in the subsequent 

matter. For example, a lawyer who has represented a businessperson and learned 

extensive private financial information about that person may not then represent that 

person's spouse in seeking a divorce. Similarly, a lawyer who has previously 

represented a client in securing environmental permits to build a shopping center 

would be precluded from representing neighbors seeking to oppose rezoning of the 

property on the basis of environmental considerations; however, the lawyer would 

not be precluded, on the grounds of substantial relationship, from defending a tenant 

of the completed shopping center in resisting eviction for nonpayment of rent. 

Information that has been disclosed to the public or to other parties adverse to the 

former client ordinarily will not be disqualifying. Information acquired in a prior 

representation may have been rendered obsolete by the passage of time, a 

circumstance that may be relevant in determining whether two representations are 

substantially related. In the case of an organizational client, general knowledge of 

the client's policies and practices ordinarily will not preclude a subsequent 

representation; on the other hand, knowledge of specific facts gained in a prior 

representation that are relevant to the matter in question ordinarily will preclude such 

a representation. A former client is not required to reveal the confidential 

information learned by the lawyer in order to establish a substantial risk that the 

lawyer has confidential information to use in the subsequent matter. A conclusion 

about the possession of such information may be based on the nature of the services 

the lawyer provided the former client and information that would in ordinary practice 

be learned by a lawyer providing such services. 

RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL 

a. A lawyer shall hold funds or other property of clients or third persons that are 

in a lawyer's possession in connection with a representation separate from the 

lawyer's own funds or other property. Funds shall be kept in one or more 

separate accounts maintained in an approved institution as defined by Rule 

1.15 (III) (c) (1). Other property shall be identified as such and appropriately 

safeguarded. Complete records of such account funds and other property shall 

be kept by the lawyer and shall be preserved for a period of six years after 

termination of the representation. 

b. For the purposes of this rule, a lawyer may not disregard a third person's 

interest in funds or other property in the lawyer's possession if:  

1. the interest is known to the lawyer, and 
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2. the interest is based upon one of the following:  

i. A statutory lien; 

ii. A final judgment addressing disposition of those funds or 

property; or 

iii. A written agreement by the client or the lawyer on behalf of the 

client guaranteeing payment out of those funds or property. 

The lawyer may disregard the third person's claimed interest if the lawyer 

reasonably concludes that there is a valid defense to such lien, judgment, or 

agreement. 

c. Upon receiving funds or other property in which a client or third person has 

an interest, a lawyer shall promptly notify the client or third person. Except as 

stated in this rule or otherwise permitted by law or by agreement with the 

client, a lawyer shall promptly deliver to the client or third person any funds 

or other property that the client or third person is entitled to receive and, upon 

request by the client or third person, shall promptly render a full accounting 

regarding such property. 

d. When in the course of representation a lawyer is in possession of funds or 

other property in which both the lawyer and a client or a third person claim 

interest, the property shall be kept separate by the lawyer until there is an 

accounting and severance of their interests. If a dispute arises concerning their 

respective interests, the portion in dispute shall be kept separate by the lawyer 

until the dispute is resolved. The lawyer shall promptly distribute all portions 

of the funds or property as to which the interests are not in dispute. 

The maximum penalty for a violation of this rule is disbarment. 

Comment 

[1] A lawyer should hold property of others with the care required of a professional 

fiduciary. Securities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances. All property which is the 

property of clients or third persons should be kept separate from the lawyer's 

business and personal property and, if monies, in one or more trust accounts. 

Separate trust accounts may be warranted when administering estate monies or 

acting in similar fiduciary capacities. 

[2] Lawyers often receive funds from third parties from which the lawyer's fee will 

be paid. If there is risk that the client may divert the funds without paying the fee, 

the lawyer is not required to remit the portion from which the fee is to be paid. 
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However, a lawyer may not hold funds to coerce a client into accepting the lawyer's 

contention. The disputed portion of the funds should be kept in trust and the lawyer 

should suggest means for prompt resolution of the dispute, such as arbitration or 

interpleader. The undisputed portion of the funds shall be promptly distributed. 

[3] Third parties, such as a client's creditors, may have just claims against funds or 

other property in a lawyer's custody. A lawyer may have a duty under applicable law 

to protect such third-party claims against wrongful interference by the client, and 

accordingly may refuse to surrender the property to the client. However, a lawyer 

should not unilaterally assume to arbitrate a dispute between the client and the third 

party. The obligations of a lawyer under this rule are independent of those arising 

from activity other than rendering legal services. For example, a lawyer who serves 

as an escrow agent is governed by the applicable law relating to fiduciaries even 

though the lawyer does not render legal services in the transaction. 

[3A] In those cases where it is not possible to ascertain who is entitled to disputed 

funds or other property held by the lawyer, the lawyer may hold such disputed funds 

for a reasonable period of time while the interested parties attempt to resolve the 

dispute. If a resolution cannot be reached, it would be appropriate for a lawyer to 

interplead such disputed funds or property. 

[4] A "clients' security fund" provides a means through the collective efforts of the 

bar to reimburse persons who have lost money or property as a result of dishonest 

conduct of a lawyer. Where such a fund has been established, a lawyer should 

participate. 

RULE 3.7 LAWYER AS WITNESS 

a. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be 

a necessary witness except where:  

1. the testimony relates to an uncontested issue; 

2. the testimony relates to the nature and value of legal services rendered 

in the case; or 

3. disqualification of the lawyer would work substantial hardship on the 

client. 

b. A lawyer may act as advocate in a trial in which another lawyer in the lawyer's 

firm is likely to be called as a witness unless precluded from doing so by Rule 

1.7 or Rule 1.9. 
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The maximum penalty for a violation of this rule is a public reprimand.  

 

Comment 

 

[1] Combining the roles of advocate and witness can prejudice the opposing party 

and can involve a conflict of interest between the lawyer and client. 

 

[2] The opposing party has proper objection where the combination of roles may 

prejudice that party's rights in the litigation. A witness is required to testify on the 

basis of personal knowledge, while an advocate is expected to explain and comment 

on evidence given by others. It may not be clear whether a statement by an advocate-

witness should be taken as proof or as an analysis of the proof. 

 

[3] Paragraph (a) (1) recognizes that if the testimony will be uncontested, the 

ambiguities in the dual role are purely theoretical. Paragraph (a) (2) recognizes that 

where the testimony concerns the extent and value of legal services rendered in the 

action in which the testimony is offered, permitting the lawyers to testify avoids the 

need for a second trial with new counsel to resolve that issue. Moreover, in such a 

situation the judge has firsthand knowledge of the matter in issue; hence, there is 

less dependence on the adversary process to test the credibility of the testimony. 

 

[4] Apart from these two exceptions, paragraph (a) (3) recognizes that a balancing 

is required between the interests of the client and those of the opposing party. 

Whether the opposing party is likely to suffer prejudice depends on the nature of the 

case, the importance and probable tenor of the lawyer's testimony, and the 

probability that the lawyer's testimony will conflict with that of other witnesses. 

Even if there is risk of such prejudice, in determining whether the lawyer should be 

disqualified, due regard must be given to the effect of disqualification on the lawyer's 

client. It is relevant that one or both parties could reasonably foresee that the lawyer 

would probably be a witness. The principle of imputed disqualification stated in Rule 

1.10: Imputed Disqualification has no application to this aspect of the problem. 

 

[5] Whether the combination of roles involves an improper conflict of interest with 

respect to the client is determined by Rule 1.7: Conflict of Interest: General Rule or 

Rule 1.9: Conflict of Interest: Former Client. For example, if there is likely to be 

substantial conflict between the testimony of the client and that of the lawyer or a 

member of the lawyer's firm, the representation is improper. The problem can arise 
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whether the lawyer is called as a witness on behalf of the client or is called by the 

opposing party. Determining whether or not such a conflict exists is primarily the 

responsibility of the lawyer involved. See Comment to Rule 1.7: Conflict of Interest. 

If a lawyer who is a member of a firm may not act as both advocate and witness by 

reason of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies the 

firm also. 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
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Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688

Appendix
2 of 2




	00c - Foreword 9-2019.pdf
	Blank Page

	Chapter 1 - ALL.pdf
	Blank Page

	Chapter 4 - ALL.pdf
	Blank Page

	Chapter 5 - ALL.pdf
	Blank Page

	Chapter 6 - ALL.pdf
	Blank Page


