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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE





Presiding:
Michael J. “Mike” Gorby, Program Chair; Author, Premises Liability in Georgia;
Gorby Peters & Associates LLC, Atlanta, GA
Andrew T. “Andy” Rogers, Program Co-Chair; Deitch & Rogers LLC, Atlanta, GA

FRIDAY, OCTOBER 4, 2019

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:00  WELCOME AND PROGRAM OVERVIEW
  Michael J. “Mike” Gorby, Program Chair; Author, Premises Liability in Georgia;
  Gorby Peters & Associates LLC, Atlanta, GA

 8:05  TIPS ON MEDIATING A PREMISES CASE — KNOW WHEN TO HOLD AND FOLD
  Rex D. Smith, Miles Mediation & Arbitration, Atlanta, GA

 8:35  COMMON EVIDENTIARY ISSUES IN A PREMISES CASE
  Maren R. Cave, Swift Currie McGhee & Hiers LLP, Atlanta, GA

 9:05  UPDATE ON PREMISES LIABILITY CASES
  Michael J. “Mike” Gorby, Program Chair; Author, Premises Liability in Georgia;
  Gorby Peters & Associates LLC, Atlanta, GA

 9:35  BREAK

 9:50  A CASE STUDY IN THE TRIAL OF A PREMISES CASE — SOUP TO NUTS
  Peter A. “Pete” Law, Law and Moran, Atlanta, GA
  E. Michael “Mike” Moran, Law and Moran, Atlanta, GA

 10:20  EVALUATING LIABILITY ISSUES IN A PREMISES CASE
  Charles R. Adams III, Author, Georgia Law of Torts; Kenneth S Nugent PC, Macon, GA

 10:50  IS YOUR PREMISES EXPERT DAUBERT COMPLIANT?
  Mary Donne Peters, Author, Expert Testimony in Georgia; 
  Gorby Peters & Associates LLC, Tucker, GA

 11:20  PURSUING A PREMISES CASE AGAINST A GOVERNMENTAL ENTITY — AVOIDING 
THE SOVEREIGN IMMUNITY LAND MINES

  Matthew A. Cathey, Cathey and Strain LLC, Cornelia, GA

 11:50  LUNCH (Included in registration fee.)
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 12:00  FORENSIC INVESTIGATION IN A SLIP AND FALL CASE
  Jeffrey H. Gross, Jeffrey H. Gross Consulting, Atlanta, GA

 12:30  ETHICAL CONSIDERATIONS IN THE APPEAL OF A PREMISES CASE
  Hon. Christopher J. McFadden, Chief Judge, Georgia Court of Appeals, Atlanta, GA

 1:30  EFFECTIVE DISCOVERY TECHNIQUES AND MOTION PRACTICE — DEFENSE 
PERSPECTIVE IN A THIRD-PARTY CRIMINAL ASSAULT CASE

  Jeffrey M. “Jeff” Wasick, Gray Rust St. Amand Moffett & Brieske LLP, Atlanta, GA

 2:00  BREAK

 2:15  LIABILITY LIMITING CLAUSES IN LEASING AGREEMENTS — REPRESENTING A 
VICTIM TENANT IN A THIRD-PARTY SEXUAL ASSAULT CASE

  Gilbert H. Deitch, Deitch & Rogers LLC, Atlanta, GA 
  Andrew T. “Andy” Rogers, Deitch & Rogers LLC, Atlanta, GA

 2:40  APPEALING A PREMISES CASE — HOW TO GET THE COURT’S ATTENTION
  Naveen Ramachandrappa, Bondurant Mixon & Elmore LLP, Atlanta, GA

 3:10  ADJOURN
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THE TONE AND TENOR OF MEDIATION 
 

TIPS ON MEDIATING A PREMISES LIABILTY CASE 
 
 
 
 
 
 
 

“A gentle answer turns away wrath, but a harsh word stirs up anger.” 
Proverbs 15:1 

 
 

”A hot tempered man stirs up dissension, but a patient man calms a quarrel.” 
Proverbs 15:18 

 
 

 Dispute resolution has been an integral part of society since the dawn of human-

ity.  The Bible’s admonition of an eye for an eye was actually an early form of limiting 

the response when one was injured by another.  Early on when a man was injured his 

clan would respond to the injury by killing the malfeasor, his brother, wife, manservant, 

maidservant, donkey and anyone who looked like him.  Killing feuds were the order of 

the day. 

 The Code of Hammurabi was one of civilization’s earliest codifications of the law 

and also established a measured response: 

  If a man destroys the eye of another man, they shall destroy 

  his eye. 

  If he breaks a man’s bone, they shall break his bone.1 

                                                 
1 Dwyer, William L.; “In the Hands of the People”, St. Martin’s Press, N.Y. 2002, p. 13 
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 One early form of dispute resolution which perfected the art of candle making 

was in Burma where each contestant would light a candle at the same time and the win-

ner was the owner of the candle that burned the longest.  One that I’m sure would please 

the soccer fans of today was found in New Guinea where an aggrieved party would 

round up his friends and relatives to stand face to face with his aggressor and his clan 

with hands behind their backs and kick others shins until one side retreated2. 

 We find humor in these methods until we recall our antiquated custom of duel-

ing.  At least the earlier forms of dispute resolution did not lead to the death of promi-

nent members of society, yet in 1804 the Vice President of the United States shot and 

killed a person of such renown and respect that his portrait is immortalized on our cur-

rency:  Alexander Hamilton.3 

 Our Anglo-Saxon heritage went through various forms of seeking resolution of 

issues indulging such time honored variations as carrying a hot iron for 9 paces to see if 

a man’s hand was burned, throwing the malfeasor bound by his hands and feet in the 

water to see if he would float (thus rejected by the water and guilty) or sink (thus guilt-

less but no less drowned) and my personal favorite retrieving brass bracelets from boil-

ing water to determine guilt by whether or not the skin was burned.4 

 From these early objective but presumably flawed techniques our heritage led us 

to the jury system which has matured into a cornerstone of our democracy.  However, 

litigation has its problems leading William L. Dwyer5 to identify the six deadly sums of 

litigation.  Dwyer compared them to six of the seven original Seven Deadly Sins.   

                                                 
2 Id. Dwyer, pp. 14-16. 
3 Dwyer, p. 8. 
4 Dwyer 
5 Dwyer, p. 118 
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 (1) Overconcentiousness = anger. 

 (2) Expenses = avarice 

 (3) Delay = pride (in the form of a stubborn refusal to change outmoded ways) 

 (4) Fecklessness = slough 

 (5) Hyper-technicality = envy (hyper technical judges envy, and try vainly to 

emulate, the deities’ unique quality of perfection)  

 (6) Overload = gluttony6 

 Our focus in this paper is how do we avoid the deadly sins in litigation through 

the use of mediation in a Premises Liability Case  and their resultant poisons, in order to 

conduct a trustful, contention free and successful mediation. 

 

Get Yo’self Together 

or 

Organize the Team 

 Prior to the mediation of a premises liability case the foundation should be estab-

lished by careful thought as to who will attend the mediation.  The logical starting point 

is the mediator.  Attention needs to be paid to not only how well the mediator is accepta-

ble to your side but is the mediator a person that will be accepted and respected by your 

opponents.  Highly emotional cases need skilled diplomats to diffuse the emotions. A 

premises case in particular needs serious thought on the mediator. Do we need a person 

in whom the Plaintiff can find comfort? In a rape case should gender be a consideration? 

If the Plaintiff is a highly emotionally traumatized would it help to have a mediator that 

                                                 
6 Dwyer, p. 128 
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possesses strong comforting skills and compassion help? Do we have complexities in the 

case where both sides need a mediator with strong experience? Is our case one that 

would benefit from a mediator with judicial experience. Is creativity important. Do we 

have a case where we realistically anticipate it may take some time to get all the issues 

worked out and thus is persistence a quality in a mediator that may be essential. Very 

importantly does the proposed mediator have the respect of your adversary. Give seri-

ous consideration to who will mediate your case. Mark Twain said “The difference be-

tween the almost right word and the right word is really a large matter. 'tis the differ-

ence between the lightning bug and the lightning.” The difference between the almost 

right mediator and the right mediator is often the difference between success and fail-

ure.  

As counsel you are significantly responsible for input into the decision as to who 

will represent your side of the case. If insurance is involved do you bring an adjuster or 

claims professional with little skill in handling mediations or ask for a representative 

who is more seasoned?  Does the case call for gender considerations?  In a sexual assault  

case should your company representative be a woman? 

 Once you have organized your team, have a team meeting.  Best plans are assem-

bled in person but at least prepare your representatives by conference call.  You, as 

counsel, are the quarterback, the choreographer, the director and each member of your 

team has a role to play.  They will play it best when they know your blueprint for a suc-

cessful mediation. 

 

Keep Your Eyes on the Prize 

or  
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Get a New Plan, Stan 

(with apologizes to Paul Simon) 

 A major step in building a bridge to success is to know clearly what your objective 

is.  The obvious objective is to resolve the dispute, settle the case, agree to a resolution 

or bring the parties to a meeting of the minds.  Unfortunately, many of us and our cli-

ents from time to time have failed to see the obvious and have other agendas.  Your cli-

ent may want to show the other side he’s right and they are wrong. Dispel them of that 

notion.   

 Prepare for mediation like you prepare for trial.  Prepare your client and make 

sure your team is aware of your plan.  You are more likely to be successful if your clients 

are well prepared and understand the goal.  If the goal is to resolve the conflict and you 

have a bitter and angry representative, who you know can’t hold their tongue and miss 

an opportunity for insult, keep your eyes on the prize and leave them at home.  If you 

can’t leave them at home, prepare them for success by educating them on the im-

portance of using a diplomatic approach.  Prepare any witnesses carefully and school 

them on the difference between mediation and trial.  Get everyone’s agreement on what 

you want to accomplish and your clear advice on how to avoid negativism and conde-

scension that can cause you to fail to meet your goal. 

 

 Prepare the mediator. If you get only one tip from this presentation this it it. This 

is particularly true in a premises case. To be successful you want to arm the mediator to 

be able to be an advocate for your side. Make sure your mediator is well versed in the 

facts and law of your case. Each case has its own unique issues. Send your mediator 

briefing materials. A briefing paper, a demand letter, complaint, redacted report letter, 
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expert report, etc. If your case is controlled by a significant decision make sure your me-

diator has read the case.  Should you set up a conference call with the mediator prior to 

the mediation. Does the case warrant a personal meeting ahead of the mediation. The 

more the mediator knows about your case the more likely you are to be successful. 

School the mediator on the nuances of your case. “Every battle is won before it’s ever 

fought.”― Sun Tzu. Be prepared by preparing your mediator.  

 

Don’t Sweat the Small Stuff 

 How many times have you brought a mediation to almost a successful conclusion 

by agreeing on the major points and then the negotiation begins on how the agreement 

is going to be structured.  The Plaintiffs want their money immediately.  The Defendants 

want all the liens removed and an indemnity clause.  Furthermore, the Defendants want 

a confidentiality agreement.  These are generally matters of major importance but minor 

in the scheme of the settlement.  It is my suggestion that you write a letter to your oppo-

sition well before the mediation so that they have your list of conditions well before they 

are tired, angry and ready to get out of there and when a relatively minor matter can be 

not only a source of contention but a potential dealbreaker.  Send your opposition a let-

ter.  Spell out very clearly the conditions that you would want such as a dismissal, a 

complete release, an indemnity agreement, removal of liens and subrogation interests, 

confidentiality agreement and how long it is going to take you to get the money.  That 

way you will know well in advance of the mediation that the smaller matters are resolved 

or a thing that you thought was a small matter is a big matter and you can get it worked 

out during the course of the day without surprising your opposition with a relatively mi-

nor matter.   
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Say Howdy  

or 

Meeting and Greeting 

 

 The Honorable Jack P. Etheridge in his book Coming to the Table, A Guide to 

Mediation in Georgia7 in his chapter on negotiation pointers and techniques, points out 

that you must be keenly aware of when the mediation begins.  If you walk in to the re-

ception area of the mediator’s office and your opposition is there, many times your cli-

ents simply nodded to their clients and head off to another area to avoid each other.   

However, this is your opportunity to put your best foot forward and set a positive tone.  

Introduce yourselves.  Make sure your clients are introduced.  Take the opportunity to 

engage in small talk and treat your opposition with respect.  This is an opportunity to set 

the table for a successful mediation by being a cordial and pleasant person.  It also gives 

you an opportunity to bring your client to life.  All of a sudden the other side discovers 

that your side has individuals with children, families and interests outside of litigation.  

Don’t miss this opportunity.8 

Pay Your Respects 

 A significant percentage of premises liability mediations involve the resolution of 

significant personal injury or death.  No matter what the case a greeting at the beginning 

that recognizes the aggrieved party’s loss, thank them for their agreement to be present, 

                                                 
7 Etheridge, Jack P.; Coming to the Table, a Guide to Mediation in Georgia, American Lawyers Media, L.P., 1994, 
p.  
8 Etheridge, Jack P.; Coming to the Table, a Guide to Mediation in Georgia, American Lawyers Media, L.P. 1994, 
p. 92 
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a kind word for their recovery is a literal cornerstone for a successful mediation process.  

If it is not sincere don’t deliver it.  People can smell insincerity a mile away and it is 

clearly counterproductive. You must realize what may be a routine business day for you 

is part of the grieving and healing process, the day of hopeful closure for your adver-

saries if you are defending a premises liability case.  Anger is a natural reaction to a loss, 

whether of a loved one, business opportunity or marriage.  If appropriate, start the me-

diation by acknowledging that loss.  “I’m very sorry for your loss” delivered honestly and 

sincerely goes a long way to establishing a rapport with your adversary unfiltered by 

your opponent.  Rare is the person who has not lost a loved one and can truly identify 

with the loss of another human being.  It costs you nothing, admits nothing but estab-

lishes a positive tone and for your work. 

If confronted by a client who tells you they don’t want to deliver any apology or 

thoughtful word, refer them to our opening “Keep your eyes on the prize”.  Ask what do 

you want to accomplish?  How do we both do that?  From the Plaintiff’s point of view , a 

greeting of “John, I’m sorry we are having this problem, I know its disruptive to you and 

your business and we will work with you to resolve it” sets up your day for success while 

an icy glare starts you down the road to failure. 

 

Hush Yo’ Mouth 

or 

You can lean more with your ears than your mouth. 

 

 It goes without saying that professionals know to listen during the opening joint 

mediation session when your opponent is presenting its case.  However, your clients 
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may not and they need to be forewarned.  You must also bite your tongue and listen, 

truly listen to the other side’s presentation.  Make careful notes on issues that need to be 

addressed, identify the decision maker of the case and discuss what and who is driving 

the other side.  You can only do this by carefully exercising a lost art, the art of listening. 

 Advise your clients and representatives beforehand of this protocol.  Make sure 

your clients do not interject acrimony into your work by angrily challenging a remark 

they disagree with.  Counsel your clients ahead of time and identify those clients that 

need the most counseling and counsel them the most. 

  

“You Can Catch More Flies with Honey than with Vinegar” 

or 

Wash Your Mouth out With Soap 

Diplomacy.  Doing what your Mama taught you.  Minding your manners.  All of these 

things that we were taught since childhood and honed in adulthood are the essentials of 

setting the tone for a successful mediation.  Making your arguments in a polite and rea-

sonable manner even if you disagree with the other side or even if the other side is being 

offensive to you provides an atmosphere of cooperation.  While you may have very 

strong points to be made, they can be made respectfully and politely.  In many respects 

you are an ambassador for your side and your job is to sell your point of view.  You can 

sell that point of view more often when the other side understands that you are present-

ing your points with respect and in a way not to offend.  All of these things we were 

taught as children, sometimes the art of advocacy that we use in the courtroom or in 

cross-examination is certainly detrimental to the mediation process.  It is my recom-

mendation to simply present your arguments and points with respect and diplomacy. 
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Pay Your Respects – Part II 

 In establishing the tone for a successful mediation, it is my recommendation that 

you give a first offer that recognizes the realities of the case.  Proposing a solution that is 

so far out of the realm of reason that it can only offend establishes framework that is dif-

ficult for both you and the mediator to overcome.  Give serious thought to what would 

be an appropriate response, what would be a successful conclusion, and give the other 

side the clear message that you want to resolve the dispute.  Go back to Eyes on the 

Prize, what do you want to accomplish?  If you are simply doing this for discovery or to 

annoy or harass the other side, this isn’t necessarily a proposal to accomplish those 

goals.  However, if your goal is to resolve the dispute, let the other side know that you 

are serious about this right from the beginning. 

 

Rex, cut me a switch. 

 When I was a youngster, my mother and father were raised in an environment 

where they truly believed in not sparing the rod and spoiling the child.  Whenever disci-

pline was called for in our household my mother would send me outside and make me 

cut a switch to get my discipline.  If I came in with one too little she would spank me 

with that one and send me out after another one and I certainly wasn’t going to come in 

with one too big.  In any event, I had to be the one to pick the rod. (I must add that my 

parents were loving and kind and I deserved every licking I ever got). 

 This same concept can be used in presenting your heavy and difficult arguments.  

Let the evidence do the talking.  In every mediation, and particularly in premises cases,  

you have to make decisions on what you are going to disclose.  In the vast majority of my 
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mediations I made the decision that I was going to disclose almost everything in a true 

effort to conclude the case.  There are some times when you cannot do this.  When you 

know that if you can’t resolve the case and you have to try it, there are certain conflicts 

and contradictions that you are going to let your adversary explain for the first time 

from the witness stand.  However, my recommendation is that you let the evidence that 

is in the record or you know will be discovered speak for itself.  Prepare your slides, ex-

hibits, handouts and other presentations based on the evidence.  Let your adversary be 

in the role of a juror.  What will a juror think when the Plaintiff is claiming substantial 

lost wages yet the certified tax returns show a different amount.  How does the opponent 

view the videotaped deposition of the physician where the physician questions the truth-

fulness or position of your adversary?  How does the Defendant respond to his own dep-

osition testimony that is in conflict or contradicts his current position?  Let your adver-

sary make their own judgments but show them the evidence that the jury is going to 

hear and then let them make their decision on how a jury or fact finder will view this ev-

idence.  One phrase I often hear and find powerful  is “I wasn’t there but here is the evi-

dence a jury will have to consider.”  Let the evidence do the talking.   

 

“Give them enough rope and they will hang themselves” 

 If your adversary has inconsistencies, equivocations or outright falsehoods, pre-

pare for those so that your adversary is hearing his own words.  Prepare videos, graphs 

and other evidence so that they can make their own judgments concerning their incon-

sistencies.  

 

“Don’t Pay it No Nevermind” 
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or 

“Like Water Off a Duck’s Back” 

 

 It is a rare case in which you are not confronted with confrontational statements 

or your client at least is not confronted with a statement that could cause a strong nega-

tive response.  Counsel your clients beforehand not to show emotion, not to take offense, 

to listen and respond in an orderly fashion.  Don’t take the bait.  Don’t let your adversary 

escalate the tone of the conversation.  Once again, keep your eyes on the prize.  

 

“You Mind the Teacher” 

 There is a third party present.  It is someone that you obviously have some regard 

for because you are paying them a significant sum of money to listen to the dispute and 

counsel you on it.  It is my recommendation that you listen to the mediator, take their 

counsel on what issues are helpful and what issues are not.  Since you took the time to 

meet with these people, you agreed to this particular mediator, realize that while they 

may have a different point of view, they have probably done this many times and have a  

feel for what is going to be successful in resolving your dispute than you may.  I once 

had a case in an aviation matter in which a Plaintiff asks three separate times in settle-

ment discussions for an unlimited first class pass for air travel.  While we had explained 

that that was not a possibility, on the first time that we made an offer in which we in-

cluded opening a frequent flyer account and providing them with bonus miles, it was ac-

cepted.  This was from listening to the mediator and gaining an understanding from the 

other side as to what was important to them. 
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“Don’t Get on your High Horse, Don’t be Too Big for your Britches 

and Don’t Feel Like you have to Take them Down a Notch or Too” 

 

 All these southernisms have to do with arrogance.  All of us are guilty of it at one 

time or another but it is a human frailty that we can all sniff out a mile away.  Arrogance 

or haughtiness in any of its varied forms can only cause you difficulties in resolving your 

conflict.  Don’t allow it to creep into your speech or actions and counsel your client not 

to have it in theirs.  I once took a videotaped deposition for preservation of a witness 

whose words were very helpful to me but the arrogance in which the deponent delivered 

those words was so poor that I didn’t even order the videotape.  Make sure neither you 

nor your client interject this poison into your case. 

 The goal of all mediations should be the resolution of the conflict.  Simply mind-

ing your manners, and paying respect to your adversary will set a tone to help you ac-

complish this goal. 
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THE FUTURE OF RESOLUTION

The Tone and Tenor of Mediation
Mediating a Premises Case

Rex Smith

THE FUTURE OF RESOLUTION

“A hot tempered man stirs up 
dissension, but a patient man calms a 
quarrel.”

Proverbs 15:18
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THE FUTURE OF RESOLUTION

An Eye for an Eye

The Code of Hammurabi THE FUTURE OF RESOLUTION

If a man destroys the eye of 
another man, they shall 
destroy his eye.

If he breaks a man’s bone, 
they shall break his bone.
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THE FUTURE OF RESOLUTIONWhich Candle Burns Longer?

THE FUTURE OF RESOLUTIONSink or Swim - Guilty or not
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THE FUTURE OF RESOLUTIONAlexander Hamilton

THE FUTURE OF RESOLUTION

Prepare for mediation like you prepare 
for trial
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THE FUTURE OF RESOLUTION

Painting
90% Preparation
10% Application

THE FUTURE OF RESOLUTION

“Organize the Team”
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Organizing the Team THE FUTURE OF RESOLUTION

• Mediator
• Clients
• Risk Manager
• Representative
• Attorney

• Administrator
• CFO
• CEO
• Experts
• Claims Professional

Don’t Sweat the Small Stuff THE FUTURE OF RESOLUTION
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Educate the Mediator THE FUTURE OF RESOLUTION

• Briefing Papers
• Copies of Motions or    

Key Pleadings
• Informal Phone Call
• Copies of Key Cases

Educate the Client THE FUTURE OF RESOLUTION

Explain the 
differences between
mediation and trial
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Educate Your Opponent THE FUTURE OF RESOLUTION

“Say Howdy” or “Meeting and Greeting”
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Pay Your Respects

THE FUTURE OF RESOLUTION

“Keep Your Eyes on the Prize”
or

“Get a New Plan, Stan”
(apologies to Paul Simon)
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THE FUTURE OF RESOLUTION

“You can learn more with 
your ears than your mouth”

THE FUTURE OF RESOLUTION

“You Can Catch More Flies with 
Honey than with Vinegar”
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THE FUTURE OF RESOLUTIONPay Your Respects Part II

Give a first offer that 
recognizes the 
realities of the case

THE FUTURE OF RESOLUTION

“ I wasn’t there but here is the 
evidence a jury will have to consider.”
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THE FUTURE OF RESOLUTION“You Mind the Teacher” (Mediator)

THE FUTURE OF RESOLUTION

“Don’t Pay it No Nevermind”
or

“Like Water Off a Duck’s Back”
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THE FUTURE OF RESOLUTIONDon’t Take the Bait

THE FUTURE OF RESOLUTION

• Don’t Get on Your High Horse
• Don’t Be Too Big for Your Britches
• Don’t Feel Like You Have to Take them 

Down a Notch or Two
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Don’t Lose the Momentum of the Day

THE FUTURE OF RESOLUTIONShow ‘Em Your Teeth!

• Videos
• PowerPoints
• Trial Boards
• Blow-up Exhibits

• Show ‘em you’re ready to fight!!
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THE FUTURE OF RESOLUTION

Patience – Creativity

Persistence – Compromise

Q   &   A

Gee, Now what 
did he say 
about ….?

Chapter 1 
29 of 29





Common Evidentiary Issues In A Premises Case
Presented By:

Maren R. Cave
Swift Currie McGhee & Hiers LLP
Atlanta, GA

STATE BAR SERIES



COMMON EVIDENTIARY ISSUES IN 
PREMISES CASES 

By Maren Cave, Esq. 
Swift Currie McGhee & Hiers LLP 

Chapter 2 
1 of 11



 

 

COMMON EVIDENTIARY ISSUES IN PREMISES CASES 
By Maren Cave, Esq. 

Swift Currie McGhee & Hiers LLP 
 
 If you are pursuing or defending a premises liability case – whether it is a rape at 
an apartment complex, an assault at a store parking lot, or a slip and fall at a restaurant 
– various evidentiary hurdles will exist in your case. This article is to give you an overview 
on the liability and evidentiary standards commonly encountered in premises cases here 
in Georgia.  
 
PREMISES LIABILITY STANDARD - GENERAL 
 
 First, the standard generally applicable to any premises case in Georgia will 
provide the framework for your proof requirements.  In Georgia, “an owner or occupier 
of land has a duty to exercise ordinary care to protect invitees from ‘unreasonable risks of 
harm of which the owner has superior knowledge.’” Hamblin v. City of Albany, 272 Ga. 
App. 246, 612 S.E.2d 69 (2005). Although details may change, this basic formula remains 
the same.   
 
 Georgia law is pretty clear regarding what plaintiff must prove: a plaintiff “must 
establish both that the landowner had actual or constructive knowledge of the hazard, and 
that the invitee lacked knowledge of that hazard despite the exercise of ordinary care.” Id. 
Thus, “the true basis for an owner’s liability is his superior knowledge of the existence of 
a condition that could subject his invitees to an unreasonable risk of injury.”  There is no 
duty to prevent a reasonably unanticipated hazard.  Id.  
 
WHAT IS THE STATUS OF PLAINTIFF, THE DUTIES OWED TO HIM/HER, 
AND YOUR PROOF REQUIREMENTS? 

 
 Any premises case must start with determining the legal status of the person who 
purportedly was harmed because of a danger, hazard, or unsafe condition on the 
premises.  The legal status of the Plaintiff will determine the duties owed to that person, 
and will largely determine (if you are defending such a case) whether you have a chance 
at Summary Judgment. Establishing the status of the Plaintiff is usually the first 
evidentiary hurdle in a premises case. Georgia recognizes three, general categories: 
 
• Invitee - O.C.G.A § 51-3-1: Someone whom the landowner, by express or implied 

invitation, induces or leads to come upon his premises for any lawful purpose.  

The owner of the premises is liable in damages to such persons for injuries caused 
by his failure to exercise ordinary care in keeping the premises and approaches 
safe.  Most commonly, an invitee is usually a person who is shopping, eating, or 
visiting the business to spend money at the business. 

• Licensee - O.C.G.A § 51-3-2: A licensee is a person who: 
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(1) Is neither a customer, a servant, nor a trespasser; 

(2) Does not stand in any contractual relation with the owner of the premises; 
and 

(3) Is permitted, expressly or impliedly, to go on the premises merely for his own 
interests, convenience, or gratification 

The owner of the premises is liable to a licensee only for willful or wanton injury.  
See Manners v. 5 Star Lodge & Stables, LLC, 347 Ga. App. 738, 820 S.E.2d 724 
(2018).  Notably, under Georgia law, social guests are licensees, not invitees.  
Thompson v. Oursler, 318 Ga. App. 377, 378, 733 S.E.2d 359 (2012).  Typically, 
these are individuals who visit another’s home for some social purpose (dinner, 
party, etc.) 

• A licensee who encounters a hazardous condition can hold a property owner liable 
when four (4) conditions are satisfied: (1) the property owner knew or should have 
known that an unreasonable risk of harm existed on the property; (2) the owner 
should have expected that the hazardous condition would not be discovered; (3) the 
owner failed to exercise reasonable care to make the condition safe or to warn about 
it and (4) the licensee did not know or have reason to know of the condition and the 
risk involved. Mansfield v Colwell Construction Co. 242 Ga. App.669, 530 SE 2d 
793 (2000).  

• Trespasser: Premises owners and occupiers have no duty to keep the premises in 
good repair to protect a trespasser from a dangerous condition.  They do, however, 
have a duty to warn the trespasser when the trespasser is seen to be in a position of 
peril from a hidden condition.  Premises owners and occupiers also have a duty to 
exercise ordinary care not to injure the trespasser through active negligence when 
the trespasser’s presence is known or anticipated. Medi-Clean Services, Inc. v. Hill, 
144 Ga. App. 389, 241 S.E.2d 290 (1977). 

COMMON DEFENSES IN PREMISES CASES AND ESTABLISHING THEM 
(OR DEFENDING THEM) FOR LATER USE IN EVIDENCE  

 
 After establishing the legal status of a Plaintiff, a premises case – especially 
slip/trip and fall matters – will often turn on the following defenses, which will need to 
be explored in discovery and especially covered during depositions: 
 
• Equal Knowledge of Plaintiff or Lack of Superior Knowledge by 

Defendant:  The true ground of liability of the owner of a property to an invitee 
who is injured is the superior knowledge of the proprietor of the existence of a 
condition that may subject the invitee to an unreasonable risk of harm.  Thus, if a 
plaintiff had knowledge of the hazard equal or superior to that of the defendant, or 
would have had equal or superior knowledge had the plaintiff exercised ordinary 
care for personal safety, the plaintiff cannot recover. Houston v. Wal-Mart Stores 
East, L.P., 324 Ga. App. 105, 749 S.E.2d 400 (2013).  Again, however, a plaintiff 
may be able to demonstrate superior knowledge of a defendant by establishing 
constructive knowledge.  
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• Open and Obvious:  If a hazardous condition is open and obvious, such that, in 
the exercise of ordinary care, the plaintiff could have avoided it, there is no duty to 
warn or guard against the hazard. McLemonre v. Genuine Parts Co., 313 Ga. App. 
641, 722 S.E.2d 366 (2012). 

• Static Defect:  A static defect is a hazardous condition, such as a break in 
pavement or poorly lit stairs, that is both patent and longstanding. There is no duty 
to warn against a static defect if the invitee knows of such a condition unless it could 
subject the invitee to an unreasonable risk of injury.  Steinberger v. Barwick 
Pharmacy, Inc., 213 Ga. App. 122, 444 S.E.2d 341 (1994). 

• Departing from Designated Route:  Under the “voluntary departure rule,” an 
owner of land is not liable if he demonstrates that the plaintiff voluntarily deviated 
from the safe designated travel route and instead took a more dangerous 
unauthorized route, resulting in the plaintiff's slip and fall; however, the rule does 
not apply if the route taken by the plaintiff was an authorized one, or if the route 
was unauthorized but the owner had notice that it was routinely being used 
improperly. Kennestone Hosp., Inc. v. Harris, 285 Ga.App. 393, 646 S.E.2d 49 
(2007). 

• Length of Time Hazard Present: In order for liability to attach in a “foreign 
substance” case, the hazard must have been present long enough to be discovered 
by reasonable inspection.  While cases are fact specific,  cases suggest a hazard must 
have been on the floor longer than 15 minutes or so for a plaintiff to escape 
summary judgment.  Pirkle v. Quiktrip Corp., 2014 WL 260561 (2014). 

• Plaintiff’s Previous Encounter with Hazard:  When a person has successfully 
negotiated a dangerous condition on a previous occasion, he is presumed to have 
knowledge of that condition and cannot recover for a subsequent injury resulting 
from the hazard.  Houston v. Wal-Mart Stores East, L.P., 324 Ga. App. 105, 749 
S.E.2d 400 (2013).   

These are questions typically covered during the deposition phase of any case. For those 
defending premises cases, you must ask these questions when deposing the Plaintiff.  In 
many instances, the Plaintiff may have walked through the area, visited the property 
before, or known of the conditions.  On occasion, securing admissions on the above 
matter will pave the way for a Motion for Summary Judgment.  For those pursuing  a 
case on behalf of a client, be sure to prepare your client before his/her deposition on 
these areas.  
 
UNSAFE PREMISES/NEGLIGENT SECURITY CASES – PROVING 
FORESEEABILITY  
 
 Foreseeability is usually the primary issue in premises cases where a third party 
perpetrator causes harm to another. Evidence must be established by the Plaintiff (or the 
lack thereof highlighted by the defense) that the incident was entirely foreseeable by the 
landowner. 
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 Although a landowner is not an insurer of safety, a landowner has a duty to protect 
against the foreseeable criminal acts of third parties. Sturbridge Partners, Ltd. v. Walker, 
267 Ga. 785, 482 S.E.2d 339 (1997).  A foreseeable consequence is “"probable, according 
to ordinary and usual experience," those which, "because they happen so 
frequently[,]...may be expected to happen again." Brown v. All-Tech Inv. Group, Inc., 265 
Ga. App. 889, 894, 595 S.E.2d 517 (2004), 
 
 One can establish foreseeability by showing the proprietor has notice of 
substantially similar prior criminal acts. Sturbridge, 267 Ga. at 786.  Substantial 
similarity is based on similar "location, nature and extent of the prior criminal activities 
and their likeness, proximity or other relationship to the crime in question." Id.  See also 
Securitas Security Services, USA, Inc. v. Cavender, Baker and Wright, 331 Ga. App. 469, 
771 S.E.2d 153 (2015).  This is usually a fact question that survives summary judgment.  
Also, it is questionable whether a plaintiff can establish foreseeability solely through 
expert testimony.  See, e.g., Carlock v. KMart Corp., 227 Ga. App. 356, 361, 489 SE2d 99 
(1997) (expert testimony not required to determine foreseeability of a shooting in a 
shopping center parking lot); Hadden v. ARE Properties, LLC, 280 Ga. App. 314, 633 
S.E.2d 667 (2006) (expert testimony insufficient to create a triable issue as to 
foreseeability).  
 
 What kind of prior events can demonstrate substantial similarity to establish 
foreseeability? Georgia decisions provide some guidance. In Mason v. Chateau 
Communities, Inc., 280 Ga. App. 106, 633 S.E.2d 426 (2006), the Georgia Court of 
Appeals held that a prior sexual assault put a trailer park owner on notice of this kind of 
danger.  In Norby v. Heritage Bank, 284 Ga. App. 360, 644 S.E.2d 185 (2007), the Court 
of Appeals held that a robbery/murder at a bank’s night deposit box and ATM was 
reasonably foreseeable by the bank, finding that a previous late-night attempt to break 
into the bank's ATM was sufficient to put the bank on notice of the possibility of a criminal 
attack upon a bank customer at the incident’s time and place.  
 
 A third party crime on a property requires the court to examine the facts 
surrounding prior alleged incidents, and often they are not similar enough to give rise to 
the foreseeability of the crime in question.  In Baker v. Simon Property Group273 Ga. 
App. 406, 614 S.E.2d 793 (2005), defendant’s summary judgment turned on 
foreseeability.  Baker sued the mall manager and security company after he was shot 
during a carjacking in the mall parking lot  on Christmas Eve.  Baker “heard  a noise on 
his right side, and saw a man pointing a gun at him through the partially open front 
passenger’s window of his car and shot into the car’s front windshield.”  When Baker 
jumped out to surrender the car, the perpetrators shot him. Baker argued the shooting 
was foreseeable.  He introduced an inadmissible / uncertified computer printout listing 
every mall-related crime for the previous 30 months.  However, even if certified, Baker 
did not show that the mall knew about these crimes.  “Thus, this evidence could not be 
used to support Baker’s claim that his attack was foreseeable.” The admissible evidence 
showed that defendants were aware of five thefts from unoccupied vehicles the year 
before.  Although foreseeability is usually a fact question, the court held that—under these 
facts—the proof was deficient, as “the prior property crimes in the mall’s parking lot are 
insufficient to create a factual issue whether the defendants could reasonably anticipate 
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that a carjacking and shooting resulting in personal injury might occur." Id. at 408.  Also, 
the court held that plaintiff must establish foreseeability even if the defendant assumed a 
duty to provide security. “Undertaking measures to protect patrons does not heighten the 
standard of care; and taking some measures does not ordinarily constitute evidence that 
further measures might be required.” Id.  
 
 Similarly, and very important in a sexual assault case, in Agnes Scott College Inc. 
v. Clark, 273 Ga. App. 619, 616 S.E.2d 468 (2005), the Court of Appeals rejected Plaintiff’s 
claim that her rape and kidnapping was foreseeable.  This student sued the college for 
failing to keep its parking lot safe.  During the daytime, the kidnapper abducted the 
student from the lot and raped her off-campus.  The court determined summary judgment 
was appropriate absent evidence that “any kidnappings, rapes, attacks, or other similar 
crimes occur[ed] in the parking lot prior to the incident involving the student…" Under 
Georgia law, the court reasoned, "prior similar crimes must occur before a landowner can 
be held liable for injuries suffered in connection with a future crime on its premises." The 
victim only produced city crime statistics and evidence that other students were afraid to 
walk in the lot at night.  The school only had actual knowledge of break-ins to unoccupied 
cars in the area.  The Court of Appeals and trial court disagreed whether Plaintiff’s 
evidence was probative.  The trial court reasoned that “‘carjackings were on the rise across 
the nation’…[Thus,] a jury question existed regarding whether Agnes Scott could have 
foreseen the daytime attack…” The Court of Appeals disagreed, citing Georgia Supreme 
Court precedent.    The court held the attack was not foreseeable:  
 

as a matter of law, break-ins to unoccupied cars and other incidents that did 
not involve person-to-person violence or contact would not make the 
daytime abduction of Clark foreseeable. . . Nor would general crime 
statistics and student concerns about walking alone in a parking lot at night 
create an issue of fact regarding the foreseeability of a random attack on a 
student in broad daylight in the parking lot.     

 
Id. at 622-623.   
 

What about a third party crime which takes place just off the premises of a 
landowner – can that landowner still be liable? Georgia’s highest court answered that 
question in the affirmative in Martin v. Six Flags Over Georgia II, L.P., 301 Ga. 323, 801 
S.E.2d 24 (2018), upholding a $35 million verdict against Six Flags after Martin was 
brutally attacked at a bus stop outside the amusement park.  Key in the appeal to Georgia’s 
highest court was whether Six Flags could be liable for an attack which occurred just off 
its property. Martin was waiting to catch a Cobb County transit bus, just outside the park’s 
entrance, after spending the day at Six Flags. Meanwhile, a group of young men were 
“roaming the park,” causing trouble, for which security became involved. Id. at 325. The 
Supreme Court recognized that Georgia precedent ordinarily holds a landowner liable for 
third-party criminal acts “completed within the physical boundaries” of the premises. Id. 
at 328. However, the Court determined that while the physical attack on Martin was 
perpetrated outside the boundaries of Six Flags property, the evidence “also reflects that 
Martin's injuries were the culmination of a continuous string of events that were planned 
on Six Flags property, were executed at least in part on Six Flags property, and were the 
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result of a failure by Six Flags to “exercise ordinary care to protect [its] invitee from 
unreasonable risks” that Six Flags understood, and even tried to obscure from its 
patrons.” Id. at 328-39.  

 
The Martin case stands for the proposition that a landowner could be held liable 

for an attack which initiated or began on its property, but moves off the property before 
the attack is actually completed.  Evidence will need to be developed in your case tying an 
attack which began on a landowner’s property, or having its genesis on certain property. 
The Martin decision follows precedent in Georgia that an establishment's location in a 
high crime area may also support the finding of a duty on the part of the landowner to 
guard against criminal attacks. See Woodall v. Rivermont Apts. Ltd. Partnership, 239 Ga. 
App. 36, 40-41, 520 S.E.2d (1999). Furthermore, evidence that the landowner had 
knowledge of a volatile situation brewing on the premises can establish foreseeability as 
well. See, e.g., Good Ol' Days Downtown v. Yancey, 209 Ga. App. 696, 434 S.E.2d 740 
(1993) (summary judgment improper where bar owner's employees witnessed escalation 
of hostile behavior for more than five minutes prior to assault on patron). 
 
 If you have a case where you discover a significant amount of crime on a property, 
and you want to establish substantially similar, prior crimes, how will you prove these 
other events? One way is through police reports, which are easier to introduce into 
evidence under Georgia’s Evidence Code. For example, in Hungry Wolf/Sugar & Spice, 
Inc. v. Langdeau, 338 Ga. App. 750, 791 S.E.2d 850 (2018), which was a suit by a 
bystander against a restaurant arising out of a gunshot, a police report was admissible as 
an exception to the hearsay rule under O.C.G.A. § 24-8-803(8).  The Court of Appeals 
determined the police officer's report fell within the public records exception under 
O.C.G.A. § 24-8-803(8). See also Maloof v. MARTA, 330 Ga. App. 763, 769 S.E.2d 174 
(2015) (concluding that police report describing matters observed by the police officer is 
admissible as a public record in a civil proceeding). However, Georgia’s Evidence Code 
requires the authentication or identification of a document is a condition precedent to 
admissibility. O.C.G.A. § 24-9-901(a) (providing that the authentication requirement 
“shall be satisfied by evidence sufficient to support a finding that the matter in question 
is what its proponent claims”); see also Jaycee Atlanta Dev., LLC v. Providence Bank, 
330 Ga. App. 322, 765 S.E.2d 536 (2014) (“In general, a writing will not be admitted into 
evidence unless the offering party tenders proof of the authenticity or genuineness of the 
writing.”) Thus, to admit those police reports, you must both authenticate the document 
as well as address any hearsay concerns. Authentication can be accomplished by obtaining 
a certification from the entity attesting they were created by that entity in the course of its 
operations.  
 
 Finally, in a case involving significant crime surrounding a property, consider 
taking a 30(b)(6) deposition of a representative of the applicable law enforcement agency 
(city police department or county sheriff’s department) to establish in discovery other 
crimes within a certain radius of a property, and other crimes on that property itself and 
law enforcement response. This will not only establish testimony regarding other crimes, 
but easily get those other police reports authenticated and into the evidence in your case.  
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SUBSEQUENT REMEDIAL MEASURES – ARE THEY ADMISSIBLE TO 
PROVE ANYTHING? 
 

If the landowner repaired/fixed, remedied the hazard after the incident, can 
you use that evidence to show the problem existed before an incident? Probably 
not. However, there are circumstances where such evidence can be admissible.  

 
It is the law in Georgia that evidence of subsequent remedial measures is not 

admissible in negligence cases for the purposes of showing that the Defendant 
recognizes and admits its negligence. The reason for the exclusion of such evidence lies 
in the sound public policy that an owner should be encouraged to improve, or repair and 
not be deterred from it by the fear that if they do so their acts will be construed into an 
admission of its wrongdoing.  DOT v. Cannady, 270 Ga. 427, 428 (1999). Evidence of 
subsequent repairs following an injury is not admissible in a negligence trial since the 
usual purpose of such evidence is to show that defendant recognizes and admits his 
negligence.  Department of Transportation v. Cannady, 270 Ga. 427, 511 S.E.2d 72 
(1999); Gunter v. Jackson Elec. Membership Corp., 198 Ga. App. 629, 402 S.E. 2d 309 
(1991); Doster v. Central of Georgia Railroad Company, 177 Ga. App. 393, 339 S.E.2d 
619 (1985).  "Subsequent remedial measures are inadmissible as evidence that the party 
thereby has admitted liability."  Milich, Georgia Rules of Evidence, (2d. Ed.) §18.5.  
Subsequent remedial measures are also inadmissible because "such an admission 
conflicts with the public policy of encouraging safety through remedial actions."  
McCorkle v. Department of Transportation, 257 Ga. App. 397, 571 S.E. 2d. 160, (2002).  
This includes evidence of repairs, changes of condition, or precautions taken.  
Whittenburg v. 450 Capitol Assoc., 207 Ga. App. 260, 427 S.E.2d 547 (1993). For 
example, the Court of Appeals affirmed the preclusion of evidence Georgia-Pacific 
modified elevator doors after an accident to add rubber guards to the edge of the doors 
and to install warning signs. Hensen v. Georgia Pacific Co., 289 Ga. App. 777, 658 
S.E.2d 391 (2008).  

 
Georgia has codified in its Evidence Code this principle, as set forth at 

O.C.G.A § 24-4-407, which provides as follows: 
 

In civil proceedings, when, after an injury or harm, remedial measures are 
taken to make such injury or harm less likely to recur, evidence of the 
remedial measures shall not be admissible to prove negligence or culpable 
conduct … The provisions of this Code section shall not require the 
exclusion of evidence of remedial measures when offered for impeachment 
or for another purpose, including, but not limited to, proving ownership, 
control, or feasibility of precautionary measures, if controverted. 

 
As indicated above, subsequent remedial measures are allowable only to 

prove ownership, control or where the Defendant denies feasibility of the measure.  
O.C.G.A. § 24-4-407.  But very often there is a dispute about how was in control 
and responsible for the property – a landowner blames a tenant, an apartment 
complex owner blames the property management or security company. If you have 
a case where there is “finger pointing” as to whose responsibility it was to detect 
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and remove the hazard, evidence of a subsequent remedial measure can be used 
and introduced into evidence.  Do not overlook the exception to the general 
prohibition above.  
 
SPOLIATION – DID THE PLAINTIFF/DEFENDANT FAIL TO 
PROPERLY PRESERVE EVIDENCE AND WHAT CAN YOU DO ABOUT 
IT? 
 

In premises cases, spoliation issues often arise, in particular with respect to 
surveillance videos capturing a crime.  There is a duty on both a Defendant and a 
Plaintiff to preserve key evidence. As the Georgia Supreme Court recently held, just 
“like a defendant's duty, a plaintiff's duty to preserve relevant evidence in her 
control arises when that party actually anticipates or reasonably should anticipate 
litigation.” Cooper Tire & Rubber Co. v. Koch, 303 Ga. 336, 812 S.E.2d 256 (2018). 
The question becomes whether the other side failed to preserve key evidence in 
your premises case, and then what can you do about it from an evidentiary 
standpoint, before and at trial.  

 
The term “spoliation” refers to “ ‘the destruction or failure to preserve 

evidence’ that is relevant to ‘contemplated or pending litigation.’ ” Silman v. 
Assocs.  Bellemeade, 286 Ga. 27, 28, 685 S.E.2d 27 (2009). A trial court's finding 
that a party lost or destroyed relevant evidence may lead to sanctions, including in 
the worst cases severe sanctions such as an instruction to the jury to presume 
rebuttably that the evidence was adverse to the spoliating party's claim or defense, 
the entry of a default judgment, or the dismissal of the case. However, before a 
remedy for spoliation may be imposed, the party seeking the remedy must show 
that the allegedly spoliating party was under a duty to preserve the evidence at 
issue that was then breached. You must explore – whether you are representing a 
Plaintiff or a Defendant – what the other side knew about the incident and whether 
litigation was reasonably anticipated thereafter.  An incident report generated by 
the landowner, or a claim or similar communication made by the plaintiff, will 
usually suffice to establish contemplation of litigation. Be sure to send a letter to 
the Plaintiff or the Defendant (depending who is on the other side) as early as you 
can requesting preservation of surveillance videos, photographs, incident reports, 
security logs, text messages, or other key evidence involving an incident. You have 
not only asked for the preservation of evidence, but put the other side on notice of 
potential litigation.  

 
If the other side has lost or destroyed key evidence, and you have secured 

such admissions in the case (by way of interrogatory responses or by deposition 
admissions), consider filing a Motion for Sanctions. It may at the most give you 
admitted liability against the other side or dismissal of a case, and at the least allow 
the Court to give an instruction to the jury that the evidence was destroyed and 
would have assisted the complaining party.  Do so only if key evidence has indeed 
been extinguished.  The most common example is a store or business owner’s 
failure to preserve surveillance video of an incident. Keep in mind the most severe 
sanctions for spoliation are reserved for “exceptional cases, ” generally only those 
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in which the party lost or destroyed material evidence intentionally in bad faith 
and thereby prejudiced the opposing party in an uncurable way. The loss of 
relevant evidence due to mere negligence — including negligence in determining 
when the duty to preserve evidence arose — normally should result in lesser 
sanctions, if any at all. See, e.g., R & R Insulation Svcs., Inc. v. Royal Indem. Co., 
307 Ga. App. 419, 437-439, 705 S.E.2d 223 (2010) (finding no abuse of discretion 
where the trial court denied the defendants’ motion to dismiss due to spoliation 
because the plaintiff's destruction of equipment at the scene of the fire was not 
malicious); Bagnell v. Ford Motor Co., 297 Ga. App. 835, 840 (678 SE2d 489) 
(2009) (finding no abuse of discretion where the trial court declined to impose 
spoliation sanctions after concluding in part that the plaintiff's failure to preserve 
the van involved in the wreck “resulted from negligence, rather than bad faith”). 
 
APPORTIONMENT OF FAULT TO NON-PARTY CRIMINAL PERPETRATORS 
– WHAT YOU MUST FILE AND PROVE  
 
 Another common evidentiary tool in a premises matter, especially a negligent 
security case, is apportioning damages to any at fault non-parties. Inevitably, the at-
fault perpetrator (shooter, attacker, etc.) will never be named as a defendant in a case – 
due to lack of financial resources or insurance, because his identity is unknown, and 
because a jury will not apportion the majority of fault to such a judgment proof 
defendant if he was named as a defendant. Using Georgia’s Apportionment statute at 
O.C.G.A.§ 51-12-33 is therefore a key evidentiary tool.  This statute provides: 
 

“(d)(1) Negligence or fault of a nonparty shall be considered if the plaintiff  
entered into a settlement agreement with the nonparty or if a defending party 
gives notice not later than 120 days prior to the date of trial that a nonparty was 
wholly or partially at fault. 

 
(2) The notice shall be given by filing a pleading in the action designating 
the nonparty and setting forth the nonparty's name and last known 
address, or the best identification of the nonparty which is possible under 
the circumstances, together with a brief statement of the basis for 
believing the nonparty to be at fault.” 

 
It is important to file a Notice of Fault of Non-Party identifying the at fault perpetrator 
in your case.  Following the passage of this statute in conjunction with Georgia’s 2005 
Tort Reform, Georgia appellate courts have approved these sorts of notices.  In Couch v. 
Red Roof Inns, Inc. 291 Ga. 359, 729 S.E.2d 378 (2012), the Georgia Supreme Court 
held the jury is allowed to apportion damages among the property owner and criminal 
assailant, and allowing such apportionment does not violate a plaintiff’s constitutional 
rights. The Court held that the purpose of the apportionment statute is to have the jury 
“consider all of the tortfeasors who may be liable to the plaintiff together, so their 
respective responsibilities for the harm can be determined.” Id. at 365.  It is equally 
important that you put as much detail as you can in such a Notice – if the perpetrator is 
known, his/her full name, address, phone number, and even put a mug shot (if you have 
one) in the Notice. If such a perpetrator is not known (which can often be the case), be 
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as specific as you can (from information learned in discovery and the plaintiff’s 
deposition) – the perpetrator’s age, gender, race, distinguishing traits (example, tattoos 
or hairstyle) and clothing.  
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Who Is Responsible/Legal Basis For Injury Recovery 

Social Guest: In Hall v Noble-Interstate Management Group, the Court of 
Appeals affirmed the doctrine that a “social guest” is always a licensee.1 There,
Plaintiff, was accidentally shot while visiting friends (the manager and her 
boyfriend) at Defendant's lodge. The shooter was also there visiting the manager. 
Plaintiff claimed that she was at the property to work, and thus an invitee because 
Defendant had agreed to let her work as a valet that weekend. The court rejected the 
argument stating that, at the time of the shooting, the plaintiff was there for a social 
visit and was a licensee. The defendant thus only had the duty not to injure her 
wantonly or willfully. All though plaintiff argued that the shooter had been drinking 
while handling the gun, and thus, a jury could find this was willful and wanton 
conduct, the court rejected this argument because the plaintiff was aware of the risk 
of a drunk person handling a firearm.  

Recreational Property Act 

Elaborating on the theme established in the Centennial Olympic Park case, 
(Hawthorn) the Court of Appeals in Mercer University v. Stofer found that there was 
an issue of fact as to whether the RPA applied because, although the plaintiff was 
not charged to attend the concert, there was a factual dispute as to Mercer's purpose 
in inviting the public to the free concert. Mercer had sponsors for the concert and 
allowed private vendors to sell food and alcohol at profit. Further, in a grant proposal 
form, Mercer stated that “interaction with other local community... resources [could 
create] the potential for additional revenue streams for the University.” This 

1 347 Ga. App. 738. 
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evidence could show a mixed commercial and recreational motive for the concert 
which could deny RPA immunity.2 

However, the Georgia Supreme Court vacated the Stofer decision, and in so 
doing, walked back some of the dicta in Hawthorn. The Court held that the 
landowner’s “subjective motivations” for inviting members of the public on to the 
property should not be a consideration in whether RPA immunity applies. The Court 
specifically disapproved any contrary language in Hawthorn. Instead, the focus 
should be on the nature of the activity in which people have been invited to engage, 
and, the nature of the property that people have been invited to use. The Court 
affirmed the continued use of the “dual purpose” test where there was evidence that 
the landowner would receive a direct economic benefit by allowing the public to use 
the property for recreational purposes.3 However, the fact that the landowner might 
indirectly receive some nebulous economic benefit would be insufficient to defeat 
immunity under the Act. In other words, a landowner should not lose the RPA 
immunity “solely because the landowner had some sort of subjective profit motive 
in doing so.”4 The Court remanded the case back to the Court of Appeals to revisit 
the issues under the new guidelines. 

   

 

Slip and Fall  

Code Violations: If the plaintiff can point to a specific code violation by the 

property owner, then this may allow the plaintiff to avoid summary judgment.  In 

Hall v Noble-Interstate Management Group, plaintiff, a hotel guest, filed a lawsuit 

against a hotel after he fell and injured himself in a bathtub of the hotel. The trial 

court granted summary judgment to the hotel/defendant. The Court of Appeals 

reversed and held that there was a genuine issue of material fact as to whether the 

 
2 345 Ga. App. 116 
3 The Dual Purpose Test was first announced in Anderson v. Atlanta Committee for the Olympic Games, Inc., 273 
Ga. 113, 115-117 (2), 537 S.E.2d 345 (2000). It applies in situations where there is evidence that the invitation to the 
public to use the land for recreational purposes also involved a direct economic benefit to the landowner. In such a 
case, a jury must decide if the economic benefit outweighs the recreational purpose. 
4 Mercer University v. Stofer, 2019 WL 2571003 
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hotel violated safety codes requiring anti-slip tubs, slip strips, appliques, or slip-

proof mats on the floor of a bathtub.5  

Another example of a code violation rescuing the plaintiff from summary 
judgment is Parke Town North Apartments, LLC v Castro. There, a tenant filed a 
wrongful death action against the landlords of an apartment building after the father 
of the tenant’s child—her roommate—fell over a railing on the third-floor landing 
and to his death. The railing was “dangerously” short in violation of a local building 
code. The landlord filed a motion for summary judgment and argued that the 
decedent tenant had equal knowledge of the hazard presented by the short railing. 
The Court of Appeals rejected the “equal knowledge” argument and affirmed the 
denial of the defendant's motion for summary judgment. The Court reasoned that 
even though a tenant may have equal knowledge of an obvious defect on the 
premises that causes injury, that is not necessarily a bar to recovery when the defect 
is in violation of a duty created by an applicable statute or administrative regulation. 
6 

 
 

Approaches: Although courts recognize that O.C.G.A. §51-3-1 requires 
property owners to keep “approaches” to their property reasonably safe for invitees, 
the question of what constitutes an “approach” is fact dependent with no bright line 
test. For example, In Boyd v. Big Lots Store, Inc., plaintiff was injured when she 
slipped and fell in the parking lot in a shared lot while walking to her car after leaving 
the defendant's store ("Big Lots"). Plaintiff claimed that her injury was proximately 
caused by the negligent failure of Big Lots: (1) to discharge the duty imposed on it 
by OCGA § 51-3-1 to keep the store premises and approaches safe for invitees; or 
(2) to discharge a duty it voluntarily assumed to protect its invitees from the 
dangerous condition in the parking lot of which it had notice.7 The trial court granted 
summary judgment to the Defendant and Plaintiff appealed. The Court of Appeals 

 
5 349 Ga. App. 661 
6 824 S.E. 2d 730. The Court of Appeals also rejected the landlord’s argument that since the apartment building 
was constructed years before the railing code was adopted, the apartment had “grandfather” status and could not 
be held in violation of the code. The Court held that “grandfather” status only applied if the short railing did not 
pose a hazard to “life, health, or property.”  
7 347 Ga. App. 140; 817 S.E. 2d 698. 
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affirmed, holding that the Plaintiff was no longer on the "approaches" to the store 
when she departed on foot from the store premises, walked across a sidewalk in front 
of the store, and continued walking away to a point 45 feet from the store, in the 
common area parking lot owned by the shopping center owner. Further, evidence 
that Big Lots employees would occasionally remove static conditions from the 
parking lot to prevent potential injury did not show that Big Lots had notice of or 
create in Big Lots a duty to protect customers from potential harmful conditions in 
the parking lot. The Court tried to distinguish Martin v. Six Flags Over Georgia 
where the Georgia Supreme Court held that defendant Six Flags could be held liable 
for the plaintiff’s injuries where the criminal attack on the plaintiff occurred off of 
Six Flag’s property but was “conceived and executed in part” on the property.8 The 
Court of Appeals held that unlike Martin, there was no “dangerous condition” that 
occurred on Big Lot’s property which caused the plaintiff to fall. The fall was caused 
solely by the slick condition in the shopping center parking lot. 

Statutory duty: The statutory duty owed to invitees does not extend beyond 
the owner or occupier of the property. If an outside vendor is on the property, he has 
no duty to observe and correct hazards on the property for the protections of invitees. 
So, where a customer tripped and fell over a misplaced rug while getting a security 
badge from a security contractor at a wholesale marketplace, the court affirmed a 
dismissal of the claim against the security contractor because the customer was not 
an invitee of the security contractor. Further the contractor had no control over the 
placement of the rug and thus could not have created the hazard.9  

Distraction Doctrine: Very rarely will the appellate courts apply the distraction 
doctrine to allow the plaintiff to dodge the “open and obvious” defense. A good 
example is Weickert v. Home Depot where the Court refused to apply the doctrine 
in a situation where the plaintiff was following a store employee to find a particular 
item.10 There, plaintiff customer slipped and fell on a puddle in the "Garden" section 
of a Home Depot. Warning signs were present in the area where Plaintiff fell, and 
Plaintiff knew from his previous trips to the store that water collected in that area 
after the plants were watered. Despite this, Plaintiff claimed that an employee 
distracted him because was unable to see around the employee when being led to an 

 
8 301 Ga. 323; 801 S.E. 2d 24. 
9 Simmons v Universal Protection Services, LLC 825 S.E. 2d 858. 
10 821 S.E. 2d 110. 
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item. The court rejected the argument because the plaintiff was free to follow the 
employee in a safer manner and the employee did not ask the Plaintiff to follow him 
in any particular way that could have created the risk. Thus, because the distraction 
to the plaintiff was entirely in the plaintiff's control, the "distraction doctrine" did 
not apply. 

Constructive knowledge: Establishing constructive knowledge on the part of the 
property owner of a hazard can be tricky. Where the plaintiff claims that a hazard 
was present before the fall, but defendant’s employee testified that the hazard was 
not present shortly before the fall, plaintiff must do more to establish constructive 
knowledge of a potential hazard. In Escobar v. Meadows, the plaintiff caught her leg 
on a poorly placed wheelchair in medical office lobby and fell. The wheelchair was 
next to a desk that was manned by a medical attendant. However, the attendant 
testified that the he did not see the wheelchair before he left the desk to assist another 
visitor, and he assumed it was placed there by another patient or family member. 
The court affirmed summary judgment for the defendant reasoning that the plaintiff 
failed to establish the medical office had actual or constructive knowledge of the 
hazard that caused her to trip and fall. Although not discussed by the Court, it would 
appear the defendant could also have made a strong argument that the wheelchair, if 
considered a hazard, was “open and obvious”.11 

 

Landlord-Tenant Relationship 

 Out of possession landlord:      In Tyner v. Matta-Troncoso, a dog bite victim 
and her husband filed a negligence action against the dog owners and the out-of-
possession landlord who rented his house to the dog owners. The dogs escaped from 
the tenants’ back yard due to a broken latch on the gate and attacked the plaintiffs 
approximately two blocks away. The plaintiffs contended that the landlord had a 
duty to repair the gate latch. The trial court granted summary judgment in favor of 
the landlord. Plaintiffs appealed and the Court of Appeals reversed finding a genuine 
issue of material fact as to whether Plaintiffs injuries arose from the dogs escaping 
their enclosure as a result of the Defendant landlord's failure to fix the latch on the 
enclosure's front gate. The court rejected the argument that O.C.G.A. § 44-7-14 only 

 
11 819 S.E. 2d 301.  
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applied to injuries that occurred on the leased premises, stating that a plain reading 
the statute showed that it applied to any damages "arising" from the defect.  
 
      The Supreme Court reversed holding that although there was evidence that 
the landlord knew the gate latch was broken and the tenants had dogs, there was no 
evidence that the landlord had knowledge that his tenants’ dogs (pit bulls) were 
vicious or dangerous. Therefore, the Court held as a matter of law that the attack by 
the dogs was not reasonably foreseeable by the landlord. To show reasonable 
foreseeability—and therefore proximate cause— the plaintiffs would have to 
provide "some evidence" showing the landlord’s knowledge that the dogs might be 
dangerous.12 Interestingly, the Supreme Court did not discuss the Court of Appeals’ 
holding that an out-of-possession landlord could face liability under O.C.G.A. § 44-
7-14 where the injuries occurred off of the property. 

 

Third Party Criminal Act Liability 

Substantially similar acts: The courts may draw a distinction as to whether 
prior similar crimes can establish foreseeability with respect to a store operator 
verses the landlord who leases the property to the store operator. In Bolton v. Golden 
Business, Inc., plaintiff mother, sued the landlord of a convenience store and the 
operator of the store for wrongful death after her daughter was murdered in the store 
parking lot. The landlord leased the property to the operator. The Court of Appeals 
affirmed summary judgment in favor of the landlord despite evidence of prior 
criminal acts at the store location. The Court held that because there was no evidence 
that the landlord: "witnessed criminal activity or misconduct during [his] visits, that 
his tenants informed him about crimes or other problems, or that [the landlord] 
received any request for increased or different security," that the plaintiff “has not 
demonstrated that [landlord] knew about or was alerted to the possibility of prior 

 
12 305 Ga. 480 (2019). 
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crimes…” Thus, it appears that the Court was imposing an “actual knowledge” 
requirement on the part of the landlord as opposed to “constructive knowledge.”13 

In a significant opinion from the 11th Circuit Court of Appeals, the Court 
reversed the trial court’s ruling granting a Motion to Dismiss and held that a jury 
issue was presented as to whether a cruise ship breached a duty to a minor passenger 
who was raped on board the ship. The plaintiff minor alleged that a group of teenage 
boys bought her alcoholic drinks and that members of the crew who knew she was 
a minor witnessed this but did nothing to stop the boys. Later the boys led the 
plaintiff to a vacant cabin and sexually assaulted her. The Court referred to evidence 
submitted by the plaintiff that showed from 2010 through 2015 there were more than 
20 sexual assaults on defendant’s cruise ships. The Court held that the ship’s crew 
not only had a duty of not allowing the minor plaintiff to purchase alcoholic drinks, 
but also had a duty of stopping other passengers from buying drinks for her.14 

In determining the relevance of prior crimes, the courts not only look to the 
type of crime, but also to the area and time the prior crimes occurred. In Sanders v. 
QuikTrip Corporation, Plaintiff was shot outside of a QuikTrip on a weekday night 
after leaving a nearby club to get food. Quick Trip filed a motion for summary 
judgment. There was evidence the gas attendant, who witnessed the shooting, 
negligently failed to monitor the parking lot on the security cameras. Had he been 
doing so, the plaintiff argued he would have been able to hit a panic button which 
would have summoned the police, "within seconds." In reviewing the prior crimes 
that had occurred at the location, the Court distinguished between crimes that 
occurred on weeknights as opposed to weekends. The Court found that although, 
there were three prior instances of similar crimes involving firearms, QuikTrip had 
no duty to guard against an injury caused by a third party on weeknights because 
there was no evidence of increased gun violence during weeknights. The Court 
further found no proximate cause as to the attendant's negligence because the 

 
13 348 Ga.App. 761. The Court notes in footnote 2 that the claims against the store operator were not at issue. 
Interestingly, the Court never discusses the implications of O.C.G.A.§44-7-14, which states that an out-of-
possession landlord can only be liable to third parties for failure to repair. See infra, chapter 3. 
14 K.T. v Royal Caribbean Cruises Ltd., Docket No. 17-14237. 7/24/2019. 
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plaintiff showed no evidence that the shooting would not have happened were there 
been a security guard or police officer at the scene of the crime.15  

 

 

Environmental Premises Liability 

 Clean Water Act:  Even in situations where the courts allow a private cause of 
action against an agency with respect to the Clean Water Act, they give great 
deference to the agency’s determination for the need of granting a permit to an entity. 
In Altamaha Riverkeeper v. US Army Corps of Engineers, a nonprofit organization 
sued the Army Corp of Engineers for violating  the CWA by granting a permit to a 
hotel developer to build a T-head groin to dredge sand from an offshore source, for 
the purpose of renourshing the beach in front of their development. The CWA 
requires the Corps to consider whether “there is a practicable alternative to the 
proposed discharge which would have less adverse impact on the aquatic 
ecosystem.” 40 C.F.R. § 230.10 (a). Plaintiff claimed that they had failed to property 
consider other alternatives to nourish the beach without use of a T-head groin—
which had an adverse effect on surrounding beaches and wildlife. The plaintiff made 
the argument that nourishing beaches without a "T-head groin" was "the most 
common configuration for beach nourishment" in the US. The court rejected the 
argument because the plaintiff had failed to understand the purpose of the project, 
that is to protect the beaches from potential storm damage. This was not possible 
without a T-head groin and thus the COE did not violate the CWA.16 

 Likewise, in City of Guyton v. Barrow, the Environmental Protection Division 
of the Georgia Department of Natural Resources (“EPD”)  issued a permit to the 
City of Guyton to build and operate a land application system (“LAS”) that would 
apply treated wastewater to a tract of land through spray irrigation. Plaintiff who 
owned land nearby challenged the issuance of the permit saying that the EPD issued 
the permit in violation of Ga. Comp. R. & Regs.,  391-3-6-.03 (2) (b) (ii) (the 
“antidegradation rule”), because they failed to determine whether any resulting 

 
15 378 F.Supp.3d 1177. The court also sustained Quick Trip’s motion for a protective order with respect to 
producing criminal incident reports at other store locations. The court held only incident reports at the location in 
question would be relevant. 
16 355 F.Supp.3d 1181. 
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degradation of water quality in the State waters surrounding the proposed LAS was 
necessary to accommodate important economic or social development in the area. 
The lower court (an ALJ) rejected the argument, finding that the rule required an 
antidegradation analysis only for point source discharges of pollutants and the LAS 
at issue was a nonpoint source discharge. The Georgia Supreme Court upheld the 
ALJ’s ruling and concluded that when put in its proper context, the antidegradation 
rule was clearly not meant to apply to non-point source discharges. Further, the 
Court said that "Georgia's passage of the antidegradation rule merely satisfies its 
requirement under the CWA to develop water quality standards applicable to point 
sources. Nothing in the text of the rule suggests a broader application..."17 

 

Evidentiary Issues in a Premises Case 

 Spoliation: It is interesting to note that in some jurisdictions, the courts 
recognize, as a separate, stand-alone tort, the act of spoliation. The seminal case in 
this area is Smith v Superior Court where the court held that “a prospective civil 
action…is a valuable probable expectancy” and the plaintiffs were entitled to “legal 
protection” against “alleged intentional spoliation of evidence even though their 
damages cannot be stated with certainty.”18 Since the Smith decision, eight 
jurisdictions have explicitly recognized the new tort.19 

 

 

 

 
17 828 S.E.2d 366. 
18 151 Cal.App.3d 491, 198 Cal. Rptr. 829. 
19 Alabama, Alaska, Connecticut, DC, Illinois, Montana, New Mexico, and Ohio. 
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I. INTRODUCTION. 

The handling of a premises liability/negligent security case can be a challenging effort.  

Even though the Appellate Courts have clarified the burden on the plaintiff in proving trial cases, 

summary judgment and motions to exclude remain common.  Accordingly, discovery and the use 

of experts are especially important components in preparing and presenting a negligent security 

premises liability case.  These cases also present a wide range of injuries, from physical injuries 

resulting from an assault, emotional injuries resulting from a rape or sexual assault, or even 

death.  It is important to focus on the type of damages suffered by your client and present those 

damages to the jury in a clear and effective manner in order to maximize the recovery.   

The admissibility of prior crimes in negligent security cases can be one of the most 

challenging aspects of a premises liability case.  Prior crime is not the only way to prove 

negligence, but perhaps the most common.  However, just because a crime occurs on the 

property does not make it admissible.  The admission of such evidence depends upon various 

factors, including the type of crime at issue, the extent of prior crimes on the property, whether 

the surrounding area is deemed a high crime area, the extent of the defendant’s notice, as well as 

other case-by-case circumstances.    

II. PRIOR CRIME – How similar? 

 “[S]ubstantially similar does not mean identical . . . but whether the prior crimes should 

have put an ordinarily prudent person on notice that the [invitees] were facing increased risks.”  

Matt v. Days Inns of America, Inc., 212 Ga. App. 792, 443 S.E.2d 290 (1994).  The Court of 

Appeals has rejected the requirement of a “rigid, formalistic analysis of the factual similarity 

between various instances of criminal activity.”  Woodall v. Rivermont Apartments Limited 

Partnership, 239 Ga. App. 36, 520 S.E.2d 741 (1999).   
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In the Matt case, the plaintiff was shot in the parking lot during a robbery attempt.  The 

plaintiff presented evidence of numerous crimes occurring on the premises of the defendant 

hotel, but none of the previous crimes involved armed robbery or any weapons.  The trial court 

granted summary judgment to the defendant hotel, finding that the prior crimes on the property 

were not substantially similar to the armed robbery injuring the plaintiff.  The Court of Appeals 

rejected the narrow interpretation of the “substantial similarity” test, noting that “[a]ll that is 

required is that the prior [incident] be sufficient to attract the [hotel’s] attention to the dangerous 

condition which resulted in the litigated [incident].”  Id.; citing Pembrook Mgmt v. Cossaboon, 

157 Ga. App. 675, 677, 278 S.E.2d 100 (1981); see also, Sturbridge Partners, Ltd. v. Walker, 

267 Ga. 785-786, 482 S.E.2d 339 (1997) (evidence of prior criminal acts against the property 

created triable issue of fact as to foreseeability of brutal sex crime on premises).  The Matt Court 

held that a jury could find that the armed attack on the plaintiff was foreseeable given the 

evidence of prior crimes on the property, and reversed the trial court’s decision.   

Trial court’s typically set a briefing schedule and hold a hearing in advance of trial so that 

the court can rule ahead of trial what prior crimes are coming into evidence.    

III. HIGH CRIME AREA  

 “Certainly a high crime rate in a particular area may increase the risk of harm to patrons 

so that a prudent owner will take security precautions.”  Lau’s Corp. v. Haskins, 261 Ga. 491, 

405 S.E. 2d 474 (1991); Rivermont, supra; FPI Atlanta LP f/k/a Atlanta Ltd. v. Seaton, 240 Ga. 

App. 880, 524 S.E.2d 524 (1999).  Evidence that a property was located in a high crime area is 

relevant to the question of whether the property owner was on notice of the risk of violent crime.  

Of course, that begs the question as to what is considered high crime and what is competent 

evidence of it?  Although there appears to be no bright line rule, a witness familiar with the area, 
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law enforcement familiar with the area, and sometimes negligent security experts can testify that 

the area is a high crime area. 

IV.  DEFENDANT’S INTERNAL REPORTS. 

 If the defendants have internal reports identifying prior crimes, 
 
the reports are generally admissible.  In Metropolitan Atlanta Rapid Transit Authority v. Allen, 

188 Ga. App. 902, 374 S.E.2d 761 (1988), the Court of Appeals addressed whether MARTA’s 

incident reports were admissible as evidence to show MARTA’s knowledge of prior criminal 

acts on its property.  MARTA objected on the basis that the reports were hearsay; however the 

court held that the “reports were not offered to show that the incidents had occurred … but to 

show that the offenses had been reported to MARTA.”  Id. at 903.  See also, Monk v. Dial, 212 

Ga. App. 362, 441 S.E.2d 857 (1994).   

The internal reports are permissible to establish the notice and volume of prior crimes 

occurring on the premises.  See also, Milan v. Residents Inn by Marriott, 226 Ga. App. 826, 487 

S.E.2d 431 (1997). (To establish the defendant’s knowledge of these prior crimes listed in the 

police printout, it is sufficient to show that one of the defendant’s employees had knowledge of 

the prior incidents.) 

V.  ADMISSION OF POLICE REPORTS. 
 

The new evidence code makes it easier to admit police reports as evidence that a 

defendant had notice of crime occurring on its property.  If the narrative in a police report 

contains information that indicates an employee of the defendant knew of the crime, e.g., if the 

investigating officer states in the report that he spoke with the manager at the apartment complex 

about the crime the officer was responding to, the police report may be admissible as evidence of 
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notice to the defendant of prior crime on the property.  The new evidence code makes the 

admission of the report easy: 

The following shall not be excluded by the hearsay rule, even though the 
declarant is available as a witness: 

*** 

(8) Public records and reports. Except as otherwise provided by law, public 
records, reports, statements, or data compilations, in any form, of public offices, setting 
forth: 

 
(A) The activities of the public office; 

 
(B) Matters observed pursuant to duty imposed by law as to which matters there 

was a duty to report …; or 
 

(C) In civil proceedings and against the state in criminal proceedings, factual 
findings resulting from an investigation made pursuant to authority granted by law, 
unless the sources of information or other circumstances indicate lack of trustworthiness; 

 
O.C.G.A. § 24-8-803(8).    

An officer’s recording in the narrative of statements by others can be admitted two ways.  

One, if the statement by a witness falls under a hearsay exception, then it is admissible pursuant 

to subsection (B) and the multiple hearsay statute, O.C.G.A. § 24-8-805.  Two, subsection (C) 

states that the factual findings of the officer are admissible “unless the sources of information or 

other circumstances indicate lack of trustworthiness,” which indicates that the officer’s findings 

may be based on statements from witnesses if the statements are reliable.  See Courtroom 

Handbook On Evidence, Paul S. Milich, 2016.   

 The police reports can be easily authenticated pursuant O.C.G.A. §§ 24-9-902 and 24-9-

920.  The use of police reports can be a very effective and efficient way to prove prior notice of 

crime 
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VI.  ADMISSION OF MEDICAL RECORDS. 
 
 The admissibility of medical records has been made much easier by the new evidence 

code.  The means for admitting the records are found in O.C.G.A. §§ 24-8-803 and 24-9-902.  

Section 24-8-803(6) provides: 

The following shall not be excluded by the hearsay rule, even though the 
declarant is available as a witness: 

*** 

 (6)  Records of regularly conducted activity. Unless the source of information 
or the method or circumstances of preparation indicate lack of trustworthiness and subject 
to the provisions of Chapter 7 of this title, a memorandum, report, record, or data 
compilation, in any form, of acts, events, conditions, opinions, or diagnoses, if (A) made 
at or near the time of the described acts, events, conditions, opinions, or diagnoses; (B) 
made by, or from information transmitted by, a person with personal knowledge and a 
business duty to report; (C) kept in the course of a regularly conducted business activity; 
and (D) it was the regular practice of that business activity to make the memorandum, 
report, record, or data compilation, all as shown by the testimony of the custodian or 
other qualified witness or by certification that complies with paragraph (11) or (12) of 
Code Section 24-9-902 or by any other statute permitting certification. The term 
“business” as used in this paragraph includes any business, institution, association, 
profession, occupation, and calling of every kind, whether or not conducted for profit. 
Public records and reports shall be admissible under paragraph (8) of this Code section 
and shall not be admissible under this paragraph; 

As specifically stated in subsection (6), the records can also contain diagnoses and opinions.  

However, the sources of the opinions still must be qualified under the opinion rules found at 

O.C.G.A. §§ 24-7-701 through 24-7-705.   

As also provided in subsection (6)(D), the four foundational elements can be met via 

testimony by a custodian or other qualified witness, or it can be very simply done pursuant to the 

self-authentication statute: 

Extrinsic evidence of authenticity as a condition precedent to admissibility shall 
not be required with respect to the following: 

*** 
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(11)  The original or a duplicate of a domestic record of regularly conducted 
activity that would be admissible under paragraph (6) of Code Section 24-8-803 if 
accompanied by a written declaration of its custodian or other qualified person certifying 
that the record: 

 
(A) Was made at or near the time of the occurrence of the matters set forth by, or 

from information transmitted by, a person with knowledge of such matters; 
 

(B) Was kept in the course of the regularly conducted activity; and 
 

 
(C) Was made by the regularly conducted activity as a regular practice.  

 
O.C.G.A. § 24-9-902(11).   

It is important to note that if you are going to offer records into evidence under 

subsection (11) of § 24-9-902, you must provide written notice of your intent and make the 

records and declaration available for inspection “sufficiently in advance of their offer into 

evidence to provide an adverse party with a fair opportunity to challenge such record and 

declaration.”  Id. 

 These changes in the evidence code provide and easy to explain and prove your client’s 

injuries and treatment.  

VII. SECURITY PRACTICES AT OTHER BUSINESSES IN THE AREA. 
 

The security practices undertaken by businesses in the area may be illustrative of the 

standard of care.  The Courts have held that “any evidence as would conceivably be illustrative 

of what might constitute the exercise of ordinary care in the specific situation at issue … is 

relevant and admissible for whatever consideration in that regard the jury wishes to give to it.”  

Luckie v. Piggly-Wiggley Southern, Inc., 173 Ga. App. 177, 178, 325 S.E.2d 844 (1984).  In fact, 

the Georgia Suggested Pattern Charges define negligence as “the absence of or failure to use that 

degree of care which is used by ordinary careful persons under the same or similar 

circumstances.”  Suggested Pattern Jury Charges, 3rd Ed. P. 232;  O.C.G.A. § 51-1-2.  Such 
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evidence may come from the testimony of security personnel at neighboring businesses, the 

owners or management of such businesses or an expert witness who has reviewed the security 

measures at the neighboring businesses.   

The standard of care in a negligent security case may be evidenced by what security 

measures are being taken by the neighboring businesses.  Moreover, negligence is the failure to 

act as a similarly situated business acts in the exercise of ordinary care.  Accordingly, should the 

evidence reveal that the neighboring property owners are taking measures which far exceed the 

defendant’s efforts, then such evidence should be relevant and admissible to demonstrate the 

defendant’s failure to meet the standard of care. 

VIII. PRIOR CRIME VICTIMS. 

A common approach to admitting prior similar crimes is to simply call a prior victim of 

crime at the property.  Pursuant to the above-referenced authority, a prior victim can establish the 

similarity of the prior crime, including location, time and date it occurred at the property.  

Proving notice to the defendant can also be done with the prior victim.  Identification of prior 

victims is typically obtained through police reports.  As discussed above, if the prior victim is no 

longer available, the crime may be admissible through the police report itself.   

IX. SECURITY EXPERTS. 

The current trend is that courts are not allowing security experts to offer an opinion at 

trial as to the foreseeability of the crime at issue or to offer an opinion about causation, finding 

that both are within the ken or province of the jury.  Many trial judges will, however, allow the 

expert to testify about what generally makes crime foreseeable and about what a reasonable 

business owner of manager would do when in response to the crime that was occurring on the 

property.         
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X. TWO RECENT TRIALS. 

A. LAQUAN TREMELL TAYLOR V. THE KROGER CO., et al. 
 
Plaintiff’s Contentions. 

On or about January 14, 2015, at approximately 7:15 p.m., Plaintiff, a 27-year-old Navy 

veteran, went to the Kroger shopping center located at 1160 Moreland Avenue, Atlanta, Georgia 

to purchase some items from Kroger and to transact business with the Western Union located 

inside the Kroger.  After parking in the Kroger parking lot and exiting his vehicle, Plaintiff was 

robbed and shot multiple times and his car was stolen.  Defendant Norred & Associates was the 

interior security service on-site at the time of the shooting; however, the Norred guard was inside 

the Kroger at the time of the incident.   

Plaintiff contended that before Plaintiff’s incident Kroger acknowledged the need to 

place a dedicated security officer in the parking lot, but chose not to and delayed 

implementation.  Kroger’s internal crime analysis also gave the subject location the highest 

levels of “crime threat” based on its own internal rating system, and Kroger obtained CAP Index 

data for the store’s location that indicated a higher level of crime risk than in the state or area 

generally.  Without reasonable justification, Kroger delayed implementation of its own 

acknowledged need for parking lot security until February 2015, a month after Plaintiff was shot.   

Two weeks before Plaintiff was shot, a Kroger stocker was approached by a young man 

(the person who would later shoot Laquan Taylor) in the parking lot who asked him for money.  

Another employee saw the same young man loitering in the parking lot that night and both 

employees at trial identified the young man as the person the police arrested for shooting Mr. 

Taylor.  Plaintiff alleged and proved multiple other acts of negligence.    
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Plaintiff exercised ordinary care and diligence at all times herein and under the 

circumstances then existing.   The security was negligently understaffed and inadequate in type, 

quantity, and measures, and the property was in a high-crime area.   

Defendants’ Contentions. 

Defendants denied liability and blamed the third-party assailants.  Norred contended that 

it had no parking lot security duties and that its guard was properly in the store at the time of the 

shooting.  Kroger asserted Plaintiff was not entitled to recover any damages from Kroger 

because Kroger breached no duty owed to Plaintiff and proximately caused none of Plaintiff’s 

claimed damages. 

Damages. 

Plaintiff suffered multiple injuries, including paraplegia and extensive scarring.  Plaintiff 

was transported via ambulance from the scene to Grady Hospital where he had over fifteen 

surgeries and remained for two months.  After discharge from Grady, Plaintiff was transferred to 

the Shepherd Center for two months of inpatient rehabilitation.  After discharge from Shepherd, 

Plaintiff was transferred to the James A. Haley Veterans Hospital in Tampa, Florida for extended 

inpatient treatment.  Plaintiff incurred $4,260,077.66 in past medical expenses.   

The Trial.  

On April 18, 2019, after a two week trial, the DeKalb County jury returned a verdict in 

favor of Plaintiff in the amount of $81,000,000.00 in compensatory damages.  The jury 

apportioned 86% of the fault to Defendant Kroger and 14% of the fault to the two non-party 

shooters, resulting in a net verdict of $69,660,000.00 in favor of Plaintiff.  The Court granted 

Defendant Norred & Associates, Inc.’s motion for directed verdict.  
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Unique Aspects of the Case.  

Prior to the incident, Kroger had obtained CAP Index data about the location of the store.  

This data showed that the risk of violent crime in the area was higher than in the county in 

general and in the state.  The trial court allowed the CAP Index information into evidence as 

relevant to Kroger’s knowledge of prior crime and the risk of future crime.   

The trial court also allowed into evidence car thefts that Kroger had knowledge of 

because, the Court reasoned, Plaintiff’s incident involved the theft of a vehicle.  For the same 

reason, the court did not allow evidence of car break-ins.  

B. JAMES CARMICHAEL V. CVS  

Plaintiff’s Contentions. 

On December 20, 2012 Plaintiff James Carmichael was shot multiple times in the parking 

lot of Defendant CVS’s Moreland Avenue store in Atlanta, Georgia.  Despite evidence that, 

among other things, the store was located in a high-crime area, prior crime at the premises, and 

employee requests for a security guard, no security guard was present on the date of the incident, 

and Plaintiff contended Defendants did not take other reasonable measures to prevent violent 

crimes.  Although CVS had previously chosen to use security guards, CVS eliminated the 

security guards from the store in 2010.  Plaintiff contended CVS’s employees feared for their 

safety in the parking lot, which was dark and not well lit.   

CVS’s district manager testified that he requested security following armed robberies 

committed before the incident.  He also testified that there was no reason for not having security 

guards at the premises for at least a month following a prior incident when a CVS employee was 

robbed at gunpoint.  If CVS had followed its District Manager’s recommendations, common 

sense, and its employees’ repeated security requests, a security guard would have been present 
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when and before Mr. Carmichael was shot.  Instead, CVS rejected the recommendations and 

requests, and as a result, Mr. Carmichael was shot and nearly died. 

 Defendant’s Contentions.  

Defendants denied liability and contended that the robbery was a set-up.  Additionally, 

CVS filed a Non-Party Notice of Fault with respect to the alleged shooter and another unknown 

assailant, John Doe. 

 Damages. 

James Carmichael spent over thirty days hospitalized, was in a comatose state for nearly 

a month, underwent multiple surgeries and incurred approximately $725,800.00 in medical bills 

prior to trial while continuing to suffer with his injuries through the present time.  In addition to 

the severe physical injuries, James Carmichael suffered extensive psychological damages.  By 

his family’s account, he is not the same person he was before and is a shell of his former self.  

Unlike the physical injuries, the psychological damages were less obvious at trial because the 

jurors did not know Carmichael before he was shot.  Thus, framing these psychological damages 

was an important focus of our pretrial preparation, and was accomplished through effective 

“before and after” testimony from Carmichael’s daughter and ex-wife. 

The Trial. 

On March 22, 2019, after a 5 day trial, the Fulton County jury returned a verdict in favor 

of Plaintiff in the amount of $45,000,000.00 in compensatory damages.  The jury apportioned 

5% of the fault to Plaintiff and 95% of the fault to Defendant, resulting in a net verdict of 

$42,750,000.00 in favor of Plaintiff.  
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Unique Aspects of the Case.  

 During discovery, CVS produced a surveillance video clip from a camera on the exterior 

of the store.  Defense attempted to use this video clip to dispute witness testimony concerning 

the robbery.  However, the video had several cuts and was missing vital events.  For example, 

the video did not show the shooter entering the scene or approaching Plaintiff.  When played at 

full speed, the shooter just appeared on screen, seemingly out of nowhere.  Before trial, we broke 

the video down frame-by-frame and discovered that 18 seconds were missing between the last 

frame in which the shooter was not on the screen, and the first frame in which he was. 

At trial, we emphasized the importance of the missing video by playing the video clip in 

real time, with eighteen seconds of black screen between the last frame in which the shooter was 

not on the screen, and the first frame in which he was.  Eighteen seconds felt especially long at 

trial, and this clip strongly discredited CVS’ arguments based upon the video.  We did not allege 

that Defendant’s attorneys had anything to do with the missing video and did not propose any 

theory as to why the footage was missing.  We simply attempted to highlight that the video was 

deficient and did not provide a reliable portrayal of the robbery and shooting. 
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New Evidence Code 
• January 2013: Georgia’s Evidence Code became effective. 
• Where do we stand on the admissibility of expert testimony? 
• Are we now perfectly aligned with the federal rules? Not at all! 

 
Where Are We Now? 

• After January 1, 2013, we now have five different standard for the admissibility of expert 
testimony in Georgia courts.  

• The standard governing expert testimony will depend on which court and what type of case 
you have.  

• So, how did we get here? 
 
Brief Historical Overview 

• Pre-2005 Expert testimony was presumed admissible in all cases in Georgia courts. 
• Pre-2005 Georgia standards at odds with federal court standards, where the federal judges 

were required to serve as “gatekeepers.” 
 
Federal Judges as Gatekeepers 

• Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993).  
§ Trial judge has a duty to ensure that scientific testimony is based on reliable 

principles and methods before allowing expert opinion to go to jury. 
• Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999). 

§ Expands gatekeeping requirement to all expert testimony, not just scientific. 
• General Electric Co. v. Joiner, (1997). 

§ Trial court decision to admit or exclude expert testimony will not be set aside absent 
abuse of discretion — even if outcome determinative. 

• Rule 702 of the Federal Rules of Evidence was adopted in 2000.  
§ Rule 702 codifies the holdings in the Daubert trilogy of cases. 

• Expert testimony rules are found at Rules 701- 705. 
 
Rule 702 

• Expert must be qualified by knowledge, skill, experience, training or education;  
• Expert’s opinion must help the trier of fact understand the evidence or determine a fact;  
• Expert’s opinion must be supported by sufficient facts and data;  
• Expert’s testimony must be the product of reliable principles and methods; and 
• Expert has reasonably applied the facts and principles and methods to the facts of a case. 

 
How to Determine Reliability 

• Daubert – Court gave a checklist (but indicated it was not exhaustive or exclusive): 
§ Theory tested? (Can it be?) 
§ Theory subject to peer review? 
§ Known or potential error rate? 
§ Applicable standards? 
§ Generally accepted in relevant scientific community? 
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• Rule 702 Advisory Notes added more variables: 
§ Opinion grow naturally out of work or prepared for court? 
§ Unjust extrapolation? 
§ Account for other theories? 
§ Expert as careful as outside work? 
§ Field known to reach reliable results? 

 
Tort Reform Brings Daubert to Some Georgia Cases 

• Pre-2005 — all expert testimony is presumed admissible. (O.C.G.A §24-9-67). 
• Jan. 1, 2005 – New code section O.C.G.A. §24-7-67.1 becomes effective and applies to 

civil cases. Criminal cases and condemnation cases continue to be governed by §24-7-67. 
 
2008 – Constitutional Challenge Fails  

• Mason v. Home Depot USA, INC., 283 Ga. 271, 658 S.E.2d 603 (2008). 
§ The Georgia Supreme Court rejects an Equal Protection Clause challenge to §24-

7-67.1. 
 
 2010 – Georgia Supreme Court Adopts Joiner 

• HNTB GA, Inc. v. Hamilton-King, 287 Ga. 64, 697 S.E.2d 770 (2010). 
§  Trial court’s decision to admit or exclude expert testimony will be reversed only 

for abuse of discretion. 
 
2011 – Georgia Legislature Adopts New Evidence Code 

• Changes became effective Jan. 1, 2013. 
• Code kept the bifurcated system in place but renumbered the provisions and added some 

complexity. 
• New expert testimony sections found in §24-7-701 to §24-7-707. 

 
2019 – Where Are We Now? 

• Criminal Cases and Condemnation Cases: No Daubert analysis. Expert opinion presumed 
admissible. 

• Workers’ Comp and Administrative Cases: Daubert applies but “shall not be strictly 
construed.” 

• General Civil Cases: Daubert analysis required. 
• “Market Value” Property Cases: No expert testimony required to show value, but the 

witness much show he or she had an opportunity to form a reasoned opinion.  
• “Slip or Trip and Fall” Cases: Courts have often excluded expert testimony reasoning that 

such a determination is within the ability of a jury to decide on its own.   
§ Sullivan v. Quisc, Inc., 207 Ga. App. 114, 115, 427 S.E.2d 86, 88 (1993). 

• “Building Codes” Cases: Expert testimony is admissible when the expert is able to offer 
testimony regarding a deviation from a specific standard that is considered beyond the 
common understanding of the average juror.  
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• “Third Party Criminal Act” Cases: Expert testimony can be used to demonstrate that the 
crime that occurred was reasonably foreseeable such that the defendant should have 
exercised diligence to guard against the threat.  

• Security Expert vs. Criminal Profiler 
 
Procedural Issues 

• Must raise Daubert objection by motion before trial in Georgia state court. 
• Trial court may hold a hearing and, if a hearing is held, must be no later than the final 

pretrial hearing. 
• In Georgia state courts you must send expert discovery. 
• In federal court, Rule 26 requires expert disclosures. 
• Sharp differences in timing for expert disclosures in state and federal courts. 
• Must disclose expert well before discovery closes in federal court. 

 
Can Your Expert Be Hired to Testify Against You? 

• Be sure to spell out expectations in advance by contract. (NDA/Nonuse/Confidentiality 
for non-testifying experts.) 

• If expert is designated as testifying expert, drafts may be discoverable, though not in 
federal court. 

• If you want to keep a “shadow” expert, you should clearly indicate (in writing) that the 
expert is a non-testifying expert.  Neuman v. State, 279 Ga. 501 (2015). 

 
Important Strategic Concerns 

• Beware Daubert motions filed with summary judgment motions. 
• Fail to supplement or substitute expert opinion at your peril following a challenge. 
• Federal court may not allow supplement or substitution. 
• Important to know your judge. 

 
Important New Issue: Privacy for Experts 

• HIPAA concerns/Business Associate Agreements (BAAs) 
• Financial Records  
• Document Destruction 
• Contracts?  
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ANTE LITEM NOTICE
• The FIRST THING you must do when looking at a case against a 

governmental entity (after deciding which governmental entity may be 
responsible) is be aware of the notice requirements the level of gov’t

• Ante litem notices must be given when contemplating filing a case against 
a governmental agency

• No Notice====No case!!!!

• Each level of governmental agency has its own requirements for when the 
notice must be in and what info the notice must contain

3 Considerations of Notice

1. Time Period

2. Who to Notify

3. What information must be included in the     
notice
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STATE OF GEORGIA

NOTICE REQUIREMENTS‐‐‐‐STATE OF GEORGIA

• Written notice must be given within 1 year of 
the incident

• Notice shall be given by certified mail to the
Risk Management Division of the Department
of Administrative Services AND the agency
alleged to be at fault
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NOTICE REQUIREMENTS‐‐‐‐STATE OF GEORGIA

• The notice must identify:

a. The responsible agency 

b. Time and place of the occurrence

c.  Nature and amount of the loss suffered

d. The acts and/or omissions that caused the loss

***Strict Compliance is required!!!

Strict Compliance

“Substantial Compliance is insufficient” See 
Cummings v. Ga.Dept. of Juvenile Justice, 282 
Ga. 822 (2007)
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What Counts as Strict Compliance?

• Delivery of notice via Federal Express, so long as there is a return receipt

• The State receiving the notice after the one year statute, so long as the 
notice was mailed prior to the expiration of the one year statute

• A mistake at the time of filing the notice as to which agency is actually 
responsible for the claimed loss (i.e. stating in the notice that plaintiff 
upon information and a  good faith belief thought that the Georgia DOT 
was the responsible party, when in reality it was the Georgia Department 
of Juvenile Justice)

What Does Not Count as Strict Compliance?

• Failure to include a specific dollar amount or range of losses 
(i.e. stating “all economic or non‐economic damages” is 
insufficient)

• Bd. Of Regents v. Myers, 295 Ga. 843 (2014):  Held that even 
though the Plaintiff was still medically treating at the time the 
notice was given (and thus the notice said that the amount of 
bills is unknown at this point since the plaintiff is still treating), 
strict compliance required that Plaintiff put, at a minimum, 
the amount of medical bills she had incurred up until the time 
of the notice
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What Does Not Count As Strict Compliance?

• Delivering the notice to the DOAS commissioner personally rather 
than to the Risk Management Department

• One co‐plaintiff’s notice does not count as notice for the other 
plaintiff

• Failure to list wrongful death damages in the notice prohibited any 
claims for wrongful death

• Sending the notice by regular mail, with no return receipt

Suits Against State of Georgia
Things to Know

• Governed by the Georgia Tort Claims Act (O.C.G.A. §50‐21‐20 et. seq) 

• Caps on damages: $1,000,000 per occurrence; $3,000,000 aggregate

• When filing a complaint, you must attach a copy of the ante litem notice to the 
Complaint

• Must wait 90 days after the ante litem notice has been sent OR wait until claim has 
been denied before filing suit

• Individual Employees may not be named in the suit if the nature of the complaint 
involves an employee negligently carrying out their duty while in the course and scope
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Suits Against State of Georgia
Things to Know

• Suits must be brought in the superior or state court of the county where the loss 
occurred

• There is a two year statute of limitations in which to file suit (NOTE:  all conditions 
precedent must be met before sovereign immunity is waived)

• The GTCA does not apply to counties, municipalities, school districts, other units of 
local government, hospital authorities, or housing and other local authorities

• The State has no liability for exercise of discretionary functions of basic 
government policy, execution of a statute, etc. (See O.C.G.A. §50‐21‐24). 

‐In the context of the GTCA, “discretionary” is not to be construed overly 
broadly.  Instead, it merely involves only basic governmental policy decisions 

COUNTIES
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NOTICE
• Within 1 year of the incident, EITHER written notice must be given to the 

County OR suit must be filed against the County
‐If written notice is given, there is no waiting time required before 
filing suit

• Georgia law does not specify to whom at the county shall receive the 
notice

***It is good practice to serve each member of the County 
Commission, the Chairman of the Board and the County Attorney or 
other authorized agent

• “Substantial Compliance” is all that is required

• O.C.G.A. § 36‐11‐1

NOTICE

• 2 year statute of limitations assuming ante 
litem requirements have been satisfied

• Unless expressly waived by statute, sovereign 
immunity holds that a county cannot be liable 
(O.C.G.A. §36‐1‐4) 
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Negligence of County Officials

• Ordinarily, suit against county officials may only be brought if 
the employee negligently committed a ministerial act

• Suit may be brought against a county official who negligently 
commits a discretionary act, ONLY IF that act was committed 
with actual malice or actual intent to cause injury in the 
performance of their official functions

• Purchase of liability insurance (other than auto insurance) is 
not a waiver

MINISTERIAL vs. DISCRETIONARY

• Ministerial Act is a simple, absolute, and definite.  In other words, 
the execution of a specific duty

• Discretionary Act calls for the exercise of personal deliberations and 
judgment, and acting in a way not specifically directed

• In order to determine whether an act is ministerial or discretionary, 
it is helpful to think of ministerial acts occurring at the operational 
level, whereas discretionary acts occur at the planning level
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MINISTERIAL vs. DISCRETIONARY
• Examples of ministerial acts:
‐ Closing a bridge

‐ Replacing road signs once the official charged with replacing them receives notice that they are 
missing

‐ Providing adequate medical care for inmates

• Examples of discretionary acts:
‐ Firefighter rushing to scene

‐ Conducting inspections for construction purposes

‐ Inspecting and maintaining traffic control signs

‐ Decisions concerning inmate work detail

‐ Degree of training and supervision of law enforcement officers

MUNICIPALITIES
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NOTICE
• Written notice must be given within 6 months of the incident by personal 

delivery,  OR by Certified Mail OR by statutory overnight delivery

• The notice must be served on the mayor OR the chairperson of the city 
council (or city commission if there is no city council) 

• Notice must describe the time, place and extent of the injury

• The extent of injury provision means that the Plaintiff must make a 
monetary demand in the notice.  In the event the claim is rejected by the 
municipality, the demand shall not be binding (see O.C.G.A. §36‐33‐5)

• The governing body must act upon (or deny) the claim within 30 days, 
after which suit can be filed

SPECIAL CONSIDERATIONS
Cases Against Municipalities

• Ordinarily, a city is immune unless it has purchased liability 
insurance (contrast this with the purchase of insurance by the 
county)

• In the absence of liability insurance a municipality is not liable for 
negligent performance of its governmental duties but may be liable 
for negligent ministerial acts

****Maintaining streets and sidewalks is a ministerial act

• Must provide notice of the claim within 6 months
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MUNICIPALITIES

• A city does not have immunity if it engages in 
a governmental function as a business 
enterprise as a source of revenue

• So, be on the lookout for premises cases 
involving city parks, city buses (if the bus 
charges a fee for riding), cemetery lots, etc. 

Recreational Property Act
• O.C.G.A. §51‐3‐20, et seq.

• A landowner who provides land for recreational 
purposes and charges no fee for entrance on the land is 
protected from liability for injuries occurring on the 
land

• The RPA affords protection to governmental entities 
just as it does private citizens
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Recreational Property Act
There are certain exceptions to the Act:

1. Willful or malicious failure to guard or warn against a 
dangerous condition, use, structure or activity;

2. When the owner charges a fee for use of the land

3. When the purpose (recreational vs. for profit) isn’t 
clear

UNITED STATES
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NOTICE
• Must be given in writing within two years of the 
incident

• Although not required to count as written notice, it is 
good practice to submit a “Form 95” (see 28 C.F.R. Part 
14)

• The notice must be filed with the agency alleged to be 
responsible, and should be sent via certified mail 

NOTICE
• The notice must demand a sum certain (Plaintiffs are bound by the 

monetary demand contained in the notice unless newly discovered 
information is obtained subsequent to the filing of the notice)

• The notice must also contain a full description of the date, location, 
and nature of the incident/basis for suit

• Once the notice is given to the administrative authority, the 
government has 6 months in which to respond.  If the government 
denies the claim (or after the passage of 6 months) a Plaintiff may 
then file suit
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Cases Against U.S. Agencies

• Federal Tort Claims Act:  28 U.S.C. § 1346(b); 2671‐2680
‐Essentially allows suit against the US for damages where the US (if 
it were a private citizen or entity) would be liable to the 
Plaintiff with the  law of the place where the incident occurred  

• Suit must be filed against the United States of America, not the agency 
responsible

• May only sue the United States:  No claims against individuals

• No right to jury trial (Bench trial, case to be filed in the District Court 
where the incident occurred OR where Plaintiff resides)

DEFENSES TO THE FTCA

• Employee was an independent contractor rather than an 
employee

• No liability under State law for the same acts

• Employee acting outside the scope of employment

• If Federal Workers Comp is available, it is the exclusive 
remedy
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§1983 Cases
• 42 U.S.C. §1983

• Suits against individuals acting under color of state law, 
who deprive a person of a constitutional right

• Federal, State and County governments ARE NOT persons, 
but local governments are

• No ante litem notice is required

OTHER ITEMS OF INTEREST

• MARTA‐‐‐‐No ante litem notice required

• If your case involves liability based upon the violation of a professional duty (i.e. 
med mal, negligent engineering, etc.) an expert affidavit is required (see O.C.G.A.§
9‐11‐9.1) 

• In medical malpractice cases filed against a physician who is working for the 
Medical College of Georgia, the GTCA applies.  Thus, the physician cannot be sued 
personally and the Plaintiff must use the provisions set out by the GTCA

• Waivers of sovereign immunity must be express.  No implied waivers will be 
acknowledged
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Last Thought 

• When in doubt what an ante litem notice 
requires, ALWAYS err on the side of safety 
(both with time, persons to whom need to be 
notified, and the information contained 
therein)
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Application of the 
American Society of Testing and Materials International  

Standard 1637F, Standard Practice for Safe Walking Surfaces, 
and effective use of photographic evidence. 

Producing over 12,500 standards with 30,000 volunteer members in 140 plus countries, 
ASTM International has for the last 120 years been a major source of authoritative standards in 
the United States and beyond.  Standards produced by ASTM cover a wide range of industries 
that include, but are not limited to nuclear power generation, aerospace, aviation, construction 
material testing, and thousands more.  A full listing of current and past standards can be found at 
the ASTM website.  This paper will focus on one particular standard and its subsections.  The 
standard practice for safe walking surfaces designation 1637 F. First released in 1995.  The scope 
of the standard stated,  

"This practice covers design and construction guidelines and minimum 
maintenance criteria for new and existing buildings and structures.  This practice 
is intended to provide reasonably safe walking surfaces for pedestrians wearing 
ordinary foot ware.  These guidelines may not be adequate for those with certain 
mobility impairments." 

The application was stated as,  

"This practice addresses elements along and in walkways, including 
floors, and walkway surfaces, sidewalks, short flight stairs, gratings, wheel stops, 
and speed bumps.  Swimming pools, bathtubs, showers, natural walks and 
unimproved paths are beyond the scope of this practice." 

The scope and standard have not changed significantly since 1995.  This standard 
is reissued approximately every 3 years, but it still addresses the same core elements.  
Among these are walkway changes in level, carpet, mats and runners, illumination, 
walking surface hardware, stairs, wheel stops, and gratings. 

            While not all of the above standards are codified in Georgia, one of particular 
interest is.  Known as the “quarter inch rule”, It addresses walkway changes in level up to 
a quarter inch, and changes in the level in the walking surface exceeding one-half inch. 

The standard states that changes in level in a walking surface that do not exceed 
the quarter inch may remain without edge treatment.  Changes in level between one-
quarter and one-half inch shall be beveled at a rate of 1 and 2 rise and run.  What this 
means is that for every unit of height, there must be two units of run.  But not to exceed a 
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total half-inch in height.  Once a half-inch in height has been exceeded, then the change 
must be treated by use of a ramp or stair.   
  
            The first authority to codify this standard commonly known as the “quarter-inch” 
rule was the United States Department of Justice through the Americans With Disability 
Act.  Codified in Georgia in 1995, the adoption of this standard in the Georgia ADA 
remains the same to this day.  Also, in 1995, the standard was adopted and published in 
the National Fire Prevention Association's Life Safety Code.  Specifically, it was placed 
in the means of egress section and has remained the same to this day. The State of 
Georgia adopted this same standard through the adoption of the 2000 Edition of the Life 
Safety Codes Means of Egress section as a replacement for the existing Means of Egress 
section found in the 2000 Edition of the International Building Code.  Effective January 
1, 2002, the Georgia Department of Community Affairs created amendments to the 
Building Code and made the Life Safety Codes Means of Egress section the primary 
source for code requirements concerning the Means of Egress in the International 
Building Code with Georgia Amendments. 
 
 This quarter-inch rule is commonly found in inspection forms from organizations 
as diverse as insurance companies to the CDC, Centers for Disease Control, in their 
publications concerning falls in healthcare environments. 
 
 Another ASTM standard concerning stairs addresses such issues as short-flight 
stairs, single-step risers, step nosings, and other conditions which may have a causal 
relationship to falls.  Some of these are codified in Georgia building codes. 
  
             Due to the complexity of ASTM 1637 standards and adopted codes, the use of 
photographic demonstrative evidence at mediation or trial for defense and plaintiff's 
concerns is vital.  This is truly a circumstance where "a picture is worth a thousand 
words." 
  
             Because of the specificity of these standards, no engineering protocols are 
necessary to determine compliance or lack of compliance with the standards and codes.  
It is a matter of measuring with a ruler the findings at an inspection and comparing them 
with the codes and standards numerical values.  If an abrupt change in level exceeds a 
quarter- or a half-inch exists in the means of egress, then it is simply a matter of capturing 
this information demonstratively to show the defect in comparison to a code or standard.  
The most important element in producing these demonstrative photographs is; they are 
taken by a person who understands their purpose and the information they must contain 
to provide value to the case.  In essence, you should have photographs that can take the 
stand and testify.  The photographs must include properly placed measuring devices 
and/or color charts to show the photographs are "a true and accurate representation of 
what they purport to depict."  On occasion, video will be used in the same way.   
  
            Reduced lighting and/or conspicuity photogaphy is a highly specialized field 
requiring proper calibration of the camera against the subject matter.  Additionally, 
photographs must be produced in a correct size for its proper viewing distance as well as 
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the light levels under which they are to be viewed.  Using 8½ by 11 photographs to show 
jurors what a condition may have looked like to the claimant is difficult if not impossible.  
The enlargement of the photograph must be proportionate and take into consideration the 
distance from which the jurors will view it, and the lighting conditions under which they 
will view it.  It is not uncommon to need photographs in the 30- to 40-inch wide range to 
present properly.  Photograph size is especially important when using panoramic photos.   
Projecting an image on a screen in the courtroom where fluorescent lighting may wash 
across the screen and be shown and viewed at an improper distance, may result in 25% or 
more decline of image quality. Proper viewing is especially important in low light level 
or nighttime photography. 
 
The accompanying photo presentation will show proper and useful photographic results.   
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Chapter 20

Enumerations of Errors, Briefs, Oral
Argument, and Standard of Review
§ 20:1 Enumerations of errors—Generally
§ 20:2 —Format and content
§ 20:3 Briefs—Format and physical requirements—Court of

Appeals
§ 20:4 — —Supreme Court
§ 20:5 —Content requirements—Court of Appeals
§ 20:6 — —Supreme Court
§ 20:7 —Citations of authority; precedential value
§ 20:8 —Timely filing
§ 20:9 Oral argument—Generally, conflicts
§ 20:10 —Request
§ 20:11 —Process
§ 20:12 Standards of review—Generally
§ 20:13 Standard of review—Rulings before trial
§ 20:14 —Rulings during trial
§ 20:15 —Rulings at the close of evidence or after trial
§ 20:16 —Rulings as to particular claims and issues

KeyCiteL: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on WestlawL. Use KeyCite to check
citations for form, parallel references, prior and later history, and comprehen-
sive citator information, including citations to other decisions and secondary
materials.

§ 20:1 Enumerations of errors—Generally

An enumeration of errors is required by statute. O.C.G.A. § 5-
6-40 provides:

The appellant and cross appellant shall file with the clerk of the
appellate court, at such time as may be prescribed by its rules, an
enumeration of the errors which shall set out separately each error
relied upon. The enumeration shall be concise and need not set out
or refer to portions of the record on appeal. It shall be served upon
the appellee or cross appellee in the manner prescribed in Code
Section 5-6-32, need not have the approval of the trial court, and
when filed shall become a part of the record on appeal. The appel-
late court, by rule, may permit the enumeration to be made a part
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of the brief.1

In response to the legislative invitation in the last sentence
quoted above, the rules of both appellate courts require that the
enumeration of errors be made a part of the brief. Both courts
have eliminated their former requirements that the enumeration
of errors also be filed as a separate document.2

The case law interpreting the statute had been inconsistent in
defining the required composition of the enumeration of errors.
In Felix v. State,3 the Supreme Court reviewed the cases and
provided the following forgiving standard:

The General Assembly has made it clear that all points raised in
an appeal are to be considered by the appellate court. In addition to
the statutory mandate that the [Appellate Practice Act of 1965] be
“liberally construed so as to bring about a decision on the merits of
every case appealed and to avoid . . . refusal to consider any points
raised therein” (OCGA § 5-6-30), the legislature, in enacting OCGA
§ 5-6-48(f), has imposed on the appellate courts a statutory duty to
discern what errors an appellant is attempting to articulate. “[If]
the enumeration of errors fails to enumerate clearly the errors
sought to be reviewed[,]” the appellate court is nonetheless required
to consider the appeal “[w]here it is apparent from the notice of ap-
peal, the record, the enumeration of errors, or any combination of
the foregoing, . . . what errors are sought to be asserted upon ap-
peal . . . .”4

The purpose of an enumeration of errors is to aid the appellate

[Section 20:1]
1A petition for discretionary re-

view must, inter alia, “enumerat[e] the
errors to be urged on appeal.” O.C.G.A.
§ 5-6-35(b). “[W]hen an applicant fails
to enumerate a claim of error in her
application [for discretionary review],
she forfeits appellate review of that
claim. And having failed to preserve
that claim . . ., she cannot properly
raise it in the appeal that follows the
grant of discretionary review.” Zekser
v. Zekser, 293 Ga. 366, n.13(2), 744
S.E.2d 698 (2013).

In a direct appeal (under
O.C.G.A. § 5-6-34(a)) from an adoption
order where the appellant’s “enumera-
tions of error address[ed] only . . .
legitimation and terminati[on] [of]
. . . parental rights,” subject-matters
requiring discretionary appeals (under
O.C.G.A. § 5-6-35(a)), the appeal was
dismissed for lack of jurisdiction due
to failure to file an application for
discretionary review. Numanovic v.

Jones, 321 Ga. App. 763, 764, 743
S.E.2d 450 (2013). Accord, Ledford v.
Mobley, 321 Ga. App. 761, 743 S.E.2d
461 (2013) (attorney fees under
O.C.G.A. § 9-15-14). On the other
hand, where the appellant’s brief “con-
tain[ed] enumerations of error ad-
dressing the order terminating his
parental rights and the final decree of
adoption,” a discretionary application
was not required. Sauls v. Atchison,
326 Ga. App. 301, 304(1), 756 S.E.2d
577 (2014) (emphasis added).

2Supreme Court Rule 19; Court
of Appeals Rule 25(a)(2).

3Felix v. State, 271 Ga. 534, 538,
523 S.E.2d 1, 5 (1999). As to the first
sentence of the quotation following in
the text, see Dunagan v. State, 283 Ga.
501, 661 S.E.2d 525 (2008).

4But in Baker v. State, 328 Ga.
App. 53, 53, 761 S.E.2d 477 (2014)
(physical precedent only), the Court
“dismiss[ed] the appeal because the
brief fail[ed] to set forth any enumera-

§ 20:1 GEORGIA APPELLATE PRACTICE
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court. Enumerations of errors are required “in order that there
may be clear-cut questions for [the appellate courts], and not an
indefinite complaint for them to wander through in the search for
questions to determine and errors to reverse.”5 Listing errors
separately ensures that all assertions of error are addressed and
aids the court’s review of each asserted error.6

Arguments raised in the appellate brief are not made issues on
appeal unless they are properly enumerated as error.7 If the brief
of appellant contains no enumeration of errors the appeal is
subject to dismissal.8 Attempts in a supplemental brief to expand
the issues beyond the scope of the original enumeration of errors
are improper.9 A reason urged by enumeration of error on appeal
which is different from that urged below will not be considered
for the first time on appeal.10 “Even though none of the errors
enumerated pertain to the directly appealable [order] from which
the appeal was taken, we have appellate jurisdiction pursuant to
O.C.G.A. § 5-6-34(d) to review other orders rendered in the case
which may affect the proceedings and which are raised in the
appeal.”11 Related to the requirement that an appellant must set
out distinct clear-cut issues, is the rule that “any error shown

tion of errors.” In State v. Martinez-
Palomino, 329 Ga. App. 304, n.2, 764
S.E.2d 886 (2014) (citations omitted),
however, the Court wrote:

Notwithstanding the State’s failure to
include an enumeration of errors in its
brief, this Court is required to consider
the appeal because we can discern from
the State’s brief and the record the er-
rors that the State is asserting on
appeal. Consequently, we deny [Appel-
lee’s] motion to dismiss the appeal.

The appellate courts have some
degree of discretion to identify and cor-
rect errors that were not enumerated.
Dixon v. State, 302 Ga. 691, 808 S.E.2d
696 (2017) (recognizing a right to cor-
rect merger errors that would lead to
an illegal conviction and sentence).

5MacDonald v. MacDonald, 156
Ga. App. 565, 275 S.E.2d 142 (1980)
(physical precedent).

6Tisdale v. Westmoore Group,
LLC, 341 Ga. App. 445, 800 S.E.2d 624
(2017).

7But the appellate courts may
consider merger errors in sentencing
sua sponte. Thompson v. Princell, 304
Ga. App. 256, 696 S.E.2d 91 (2010). Ac-
cord Thomas v. State, 298 Ga. 106,

112, 779 S.E.2d 616, 620 (2015);
Wickerson v. State, 321 Ga. App. 844,
743 S.E.2d 509 (2013). See also Barnes
v. State, 319 Ga. App. 509, n.5, 736
S.E.2d 471 (2013).

Accord, Schaff v. State, 304 Ga.
App. 638, 697 S.E.2d 305 (2010).

“When neither party properly
raises and argues a merger issue, this
Court has no duty to scour the record
searching for merger issues. However,
if we notice a merger issue in a direct
appeal, . . . we regularly resolve that
issue, even where it was not raised in
the trial court and is not enumerated
as error on appeal.” Chernowski v.
State, 330 Ga. App. 702, n.29, 769
S.E.2d 126 (2015) (citations omitted).

8Complete Wiring Solutions, LLC
v. Astra Group, Inc., 335 Ga. App. 723,
724, 781 S.E.2d 597, 597 (2016).

9Jones v. State, 304 Ga. App. 21,
695 S.E.2d 359 (2010).

10Kight v. State, 242 Ga. App. 13,
18 (3), 528 S.E.2d 542 (2000).

11Murray v. DeKalb Farmers
Market, Inc., 305 Ga. App. 523, 699
S.E.2d 842 (2010).

“[O]rders entered subsequent to

§ 20:1ENUMERATIONS OF ERRORS, ETC.
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upon the record must stand or fall on its own merits and is not
aided by the accumulative effect of other claims of error.”12 Some
judges use the enumerations as outlines or tables of contents to
briefs.13

§ 20:2 Enumerations of errors—Format and content

The Appellate Practice Act requires that the enumeration of er-
rors “set out separately each error relied upon,”1 but it does not
define either “set out separately” or “error.” The Supreme Court
has supplied those omissions.

As to “set out separately”: “Where the enumeration of errors
filed in the appellate court identifies the trial court ruling as-
serted to be error, the error relied upon is sufficiently ‘set out
separately’ to require the appellate court to shoulder its
constitutional responsibility to be a court of review (Ga. Const.
1983, Art. VI, Sec. V, Par. III; Art. VI, Sec. VI, Par. II), and its
statutory duty ‘to bring about a decision on the merits of every
case appealed . . . .’ OCGA § 5-6-30.”2

As to “error”: “In appellate practice, an error of law is ‘a false
or mistaken conception or application of the law. Such a mistaken
or false conception or application of the law to the facts of a cause
as will furnish ground for a review of the proceedings . . . .’
Black’s Law Dictionary (5th ed.). An error of law has as its basis
a specific ruling made by the trial court. In order for a Georgia
appellate court to review a trial court ruling for legal error, a
party must set forth in the enumeration of errors the allegedly
erroneous ruling. O.C.G.A. § 5-6-40. The appellate court is
precluded from reviewing the propriety of a lower court’s ruling if
the ruling is not contained in the enumeration of errors.”3 except

the filing of a notice of appeal are ap-
pealable only pursuant to a subse-
quently filed notice of appeal.” Straus
v. Renasant Bank, 326 Ga. App. 271,
278(3), 756 S.E.2d 340 (2014) (cita-
tions and punctuation omitted). But a
judgment awarding attorney fees un-
der O.C.G.A. § 9-15-14 is an exception
to this rule. Haggard v. Board of
Regents of University System of
Georgia, 257 Ga. 524(4)(a), 360 S.E.2d
566, 42 Ed. Law Rep. 443 (1987). Also,
“an appellee may raise in a cross-
appeal any adverse rulings issued [af-
ter the filing of the notice of appeal
but] prior to the filing of a timely no-
tice of cross-appeal.” Sewell v. Cancel,
295 Ga. 235, 240, 759 S.E.2d 485 (2014)

(footnote omitted).
12Phyfer v. State, 259 Ga. App.

356, 577 S.E.2d 56 (2003) (recognizing
an exception “if the cumulative effect
of improper prosecution tactics was to
deny appellant a fair trial”).

13Telephone interview with the
Honorable William L. Martin III, Clerk
and Court Administrator, Court of
Appeals of Georgia (Oct. 25, 1994).

[Section 20:2]
1O.C.G.A. § 5-6-40. For a form,

see § 23:63 infra.
2Felix v. State, 271 Ga. 534, 539,

523 S.E.2d 1, 5 (1999).
3Felix v. State, 271 Ga. 534, 539,

§ 20:1 GEORGIA APPELLATE PRACTICE
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in instances of plain error.4

When it adopted those explanations of “set out separately” and
“error,” the Supreme Court disapproved a long line of cases in
which the Court of Appeals had required that each argument be
enumerated separately and had refused to address arguments it
deemed improperly merged.5

Nevertheless, enumerations of errors must still be drafted with
particular care because appellate courts will consider only errors
that have been enumerated.6 It had long been settled law that
omitting an error from the enumeration is a mistake that cannot
be corrected, that enumerations may not be amended, and that
attempts to do so are a nullity.7 Moreover, it had long been settled
law that enumerations of errors may not be enlarged by argu-

523 S.E.2d 1, 6 (1999).
4Benton v. State, 263 Ga. App.

363, 364, 588 S.E.2d 267, 268 (2003),
judgment rev’d on other grounds, 278
Ga. 503, 604 S.E.2d 169 (2004).

5Felix v. State, 271 Ga. 534, 539,
523 S.E.2d 1, 5 (1999).

6Smith v. State, 186 Ga. App.
303, 367 S.E.2d 573 (1988); Dean v.
State, 163 Ga. App. 29, 293 S.E.2d 492
(1982).

The Supreme Court, at least,
has the power to address issues not
raised in the enumeration of errors.
But very strong policy considerations
weigh against exercise of that power.

It is not the function of this Court to
advocate or advance positions not ad-
vanced by the parties. With rare excep-
tions, n1 this Court, like all appellate
courts, should decide the issues pre-
sented by the parties, as the parties
present them. When we do otherwise,
when we decide an issue sua sponte,
we invite error because the issue has
not been fleshed out fully; it has not
been researched, briefed and argued
by the parties. Moreover, the parties
are blind-sided when an appellate
court reaches an issue on its own
motion. They have no inkling that the
court even thought about such an issue
until they receive and read the court’s
opinion. That is not fair.

Turner v. Flournoy, 277 Ga. 683, 686,
594 S.E.2d 359, 361–362 (2004). Con-
tinuing in a footnote the Turner Court

held, “At the very least, the parties
should be given an opportunity to brief
an issue which this Court decides sua
sponte.” 277 Ga. at 686, note 2, 594
S.E.2d 359. See also State v. McClen-
don, 286 Ga. App. 75, 648 S.E.2d 680,
681 (2007) (physical precedent), in
which the majority of a Court of Ap-
peals panel indicated, ‘‘that failure to
file an enumeration of errors is not a
basis for automatic dismissal under
O.C.G.A. § 5-6-48(b),’’ which directs
the appellate courts to decide appeals
on the merits ‘‘[w]here it is apparent
from the notice of appeal, the record,
the enumeration of errors, or any
combination of the foregoing.’’

7Burke v. State, 153 Ga. App.
769, 266 S.E.2d 549 (1980); In re
Whittle, 339 Ga. App. 83, 793 S.E.2d
123 (2016); Brown v. State, 301 Ga.
728, 804 S.E.2d 16 (2017). Notwith-
standing that well-settled rule, in Hall
v. State, 162 Ga. App. 713, 293 S.E.2d
862 (1982), the Court of Appeals
granted a motion for leave to present
an issue omitted from the enumera-
tion of errors. The court permitted
such argument because the issue in
question related to a fundamental
right—the right of an indigent defen-
dant to a free transcript on appeal.
The concept of fundamental rights is
an issue of constitutional law. Ambles
v. State, 259 Ga. 406, 383 S.E.2d 555
(1989). See § 9:1 supra.
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ment in the brief to include issues not raised in the enumeration.8

In Henry v. State the Supreme Court disregarded all of that
authority, holding–over a vigorous dissent–that an enumeration
of error was “properly before us” where the appellant “properly
preserved the error below and included the enumeration in an
amended appellate brief filed before we heard oral argument.”9

As of this writing no decisions have followed Henry.10 The Court
of Appeals has continued to enforce the rule that “[w]hile a
supplemental brief may be filed with this Court’s permission
. . ., the issues may not be expanded beyond those identified in
the enumeration of errors” because the appellee has no op-
portunity to respond thereto.11 As Justice Carley pointed out in
dissent, appellant Henry had violated the rules of the Supreme
Court. Likewise, any appellant who comes to rely upon Henry
will have come to that reliance by violating the rules of the ap-
pellate court. For those reasons, appellants should make every ef-
fort to avoid the need to rely upon Henry. Enumerations of errors

8Hurston v. Georgia Farm Bureau
Mut. Ins. Co., 148 Ga. App. 324, 250
S.E.2d 886 (1978). Accord Felix v.
State, 271 Ga. 534, 539, 523 S.E.2d 1
(1999). See also Rice v. State, 224 Ga.
App. 725, 481 S.E.2d 839 (1997), in
which the court held that an enumera-
tion complaining about the admission
of an item of physical evidence in part
on the basis that “defense counsel was
not allowed to inspect it before its
admission” was not sufficient to raise
the issue of a Brady violation.

9Henry v. State, 278 Ga. 617, 604
S.E.2d 826 (2004).

10In Bryant v. State, 288 Ga. 876,
900(19), 708 S.E.2d 362 (2011) (cita-
tion omitted), the Court wrote:

Pretermitting whether [the Defen-
dant’s] request to “review for error the
Trial Court’s ruling that [his] tattoos
were admissible in the sentencing
phase as a non-statutory aggravating
circumstance” is properly before us (see
Henry v. State, 278 Ga. 617, 620 (1)
(604 SE2d 826) (2004) (enumerations
of error included in an amended appel-
late brief filed before oral argument are
properly before this Court)), the record
shows that [the Defendant] first intro-
duced testimony regarding his tattoos
in the guilt/innocence phase . . . .
[W]e find no error in the trial court’s
order stating “that evidence may well
be relevant and admissible as a non-

statutory aggravating circumstance
since the defendant’s character is an
issue in that phase of this proceeding.”

In Brown v. State, 301 Ga. 728,
733 n.5, 804 S.E.2d 16, 22 (2017), the
Court characterized and distinguished
Henry as “a 4-3 decision in a death
penalty case holding that an enumera-
tion of error in a pre-argument
amended appellate brief was properly
before this Court and review was not
limited to the plain error standard ap-
plicable to death penalty cases.”

11Blockum v. Fieldale Farms
Corp., 271 Ga. App. 591, 592(1), 610
S.E.2d 82 (2005) (not citing Henry).
The Blockum court also held, however,
that “normally, the failure to file an
enumeration of errors requires dis-
missal of the appeal. However, in light
of the procedural history of this case,
we will address [the appellant’s] argu-
ments, insofar as we are able to ascer-
tain them from his initial brief and his
reply brief.” (footnote omitted). Accord,
Webb v. State, 277 Ga. App. 355, 626
S.E.2d 545 (2006); State v. Madison,
311 Ga. App. 31(1), 714 S.E.2d 714
(2011) (overruled on other grounds by,
State v. Cohen, 302 Ga. 616, 807 S.E.2d
861 (2017)); Jackson v. State, 314 Ga.
App. 272, 724 S.E.2d 9 (2012). None of
these cases cited Henry.
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are deemed to incorporate all judgments necessary to correct the
errors enumerated.12 Consequently, it is not necessary to enumer-
ate as error denial of motions for judgment n.o.v. or for new trial
in order to get at errors that took place before or during trial.13

The question thus becomes, “How specific must an enumera-
tion of errors be?” O.C.G.A. § 5-6-48(f) addresses the minimum
standard; it provides in pertinent part:

Where it is apparent from the notice of appeal, the record, the
enumeration of errors, or any combination of the foregoing, what
judgment or judgments were appealed from or what errors are
sought to be asserted upon appeal, the appeal shall be considered
in accordance therewith, notwithstanding that the notice of appeal
fails to specify definitely the judgment appealed from or that the
enumeration of errors fails to enumerate clearly the errors sought
to be reviewed.

The standard of specificity often recited in the cases is: “The cor-
rect rule with respect to the legal sufficiency of an enumeration
of error is that it need be only sufficient to point out the error
complained of . . . . The subject matter need be indicated only in
the most general way.”14 It is sufficient to identify the legal ruling
claimed to be in error without identifying the individual facets of
the attack on that ruling.15

Nevertheless, it is possible for an enumeration to be too vague.
In MacDonald v. MacDonald,16 the court rejected as too vague
the enumeration that the trial court “erred in finding judgment

12Contractors Management Corp.
v. McDowell-Kelley, Inc., 136 Ga. App.
116, 220 S.E.2d 473 (1975).

13Contractors Management Corp.
v. McDowell-Kelley, Inc., 136 Ga. App.
116, 220 S.E.2d 473 (1975).

14Adams-Cates Co. v. Marler, 235
Ga. 606, 221 S.E.2d 30 (1975); Childers
v. Tauber, 160 Ga. App. 713, 288 S.E.2d
5 (1981). But see Bob v. Hardy, 222 Ga.
App. 550, 474 S.E.2d 658 (1996). In
Bob, the defendants had incorrectly
denominated their motion arguing
expiration of the statute of limitations
as a motion for summary judgment,
but the trial court had looked to the
substance of the motion and ordered
that the case “be dismissed.” However,
when the plaintiff repeated the defen-
dants’ error and enumerated the grant
of “summary judgment” as error, the
Court of Appeals refused to extend her
the same consideration and refused to

address the issue. For a case in which
the Supreme Court divided on the is-
sue of the sufficiency of an enumera-
tion of error, see Moseley v. Sentence
Review Panel, 280 Ga. 646, 631 S.E.2d
704 (2006). In that case, the two dis-
senting justices would have held that
appellant Moseley ‘‘did not enumerate
as error the trial court’s determina-
tion that he was without standing
. . .’’ Moseley’s enumeration asserted,
‘‘[t]he trial court erred in granting [the
Panel’s] motion to dismiss and deny-
ing [his] petition for . . . injunctive
relief.’’ The majority held, ‘‘the issue of
Moseley’s standing . . . to seek injunc-
tive relief . . . is obviously within the
ambit of his enumeration of error.’’

15Zhong v. PNC Bank, N.A., 345
Ga. App. 135, 812 S.E.2d 514 (2018).

16MacDonald v. MacDonald, 156
Ga. App. 565, 275 S.E.2d 142 (1980)
(physical precedent).
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in favor of the Plaintiff in Garnishment.”17

It is also possible for an enumeration of errors to be
misdirected.18 Once a trial has been held, denial of a summary
judgment motion is moot and cannot be successfully enumerated
as error,19 except where a denial of summary judgment is enumer-
ated as error and will affect proceedings on remand.20 The issues
ruled upon on summary judgment will normally be reviewable
pursuant to appeal of denial of a motion for directed verdict,21

and for that purpose the entry of a judgment constitutes an
adjudication of the sufficiency of the evidence.22

There is an illustration of the specificity expected of enumera-
tions of errors in the suggested form set out at O.C.G.A. § 5-6-
51(4):

ENUMERATION OF ERRORS
1. The court erred in charging the jury on gross negligence.
2. The court erred in admitting the testimony of witness Smith

concerning his opinion as to how the collision happened.
3. The court erred in refusing to grant a mistrial because of the

misconduct of plaintiff’s attorney in oral argument.
4. The court erred in refusing to admit in evidence testimony of

witness Jones concerning his estimate as to damages.
5. The court erred in denying defendant’s motion for continuance.

It should be emphasized that the form is a “suggested form”
only.23 The Code provides that “any other form substantially
complying therewith shall be sufficient.”24

17Before reaching that conclusion,
the MacDonald court reviewed the
enumerations in the context of the no-
tice of appeal, the record and the brief
pursuant to O.C.G.A. § 5-6-48(f).

18In re Harvey, 219 Ga. App. 76,
464 S.E.2d 34 (1995).

19Dunlap v. Dunlap, 234 Ga. 304,
215 S.E.2d 674 (1975); Hill v. Willis,
224 Ga. 263, 161 S.E.2d 281 (1968);
First Financial Ins. Co. v. Mathis, 214
Ga. App. 537, 538, 448 S.E.2d 87
(1994).

20Weir v. Kirby Const. Co., Inc.,
213 Ga. App. 832, 446 S.E.2d 186
(1994). “The issue of summary judg-
ment is preserved for appeal in the
posture of the evidence as it was when
the motion for summary judgment was
denied, for it was [the respondent’s]
duty ‘at that time’ to rebut appellant’s

prima facie showing of entitlement to
judgment.” 213 Ga. App. at 836 (em-
phasis supplied). For additional dis-
cussion of the exception to the rule
that summary judgments are moot af-
ter trial, see § 10:12, supra, and
Malcom v. Morgan County Bd. of Tax
Assessors, 308 Ga. App. 61, 706 S.E.2d
583 (2011).

21Cf. O.C.G.A. § 9-11-56(c) with
O.C.G.A. § 9-11-50(a).

22Smith v. State, 244 Ga. App.
165, 534 S.E.2d 903, 907–908 (2000).

23O.C.G.A. § 5-6-51.
24O.C.G.A. § 5-6-51. See also

Chambliss v. Hall, 113 Ga. App. 96,
147 S.E.2d 334 (1966), in which the
court held that an enumeration of er-
rors prepared in the style of a
pre-Appellate Practice Act assignment
of errors was more than sufficient
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Once an error has been enumerated, it must be supported in
the brief with argument and citation of authorities. Failure to do
so may constitute abandonment of the enumeration.25 Once
abandoned, an enumeration cannot be revived.26 As to what is
necessary to avoid abandonment, the cases are in tension with
one another. The Court of Appeals has held that it takes very
little to avoid abandonment: “even a skeletal argument and
minimal citation in support of [an] enumeration” is sufficient.27

But the Court of Appeals has also held, “An assertion of error fol-
lowed by a case citation is not legal argument, which requires, at
a minimum, a discussion of the appropriate law as applied to the
relevant facts.”28 It is clear, however, that a mere promise to sup-
ply argument and citation of authority for an enumerated error
by supplemental brief will not save the error from abandonment.29

§ 20:3 Briefs—Format and physical requirements—Court
of Appeals

The Rules of the Court of Appeals specify the layout of briefs,
applications, and other documents that are filed electronically.
Because traditional paper-based filing has been retained for pro

under the current requirements for
enumerations of errors.

25Court of Appeals Rule 25(c)(2);
Bostic v. State, 341 Ga. App. 402, 801
S.E.2d 89 (2017).

Regarding abandonment of is-
sues, the Court of Appeals stated in
Murphy v. Murphy, 330 Ga. App. 169,
173(4), 767 S.E.2d 789 (2014), that
“[t]he appellants do not address each
enumeration of error in the argument
section of their brief, and their argu-
ments in that section do not follow the
order of the enumeration of errors.
And many of the alleged errors refer-
enced in the enumeration of errors are
not supported with arguments, cita-
tions to the record, or citations of au-
thority.”

26Wade v. Thomasville Orthopedic
Clinic, Inc., 167 Ga. App. 278, 306
S.E.2d 366 (1983).

27Wade v. Thomasville Orthopedic
Clinic, Inc., 167 Ga. App. 278, 306
S.E.2d 366 (1983).

28Guilford v. Marriott Intern.,
Inc., 296 Ga. App. 503, 505, 675 S.E.2d
247, 249 (2009) (punctuation omitted),
following Time Warner Entertainment

Co. v. Six Flags Over Georgia, LLC,
254 Ga. App. 598, 605, 563 S.E.2d 178,
184 (2002). In Time Warner, the Court
of Appeals, after making clear its dis-
approval of the line of U.S. Supreme
Court cases authorizing federal Due
Process challenges to awards of puni-
tive damages, found waiver of such a
challenge. The Time Warner court
found insufficient the defendant’s as-
sertion that the punitive damages
award was excessive and citation to
the Due Process Clauses of the Geor-
gia and United States Constitutions
and to a decision of the U.S. Supreme
Court. It held, “An assertion of error
followed by a case citation is not legal
argument.” 254 Ga.App. at 605, 563
S.E.2d 178.

See Gunn v. State, 342 Ga. App.
615, 804 S.E.2d 118 (2017) (holding in-
adequate an argument consisting of
citations of the purposes of the rule of
sequestration and the standard of
review for claims of ineffective assis-
tance of counsel, a discussion of the
facts, and a claim of error).

29Wade v. Thomasville Orthopedic
Clinic, Inc., 167 Ga. App. 278, 306
S.E.2d 366 (1983).
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se parties and certain other exceptional cases, the rules continue
to provide as well for paper quality, bindings, covers, and
numbers of copies, but those requirements can be disregarded for
electronic filers. The Rules provide the following requirements:

All documents filed with the Court shall be typed or printed on
non-transparent, letter size (81/2� x 11�) white paper and bound at
the top with staples or fasteners (round head or ACCO) except as
provided in Rule 46. All documents filed with the Court shall have
no less than double spacing between the lines including quotations
and footnotes. Letter spacing and type or font size shall be no
smaller than 10 characters per inch. Notwithstanding the 10
characters per inch requirement, the Court shall accept in lieu
thereof Times New Roman Regular 14pt. Any documents that do
not comply with the Court rules may be returned to counsel with
notice of the defect of the pleading, and/or counsel may be ordered
to redact and recast such documents. All paper documents filed
with this Court shall have a non-glossy, white back of recyclable
paper, heavier than regular stationery-type paper.1

[Section 20:3]
1Court of Appeals Rule 1(c).
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Format of Brief to the Court of Appeals

“Cover” does not mean a front cover. Only a back cover, or
backing sheet, is required or desired.2 Although the rules now
permit briefs and other materials filed with the court to be
stapled on either the top or the sides, the court still prefers them
stapled on the top.3
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The covers required by appellate courts serve several purposes.
One purpose is simply to prevent the brief from falling apart.
Briefs are processed by several employees of the clerks’ offices,
and the original briefs circulate with draft opinions. So an origi-
nal brief can be handled and read by as many as ten people—
more in an en banc case.4 In order to best serve that purpose,
covers should fold over the top of the pages. Another purpose is
to help keep briefs separate from each other.5 In order to best
serve that purpose, covers should be slightly larger than 8 1/2� ×
11�. A third purpose is to make large stacks of briefs stiffer and
therefore easier to handle.6

The requirement as to font size is intended to address the
abusive practice of circumventing of the court’s page limits by fil-
ing briefs with greatly reduced typeface.7 A litigant who uses an
improper font will be given an opportunity to recast the brief and
the brief will be deemed filed on the day the original was
presented.8 Failure to comply once given that chance, however,
will likely lead to dismissal.9

An original and two copies of briefs—as well as of all motions,
petitions, and applications—are required.10 A separate copy of the
enumeration of errors is no longer required.11

Margins of two inches on the top and one inch on the bottom
and sides are required.12 Page numbers are required, and Arabic

2Court of Appeals Rule 1(c); tele-
phone interview with the Honorable
William L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (Jan. 23, 1995).

3Telephone interview with the
Honorable William L. Martin III, Clerk
and Court Administrator, Court of
Appeals of Georgia (Jan. 23, 1995).

4Telephone interview with the
Honorable Victoria L. McLaughlin,
former Clerk, Court of Appeals of
Georgia (Oct. 11, 1994).

5Telephone interview with the
Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Oct.
26, 1994).

6Telephone interview with the
Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Oct.
26, 1994).

7Telephone interview with the
Honorable William L. Martin III, Clerk
and Court Administrator, Court of

Appeals of Georgia (Jan. 23, 1995).
The font size requirements ap-

ply to footnotes as well as the main
text. Malphurs v. State, 336 Ga. App.
867, 785 S.E.2d 414 (2016).

8Court of Appeals Rule 1; tele-
phone interview with the Honorable
William L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (December 27, 1996).

9In a well-publicized case, the
Court of Appeals dismissed a brief filed
by the Attorney General of Georgia
when the Attorney General inadver-
tently responded to an order to recast
a brief in the correct font by refiling it
in the same font. Department of
Transportat ion v. Gaines , No.
A97A2535 (Oct. 28, 1997; Fulton
County Daily Report, Dec. 10, 1997, at
1, col. 2).

10Court of Appeals Rule 6.
11Court of Appeals Rule 22(a).
12Court of Appeals Rule 24(c).
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numbers are specified.13

Case citations to the Official Reports are required; there is no
requirement of a parallel citation to the South Eastern Reporter.14

Cases not yet officially reported are to be “cited by the Court of
Appeals or Supreme Court case number and date of decision.”15

Before filing a brief with a citation to a slip opinion, one should
confirm that the case has not yet been published by the official
reporter.16

Briefs of all parties are limited to 30 pages in civil cases and 50
pages in criminal cases.17 Appellants’ reply briefs are limited to
15 pages.18 Tables of contents, tables of citations, cover sheets
and certificates of service do not count toward the page limits.19

Longer briefs may be permitted upon application;20 however, such
requests are not favored.21 The page limits may not be circum-
vented by incorporating arguments made in briefs in the trial
court; the Court of Appeals will consider only the arguments in
the appellate briefs.22 The Court of Appeals discourages parties
from attaching excerpts from the record to appellate briefs, and
such attachments count toward the page limit.23 The Court of Ap-
peals will not consider attachments that are not a part of the of-
ficial appellate record.24 The Court of Appeals has gone so far as
to refuse to consider an unpublished federal-court decision that
had been attached to an appellate brief,25 notwithstanding that
its rules contain no prohibition against citations to unpublished
decisions26 and that the analogous federal rule directs that when

13Court of Appeals Rule 24(e).
14Court of Appeals Rule 24(d).
15Court of Appeals Rule 24(d).
16Cobb v. State, 209 Ga. App. 708,

711, 434 S.E.2d 513 (1993) (Pope, C.J.,
concurring specially).

17Court of Appeals Rule 24(f).
18Court of Appeals Rule 24(f).

“[W]e strike pages 16 to 27 of
appellant’s reply brief and have not
considered the argument contained on
those pages in this appeal.” Whitfield
v. Tequila Mexican Restaurant No. 1,
323 Ga. App. 801(1), 748 S.E.2d 281
(2013). Accord, Roberson v. 21st
Century Nat. Ins. Co., 327 Ga. App.
545, 759 S.E.2d 614, n.2 (2014) (physi-
cal precedent only).

19Ga. Court of Appeals R. 24(f).
20Court of Appeals Rule 24(f).
21Interview with the Honorable

William L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (Oct. 25, 1994).

22R&G Investments & Holdings,
LLC v. American Family Insurance
Company, 337 Ga. App. 588, 787 S.E.2d
765 (2016).

23Court of Appeals Clerk and
Court Administrator William L. Mar-
tin III, Remarks at a meeting of the
Appellate Practice Section of the State
Bar of Georgia (February 8, 2006).

24Ga. Court of Appeals R. 24(g).
25Nicholson v. Shafe, 294 Ga. App.

478(1), 480, n.7, 669 S.E.2d 474, 476
(2008).

26See Ga. Court of Appeals R.
33(b). By its terms, Rule 33(b) ad-
dresses only unreported decisions of
the Georgia Court of Appeals, declar-
ing them to be neither physical nor
binding precedent. The same is appar-
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unpublished decisions are cited, copies are to be filed and served.27

All filings must be signed by counsel of record28 or the pro se
parties; conformed signatures, stamped signatures, and signa-
tures by express permission are prohibited.29

In direct appeals, the filing fee is due when the briefs are filed.30

In discretionary and interlocutory appeals, that fee is due with
the application to appeal.31

Certification of service signed by counsel is required, and ser-
vice must be made before filing.32

§ 20:4 Briefs—Format and physical requirements—
Supreme Court

The Rules of the Supreme Court specify the layout of briefs,
applications, and other documents that are filed electronically.
Because traditional paper-based filing has been retained for pro
se parties and certain other exceptional cases, the rules continue
to provide as well for paper quality, bindings, covers, and
numbers of copies, but those requirements can be disregarded for
electronic filers. The Rules provide the following requirements:

All briefs and responses shall be typed or printed on letter size (8
1/2� × 11�) paper with covers on the front and back, STAPLED on
the left-hand side in booklet form. Covers shall be of recyclable
paper, heavier than regular stationery, and shall bear the style of
the case, the case number, and the name or names of the persons
preparing the brief, along with their bar numbers, if attorneys.1

ently true of any foreign authority.
27Fed. R. App. P. 32.1.
28Where briefs for corporation

were signed by its sole shareholder,
rather than its counsel, corporation’s
appeal was deemed abandoned and
was dismissed because “a non-attorney
agent . . . cannot represent [a corpo-
ration] on appeal.” Muhammad v.
Allstate Ins. Co., 313 Ga. App. 531 (1),
722 S.E.2d 136 (2012).

29Ga. Court of Appeals R. 1(a).
This rule also applies to signatures by
trial judges, and appeals from orders
that are invalid as to a judge’s signa-
ture will be dismissed as having failed
to invoke the court’s jurisdiction. Ac-

cordingly, if it is desired to appeal an
order that does not bear the judge’s
original signature, it is critical to
prevail upon the judge to sign another
print-out of the order.

30O.C.G.A. § 5-6-4 (the filing fee
is “$80 in criminal cases and in habeas
corpus cases for persons whose liberty
is being restrained by virtue of a
sentence imposed against them by a
state court and $300 in all other civil
cases”).

31O.C.G.A. § 5-6-4.
32Court of Appeals Rule 1(a).

[Section 20:4]
1Supreme Court Rule 18.
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Format of Brief to the Supreme Court
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Attorneys are required to file documents electronically and to
follow the rules governing electronic filing set out at the Supreme
Court’s web page.2 Electronic filing in conformity with the Court’s
rules is in lieu of paper filing.3 Pro se parties and attorneys
exempt from e-filing requirements are to file an original and one
copy of every document.4 A separate copy of the enumeration of
errors is no longer required.5

In direct appeals, the filing fee is due when the briefs are filed.6

In discretionary and interlocutory appeals, that fee is due with
the application to appeal.7

Unlike the Court of Appeals, the Supreme Court requires front
and back covers.8 A margin of one inch on the top, bottom and
side of the page is required.9 The font size is to be no “smaller
than 12-point Courier font or 14-point Times New Roman.”10

“[P]age references to the record (R-) and to the transcript (T-) are
essential.”11

“Briefs, petitions for certiorari, applications for appeal, mo-
tions, and responses shall be limited to 30 pages in civil cases,
except upon written request directed by letter to the Clerk and
authorized by the Court prior to the due date of the filing.”12 The
Supreme Court does not discourage parties from attaching
excerpts from the record to appellate briefs; such attachments do
not count toward the page limit.13 “In all criminal cases, except
those in which the State is pursuing the death penalty or in which
the death penalty has been imposed, briefs, petitions for certio-
rari, applications for appeal, motions, and responses shall be
limited to 50 pages, except upon written request filed in and au-

2Supreme Court Rule 13.
3Supreme Court Rule 15.
4Supreme Court Rule 15.
5Supreme Court Rule 19.
6O.C.G.A. § 5-6-4 (the filing fee

is “$80 in criminal cases and in habeas
corpus cases for persons whose liberty
is being restrained by virtue of a
sentence imposed against them by a
state court and $300 in all other civil
cases”).

7O.C.G.A. § 5-6-4.
8Supreme Court Rule 18. For a

form cover, see § 20:63 infra. For a
discussion of the reasons the appellate
courts require covers, see § 20:3 supra.

9Supreme Court Rule 16.

10Supreme Court Rule 16.
11Supreme Court Rule 19, foot-

note 1.
12Supreme Court Rule 20. Supple-

mental briefs which serve only to
circumvent that page limit “will not be
considered.” Supreme Court Rule 24.
See Sherman v. Atlanta Independent
School System, 293 Ga. 268, 744
S.E.2d 26 (n.7), 294 Ed. Law Rep. 368
(2013) (rule applied); McCray v. State,
301 Ga. 241, 799 S.E.2d 206 (2017)
(applying rule).

13Former Supreme Court Clerk
Sherie M. Welch, Remarks at a meet-
ing of the Appellate Practice Section of
the State Bar of Georgia (February 8,
2006).
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thorized by the Court prior to the due date of the filing.”14 Such
page limits are constitutional.15

§ 20:5 Briefs—Content requirements—Court of Appeals

The Court of Appeals rules provide for an appellant’s brief, an
appellee’s brief and a appellant’s reply brief.1 Additional briefs
may be filed only with the court’s permission.2 The practice of the
Court of Appeals, since instituting that requirement in 1992, has
been to grant such permission liberally,3 but additional briefs
filed without a request for permission may be struck4 or the court
may refuse to consider new claims in such a brief.5 The rules
permit filing a supplemental brief along with a motion for permis-
sion to file that brief.6 The court no longer accepts letter briefs.7

The Rules of the Court of Appeals establish a specific format
for briefs. An appellant’s brief is to consist of three parts:8

(1) Part One shall contain a succinct and accurate statement
of the proceedings below and the material facts relevant to
the appeal and the citation of such parts of the record or
transcript essential to a consideration of the errors
complained of, and a statement of the method by which
each enumeration of error was preserved for consideration.
Record and transcript citations shall be to the volume or
part of the record or transcript and the page numbers that
appear on the appellate record or transcript as sent from
the trial court.

(2) Part Two shall consist of the enumeration of errors.
(3) Part Three shall contain the argument9 and citation of

authorities. It shall also include a concise statement of the
applicable standard of review with supporting authority for
each issue presented in the brief.10

14Sup. Ct. R. 20.
15Daker v. State, 300 Ga. 74, 792

S.E.2d 382 (2016).

[Section 20:5]
1Court of Appeals Rule 27(a). For

forms, see §§ 23:64, 23:65 infra.
2Court of Appeals Rule 27(a). For

a form request, see § 23:66 infra.
3
Telephone interview with the

Honorable William L. Martin III, Clerk
and Court Administrator, Court of
Appeals of Georgia (Oct. 25, 1994).

4State v. Brantley, 264 Ga. App.
152, 155, 589 S.E.2d 716, 719 (2003).

5Mullins v. State, 298 Ga. App.
368, 680 S.E.2d 474 (2009).

6Court of Appeals Rule 27(a).
7Court of Appeals Rule 27(b).
8For a form, see § 23:64 infra.
9“[W]e do not consider arguments

that are raised for the first time in a
reply brief.” Vann v. Finley, 313 Ga.
App. 153 n.2, 721 S.E.2d 156 (2011)
(citation omitted).

10Court of Appeals Rule 25(a).
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An appellee’s brief is to consist of two parts:11

(1) Part One shall point out any material inaccuracy or
incompleteness of appellant’s statement of facts and any
additional statement of facts deemed necessary, plus such
additional parts of the record or transcript deemed
material. Failure to do so shall constitute consent to a deci-
sion based on the appellant’s statement of facts. Except as
controverted, appellant’s statement of facts may be ac-
cepted by this Court as true.12

(2) Part Two shall contain appellee’s argument and the cita-
tion of authorities to each enumeration of error. It shall
also include the standard of review if different from that
contended by the appellant.13

The failure of the appellee to file a brief has no effect except to
admit the statement of facts by the appellant, subject to the
court’s independent review of the record.14

The Rules of the Court of Appeals contemplate an appellant’s
reply brief and allow supplemental briefs with the court’s leave,15

but the rules provide no similar directions about the content of
such briefs. Case law prohibits the use of such briefs to argue
legal points for the first time,16 to resurrect an issue enumerated
earlier but abandoned in the opening brief,17 or to expand the
initial enumeration of errors.18

The Court of Appeals occasionally chastises attorneys for devia-
tion from the format set out in its rules.19 In making such
complaints, the Court has explained that failure to comply with

11For a form, see § 23:65 infra.
12“Nevertheless, to the extent we

can, we review the record on summary
judgment de novo.” Wells Fargo Bank,
N.A. v. Latouche, 340 Ga. App. 515,
516 n.1, 798 S.E.2d 54, 56 (2017).

13Court of Appeals Rule 25(b).
14Federal National Mortgage

Association BR-027 v. Harris, 343 Ga.
App. 295, 807 S.E.2d 75 (2017); Ray v.
Hadaway, 344 Ga. App. 642, 811 S.E.2d
80 (2018).

15Court of Appeals Rules 23(c), 27;
Denapoli v. Owen, 341 Ga. App. 517,
801 S.E.2d 314 (2017).

16Cobra 4 Enterprises v. Powell-
Newman, 336 Ga. App. 609, 785 S.E.2d
556 (2016).

17Befekadu v. Addis Intern. Money
Transfer, LLC, 332 Ga. App. 103, 772

S.E.2d 785 (2015).
18Jones v. State, 304 Ga. App. 21,

695 S.E.2d 359 (2010); In re Whittle,
339 Ga. App. 83, 793 S.E.2d 123
(2016).

19“It is not permissible to omit
pertinent facts in Part One of the ap-
pellate brief by claiming they are ‘self-
contained’ in another part of the brief,
for this circumvents the requirement
to provide a ‘succinct and accurate
statement of facts in Part One of the
original brief.’ ” MOM Corp. v. Chatta-
hoochee Bank, 203 Ga. App. 847, 848,
418 S.E.2d 74 (1992). In Wade v. State,
197 Ga. App. 464, 466, 398 S.E.2d 728
(1990), the court took exception to
“lengthy excerpts from the record il-
lustrative of each of the enumerations
of error and constituting a sort of
‘mini-argument’ ” and took the occa-
sion to remind counsel that argument
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that format makes the briefs harder for the court to use.20 A rule
of particular importance to the Court of Appeals is the require-
ment of citations to the appellate record. At one time the court
would assume the burdensome task of searching through the rec-
ord in such cases, often sharply chastising counsel.21 More
recently the Court of Appeals has begun to refuse to consider
enumerations of errors not supported by citations to the record22

and to require attorneys who ignore these rules to show cause
why they should not be cited for contempt.23 Citations to item
numbers in the index to the record are not sufficient.24 And “docu-
ments attached to an appellate brief, which have not been certi-
fied by the clerk of the trial court as a part of the appellate rec-
ord and forwarded to this Court, will not be considered on
appeal.”25

The rules set out certain other specifications. “The sequence of
arguments in the briefs shall follow the order of the enumeration
of errors, and shall be numbered accordingly.”26 Enumerations

belongs in Part Three of the brief.
20Estfan v. Poole, 193 Ga. App.

507, 388 S.E.2d 373 (1989); Bulgin v.
Georgia Dept. of Transp., 292 Ga. App.
1, 2, 663 S.E.2d 730 (2008).

21Dugger v. Danello, 175 Ga. App.
618, 334 S.E.2d 3 (1985).

22Studard v. Department of
Transp., 219 Ga. App. 643, 645–46,
466 S.E.2d 236 (1995); Bass v. State,
287 Ga. App. 600, 653 S.E.2d 749 (2007)
(‘‘Bass also enumerates as error the
trial court’s refusal to allow a certain
defense witness to testify. We will not
consider this enumeration, however,
because Bass has failed to include a
specific reference to the record or
transcript where the trial court made
the alleged ruling, as required by
Court of Appeals Rule 25(c)(3)(i)’’ [now
25(c)(2)(i)].).

“It is not the function of this
Court to cull the record on behalf of a
party in search of instances of error.
The burden is upon the party alleging
error to show it affirmatively in the
record.” Morrow v. Angkawijana, LLC,
327 Ga. App. 1, n.5, 755 S.E.2d 561
(2014).

“While both parties’ briefs have
freely included factual allegations
without citation to the record, in viola-

tion of this Court’s [Rule 25(a)], those
allegations have not been considered.”
Roberson v. 21st Century Nat. Ins. Co.,
327 Ga. App. 545, 759 S.E.2d 614, n.1
(2014) (physical precedent only).

23Gentile v. Bower, 222 Ga. App.
736, 477 S.E.2d 130 (1996).

24Carson v. Carson, 226 Ga. App.
659, 487 S.E.2d 447 (1997), overruled
on other grounds Spurlock v. Depart-
ment of Human Resources, 286 Ga.
512, 515(3), 690 S.E.2d 378, 382
(2010).

25Keita v. K & S Trading, 292 Ga.
App. 116, 117 (1), 663 S.E.2d 362 (2008)
(citation and punctuation omitted).

26Court of Appeals Rule 25(c)(1).
See also John Crane, Inc. v.

Wommack, 227 Ga. App. 538, 489
S.E.2d 527 (1997) (noting that failure
to present arguments in a format that
follows the order of the enumeration
of errors “hinders the Court’s review
of his assertions and [risks] the pos-
sibility that certain enumerations will
not be addressed”).

Regarding abandonment of is-
sues, the Court of Appeals stated in
Murphy v. Murphy, 330 Ga. App. 169,
173(4), 767 S.E.2d 789 (2014), that
“the . . . arguments in th[e] [argu-
ments] section do not follow the order
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not supported in the brief may be deemed abandoned.27

Professional courtesy is given the force of a court rule.
“Personal remarks, whether oral or written, which are discourte-
ous or disparaging to any judge, opposing counsel, or any court,
are strictly forbidden.”28 The Court of Appeals has responded to a
series of false statements in a brief by directing the attorneys
who filed it to ‘‘show cause why they should not be cited for
contempt.’’29

The rules include a discussion of the requirement that allega-
tions of fact be supported by citations to the record.30 “Reference
to the record should be indicated by specific volume or part of the
record and by (R-Page Number of the Record).31 Reference to the
transcript should be indicated by specific volume or part of the
transcript and by (T-Page Number of the Transcript). Reference
to a motion transcript should be indicated by (MT-Page Number
of the Transcript and date of the hearing).”32 “Citations should
[not] be made . . . to the first page of a certain document and
then to the internal page number of that document.”33 Nor should
a party cite the party’s own summary of evidence in statements

of the enumeration of errors.”
27Court of Appeals Rule 25(c)(2).

See § 20:2, supra, for the relevant dis-
cussion.

28Court of Appeals Rule 10.
“The frivolousness and dilatori-

ness of [this] appeal are aggravated by
[Appellant’s] repeated violations of
Court of Appeals Rule 10. . . . Not-
withstanding Rule 10, we recognize
that cases arise where counsel must
show that the issue is not merely er-
ror but misconduct. In such cases
counsel should take particular care to
summarize and cite the record ac-
curately and to use a tone that is
respectful and appropriate to the seri-
ousness of the issues.” Murphy v.
Murphy, 328 Ga. App. 767, 774(4), 759
S.E.2d 909 (2014).

29Huffman v. Armenia, 284 Ga.
App. 822, 645 S.E.2d 23 (2007).

30Court of Appeals Rule 25(c)(2).
Regarding abandonment of is-

sues, the Court of Appeals stated in
Murphy v. Murphy, 330 Ga. App. 169,
173(4), 767 S.E.2d 789 (2014), that
“many of the alleged errors referenced
in the enumeration of errors are not
supported with . . . citations to the

record.”
31“[C]itations to the record page

number should be supplied in every
case, and there is no need to reference
the trial court’s index numbers unless,
for some reason, there is no other way
to identify a citation.” Davis v. Wallace,
310 Ga. App. 340 n.1, 713 S.E.2d 446
(2011) (emphasis omitted). But “where
. . . the record is small and the issues
are clearly framed and argued in an
appellant’s brief, we often elect in our
discretion to address the merits of the
appellant’s enumerations.” Lee v.
SunTrust Bank, 314 Ga. App. 63 n.1,
722 S.E.2d 884 (2012) (citation and
punctuation omitted). “[B]riefs that
fail to provide proper citations can
hinder this Court’s consideration of
the parties’ arguments on appeal.” May
v. S.E. GA Ford, Inc., 344 Ga. App. 459,
811 S.E.2d 14 (2018).

32Court of Appeals Rule 25(c)(2)
(iii).

When the record is large, it is
particularly important that volumes
be specified. Yang v. Washington, 256
Ga. App. 239, 568 S.E.2d 140 (2002).

33Adamson v. General Elec. Co.,
303 Ga. App. 741, 742 (1), 694 S.E.2d
363 (2010) (citation omitted); Salas v.

§ 20:5 GEORGIA APPELLATE PRACTICE

606

Copyright © 2018 Thomson Reuters. All Rights Reserved. 
The full book is available at http://bit.ly/McFadAppGA.

Chapter 9 
22 of 103



of material fact accompanying motions for summary judgment.34

“Use of lengthy titles supplied by court reporters to volumes of
the record is not helpful.”35 On the other hand, it is also the law
that “[e]xcept as controverted, appellant’s statement of facts may
be accepted by [the Court of Appeals] as true.”36 It is good practice
to examine the record at the Court of Appeals before filing an ap-
pellate brief. Such an examination provides an opportunity to
learn if any necessary materials have been eliminated and
provides insight into what the case will look like to the appellate
court.

Generally, the most efficient way to comply with the obligation
to cite to the record is to secure a copy of the index to the record
from the clerk of either the trial court or the appellate court.
Some trial court clerks—but unfortunately not all—will automati-
cally provide a copy of the index. So advance planning is neces-
sary in order to be sure that an index is in hand before the final
stages of brief preparation.

A party filing a brief in the Georgia Court of Appeals should be
mindful of the volume of that court’s caseload.37 The reader of an
appellate brief will be pressed for time. An appellate brief may,
at various times, be condensed into a very short bench brief or
other memorandum, used as a guide for independent research,
and—it is to be hoped—used as a guide for preparation of the
court’s opinion. In order to make the work of the Court of Ap-
peals as easy as possible, a brief should omit extraneous law and
facts and should be structured to lead the reader quickly to the
heart of the issues on appeal.38 Accordingly, the Court of Appeals
encourages parties to adopt portions of other briefs in the same
or consolidated cases.39

Although not required by the rules, a summary of argument at
the beginning of a brief is helpful. If block quotations are used,
they should be preceded by a summary and explanation of their

JP Morgan Chase Bank, N.A., 334 Ga.
App. 274, 779 S.E.2d 48 (2015).

34Etowah Environmental Group,
LLC v. Walsh, 333 Ga. App. 464, 774
S.E.2d 220 (2015).

35Todd v. Casciano, 256 Ga. App.
631, 569 S.E.2d 566, 567 (2002).

36Court of Appeals Rule 25(b)(1);
Bentley-Kessinger, Inc. v. Jones, 186
Ga. App. 466, 467, 367 S.E.2d 317
(1988); Southern General Ins. Co. v.
Davis, 205 Ga. App. 274, 276, 421
S.E.2d 780 (1992).

37See § 1:6 supra.
38

Two excellent articles on writ-
ten advocacy are James W. McElhaney,
“The Art of Persuasive Writing,” A. B.
A. Journal, 76 (Jan. 1996) and John C.
Godbold, “Twenty Pages and Twenty
Minutes—Effective Advocacy on
Appeal,” 30 Southwestern L. J. 801
(1976). A list of other helpful articles
on effective appellate advocacy is
included in Appendix 2 infra.

39Court of Appeals Rule 23(a).
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contents.40

In deciding what error to enumerate, one should recognize
that, while the function of an appellate court is to be receptive to
assertions that a trial judge erred, appellate judges are less recep-
tive to assertions that a trial judge made error after error. When
weak arguments and strong arguments are presented together,
the weak arguments rob the strong ones of both credibility and
judicial attention.

As one appellate jurist put it, “Generally, a brief raising close
to 100 enumerations of error is as useful to this Court as a cast
iron parachute, as it is a rare case indeed which contains that
many meritorious issues worthy of this Court’s review. Moreover,
raising a profusion of enumerations potentially might obscure the
viable ones.”41

§ 20:6 Briefs—Content requirements—Supreme Court

The Supreme Court requires that all citations of authority
“must be full and complete” and requires that such citations
“include the volume and page number of the official Georgia
reporters (Harrison, Darby or Lexis).”1 The enumeration of errors
must be incorporated in the brief.2 Otherwise, the Supreme Court
has expressly abstained from mandating a particular structure
for briefs.3 In a footnote, however, the Supreme Court provides
some direction:

The Court prescribes no particular arrangement for briefs, mo-
tions, applications for appeal, petitions for certiorari, or other
papers. However, Rules specifying certain paper, size, and spacing
must be complied with and page references to the record (R-) and
transcript (T-) are essential. The volume of cases necessarily
requires that all matters be presented succinctly. Inclusion of
extraneous facts and frivolous issues tends to obscure critical issues.

Generally a presentation by the moving party in the following or-
der, where applicable, is the most efficient: Type of case showing
Supreme Court jurisdiction, the judgment appealed, and date of
entry; a brief statement of the facts showing the general nature of
the case; the enumeration of errors; the argument in sequence with
the enumeration of errors, including additional facts where es-
sential, and citation of authorities; and the certification of service.

40Justice Leah J. Sears, Remarks
at Georgia Appellate Practice Seminar,
Sponsored by the Institute of Continu-
ing Legal Education in Georgia
(September 18, 1997).

41Weems v. State, 268 Ga. 142,
146, 485 S.E.2d 767 (1997) (Sears, J.,

concurring).

[Section 20:6]
1Supreme Court Rule 22.
2Supreme Court Rule 19.
3Supreme Court Rule 19, foot-

note 1.
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Replies in the same order as presented by appellant are desirable.4

The Supreme Court Rules provide for an appellant’s brief and
an appellee’s brief.5 Supplemental briefs may be filed at any time,
but if such briefs are deemed efforts to circumvent the page
limits, they will not be considered.6 Unlike the Court of Appeals,
the Supreme Court discourages the adoption of portions of other
briefs in the same or consolidated cases as a potential violation of
its rules and abandonment of issues on appeal.7

Although the Georgia Supreme Court does not labor under the
same caseload pressures as the Georgia Court of Appeals, the
suggestions at the end of section 20:5 supra are applicable in
both appellate courts.

§ 20:7 Briefs—Citations of authority; precedential value

The Rules of the Supreme Court require that all citations of
authority be full and complete, and in the case of Georgia cita-
tions, they must include the volume and page number of the of-
ficial Georgia reporters (Harrison, Darby or Lexis), if they have
been reported, or the Supreme Court or Court of Appeals case
number and date of decision, if they have not been reported.1 The
Rules of the Court of Appeals require citation to the volume and
page of the official report; cases not yet officially reported are to
be cited by Supreme Court or Court of Appeals case number and
date of decision.2 It is good practice, if one cites authorities to
which the court may not have easy access, to provide a copy of
that authority.3

What is “authoritative.” The general rule in civil cases is
that appellate courts apply the current law, not the law that was
current when the trial court made its ruling.4 Retroactivity
becomes an issue only if a decision “establishe[s] a new principle
of law, either by overruling past precedent on which litigants
relied, or by deciding an issue of first impression whose resolu-

4Supreme Court Rule 19, foot-
note 1.

5Supreme Court Rule 10. For
forms, see §§ 23:67, 23:68 infra.

6Supreme Court Rule 24.
7Johnson v. State, 302 Ga. 774,

809 S.E.2d 769 (2018).

[Section 20:7]
1Supreme Court Rule 22.
2Court of Appeals Rule 24(d).

3See Riddle v. Beker, 232 Ga.
App. 393, 501 S.E.2d 893 (1998) (not-
ing with disapproval that a party cited
to an 1893 Indiana Court of Appeals
decision, but did not provide a copy).
But see Court of Appeals Rule 24(f)
(counting exhibits and appendices
towards the maximum number of
pages permitted in briefs).

4General Motors Corp. v. Rasmus-
sen, 255 Ga. 544, 545-46, 340 S.E.2d
586 (1986).
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tion was not clearly foreshadowed.”5 A law-changing rule will be
limited to prospective application if retroactive application would
cause “injustice or hardship” to those who justifiably relied on the
old rule and prospective application would not unduly undermine
the “purpose and effect” of the new rule.6 As to statutes, “[a]
reviewing court should apply the law as it exists at the time of its
judgment rather than the law prevailing at the rendition of the
judgment under review, unless the legislature has expressed a
contrary intention or doing so would impair a party’s vested
substantive rights. So long as an amendment to a statute only af-
fects procedural matters, it may be applied retroactively.”7

Hierarchical value of precedents. Case law has different
grades of precedential value, depending on the court that renders
it. Decisions of the United States Supreme Court are binding as
to the federal Constitution and federal statutes,8 but such deci-
sions are not binding as to construction of the Georgia Constitu-
tion, which, in certain areas, offers Georgia citizens greater rights
and more benefits than the federal Constitution.9 Decisions of
federal trial and intermediate appellate courts, even as to federal
questions, are only persuasive authority.10

Decisions of the Supreme Court of Georgia are binding prece-

5Flewellen v. Atlanta Cas. Co.,
250 Ga. 709, 712, 300 S.E.2d 673
(1983); Banks v. ICI Americas, Inc.,
266 Ga. 607, 469 S.E.2d 171 (1996);
Fender v. Adams Exterminators, Inc.,
218 Ga. App. 62, 460 S.E.2d 528
(1995).

6Flewellen v. Atlanta Cas. Co.,
250 Ga. 709, 712, 300 S.E.2d 673
(1983); Banks v. ICI Americas, Inc.,
266 Ga. 607, 469 S.E.2d 171 (1996);
Fender v. Adams Exterminators, Inc.,
218 Ga. App. 62, 63, 460 S.E.2d 528
(1995) (“[r]etroactive application of
judicial decisions is the usual rule in
all civil cases”). See also Sterling,
Winchester & Long, LLC v. Loyd, 280
Ga. App. 416, 634 S.E.2d 188 (2006);
American Ass’n of Cab Companies,
Inc. v. Parham, 291 Ga. App. 33, 661
S.E.2d 161 (2008), on a different issue.

7In re A.H., 279 Ga. App. 77, 80
n.5, 630 S.E.2d 587 (2006) (citations
and punctuation omitted).

8Felker v. State, 252 Ga. 351,
361, 314 S.E.2d 621 (1984) (overruled
on other grounds by, Fleming v. State,
265 Ga. 541, 458 S.E.2d 638 (1995)).

But see Turner v. Giles, 264 Ga. 812,
450 S.E.2d 421 (1994), a 42 U.S.C.A.
§ 1983 case in which the Georgia Su-
preme Court declined to follow a deci-
sion of the United States Supreme
Court regarding the appellate proce-
dure available in § 1983 cases because
“the jurisdiction of the courts of Geor-
gia is not a federal issue upon which
the decision of the Supreme Court of
the United States . . . would be con-
trolling, but derives from the constitu-
tional and statutory law of this state.”

9Colonial Pipeline Co. v. Brown,
258 Ga. 115, 118, 365 S.E.2d 827
(1988).

10Felker v. State, 252 Ga. 351,
361, 314 S.E.2d 621 (1984) (overruled
on other grounds by, Fleming v. State,
265 Ga. 541, 458 S.E.2d 638 (1995)).

In note 8 of Norfolk Southern
Ry. Co. v. Sun Chemical Corp., 318 Ga.
App. 893, 901 n.8, 735 S.E.2d 19
(2012), however, the court stated, “Al-
though we would normally turn to the
Eleventh Circuit for guidance on ques-
tions of federal law, none of the opin-
ions from that circuit citing Kawasaki
Kisen mention the Carmack Amend-
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dent upon all other Georgia courts.11 An earlier decision of the
Supreme Court is binding even if the Court of Appeals questions
its validity12 or an intervening decision of a plurality of the
Supreme Court has criticized the earlier decision.13 A point that
it implicitly decided is as binding as an explicit statement of
law.14 However, the Court of Appeals may decide that, in the
course of a discussion of a statute, the Supreme Court “clearly
misspoke.”15

Decisions of the Court of Appeals are binding upon all Georgia
courts except the Supreme Court.16 However, the Supreme Court
routinely cites Court of Appeals cases as persuasive authority.17

And it has found decisions of the Court of Appeals to be binding
as definitive interpretations of statutes to which the General As-
sembly had acquiesced.18 Decisions of the Court of Appeals remain
binding even if the Supreme Court has granted review by certio-
rari, until the Supreme Court decides the point differently.19

By statute and rule, however, different decisions of the Court
of Appeals can have different levels of authority. One variation
addresses the potentially superior precedential value of decisions
by more than three judges. The Court of Appeals normally sits in
three-judge panels called “divisions.”20 But there are occasions on
which more than three judges participate in a decision. In the
past, any decision to overrule a precedent called for all of the
judges to participate. Likewise a dissent on the initial panel
called for additional judges to participate. A statutory change in
2016 authorized the Court of Appeals to make its own rules in
those cases, but before then, the statute gave precedence to deci-
sions of the whole court or of a seven-judge division over a deci-
sion of a single division.21 The Court of Appeals’ current rules
contemplate that three-judge division will decide cases alone, but

ment.”
11Ga. Const. 1983, Art. VI, § VI,

¶ VI.
12Watts v. State, 261 Ga. App.

230, 582 S.E.2d 186 (2003).
13Hudson v. State, 318 Ga. App.

54, 733 S.E.2d 360 (2012), judgment
rev’d on other grounds, 293 Ga. 656,
748 S.E.2d 910 (2013) and opinion
vacated, 327 Ga. App. 230, 758 S.E.2d
133 (2014) (overturning the point
criticized by the earlier plurality).

14In re B.R., 289 Ga. App. 6, 656
S.E.2d 172 (2007).

15Chandler v. Opensided MRI of
Atlanta, LLC, 299 Ga. App. 145, 682
S.E.2d 165 (2009), judgment aff’d, 287

Ga. 406, 696 S.E.2d 640 (2010) aff’d,
287 Ga. 406, 696 S.E.2d 640 (2010).

16Ga. Const. 1983, Art. VI, § V,
¶ III.

17E.g., Gray Bldg. Systems v.
Trine, 260 Ga. 252, 253, 391 S.E.2d
764 (1990).

18RadioShack Corp. v. Cascade
Crossing II, LLC, 282 Ga. 841, 653
S.E.2d 680 (2007).

19Evergreen Packaging, Inc. v.
Prather, 318 Ga. App. 440, 734 S.E.2d
209 (2012).

20O.C.G.A. § 15-3-1(b). See § 2:2
supra.

21Former O.C.G.A. § 15-3-1(d) (re-
pealed effective July 1, 2016).
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allow for en banc consideration in certain cases. The current rule
separately discusses the precedential value of decisions of a divi-
sion and of the court en banc, but it does not assign greater value
to the latter.22 Whether the prior statutory precedence for cases
decided before the 2016 amendment still exists remains an open
question.

Another variation is the doctrine of “physical precedent,” which
limits the authority of non-unanimous decisions of the Court of
Appeals. In the past, a decision of a division was considered phys-
ical precedent when any of the three concurring judges declined
to concur fully in the opinion. The same was true of parts of the
opinion (also called “divisions”), so that parts of the opinion could
constitute binding authority, while other parts were physical
precedent. If a case was decided by more than one division, all or
part of the opinion was binding precedent if a majority of the
judges gave it their full concurrence; otherwise it was physical
precedent. Unreported opinions were not precedential.23 Under
current rules, the same is true, except that the rules extend the
same treatment to dissents on the division.24

“Physical precedent” cases are persuasive but not binding
authority. The Court of Appeals has held that physical precedent
“may be cited as persuasive authority, just as foreign case law or
learned treatises may be persuasive”25 and routinely cites such
cases in its decisions with the parenthetical expression “physical
precedent” or “physical precedent only.”26 Some judges on the
Court of Appeals believe that physical-precedent cases of the

22Court of Appeals Rule 33.2.
23Former Court of Appeals Rule

33(a), (b).
24Court of Appeals Rule 33.2(a),

(b).
25Pechin v. Lowder, 290 Ga. App.

203, 205, 659 S.E.2d 430, 432 (2008);
Chaparral Boats, Inc. v. Heath, 269
Ga. App. 339, 349–350, 606 S.E.2d 567
(2004) (Barnes, J., concurring spe-
cially).

26E.g., Riggs v. Great Atlantic &
Pacific Tea Co., Inc., 205 Ga. App. 608,
609, 423 S.E.2d 8 (1992), which con-
tains the following citation: “Emory
University, Inc. v. Duncan, 182 Ga.
App. 326, 329, 355 S.E.2d 446, 39 Ed.
Law Rep. 379 (1987) (physical prece-
dent only).”

For further discussion of physi-
cal precedent see Fulton County Bd. of
Tax Assessors v. National Biscuit Co.,

296 Ga. App. 884, 676 S.E.2d 41
(2009). In Fulton County, the Court of
Appeals sat as a full court in order to
overturn a holding that was physical
precedent only. Concurring specially,
Presiding Judge Andrews argued that
while “in rare cases” disapproval of
physical precedent “may be desirable,”
in Fulton County the case being disap-
proved was contrary to “unambiguous
statutory law” and therefore “has no
precedential or persuasive value of
any kind.” 296 Ga. App. at 886–887,
676 S.E.2d at 44. Responding in her
own special concurrence, Judge Barnes
noted that physical precedent cases
are frequently cited without notation
that they are only physical precedent,
“even by judges of this court who
should know better, and are relied on
by trial courts who may not.” 296 Ga.
App. at 887-888, 676 S.E.2d at 44–45.
Judge Barnes went on to dispute what
she described as a suggestion in Judge
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court should have higher value than the merely persuasive
authority of other jurisdictions.27 “Nevertheless, it is crucial that
litigants explicitly designate physical precedent as such, and
thoroughly explain why this Court should adopt the reasoning
from that particular opinion.”28

The Court of Appeals has held that decisions which have been
withdrawn are no authority at all.29 The same is true of unre-
ported Court of Appeals cases, although such unreported cases do
establish the law of the case in which they are entered.30

What a case decides. Lawyers and judges have a measure of
flexibility in arguing or deciding what a prior case held. “The
only part of an opinion of this Court which is not binding is
language which constitutes obiter dictum.”31 A dictum is defined
as a statement in a judicial opinion that is “unnecessary to the
holding of the case”32 or that is “not necessarily involved or es-
sential to a determination of the case at hand.”33 As a practical
matter, many decisions will stand for different propositions
depending on the facts and issues that are selected as significant
and those that are deemed unnecessary, and different readers
can disagree on each one.

A further difficulty in applying a prior decision to a current
case has to do with the opinion-writing process itself. The appel-
late court will have resolved a case based on an entire record, but
it will summarize the facts in its opinion. A later reader who at-
tempts to apply the earlier decision to a later state of facts will
not have easy access to the facts in the earlier record that are
omitted from the opinion. The reader may wish to distinguish the
earlier case by virtue of a fact in the present case, or to rebut
such an attempted distinction, and need to know whether or not
the same fact was present in the earlier one. Can and should the

Andrews’ concurrence “that giving
physical precedent only cases status
as even persuasive authority is some-
how not allowed. To do that, however,
would have the unusual result of plac-
ing decisions of this court in a lesser
status than decisions of federal courts,
the Restatement of Torts, our Attorney
General’s opinions, Comments to the
UCC, and many other kinds of non-
binding precedent, an unusual result
indeed.” 296 Ga. App. at 888, 676
S.E.2d at 45 (citations omitted).

27Muldrow v. State, 322 Ga. App.
190, 744 S.E.2d 413 (2013).

28Endsley v. Geotechnical &
Environmental Consultants, Inc., 339
Ga. App. 663, 675 n. 28, 794 S.E.2d

174, 183 (2016).
29Floyd v. First Union Nat. Bank

of Georgia, 203 Ga. App. 788, 417
S.E.2d 725 (1992).

30Floyd v. First Union Nat. Bank
of Georgia, 203 Ga. App. 788, 417
S.E.2d 725 (1992); Court of Appeals
Rule 33(b).

31Callaway v. State, 275 Ga. 332,
567 S.E.2d 13 (2002) (overruled on
other grounds by, Sosniak v. State, 292
Ga. 35, 734 S.E.2d 362 (2012)).

32Department o f Human
Resources v. Crews, 278 Ga. App. 56,
628 S.E.2d 191 (2006).

33Zepp v. Brannen, 283 Ga. 395,
658 S.E.2d 567 (2008).
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later reader use the facts from the record of the earlier case? The
case law is in tension. In MOM Corp. v. Chattahoochee Bank,34

the Court of Appeals rebuffed efforts to go behind its published
decisions. Rejecting a party’s effort to distinguish a case by citing
“archival records,” the court ruled, “The decisions of our appellate
courts must speak for themselves, and the archival records are
not available to litigants in other cases to raise questions about
facts or issues not stated or decided in them.” This outcome is
consistent with notions that an appellate opinion should discuss
only the facts that are “necessary in the determination of ques-
tions of law.”35 If a fact is omitted, it is assumed that it “did not
contribute to the ratio decidendi” of the case.36 On the other hand,
in Little Ocmulgee Electric Membership Corp. v. Lockhart,37 the
Court of Appeals distinguished a case on the basis of the archival
record. Similarly, in a footnote to Prophecy Corp. v. Charles Ros-
signol, Inc.,38 the Supreme Court bolstered its argument for
distinguishing an earlier Court of Appeals case by citing to the
appellate briefs and the record in that earlier case.39

Sometimes, an appellate decision appears to decide an issue,
but does not in fact do so. There are several situations in which
the appellate courts have held that language in their prior deci-
sions should be disregarded. A statement by the Supreme Court
about a requirement of the law can be rejected if it was asserted
sua sponte on a point that was not necessarily involved or es-
sential to a determination of the case at hand.40 Rulings in conflict
with or ignorance of controlling statutes41 or equitable principles42

are non-precedential. Language in a case that expressly addresses
and apparently decides a point of law can be rejected by showing
that the decision occurred in a different context and that its rea-
soning supports the opposite conclusion in the instant context.43

Erroneous statements of the facts of a case in an appellate opinion
do not preclude a party in further proceedings in the same case

34MOM Corp. v. Chattahoochee
Bank, 203 Ga. App. 847, 418 S.E.2d 74
(1992).

35Browning v. Paccar, Inc., 214
Ga. App. 496, 448 S.E.2d 260 (1994).

36McDonough Contractors, Inc. v.
Martin & DeLoach Paving & Contract-
ing Co., 183 Ga. App. 428, 359 S.E.2d
200 (1987).

37Little Ocmulgee Elec. Member-
ship Corp. v. Lockhart, 212 Ga. App.
282, 441 S.E.2d 796 (1994).

38Prophecy Corp. v. Charles
Rossignol, Inc., 256 Ga. 27, 343 S.E.2d
680 (1986).

39Prophecy Corp. v. Charles
Rossignol, Inc., 256 Ga. 27, 29, 343
S.E.2d 680 (1986).

40Zepp v. Brannen, 283 Ga. 395,
658 S.E.2d 567 (2008).

41Murphy v. Harding, 220 Ga.
634, 140 S.E.2d 852 (1965); Arrington
v. Columbia Nitrogen Corp., 168 Ga.
App. 455, 309 S.E.2d 428 (1983).

42Gulf Life Ins. Co. v. Folsom, 256
Ga. 400, 349 S.E.2d 368 (1986).

43Department of Transp. v. City of
Atlanta, 255 Ga. 124, 337 S.E.2d 327
(1985).
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from proving contrary facts.44 The Court of Appeals has also
declined to follow its own cases where “they have been distin-
guished, explained or not followed to such an extent that we see
little purpose to be served in repeating the procedure here.”45

A decision should not be construed as resolving issues implicitly
if it is possible that the parties simply failed to raise the issues,
or as it is often put, “[q]uestions which merely lurk in the record,
neither brought to the attention of the court nor ruled upon, are
not to be considered as having been so decided as to constitute
precedents.”46 Therefore, for instance, rulings that presupposed
that the appellate court or the lower courts had jurisdiction do
not preclude later challenges to the jurisdiction of those courts.47

§ 20:8 Briefs—Timely filing
In both appellate courts, the appellant’s and cross appellant’s

briefs and enumerations of errors are due 20 days after the case
is docketed.1 The appellee’s or cross appellee’s brief and enumera-
tion of errors are due 40 days after docketing or 20 days after the
appellant’s or cross-appellant’s brief is filed, whichever is later.2

When an expiration date falls on a Saturday, Sunday, or official
holiday, the time is extended to the next business day.3

Both appellate courts allow appellants to file a reply brief.4 The
Court of Appeals requires permission of the Court for filing
supplemental briefs; the Supreme Court does not require advance
permission but announces by rule that supplemental briefs which
serve only to circumvent the page limit will not be considered.5 A
request for leave to file a supplemental brief may be filed along
with the supplemental brief. A supplemental brief filed without
leave may be struck.6 The rules of the Court of Appeals provide
that an appellant may file a reply brief within 20 days after an

44Slakman v. State, 280 Ga. 837,
632 S.E.2d 378 (2006).

45Perry v. Lyons, 124 Ga. App.
211, 183 S.E.2d 467 (1971).

46Holton v. Physician Oncology
Services, LP, 292 Ga. 864, 742 S.E.2d
702 (2013); Atlanta Gas Light Co. v.
Georgia Public Service Com’n, 212 Ga.
App. 575, 579, 442 S.E.2d 860 (1994).

47Owens v. Hill, 295 Ga. 302, 758
S.E.2d 794 (2014); State v. Outen, 289
Ga. 579, 714 S.E.2d 581 (2011).

[Section 20:8]
1Supreme Court Rule 10; Court

of Appeals Rule 23(a).

2Supreme Court Rule 10; Court
of Appeals Rule 23(b).

3Supreme Court Rule 11; Court
of Appeals Rule 3. See also O.C.G.A.
§ 1-3-1(d)(3).

4Supreme Court Rule 24; Court
of Appeals Rule 23(c).

5Court of Appeals Rule 27(a);
Supreme Court Rule 24.

6Department of Transp. v. Bunn,
268 Ga. App. 712, 716, 603 S.E.2d 2
(2004).
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appellee’s brief is filed.7 The Supreme Court Rules do not specify
a deadline for the filing of reply briefs.

The rules of both appellate courts provide for extending the
time for filing briefs.8 The Supreme Court Rules specify that such
extensions should be requested by letter to the clerk of court well
in advance of the time the brief is due.9 Similarly, the Court of
Appeals Rules provide that extension requests must be filed prior
to the date the documents are due.10 Both courts routinely grant
reasonable extensions.11 An extension of time to file a brief and
enumeration of errors in the Court of Appeals does not extend
the time to file a request for oral argument.12

The penalty imposed for failure to timely file a brief has fluctu-
ated over the years. At one time, failure to timely file an appel-
lant’s brief and enumeration of errors constituted failure to
“perfect the appeal” and resulted in dismissal.13 The Supreme
Court has now adopted a rule providing for entry of orders requir-
ing that briefs be filed.14 Under that rule, dismissal is possible
only after an appellant ignores such an order.15 The Supreme
Court has held that failure to file a brief and enumeration of er-
rors will lead to dismissal only, “when the appellant has not
complied with an order of the court which outlines the deficiency
and sets a date by which the tardy brief must be filed.”16 At one
time the Court of Appeals followed a similarly-lenient rule.17 The
current rule, however, authorizes dismissal for tardy filing at the
court’s discretion without any requirement of a prior order or
warning from the court.18 A attorney who disregards the briefing
deadlines may be cited for contempt.19 But it is unwise to ‘‘file a

7Court of Appeals Rule 23(c).
8Supreme Court Rule 12; Court

of Appeals Rule 23(a).
9Supreme Court Rule 12.

10Court of Appeals Rule 23(a).
11Justice P. Harris Hines and

Judge Edward H. Johnson, Remarks
at Georgia Appellate Practice Seminar,
Sponsored by the Institute of Continu-
ing Legal Education in Georgia
(September 18, 1997). It has been
reported, however, that one member of
the Court of Appeals routinely denies
such motions in the cases assigned to
him or her.

See Swertfeger v. Barber, 266
Ga. App. 790, 598 S.E.2d 89 (2004).

12Court of Appeals Rule 28(a)(2).
13Taylor v. Columbia County

Planning Commission, 232 Ga. 155,
205 S.E.2d 287 (1974).

14Supreme Court Rule 10.
15Taylor v. Columbia County

Planning Commission, 232 Ga. 155,
156, 205 S.E.2d 287 (1974).

16Heard v. State, 274 Ga. 196,
198, 552 S.E.2d 818 (2001).

17Singleton v. Eastern Carriers,
Inc., 192 Ga. App. 227, 228, 384 S.E.2d
202 (1989).

18Court of Appeals Rule 23(a). See
also Swertfeger v. Barber, 266 Ga. App.
790, 598 S.E.2d 89 (2004). See also
Walker v. State, 280 Ga. App. 393, 634
S.E.2d 177 (2006).

19An attorney who had filed a
brief of appellant two weeks after an
extended deadline was ordered to
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motion to Dismiss when a brief is one or two days late.’’20

Both appellate courts have wrestled with the problem of what
to do with criminal appeals in which no appellant’s brief is ever
filed.21 At one time, the Court of Appeals went so far as to decide
such cases on the merits.22 The Court of Appeals began moving
away from that practice in 1993 by dismissing the appeal of a pro
se litigant who had ignored orders to file a brief.23 For a short
time, the Court of Appeals adopted the procedure, in cases where
a defendant represented by counsel fails to file a brief, of striking
the case from the docket of the Court of Appeals, without preju-
dice to the defendant, and remanding to the trial court for
contempt proceedings against the attorney.24

Now, both the Supreme Court and the Court of Appeals have a
adopted a uniform procedure for all criminal appeals in which no
appellant’s brief is filed: dismissal and notice to both attorney
and defendant of the reason for the dismissal and of the right to
petition for an out-of-time appeal.25 Moreover, the Rules of the
Court of Appeals provide that failure to timely file an appellant’s
or cross appellant’s brief “unless extended upon motion for good
cause shown, may result in the dismissal of the appeal, and may
subject the offender to contempt.”26

That does not mean that the deadline for filing appellee’s briefs
or briefs in the Supreme Court can be treated lightly. The rules

‘‘show cause why he should not be
cited for contempt for failure to comply
with this Court’s rules.’’ Smith v. State,
278 Ga. App. 315, 628 S.E.2d 722 (2006)
(citing Court of Appeals Rule 23(a)).

20William L. Martin III, Clerk and
Court Administrator, Court of Appeals
of Georgia, ‘‘Ten Things You Should
Not Do When Practicing in the Court
of Appeals of Georgia’’ handout distrib-
uted at a meeting of the Appellate
Practice Section of the State Bar of
Georgia (February 8, 2006). See also
Daniel v. State, 296 Ga. App. 513(7),
522, 675 S.E.2d 472, 480 (2009) (“Dan-
iel filed a motion to strike the state’s
brief in this case on the ground that it
was filed six days after the deadline.
Since the late filing did not prejudice
Daniel or hinder this Court from enter-
ing an opinion in the case, we deny
Daniel’s motion to strike.”).

21Rowland v. State, 264 Ga. 872,
873, 452 S.E.2d 756 (1995).

22Lee v. State, 203 Ga. App. 487,

488, 417 S.E.2d 426 (1992), overruled
by Whittle v. State, 210 Ga. App. 841,
437 S.E.2d 842 (1993).

23Whittle v. State, 210 Ga. App.
841, 437 S.E.2d 842 (1993).

24Mitchell v. State, 214 Ga. App.
69, 447 S.E.2d 140 (1994), overruled
by Reese v. State, 216 Ga. App. 773,
774, 456 S.E.2d 271 (1995).

25Rowland v. State, 264 Ga. 872,
873, 452 S.E.2d 756 (1995); Reese v.
State, 216 Ga. App. 773, 775, 456
S.E.2d 271 (1995). Regarding motions
for out-of-time appeals, see § 22:3 in-
fra.

26Court ofAppeals Rule 23(a). Rule
23(b) goes on to warn, “Failure to
timely file may result in non-
consideration of the brief and may
subject counsel to contempt. See Rule
13. A brief shall be filed by the appel-
lee in all criminal appeals when the
State is the appellee; and upon failure
to file such brief, the State’s represen-
tative may be subject to contempt.”
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of both appellate courts provide that a party who fails to timely
file a brief forfeits oral argument.27 In addition, the rules of both
courts provide for contempt sanctions.28 Finally, the filing date is
stamped prominently on all briefs; lost credibility with the court
may be the most important sanction of all.

Electronic Filing. The rules of both appellate courts require
all Georgia attorneys to file all documents electronically.29 They
retain rules allowing filings in traditional paper format for pro se
parties and for attorneys who are exempted from electronic fil-
ings for good cause shown.30

Electronic filing requires the attorney to register once with the
court, which provides online instructions for all aspects of
electronic filing.31 Using this method, the attorney can submit
briefs and filings at all hours of the day, which greatly relieves
the stress of preparing paper filings and delivering them to the
post office, courier, or clerk’s office. Both systems allow payment
of fees by credit card. Upon electronically filing documents, the
attorney will receive an automated email confirming that the doc-
ument has been submitted for filing. When the Clerk’s Office ac-
cepts them for filing, another email will go to all parties advising
them of the filing, which is deemed filed at the time of submis-
sion, even if the Clerk’s Office accepts them on the next business
day,32 with one notable exception. The Court of Appeals specifies
that electronically-filed motions for reconsideration must be
received by 4:30 p.m. in order to acknowledged as filed on that
day; otherwise, they will be treated as received on the next busi-
ness day.33

Though both courts have retained rules governing physical fil-
ings for pro se parties and other exceptional cases, the electronic
filing rules effectively allow the attorney to disregard rules
concerning paper quality, bindings, covers, and numbers of copies.

27Supreme Court Rule 50(3); Court
of Appeals Rule 28(b) (“unless permis-
sion [to argue] is granted”).

28Supreme Court Rule 10; Court
of Appeals Rule 23.

In Bostic v. State, 341 Ga. App.
402, 801 S.E.2d 89 (2017), the Court
noted that a district attorney’s failure
to file a brief of appellee in a criminal
case could subject him to a finding of
contempt.

29Supreme Court Rule 13; Court
of Appeals Rules 4(b), 46.

30Supreme Court Rule 13.
31In the Supreme Court, the main

informational page is http://www.gasu

preme.us/sced/. In the Court of Ap-
peals, the main page is http://www.gaa
ppeals.us/eFile2/.

32
The Supreme Court’s page

states, “E-filings received by 11:59
p.m. will be considered filed that day.”
A “Questions and Answers” document
linked from the Court of Appeals’ page
states, “Any document submitted to
this system will be deemed filed on the
date and time received by the Court’s
e-filing system if the document meets
all other requirements for filing under
the relevant rules of the Court.”

33Court of Appeals Rules 4(e),
37(b).
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Physical Filing. The following discussion relates to physical
filings when electronic filing is not required.

The rules of both courts authorize filing by certified mail.
Materials filed by certified mail are deemed filed on the postmark
date.34 Such materials must be mailed at the post office so that
an official notation of the date of mailing can be made on the
envelope.35 In the past that meant making sure that the postal
worker hand-stamped both the envelope and the receipt. More
recently, however, the post office has begun using computer-
generated stamps and receipts that record the date and time of
mailing. Postal clerks do make mistakes, so it is still good practice
to be vigilant.36

There is a drop box outside the office of the clerk of the Court
of Appeals for filing documents after business hours. Court
personnel remove documents at the start of the day and clock the
documents inside to the previous business day. The rule goes on
to point out that the clerk’s hours are from 8:30 a.m. to 4:30 p.m.
and that the judicial building is generally open from 7:00 a.m. to
5:00 p.m.37 Harmonizing their rules with a 2000 statutory change,
the Supreme Court will deem a document “filed on the date shown
by . . . the commercial carrier’s transmittal form on the envelope
or package containing the document”;38 the Court of Appeals will
deem a document filed as of the “postmark date or commercial
delivery service transmittal date that appears on the envelope or
container in which the document was received,” provided that
any required filing fee is enclosed.39 “Commercial delivery ser-
vice” is not defined, but the court contemplates such entities as
Federal Express and UPS, not courier services.40

It is also important to be aware that filing by certified mail is
not an option for motions for reconsideration in the Court of Ap-

34Supreme Court Rule 13; Court
of Appeals Rule 4.

35Supreme Court Rule 13; Court
of Appeals Rule 4.

36In Andrews v. City of Macon,
191 Ga. App. 745, 382 S.E.2d 739
(1989), a brief was deemed filed the
date it was mailed notwithstanding
that the postmark did not appear on
the envelope. The party filing the brief
produced an affidavit of a postal
worker and a postmark on a return
receipt.

At the present time, there is a
24-hour post office located near the
Atlanta airport. The address is 3900

Crown Road, Atlanta, Georgia 30321,
half a block east of I-75.

37Ga. Court of Appeals R. 4(a).
The rule further explains, that the
“the building hours of operation are
controlled by the Georgia Building
Authority” and to refer the reader “to
the Court website at www.gaappeal
s.us for current hours.”

38Supreme Court Rule 13. Accord
Court of Appeals Rule 4(c)(2).

39Ga. Court of Appeals R. 4(c)(2).
40Telephone interview with the

Honorable Sheri Welch, Former Clerk,
Supreme Court of Georgia (July 13,
2000).

§ 20:8ENUMERATIONS OF ERRORS, ETC.

619

Copyright © 2018 Thomson Reuters. All Rights Reserved. 
The full book is available at http://bit.ly/McFadAppGA.

Chapter 9 
35 of 103



peals; they are deemed filed on the date received by the clerk.41

The Supreme Court Rules provide that requests for extension of
time to file a brief are likewise deemed filed on the date received,
but such requests may be filed by facsimile.42 Similarly, the filing-
by-mail rules are inapplicable to notices of appeal, which must be
filed with the trial court.43

The rules of both appellate courts require a party filing a brief
to certify service and to serve all parties simultaneously.44 The
failure to serve an opposite party may subject the offender to
sanctions for contempt, and it may authorize the appellate court
to dismiss the offender’s appeal.45

§ 20:9 Oral argument—Generally, conflicts
In the Supreme Court, oral argument is mandatory in death

cases and when certiorari has been granted; it is available on
upon request in all other cases.1 Responding to the pressures of
its excessive caseload, the Court of Appeals revised its rules in
1995 to make the availability of oral argument discretionary with
the court.2 In 1998, the Court of Appeals granted 52 percent of
the requests for oral argument filed with it,3 but in 2001 that
figure was down to 37 percent.4 The Court of Appeals also
reserves the right to order oral argument.5 Failure to appear for
a scheduled oral argument, without notice to the court or oppos-
ing counsel, can result in imposition of a sanction of up to $2,500
pursuant to Court of Appeals Rule 15(b).6

The Rules of the Court of Appeals provide for resolution of at-
torney schedule conflicts. However, those Rules accord higher
priority to appellate arguments than do the Uniform Superior
Court Rules.7 In the event a conflict cannot be otherwise resolved,
the Court of Appeals takes the position that its rules are of a

41Court of Appeals Rule 4(b).
42Supreme Court Rule 2.
43O.C.G.A. § 5-6-37.
44Supreme Court Rule 14; Court

of Appeals Rule 6.
45Anderson v. All American

Quality Foods, 333 Ga. App. 533, 773
S.E.2d 389 (2015).

[Section 20:9]
1Supreme Court Rule 50.
2Court of Appeals Rule 28(a). For

a form to request oral argument, see
§ 23:69 infra.

3Telephone interview with the

Honorable William L. Martin III, Clerk
and Court Administrator, Court of
Appeals of Georgia (February 10,
1999).

4Telephone interview with the
Honorable William L. Martin III, Clerk
and Court Administrator, Court of
Appeals of Georgia (July 22, 2002).

5Court of Appeals Rule 28(a)(1).
6Revels v. Wimberly, 223 Ga.

App. 407, 409(3), 477 S.E.2d 672
(1996). At the time of this decision, the
maximum sanction was $1,000.

7Cf. Court ofAppeals Rule 14(c)(2)
(i) with Uniform Superior Court Rule
17.1(B)(3).
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higher priority.8 The Supreme Court has no written conflict reso-
lution rules, and allows trial to take precedence over appellate
arguments.9 If one has a conflict in either appellate court, it is
good practice to contact the clerk to discuss any conflicts.

§ 20:10 Oral argument—Request
Except where the court mandates oral argument, the request

for oral argument must be made within 20 days of the date the
appeal is docketed and may be made by either party.1 The request
must be timely filed even if an extension of time for filing the
brief has been granted.2 The request should be in a separate doc-
ument and served on the opposing side.3 Using a separate docu-
ment is important because the clerk is likely to overlook a request
that is buried in a brief.4 Moreover, in the Court of Appeals, the
request is processed by a deputy clerk different from the one who
processes the briefs.5 In the Supreme Court, the request should
be in the form of a letter to the clerk;6 in the Court of Appeals, it
should be in the form of a pleading.7 The rules require that the
party seeking oral argument inquire whether its opponent will
argue orally and require that the request for oral argument report
whether the opposing party will argue orally.8 A party who fails
to file a timely brief forfeits oral argument.9

In the Court of Appeals, the request shall “contain a brief state-

8Interview with the Honorable
William L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (Oct. 25, 1994). The Court of
Appeals is constrained in this regard
by its obligation to decide cases within
two terms. Ga. Const. 1983, Art. VI,
§ IX, ¶ II. See § 1:5 supra. Because the
date of oral argument controls the
placement of cases on the court’s list
of second-term—or distress—cases,
the court will not extend oral argu-
ment over to another term of court.
Interview with the Honorable William
L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (Oct. 25, 1994).

9Telephone interview with the
Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Oct.
26, 1994).

[Section 20:10]
1Supreme Court Rule 50(3); Court

of Appeals Rule 28(a)(2). For a form,
see § 23:69 infra.

2Court of Appeals Rule 28(a)(1).
3Supreme Court Rule 51; Court

of Appeals Rule 28(a)(3). For a form,
see § 23:69 infra.

4Telephone interview with the
Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Jan.
23, 1995).

5Interview with the Honorable
William L. Martin III, Clerk and Court
Administrator, Court of Appeals of
Georgia (Oct. 25, 1994).

6Supreme Court Rule 51.
7Court of Appeals Rule 41(a).
8Supreme Court Rule 51; Court

of Appeals Rule 28(a)(3).
9Supreme Court Rule 50(3); Court

of Appeals Rule 28(b) (“unless permis-
sion [to argue] is granted”). In the
Court of Appeals a timely request for
oral argument can be granted by any
of the judges on the panel; an untimely
request is considered unilaterally by
the judge to whom the case is as-

§ 20:10ENUMERATIONS OF ERRORS, ETC.

621

Copyright © 2018 Thomson Reuters. All Rights Reserved. 
The full book is available at http://bit.ly/McFadAppGA.

Chapter 9 
37 of 103



ment describing specifically how the decisional process will be
significantly aided by oral argument.”10 Cases where the court’s
decisional process would be so aided include complex cases, cases
of conflict among the panels of the Court of Appeals, cases of first
impression and cases where a new theory of law is being
advanced.11 Shortly after initiating the requirement of such state-
ments, the court began sending litigants the following notice:

Since implementation of the new Rule 28, the Court has noticed
that the Requests for Oral Argument which are being filed are not
providing the information needed to decide whether oral argument
is warranted. Accordingly, this notice clarifies what is and is not
expected. A statement that oral argument is warranted because the
case is an important one is not adequate. Nor is a statement that
oral argument is necessary to clarify issues. Starting from the
premise that in most cases oral argument will not help the decision-
making process beyond the assistance provided by the written
briefs, counsel should explain—with brief but specific references to
the case—why the case requires oral as well as written presentation.
What distinguishes it? Request for oral argument should be self-
contained; counsel should not assume the brief will be considered in
ruling on the request; the request should convey, briefly, everything
needed to decide whether to grant the request.

The Court of Appeals currently grants approximately one-third
of the oral argument requests that it receives.12 Oral argument
will be granted if a single member of the panel wants it.13 It ap-
pears that the most effective requests provide concise, specific
descriptions of the issues on appeal and of such factors as conflicts
in existing law, unresolved issues as to statutory construction—
particularly of new statutes, and the public importance of the
issues.

§ 20:11 Oral argument—Process

The process of oral argument must be understood in order to
plan the argument. The time limits imposed on counsel must be
respected, and only very rarely does one of the appellate courts
provide additional time for argument. It is helpful to arrive at
least 30 minutes prior to the time scheduled for argument, so
that counsel can check in with the Clerk of Court and make any
arrangements for reserving time for rebuttal or other matters.

signed.
10Court of Appeals Rule 28(a)(4).

For a form, see § 23:69 infra.
11Fulton County Daily Report,

August 10, 1995, at 6, col. 4 (citing an
interview with Former Chief Judge
Dorothy T. Beasley).

12See Appendix 2 infra.
13Judge G. Alan Blackburn and

Judge Frank M. Eldridge, Remarks at
Georgia Appellate Practice Seminar,
Sponsored by the Institute of Continu-
ing Legal Education in Georgia
(September 18, 1997).
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Both appellate courts have an opaque projector that will display
an image on the Justices’ and counsels’ computer screens of
anything placed on its surface. The projector has zoom and virtual
drawing capabilities. The projector is useful for displaying
photographic and documentary evidence, as well as the texts of
legal authorities.

In the Supreme Court, oral arguments are 20 minutes on each
side, except in death penalty cases.1 In direct appeals in death
penalty cases, arguments are 30 minutes on each side.2

In the Court of Appeals there is a choice of length: arguments
of 15, 10 or 5 minutes per side.3 Shorter arguments are heard
first.4 Argument longer than 15 minutes may be requested by
written application not less than 5 days before the hearing date.5

Both courts posts oral argument calendars; the Supreme Court
also posts case summaries. The addresses are: http://www.gasupr
eme.us/ and http://www.gaappeals.us/.

In both courts, there are lights on the podium which signal the
amount of time remaining. In the Court of Appeals a yellow light
flashes to signal that 5 minutes remain, except in 5-minute
arguments. The yellow light comes on and remains on for the last
minute of all arguments. A red light comes on when time has
expired.6 In addition, the Court of Appeals has digital timers
above the bench.

In the Supreme Court, the yellow light comes on and stays on
for the last 5 minutes of argument. As in the Court of Appeals, a
red light indicates that all time has expired.7

The time limit should be taken seriously. Generally, counsel
should expect to be allowed to finish a sentence—or possibly a
strictly responsive answer to a question from the bench—once
time is expired, but no more. An advocate whose time has expired
and who feels that something more must be communicated to the
court should file a supplemental brief. Permission is necessary
for that purpose.8 Such permission is often granted at oral
argument.

When arguing before the Supreme Court, one should remember
to make eye contact with the junior justices at the ends of the

[Section 20:11]
1Supreme Court Rule 54.
2Supreme Court Rule 54.
3Court of Appeals Rule 28(d).
4Court of Appeals Rule 28(d).
5Court of Appeals Rule 28(d).

6
The Clerk of the Court of Ap-

peals explains this procedure at the
beginning of every oral argument cal-
endar.

7Supreme Court Rule 54.
8Court of Appeals Rule 27(a).
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bench.9 One should not give full case cites during oral argument,
but should identify the author of the opinion—especially if the
author is still on the bench.10 Use of demonstrative evidence is
encouraged; one should show it to opposing counsel before the
argument.11 A list of helpful articles on effective appellate
advocacy is included in the appendix.12

In the past, advocates at oral argument before the Court of Ap-
peals who cited authority not in the briefs would be asked to sup-
ply the citation in a letter brief. The Court of Appeals no longer
accepts letter briefs,13 so a supplemental brief may be necessary.

Oral argument changes the outcome in only a few cases each
term. It could be otherwise only if the judges would refrain from
reading about or thinking about the cases in advance. Conse-
quently, the most important opportunity afforded by oral argu-
ment is the opportunity to learn about and address the judges’
concerns. Therefore, one should never dodge a question or re-
spond with a promise to get to it later.14

In the Court of Appeals, the Presiding Judge decides all ques-
tions and issues that arise during oral argument.15

After oral argument the Supreme Court meets briefly to discuss
the cases; cases not argued orally are not discussed in that way.16

However, members of both courts have said that cases not argued
orally are otherwise treated no differently and that the judges do
not consider waiver of oral argument an admission of weakness.17

Oral arguments are recorded for the benefit of the court.18

9Justice Hugh P. Thompson,
Remarks at Georgia Appellate Practice
Seminar, Sponsored by the Institute of
Continuing Legal Education in Georgia
(September 18, 1997).

10Former Judge Marion T. Pope,
Jr., Remarks at Georgia Appellate
Practice Seminar, Sponsored by the
Institute of Continuing Legal Educa-
tion in Georgia (September 18, 1997).

11Former Judge Marion T. Pope,
Jr., Remarks at Georgia Appellate
Practice Seminar, Sponsored by the
Institute of Continuing Legal Educa-
tion in Georgia (September 18, 1997).

12See Appendix 2 infra.
13Court of Appeals Rule 27(b).
14Former Judge Marion T. Pope,

Jr., Remarks at Georgia Appellate
Practice Seminar, Sponsored by the

Institute of Continuing Legal Educa-
tion in Georgia (September 18, 1997).

15Court of Appeals Rule 28(j).
16Telephone interview with the

Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Jan.
23, 1995).

17Telephone interview with the
Honorable Sherie M. Welch, Former
Clerk, Supreme Court of Georgia (Jan.
23, 1995); Telephone interview with
the Honorable William L. Martin III,
Clerk and Court Administrator, Court
of Appeals of Georgia (Jan. 23, 1994).

18Court of Appeals Rule 28(h);
Savage v. KGE Associates Ltd. Partner-
ship, 260 Ga. App. 770, 773, 580 S.E.2d
591, 595 (2003) (“The author of this
opinion has listened to a tape-
recording of [oral] argument.”).
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§ 20:12 Standards of review—Generally
Preliminarily, although not strictly a matter of “standard of

review,” it should be noted that in answering a certified question
from the Georgia Court of Appeals (“should this court . . . apply
the [statutory] law as it existed when the judgment of the [trial]
court was rendered?”), the Georgia Supreme Court held that “the
Court of Appeals should decide the case in accordance with the
[new statutory] provisions . . ., reversing the judgment, not
because the judge erred at the time of its rendition, but because
it has subsequently become erroneous by operation of this
statute.”1

As noted above,2 the Rules of the Court of Appeals require that
an appellant’s brief set out the applicable standard of review
along with the argument and citation of authorities.3 Similarly,
an appellee’s brief to that court must set out any disagreement
with the appellant about the applicable standard of review.4 The
Rules of the Supreme Court contain no such requirement. Never-
theless, the standard of review is a fundamental consideration in
every appeal.

[Section 20:12]
1Bowers v. Keller, 185 Ga. 435,

436, 438, 195 S.E. 447 (1938). Accord,
Modern Homes Const. Co. v. Mack,
219 Ga. 715, 135 S.E.2d 386 (1964)
(“[T]his court must apply the law as it
exists at the time of our judgment.”)
(citations, including of Bowers, omit-
ted); Peoples Bank of LaGrange v.
North Carolina Nat. Bank, 230 Ga.
389, 391, 197 S.E.2d 352 (1973). But
see Searcy v. State, 162 Ga. App. 695
(2), 291 S.E.2d 557 (1982) (punishment
is according to penalty at time of com-
mission of offense, not time of sentenc-
ing). Caveat: quotations in Bowers
suggest that the quoted holding may
be limited to instances where the new
statute is “intended to be retroactive”
(185 Ga. at 437, 438). And in headnote
2 of Life & Cas. Ins. Co. of Tenn. v.
Webb, 112 Ga. App. 344, 145 S.E.2d 63
(1965), the court held that “Bowers v.
Keller . . . is not applicable here, for
in that case the statute was clearly
retroactive in its operation as to the
validity of any contracts involved.”

See also Barfield v. Butterworth,
323 Ga. App. 156, 746 S.E.2d 819 (2013)
(physical precedent only), involving a
statutory amendment becoming effec-

tive while the case was pending in the
Court of Appeals. The court stated
that “[s]ince the statute as amended
governs only procedure of the courts,
it is to be given retroactive effect
absent an expressed contrary inten-
tion” (323 Ga. App. at 157 (1) (citations
and punctuation omitted).

Also of interest is the citation of
Bowers in division (4) of Hoover v.
Brown, 186 Ga. 519, 525–26, 198 S.E.
231 (1938):

It has often been held that this court
will not pass upon the constitutionality
of a statute unless the point was dis-
tinctly made and decided in the court
below. In the circumstances of this case
the plaintiffs had no opportunity in the
court below to challenge the [new] act
. . .; nor could the defendants have
invoked it. Since it was not passed
until after jurisdiction had been trans-
ferred from the trial court to the Su-
preme Court, and was invoked for the
first time by the motions to dismiss the
writs of error, the plaintiffs could reply
by asserting its invalidity. See, in this
connection, . . . Bowers v. Keller.

2See § 20:5 supra.
3Court of Appeals Rule 25(a)(3).
4Court of Appeals Rule 25(b)(2).
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The standard of review as well as the doctrine of harmless er-
ror5 should be carefully considered in deciding what errors to
enumerate.

The question of standard of review boils down to the question
how much deference will be accorded the decision of the trial
court. The beginning point for standard-of-review analysis is to
ask what the trial court did. If the trial court made findings of
fact, the standard will normally be the any-evidence test, the
substantial-evidence, or the clearly-erroneous standard, which
are all equivalent; those standards rarely lead to reversal.6 If the

5Harmless error is discussed in
§ 9:28, supra.

6State v. Swift, 232 Ga. 535, 536,
207 S.E.2d 459 (1974); but see McBride
v. State, 247 Ga. App. 767, 770, 545
S.E.2d 332, 335 (2001) ( ‘‘[T]he as-
sumption that a trial court has cor-
rectly applied the law is a theoretical
one, and has no place where it af-
firmatively appears to the contrary.’’);
Taylor v. State, 274 Ga. 269, 272(1),
553 S.E.2d 598 (2001) (‘‘Since the
statement in Taylor’s case was video-
taped and there are no relevant ad-
ditional facts, the trial court’s applica-
tion of the law to the undisputed facts
is subject to de novo appellate re-
view.’’); State v. Abbott, 303 Ga. 297,
812 S.E.2d 225 (2018) (recognizing the
court’s ability to review a videotape
non-deferentially); Stephens v. State,
245 Ga. App. 823, 826(4), 538 S.E.2d
882 (2000) (In ‘‘extraordinary cases
. . . for statements which run con-
trary to natural law and the universal
experience of mankind’’ the appellate
courts ‘‘may hold that a witness’s
testimony is to be accorded no value.’’).
For a case in which the Supreme Court
found that the Court of Appeals erred
in reversing a trial court’s findings of
fact, see Terrell v. Payne, 280 Ga. 51,
622 S.E.2d 330 (2005).

The Georgia Supreme Court has
held that both the substantial-
evidence and clearly-erroneous stan-
dards are synonymous with the any-
evidence standard.Hall v. Ault, 240
Ga. 585, 242 S.E.2d 101 (1978). See
also Atlanta Gas Light Co. v. Georgia
Public Service Com’n, 212 Ga. App.

575, 442 S.E.2d 860 (1994).
In criminal cases, even as to rul-

ings from which the state can appeal,
it is ‘‘clear that a trial judge may
disbelieve the state’s evidence, even if
it is uncontradicted and unim-
peached;’’ but the contrary rule-that
evidence may not be rejected ‘‘upon the
mere surmise that it perhaps might
not be in accord with the truth’’-still
has viability in civil cases and ‘‘in
criminal cases based solely on circum-
stantial evidence when the unim-
peached and uncontradicted testimony
is that of defense witnesses.’’State v.
Hester, 268 Ga. App. 501, 506, 602
S.E.2d 271 (2004). For another case
addressing the tension between those
two contrary rules, see Silva v. State,
278 Ga. 506, 604 S.E.2d 171 (2004).

The Court of Appeals has held
that the facts are “undisputed” and de
novo review is appropriate where those
facts are “plainly discernable” from a
videotape or a patrol car-mounted
video recording or other videotape.
Johnson v. State, 299 Ga. App. 474,
474–475(1), 682 S.E.2d 601 (2009);
Lyons v. State, 244 Ga. App. 658,
658-659, 535 S.E.2d 841 (2000). But
where the video recording is unclear
or otherwise fails to resolve the issue,
the appellate court gives deferential
review to the trial court’s findings.
Phillips v. State, 338 Ga. App. 231, 789
S.E.2d 421 (2016). Likewise, where the
resolution of the factual issue turns in
part on an assessment of conflicting
witness testimony rather than exclu-
sively what is depicted on the video
recording, the appellate court applies
the “any evidence” standard of review.
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decision appealed is an exercise of discretion, the standard of
review will normally be abuse of discretion, which standard is
also highly deferential—only slightly less so than the any-
evidence test.7 But where the standard of review is abuse of
discretion, “the deference owed the trial court’s ultimate ruling is
diminished” when the trial court “has clearly erred in some of its
findings of fact and/or has misapplied the law to some degree.”8

The deference owed to trial courts can also be diminished by the
use of ghost-written orders if it appears that the trial court failed
to give due consideration to the proposed findings and conclu-
sions before adopting them.9 If the trial court reached conclusions
of law, the appellate court normally owes the trial court no defer-
ence, and will perform a de novo review.10 Finally, as to adminis-
trative decisions, the Georgia courts, following a path parallel to

State v. Hall, 339 Ga. App. 237, 793
S.E.2d 522 (2016).

7St. Paul Fire & Marine Ins. Co.
v. Dillingham, 112 Ga. App. 422, 425,
145 S.E.2d 624 (1965).

A proper application of the abuse of
discretion standard demands that we
affirm the holdings of the trial court if
there is some evidence in the record to
support them, regardless of whether
judges on this Court would have made
those same findings. In other words,
we may not substitute our judgment or
opinion for those of the factfinder if
there was sufficient evidence to sup-
port them.

Cohen v. Rogers, 341 Ga. App. 146,
151, 798 S.E.2d 701, 706 (2017).

See Central of Georgia Railroad
Company v. Ross, 342 Ga. App. 27, 802
S.E.2d 336 (2017) (explaining that
“trial courts, unlike appellate courts,
are familiar with a piece of litigation
from its inception, hear first-hand the
arguments of counsel, and consider
disputed evidence within the context
of an entire proceeding”).

For a case finding an abuse of
discretion where a ruling appeared to
“reward” a party for “failure to re-
spond candidly to discovery” see Hunter
v. Werner Co., 258 Ga. App. 379,
382(1), 574 S.E.2d 426 (2002). See also
In re Estate of Taylor, 270 Ga. App.
807, 808, 608 S.E.2d 299 (2004) (find-
ing abuse of discretion in a failure to
allow “reasonable opportunity to meet
the court’s requirements”); Johnson v.

State, 281 Ga. App. 455, 457-58, 636
S.E.2d 178, 181 (2006) (‘‘Based on the
egregious discovery violation by the
State in this case, compounded by the
false testimony that notice had been
given to defense counsel in the motion
to suppress hearing, we conclude that,
if the State’s discovery violation had
been brought to the trial court’s atten-
tion, a failure to order a mistrial would
have been an abuse of discretion. Any
other result would provide the State
with no present or future incentive to
ensure full compliance with its discov-
ery obligations.’’ [Citations and punc-
tuation omitted.])

8Johnson v. State, 313 Ga. App.
895, 898, 723 S.E.2d 100 (2012) (foot-
note and punctuation omitted).

9Floyd v. Gibson, 337 Ga. App.
474, 478, 788 S.E.2d 84, 88 (2016);
Outdoor Advertising Ass’n of Georgia,
Inc. v. Department of Transp., 186 Ga.
App. 550, 550, 367 S.E.2d 827 (1988).

10Rigdon v. State, 270 Ga. App.
217(1), 605 S.E.2d 903 (2004); (“Be-
cause the evidence is uncontroverted
and there is no question concerning
the credibility of witnesses, we conduct
a de novo review of the trial court’s
application of the law to the undis-
puted facts.”);Dougherty County v.
Webb, 256 Ga. 474, 477, 350 S.E.2d
457 (1986); Auto-Owners Ins. Co. v.
Crawford, 240 Ga. App. 748, 750, 525
S.E.2d 118 (1999); Moore v. Food
Associates, Inc., 210 Ga. App. 780, 781,
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the federal courts’, recognize that administrative agencies have
particular expertise as to statutes within their purview and that
deference is due to that expertise.11 Sometimes the appellate
courts find it necessary to use more than one standard of review
to evaluate a single trial-court ruling.12

The abuse of discretion and any-evidence standards of review
are qualitatively different from one another. Both standards arise
out of deference owed to trial courts’ distinct authority and
institutional competence. But the two standards rest on distinct
foundations.

The any-evidence standard arises out of the trial courts’ fact
finding authority—authority in which the appellate courts do not
share.13 And it defers to the institutional competence arising out
of the difference between a live witness and a cold record. Viable
arguments subject to the any-evidence standard are relatively
rare. But identifying and setting them out is a relatively
straightforward matter. They are in many respects similar to
summary judgment arguments. The trick is recognizing that cred-
ibility is off the table.

The abuse-of-discretion standard recognizes that many ques-
tions are not susceptible to definitive rules and that, in order to
run their courtrooms and preside over trials, trial judges must
have a range of authority. Discretion entails the authority to
make a choice among two or more permissible alternatives.14

Identifying and setting out arguments subject to the abuse-of-
discretion standard is less straightforward than setting out argu-

437 S.E.2d 832 (1993).
Since 1999 the Court of Appeals

has sometimes used the phrase “plain
legal error” as a synonym for “de novo.”
See Glover v. Ware, 236 Ga. App. 40,
510 S.E.2d 895 (1999). That usage
should be avoided. It adds nothing to
analysis, other than an unsubstanti-
ated suggestion that there may be
some sort of distinction between “plain
legal error” and ordinary legal error.
And the phrase “plain legal error” is
confusingly similar to the “clearly-
erroneous standard,” supra, and to the
“plain error” rule, discussed at § 9:27
supra, which authorizes the appellate
courts to reach the merits of certain
issues not preserved below and which
does require more than ordinary legal
error.

11Shipley, The Chevron Two-Step
in Georgia’s Administrative Law, 46
Ga. L. Rev. 871, 873 (2012).

12Reed v. State, 291 Ga. 10, 13(3),
727 S.E.2d 112, 116 (2012) (citing this
work); see also Alexander Properties
Group Inc. v. Doe, 280 Ga. 306, 308(1),
626 S.E.2d 497, 499 (2006) (holding,
‘‘we conclude the trial court abused its
discretion when it misapplied the law
to this case,’’ and citing Williams v.
State, 277 Ga. 598, 592 S.E.2d 848
(2004) for the proposition that, ‘‘defer-
ence owed the trial court’s exercise of
discretion is diminished when the trial
court has misapplied the law to some
degree or has clearly erred in its find-
ing of facts.’’).

13Ga. Const.1983 Art. VI, § V,
¶ III; Ga. Const.1983 Art. VI, § VI,
¶ II; O.C.G.A. § 15-2-8(1).

14Sneed, Trial-Court Discretion:
Its Exercise by Trial Courts and Its
Review by Appellate Courts, 13 J. App.
Prac. & Process 200, 201 (2012).
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ments under the any evidence standard. This is true at least in
part because abuse of discretion can mean a variety of different
things. The expression is sometimes used to mean failure to
exercise discretion. For example it is very difficult to challenge a
decision to grant or deny a continuance—unless that decision is
founded on a mistake of law or an inflexible policy.15 It can mean
exceeding the scope of discretion. For example it is very difficult,
in a custody dispute between competent parents, to challenge a
decision to award custody to one rather than the other—but a de-
cision to award custody in such a case to a third party would be a
very different matter.16 It can mean exercising discretion on an
improper basis—for example an award of custody to a competent
parent on the basis of racial animus.17

An attack on the basis for an exercise of discretion is much
more likely to succeed if the trial court has explained the basis
for that decision. As to some types of rulings, trial courts are
required to set out an explanation.18 As to others it is up to the
parties and their lawyers to make a timely request for such an
explanation.19

Whenever there is justification for doing so, an appellant should
advocate a less deferential standard of review and an appellee
should advocate a more deferential standard. For example, even
if the applicable standard of review appears to be an abuse of
discretion, it may be possible to argue that the trial court failed
to exercise its discretion, for example by seizing on a legally er-
roneous consideration.20 Similarly, in some cases where trial
courts have made findings of fact, appellants can advocate a less

15See O.C.G.A. § 17-8-22.
16See § 20:16 infra.
17See § 20:16 infra.
18State v. Porter, 288 Ga. 524, 705

S.E.2d 636, 639 (2011) (constitutional
right to a speedy trial); Note Purchase
Co. of Georgia, LLC v. Brenda Lee
Strickland Realty, Inc., 288 Ga. App.
594, 654 S.E.2d 393, 394 (2007) (award
of attorney fees).

19See Arthur v. Arthur, 293 Ga.
63, 65, 743 S.E.2d 420, 423 (2013)
(timely request for findings of fact and
conclusions of law pursuant to O.C.G.A.
§ 9-11-52(a) preserves the “right to ap-
peal the adequacy or incompleteness
of the findings or conclusions of law to
support the judgment by filing a timely
motion for new trial” (citations omit-
ted)); Burdette v. McDowell, 321 Ga.
App. 507, 511(3), 739 S.E.2d 28, 32

(2013) (failure to ask the trial court
for an explanation left appellant with
no means of “show[ing] by the record
that the trial court abused its discre-
tion in denying his request to poll the
jury”).

20Rowe v. Akin & Flanders, Inc.,
240 Ga. App. 766, 770, 525 S.E.2d 123
(1999) (“This is an incomplete exercise
of judicial discretion, based on an er-
roneous theory of law. Accordingly, the
‘right for any reason’ rule cannot ratify
the result.”); Total Car Franchising
Corp., Inc. v. Squire, 259 Ga. App. 114,
576 S.E.2d 90 (2003). Where the trial
court has failed to exercise discretion
the remedy may be a remand with
instructions to exercise that discretion.
Minter v. State, 245 Ga. App. 327, 537
S.E.2d 769 (2000); Wilcox v. State, 257
Ga. App. 519, 519–520, 571 S.E.2d
512, 513–514 (2002). See also Busby v.
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deferential standard of review by showing that the trial court
was not authorized to make those findings of fact, for example if
the trial court was ruling on a motion for summary judgment.21

Even where there has been an evidentiary hearing, the de novo
standard applies if the evidence “was uncontroverted and no
question regarding the credibility of witnesses was presented.”22

A number of specific rules have developed as to the standard of
review in specific types of cases. What follows is a non-exhaustive
list of such specific types of cases.

§ 20:13 Standard of review—Rulings before trial

The following topics contain discussions that the authors find
useful to appellate practitioners. This material does not seek to
cover all pretrial rulings or provide a comprehensive review of
the law applicable to the topics that are identified here.

Motion to recuse.
We do not take issue with the cases in which the Court of Ap-

peals has applied the abuse-of-discretion standard to motions to
recuse that did not involve the threshold requirements of USCR
25.3. See e.g., Lightsey, supra [Central of G. R. Co. v. Lightsey, 198
Ga. App. 59, 400 S.E.2d 652 (1990)]. See also Vaughn v. State, 247
Ga. App. 368 (2) (543 SE2d 429) (2000) (where neither USCR 25.3
nor its tripartite test is mentioned). It is only the use of the abuse
of discretion standard to review a trial judge’s decision pursuant to
USCR 25.3 with which we are concerned. USCR 25.3 does not au-
thorize a discretionary determination on the part of the trial judge
presented with a motion and affidavit to recuse—the Rule states
that another judge shall be assigned to hear the recusal motion if
the motion is timely, the affidavit legally sufficient, and the facts
set forth in the affidavit, when taken as true, would authorize
recusal. Deciding whether the motion is timely, whether the affida-
vit is legally sufficient, and whether the facts asserted authorize
recusal under any of the factual scenarios set forth in OCGA § 15-

Webb, 247 Ga. App. 781, 782, 545
S.E.2d 132, 134 (2001); Childs v.
Catlin, 134 Ga. App. 778, 216 S.E.2d
360 (1975). However, “if the appellate
court is unable to ascertain whether
the [lower] court has exercised its
discretion, the appropriate course for
the appellate court is not to perform a
de novo review of the evidence in the
guise of a harmless error analysis, but
instead is to vacate the judgment and
remand the case to the [lower] court
for further proceedings consistent with
its statutory duty.” In re E.W., 256 Ga.
681, 353 S.E.2d 175 (1987); Neely v.
Jones, 264 Ga. App. 795, 592 S.E.2d

447 (2003); Coastal Marshlands
Protection Committee v. Altamaha
Riverkeeper, Inc., 315 Ga. App. 510,
514–15, 726 S.E.2d 539 (2012) (“[W]ith
any bench trial, the findings of fact are
overturned even when supported by
strong evidence, when they were
‘found’ while the judge was operating
under an erroneous view of the law.
That part of an appellate decision is
always, really, de novo.”).

21See O.C.G.A. § 9-11-56.
22Migliore v. State, 240 Ga. App.

783, 784, 525 S.E.2d 166, 167 (1999).
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1-8 and Canon 3E(1) does not require the exercise of discretion;
rather, they present questions of law, for which the appropriate
standard of review is de novo. Appellate review of decisions to deny
a motion to recuse because the motion and affidavit do not meet the
requirements of USCR 25.3 is similar to appellate review of deci-
sions holding that an expert’s affidavit filed pursuant to OCGA § 9-
11-9.1 does not meet the statutory requirements. In such cases, de
novo review is accorded to a trial court’s ruling concerning the legal
sufficiency of an expert affidavit. Houston v. Phoebe Putney Mem.
Hosp., 295 Ga. App. 674, 678 (673 SE2d 54) (2009). Accordingly, we
overrule those appellate decisions which employ the abuse of discre-
tion standard in an appeal from the trial court’s denial of a motion
to recuse because it did not meet the criteria of USCR 25.3. See,
e.g., Moore v. State, 313 Ga. App. 519 (722 SE2d 160) (2012); Grant
v. State of Ga., 304 Ga. App. 133 (1) (695 SE2d 420) (2010); Ga.
Kidney & Hypertension Specialists v. Fresenius USA Marketing,
291 Ga. App. 429 (1) (662 SE2d 245) (2008); Adams v. State, 290
Ga. App. 299 (3) (659 SE2d 711) (2008); Keller v. State, 286 Ga.
App. 292 (2) (648 SE2d 714) (2007); Hill v. Clayton County Bd. of
Commrs., 283 Ga. App. 15 (3) (640 SE2d 638) (2006); In the Inter-
est of J. E. T., 269 Ga. App. 567 (2) (604 SE2d 623) (2004).1

Statute of limitation. “The appellate standard of review for a
plea in bar asserting a statute of limitation defense is a de novo
review of the issue of laws. As this ruling involves a mixed ques-
tion of fact and law, we accept the trial court’s findings on
disputed facts and witness credibility unless they are clearly er-
roneous, but independently apply the law to the facts.”2 On ap-
peal of a denial of a motion to dismiss for insufficient service of
process and the expiration of the statute of limitation, the trial
court’s ruling will be overturned only upon a showing of an abuse
of discretion.3

Service by publication. The decision to authorize service by
publication is subject to de novo review.4

Striking answer and entering default. “We review rulings
on motions to strike and for entry of default judgment for abuse
of discretion.”5 But “[b]ecause this question [whether the trial
court erred in finding that the damages in this default case were
liquidated and consequently awarding them without a hearing] is
a legal one, we review the record de novo and apply a plain legal

[Section 20:13]
1Mayor & Aldermen of City of

Savannah v. Batson-Cook Co. 291 Ga.
114, 119–20 (1), 728 S.E.2d 189 (2012).

2State v. Campbell, 295 Ga. App.
856, 673 S.E.2d 336 (2009); State v.
Conzo, 293 Ga. App. 72, 73, 666 S.E.2d
404 (2008) (Citations omitted.).

3Jones v. Brown, 299 Ga. App.
418, 418–19, 683 S.E.2d 76 (2009).

4Abba Gana v. Abba Gana, 251
Ga. 340, 343–344, 304 S.E.2d 909, 912
(1983).

5Heath v. Beech, 300 Ga. App.
756 (1), 686 S.E.2d 283 (2009).
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error standard of review.”6

Opening default. “The sole function of an appellate court
reviewing a trial court’s denial of a motion to open default is to
determine whether all the conditions set forth in O.C.G.A. § 9-
11-55 have been met and, if so, whether the trial court abused its
discretion based on the facts peculiar to each case.”7

Reconsideration. “We will uphold a trial court’s decision
granting or denying a motion for reconsideration absent an abuse
of discretion.”8

Motion to compel arbitration. “Similar to our review of the
grant of summary judgment, which involves the elimination of all
genuine issues of material fact, the standard of review from the
grant of a motion to compel arbitration is whether the trial court
was correct as a matter of law.”9

Motion to enforce settlement. “A trial court’s order on a mo-
tion to enforce a settlement agreement is subject to de novo
review, under the same standards applicable to a motion for sum-
mary judgment.”10 But “where the record reflects that the trial
court heard live testimony and was called upon to act as the
ultimate finder of fact,” the any-evidence standard of review
applies.11

Decision on written submissions alone. “We owe no defer-
ence to the trial court’s judgment because the motion was decided
on the basis of the written submissions.”12

Motion to withdraw a guilty plea. “A defendant may
withdraw his plea of guilty as a matter of right before sentencing
is pronounced.”13 As to a motion after sentence is pronounced, “a
ruling on a motion to withdraw a guilty plea will not be disturbed

6Kitchen Intern., Inc. v. Evans
Cabinet Corp., 310 Ga. App. 648, 653
(2), 714 S.E.2d 139 (2011) (citation
omitted).

7K-Mart Corp. v. Hackett, 237
Ga. App. 127, 128, 514 S.E.2d 884
(1999).

8Stephens v. Alan V. Mock Const.
Co., Inc., 302 Ga. App. 280, 281 (1),
690 S.E.2d 225 (2010) (citation omit-
ted).

9Love v. Money Tree, Inc., 267
Ga. App. 96, 598 S.E.2d 846 (2004),
judgment rev’d on other grounds, 279
Ga. 476, 614 S.E.2d 47 (2005), ‘‘ ‘We
. . . review de novo a trial court’s or-
der granting or denying a motion to
compel arbitration.’ Miller v. GGNSC

Atlanta, LLC, 323 Ga. App. 114, 117
(1), 746 S.E.2d 680 (2013) (citation
omitted).”

10Carey v. Houston Oral Surgeons,
LLC, 265 Ga. App. 812, 817(2), 595
S.E.2d 633 (2004). For a slightly more
extensive discussion of this standard,
see Ruskin v. AAF-McQuay, Inc., 284
Ga. App. 49, 643 S.E.2d 333 (2007).

11Brooks v. Ironstone Bank, 314
Ga. App. 879, 881, 726 S.E.2d 419
(2012).

12Sol Melia, SA v. Brown, 301 Ga.
App. 760, 761, 688 S.E.2d 675 (2009)
(citation omitted).

13Jarrett v. State, 217 Ga. App.
627, 628, 458 S.E.2d 414 (1995), fol-
lowing O.C.G.A. § 17-7-93 (b).
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absent manifest abuse of the trial court’s discretion.”14

Dismissal on the ground of forum non conveniens.
“[W]hen an appeal properly is taken from the grant or denial of a
motion to dismiss under the doctrine of forum non conveniens,
the appellant is entitled to meaningful appellate review, even if
that review is only for an abuse of discretion. Considering the
number, variety, and nature of the statutory factors that neces-
sarily must inform the discretion of the trial court, meaningful
appellate review is possible only if the record reflects in some
way the thinking that led the trial court to exercise its discretion
as it did. By its express terms, OCGA § 9-10-31.1 requires the
trial court to consider each of the statutory factors enumerated in
OCGA § 9-10-31.1 (a), but it does not expressly require specific
findings of fact on each factor. . .. Today, we acknowledge
explicitly that specific findings on each of the enumerated statu-
tory factors are a better practice, but we cannot conclude that
such findings are required absolutely in every case. What is
required to permit meaningful appellate review is that the trial
court set out upon the record the essential reasoning that forms
the basis for its exercise of discretion to grant or deny a motion to
dismiss under the doctrine of forum non conveniens. Without
such a statement of the essential reasoning of the trial court, we
frequently cannot ascertain whether the decision of the trial court
was a reasoned and reasonable one in the light of the standard
set out, and factors enumerated, in OCGA § 9-10-31.1(a) . . ..
That said, the detail required to adequately explain the essential
reasoning of the trial court will depend upon the peculiar circum-
stances of the case, the closeness of the questions involved, and
the ground upon which the court decides the motion. We suppose
that some case might require a finding on each factor to
adequately explain the decision, but we cannot say that such
findings always (or even usually) are required.”15

Competence to stand trial. “[T]he appropriate standard of
appellate review” of a judgment entered on a special verdict that
a criminal defendant is competent to stand trial “is whether after
reviewing the evidence in the light most favorable to the State, a
rational trier of fact could have found that the defendant failed to
prove by a preponderance of the evidence that he was incompetent
to stand trial.”16

Constitutional speedy trial claim. The Court of Appeals has
held, ‘‘We will not reverse a trial court’s ruling on a constitutional

14Schlau v. State, 261 Ga. App.
303, 304, 582 S.E.2d 243, 244 (2003).
See § 11:10, supra.

15Wang v. Liu, 292 Ga. 568,
570–71(1), 740 S.E.2d 136 (2013) (cita-

tions omitted) (overruling several
Georgia Court of Appeals decisions).

16Sims v. State, 279 Ga. 389, 614
S.E.2d 73 (2005).
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speedy trial claim absent an abuse of discretion . . . . But when
the trial court has clearly erred in some of its findings of fact
and/or has misapplied the law to some degree, the deference owed
the trial court’s ultimate ruling is diminished.’’17

Severance. The severance of a codefendant’s trial is within
the sound discretion of the trial court. Its decision will not be
disturbed unless there is an abuse of that discretion.18

Bifurcation. “The decision to bifurcate [a trial] is reviewed for
clear and manifest abuse of discretion.”19

Suppression of evidence. In reviewing a trial court’s ruling
on a motion to suppress, the Court of Appeals has held that its
role is “to ensure that there was a substantial basis for the deci-
sion . . . . The evidence is construed most favorably to uphold
the findings and judgment, and the trial court’s findings on
disputed facts and credibility are adopted unless they are clearly
erroneous . . . . Further, since the trial court sits as the trier of
fact, its findings are analogous to a jury verdict and will not be
disturbed if there is any evidence to support them . . . .”20 “To
the extent an issue concerns a mixed question of fact and law, we
accept the trial court’s findings on disputed facts and witness
credibility unless they are clearly erroneous, but independently
apply the law to the facts.”21 Where the evidence regarding a
search is undisputed, however, “the trial court’s application of
the law to [the] facts is subject to de novo appellate review.”22 “To
the extent that the controlling facts . . . are undisputed because

17Hardeman v. State, 280 Ga.
App. 168, 169, 633 S.E.2d 595 (2006)
(citation and punctuation omitted).

18O.C.G.A. § 17-8-4; York v. State,
242 Ga. App. 281, 528 S.E.2d 823
(2000); Dixon v. State, 268 Ga. 81, 83,
485 S.E.2d 480 (1997).

19Whitley v. Gwinnett County, 221
Ga. App. 18, 19, 470 S.E.2d 724 (1996).

20Morgan v. State, 195 Ga. App.
732, 735, 394 S.E.2d 639 (1990) (cita-
tions omitted); State v. Gibbons, 248
Ga. App. 859, 860, 547 S.E.2d 679
(2001); but see Berry v. State, 248 Ga.
App. 874, 547 S.E.2d 664 (2001) (“To
the extent the trial court’s findings of
fact rely upon the officer’s testimony
which is inconsistent with the objec-
tive events recorded on the videotape,
we find them clearly erroneous.”)

21Jones v. State, 291 Ga. 35, 37
(1), 727 S.E.2d 456 (2012) (citation
omitted).

22Bonner v. State, 233 Ga. App.
215, 504 S.E.2d 27 (1998); State v.
Underwood, 283 Ga. 498, 661 S.E.2d
529 (2008). But see Robinson v. State,
295 Ga. App. 136, 139, 141, 670 S.E.2d
837, 840, 841 (2008) (Mikell, J., con-
curring specially to argue that, “facts
are never ‘undisputed’ unless stipu-
lated” and that, “The rule in Georgia
should be that an appellate court in
Georgia can reverse a trial court’s
grant or denial of a motion to suppress
only when: (1) the record lacks any ev-
idence to support the finding below; or
(2) the record manifestly shows that
the trial court ruled on the facts while
under a mistaken view of the law.”).
See also Judge Mikell’s special concur-
rence in State v. Austin, 310 Ga. App.
814, 821, 714 S.E.2d 671 (2011).

“In Ornelas v. United States,
517 U.S. 690 (116 S. Ct. 1657, 134 L.
Ed. 2d 911) (1996), the United States
Supreme Court . . . stated that, in the
context of warrantless searches, ‘deter-
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they are plainly discernable from the patrol car-mounted video
recording, we review those facts de novo.”23 “Our duty [in review-
ing the denial of a motion to suppress evidence] is simply to
ensure that the magistrate had a substantial basis for concluding
that probable cause existed. . . . [W]e give great deference to the
magistrate’s determination of probable cause; a presumption of
validity attaches to an affidavit supporting a search warrant, and
doubtful cases are resolved in favor of upholding the search
warrant. The contents of the affidavit are reviewed in the light
most favorable to upholding the trial court’s determination.”24

Admission of custodial statement. If the trial court holds
the hearing required by Jackson v. Denno,25 a ruling that the
statement was freely and voluntarily made will be upheld unless
clearly erroneous.26

Admission of similar transaction evidence. The Georgia
Supreme Court “approved” the use of two standards of review for
the admission of similar transaction evidence, quoting with ap-
proval the formulation that:

When reviewing the trial court’s factual findings regarding whether
the state satisfied the three-prong test mandated by Williams [v.
State, 261 Ga. 640, 409 SE2d 649 (1991)], we apply the “clearly er-
roneous” standard. The decision to admit similar transaction evi-

minations of reasonable suspicion and
probable cause should be reviewed de
novo on appeal.’ Ornelas v. United
States, 517 U.S. at 699.” Abraha v.
State, 271 Ga. 309, n.2, 518 S.E.2d 894
(1999). “[A]s a general matter determi-
nations of reasonable suspicion and
probable cause should be reviewed de
novo on appeal. Having said this, we
hasten to point out that a reviewing
court should take care both to review
findings of historical fact only for clear
error and to give due weight to infer-
ences drawn from those facts by resi-
dent judges and local law enforcement
officers.” Ornelas, supra, at 699.

23Johnson v. State, 299 Ga. App.
474, 474–75, 682 S.E.2d 601 (2009).
Accord, Brown v. State, 290 Ga. 865,
868 (2) (a), 725 S.E.2d 320 (2012)
(“There is no dispute about what took
place during the police interview
. . . ., since it was recorded with both
video and audio. The recording is part
of the record on appeal, and the par-
ties point to no evidence beyond the
recorded interview to support their

arguments regarding the admissibility
of Appellant’s confession. Conse-
quently, . . . we review de novo the
trial court’s determinations of both
fact and law.”).

24Sutton v. State, 319 Ga. App.
597, 598, 737 S.E.2d 706 (2013) (cita-
tion omitted).

25Jackson v. Denno, 378 U.S. 368,
84 S. Ct. 1774, 12 L. Ed. 2d 908, 1
A.L.R.3d 1205 (1964).

26Daniel v. State, 268 Ga. 9, 485
S.E.2d 734 (1997).

In Trimble v. State, 297 Ga. 180,
773 S.E.2d 188 (2015), the Court held
“without merit” an enumeration that
O.C.G.A. § 5-5-48 required, in connec-
tion with a new trial, a new Jackson-
Denno hearing. “O.C.G.A. § 5-5-48
does not require de novo reconsidera-
tion of rulings made prior to the first
trial, particularly where, as here,
there is no contention that additional
evidence or changed circumstances
would justify altering the prior ruling.”
Trimble, 297 Ga. at 182 (2).
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dence which satisfies the three-prong test is within the trial court’s
discretion and will not be disturbed absent an abuse of that
discretion.27

The “trial court must explicitly determine on the record
whether the State has met its burden as to each specific prong of
the test for determining whether similar transaction evidence
may be introduced at trial.”28

Spoliation sanctions. Where a trial court resolves a motion
for spoliation sanctions without an evidentiary hearing to decide
the credibility of witnesses, the ruling is reviewed under the
standards applicable to motions for summary judgment.29

Denial of a motion in limine. “On appeal from the denial of
a motion in limine, an appellate court must adopt the trial court’s
findings of fact unless they are clearly erroneous and not sup-
ported by any evidence admitted at the suppression hearing.
However, where the evidence is uncontroverted and no question
regarding the credibility of witnesses is presented, the trial
court’s application of the law to undisputed facts is subject to de
novo appellate review.”30

Discovery. “Discovery matters are within the trial court’s
sound discretion and, absent a clear abuse of that discretion, [the
appellate courts] will not interfere with the trial court’s
decision.”31

“As a general rule, we review the denial of a motion to compel
discovery only for an abuse of discretion. But in this case, our
review is more appropriately governed by the ‘plain legal error’
standard because it appears that the court below denied the mo-
tion to compel based on its assessment of the proper measure of
damages and the manner in which damages properly may be
proven, which are questions of law.”32

Discovery abuse in criminal cases. The Court of Appeals
has held, “In reviewing a trial court’s decision whether to impose
sanctions or take other corrective action as a result of the State’s

27Reed v. State, 291 Ga. 10, 14 (3),
727 S.E.2d 112 (2012) (citing this
work).

28Hewett v. Raytheon Aircraft Co.,
273 Ga. App. 242, 249, 614 S.E.2d 875,
880 (2005), citing Williams v. State,
261 Ga. 640, 642, 409 S.E.2d 649
(1991). Hewett was overruled in part
on other grounds by Wang v. Liu, 292
Ga. 568, 571(1), 740 S.E.2d 136 (2013).

29Cooper Tire & Rubber Company
v. Koch, 303 Ga. 336, 812 S.E.2d 256
(2018).

30Outlaw v. State, 248 Ga. App.
588, 589, 546 S.E.2d 327, 328–29 (2001)
(citations and punctuation omitted).

31Sechler Family Partnership v.
Prime Group, Inc., 255 Ga. App. 854,
856(2), 567 S.E.2d 24 (2002) (declining
to adopt a different standard for non-
parties which would extend to them
additional deference so as to protect
against harassment, inconvenience, or
unnecessary disclosure of confidential
documents).

32McMillian v. McMillian, 310 Ga.
App. 735, 737-8, 713 S.E.2d 920 (2011).
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failure to comply with its discovery obligations, the appropriate
standard of review is whether the trial court abused its
discretion.”33

Summary judgment. In reviewing a grant or denial of sum-
mary judgment, the appellate courts conduct de novo reviews of
the law and the evidence.34 “An award of summary judgment
enjoys no presumption of correctness on appeal.”35 A grant of
summary judgment must be affirmed if it is right for any reason
asserted by the movant in the trial court.36

In a pair of decisions handed down on the same day in
November 2002, the Supreme Court has revised the right-for-
any-reason rule and the de-novo standard for summary judgment
cases.

In City of Gainesville v. Dodd,37 a two-justice majority and a
two-justice special concurrence combined to hold that, where
summary judgment has been granted on the basis of an errone-
ous legal theory, the appellate courts have discretion to refuse to
address alternative theories advanced by the movant on appeal
but not addressed by the trial court.38 Dissenting for himself and
Justices Benham and Hunstein, Justice Carley argued that, “[i]t
is the grant itself that is to be reviewed for error, and not the
analysis employed.”39

In Pfeiffer v. Georgia DOT,40 a divided Supreme Court held
that, “absent special circumstance an appellate court need not
consider arguments raised for the first time on appeal.” In a well-
reasoned and strongly-worded dissent for himself and Justice
Hunstein, Justice Carley again argued that it is the grant of
summary judgment that is to be reviewed, not the particular
arguments the parties may have advanced.41

The Peiffer Court explained its reasoning as follows:
The purpose behind summary judgment is to “dispose of litiga-

33Williams v. State, 226 Ga. App.
313, 314(1), 485 S.E.2d 837 (1997).

34General Elec. Capital Computer
Services v. Gwinnett County Bd. of Tax
Assessors, 240 Ga. App. 629, 630, 523
S.E.2d 651, 653 (1999); Carter v. Tokai
Financial Services, Inc., 231 Ga. App.
755, 500 S.E.2d 638, 35 U.C.C. Rep.
Serv. 2d 916 (1998).

35Windham & Windham &
Windham, Inc. v. SunTrust Bank, 313
Ga. App. 841 (1), 723 S.E.2d 70 (2012)
(citation and punctuation omitted).

36Abellera v. Williamson, 274 Ga.
324, 553 S.E.2d 806 (2001).

37City Of Gainesville v. Dodd, 275
Ga. 834, 573 S.E.2d 369 (2002).

38City Of Gainesville v. Dodd, 275
Ga. 834, 839–840, 573 S.E.2d 369, 373
(2002) (Sears, P.J., concurring spe-
cially).

39City Of Gainesville v. Dodd, 275
Ga. 834, 840, 573 S.E.2d 369, 374 (2002)
(Carley, J.,dissentng).

40Pfeiffer v. Georgia Dept. of
Transp., 275 Ga. 827, 573 S.E.2d 389
(2002).

41Pfeiffer v. Georgia Dept. of
Transp., 275 Ga. 827, 830, 573 S.E.2d
389, 392 (2002) (Carley, J., dissenting).
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tion expeditiously and avoid useless time and expense to go through
a jury trial.” This purpose is thwarted when a party may withhold
meritorious legal arguments until appeal. Allowing a party to raise
new arguments also ignores the duties and responsibilities placed
on the parties by O.C.G.A. § 9-11-56. Each party has a duty to pre-
sent his best case on a motion for summary judgment. This Court
has specifically held that, in responding to a motion for summary
judgment, plaintiffs have a statutory duty “to produce whatever vi-
able theory of recovery they might have or run the risk of an
adjudication on the merits of their case.” The same burden is placed
on the parties with regard to factual issues. As we held in Lau’s
Corp. v. Haskins, once a defendant points out that there is an
absence of evidence to support the plaintiff’s case, the burden then
shifts to the plaintiff, who “must point to specific evidence giving
rise to a triable issue.” Additionally, our appellate courts are courts
for the correction of errors of law committed in the trial court.
Routinely, this Court refuses to review issues not raised in the trial
court. “To consider the case on a completely different basis from
that presented below . . . would be contrary to the line of cases
. . . holding, ‘He must stand or fall upon the position taken in the
trial court.’ ” Fairness to the trial court and to the parties demands
that legal issues be asserted in the trial court. If the rule were
otherwise, a party opposing a motion for summary judgment need
not raise any legal issue, spend the next year thinking up and
researching additional issues for the appellate court to address, and
require the opposing party to address those issues within the nar-
row time frame of appellate practice rules.42

The reasoning of the Pfeiffer Court gives little weight to the
burden on a plaintiff denied a day in court-despite having
established the right to one on the appellate record. A party who
runs afoul of Dodd, on the other hand, will have an opportunity
on remand to raise the overlooked issue. The Pfeiffer reasoning
also assumes a need to discourage tactical choices to withhold
one’s best legal arguments until appeal. That reasoning also
presupposes: a substantial argument 1) supported by the record;
2) so different from the issues addressed below as to represent
unfair surprise; 3) so complex that it cannot be adequately dealt
with in the time allowed for preparation of an appellee’s brief.

Pfeiffer has quickly evolved to a still harsher rule. Pfeiffer holds
that, except in “special circumstances” the appellate courts “need
not” address issues raised for the first time on appeal. The special
circumstances “could include ‘a jurisdictional challenge, a claim
of sovereign immunity, a serious issue of public policy, a change
in the law, or [an] error that works manifest injustice.’ ”43 The
phrase “need not” indicates that, even absent special circum-

42Pfeiffer v. Georgia Dept. of
Transp., 275 Ga. 827, 828–829, 573
S.E.2d 389, 391 (2002) (citations omit-

ted).
43Pfeiffer v. Georgia Dept. of

Transp., 275 Ga. 827, 829, 573 S.E.2d
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stances, the appellate court has discretion to address the issue-an
indication that is especially compelling if Pfeiffer is read in
conjunction with Dodd, which was handed down on the same
day. Presumably this discretion should be directed in part to the
question whether the issue raised on appeal is “completely differ-
ent” from the issues raised below. Nevertheless the Court of Ap-
peals has cited Pfeiffer for the subtlely more restrictive proposi-
tion that “in special circumstances an appellate court may
exercise discretion to consider arguments raised for the first time
on appeal.”44

Pfeiffer is distinguishable where an issue “was necessarily
resolved adversely to [the party appealing from a grant of sum-
mary judgment] by the trial court.”45 In an 8-to-4 vote the whole
Court of Appeals held that a by raising the issue of whether
MARTA, had exercised the “extraordinary diligence” required of
a common carrier, the plaintiff had adequately raised the issue of
MARTA’s failure to install a particular safety device.46 Moreover,
“[a]s a general rule, absent special circumstances, an appellate
court need not consider legal arguments raised for the first time
on appeal. [Citing Pfeiffer] But an argument on a factual issue
that is part of the movant’s prima facie case is not waived by fail-
ing to raise it in the trial court. . . . [T]o be entitled to summary
judgment, a party who bears the burden of proof at trial must
present the trial court with the facts showing its entitlement to
judgment. When the record fails to contain the facts supporting
the grant of summary judgment, the non-movant may argue this
ground to the appellate court regardless of whether the non-
movant asserted an objection to the prima facie case.”47

The right-for-any-reason rule discussed above is not without
limits. Its application presumes that the movant raised the issue
in the trial court and that the nonmovant had a fair opportunity
to respond.48

There is no parallel wrong-for-any-reason rule. If a trial court
declines to reach an issue, it is outside the appellate court’s scope
of review to decide the issue in the first instance if the case will

389, 391 (2002).
44Lowery v. Atlanta Heart Associ-

ates, P.C., 266 Ga. App. 402, 404(2),
597 S.E.2d 494 (2004).

45McCombs v. Synthes (U.S.A.),
277 Ga. 252, 254, 587 S.E.2d 594, 595
(2003).

46Rouse v. Metropolitan Atlanta
Rapid Transit Authority, 266 Ga. App.

619, 620(2), 597 S.E.2d 650 (2004),
judgment rev’d on other grounds, 279
Ga. 311, 612 S.E.2d 308 (2005).

47Kammerer Real Estate
Holdings, LLC v. PLH Sandy Springs,
LLC, 319 Ga. App. 393, 740 S.E.2d 635
(2012).

48Georgia-Pacific, LLC v. Fields,
293 Ga. 499, 748 S.E.2d 407 (2013).
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be returned to the trial court for further proceedings.49 The court
will not apply a “wrong for any reason” rule to reverse incorrect
rulings on issues not raised or ruled upon in the trial court.50

Entry of final judgment under O.C.G.A. § 9-11-54(b). The
standard of review of the issuance of a final order pursuant to
the first sentence of O.C.G.A. § 9-11-54(b) is abuse of discretion.51

A denial of such an order, however, is nonreviewable.52

Transfer to Juvenile Court. “[T]he legislature intended to
give superior court judges discretion in deciding whether to
transfer certain types of cases to juvenile court.”53

Special demurrers. On interlocutory appeal, “A defendant
who has timely filed a special demurrer is entitled to an indict-
ment perfect in form and substance.”54 After trial however, the
appellate courts “will not reverse a conviction in the absence of
prejudice to the defendant.”55

Failure to supply a proper expert affidavit in malprac-
tice cases. “The penalty for failure to supply a proper affidavit
per OCGA § 9-11-9.1 is dismissal. Usually dismissals are subject
to de novo review. But the interplay of OCGA §§ 24-9-67.1 [§§ 24-
7-702, 24-7-703 eff. Jan. 1, 2013] and 9-11-9.1 means that, when
the trial court has had the hearing contemplated by OCGA § 24-
9-67.1(d) [§ 24-7-702(d) eff. Jan. 1, 2013], appellate review
determines only whether the trial court has abused its
discretion.”56

Temporary restraining order or interlocutory
injunction. “We review the trial court’s ruling on [pre-trial]

49Piedmont Hosp., Inc. v. D.M.,
335 Ga. App. 442, 779 S.E.2d 36
(2015).

50Roberts v. First Georgia
Community Bank, 335 Ga. App. 228,
779 S.E.2d 113 (2015).

51Thompson v. City of Fitzgerald,
248 Ga. App. 725 (3), 548 S.E.2d 368
(2001).

52Synovus Bank v. Peachtree
Factory Center, Inc., 331 Ga. App. 628,
770 S.E.2d 887 (2015). In that case,
the Court of Appeals noted that it
“underst[oo]d [the plaintiff’s] desire to
have an immediately enforceable judg-
ment—it has no ability to expedite the
litigation in the trial court and the
remaining parties have no incentive to
do so and there is no evidence that the
trial court required the defendants to

post any security for the judgment
against them” but “conclude[d] that we
cannot review the trial court’s deci-
sion.”).

53State v. Ware, 258 Ga. App. 564,
565, 574 S.E.2d 632, 66 (2002).

54State v. Gamblin, 251 Ga. App.
283, 284, 553 S.E.2d 866 (2001).

55Dennard v. State, 243 Ga. App.
868, 877, 534 S.E.2d 182 (2000).

56Akers v. Elsey, 294 Ga. App.
359, 361, 670 S.E.2d 142, 144 (2008);
Spacht v. Troyer, 288 Ga. App. 898,
898-899(1), 655 S.E.2d 656 (2007)
(citations and punctuation omitted.).

“It is irrelevant whether or not
evidence was offered at the hearing.”
Vaughan v. WellStar Health System,
Inc., 304 Ga. App. 596, 601, 696 S.E.2d
506 (2010).
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injunctive relief for abuse of discretion.”57

Dismissal of complaint. “We review a dismissal of a com-
plaint de novo.”58 When a motion to dismiss for lack of personal
jurisdiction is decided based on written submissions, the appel-
late standard of review is nondeferential.59

Quashing a subpoena. “[A] trial court’s ruling on a motion to
quash a subpoena is reviewed for an abuse of discretion.”60

§ 20:14 Standard of review—Rulings during trial

The following topics contain discussions that the authors find
useful to appellate practitioners. This material does not seek to
cover all rulings during trial or provide a comprehensive review
of the law applicable to the topics that are identified here.

Batson motion. A trial court’s ruling, pursuant to a motion
challenging a jury strike under Batson v. Kentucky,1 that a
racially-neutral explanation had been given for the strike is
reviewed under the clearly-erroneous standard, giving the trial
court “great deference.”2

Excusing of a juror for cause. The decision to whether to
excuse a juror for cause is reviewed for abuse of discretion, but
the use of “talisman[ic]” rehabilitation questions has been disap-
proved, and trial courts have been urged to “err on the side of
caution by dismissing, rather than trying to rehabilitate, biased
jurors.”3

Evidence, relevancy. “The admission of evidence lies in the
sound discretion of the trial court.”4 “A trial court’s determination
of the relevancy of evidence will not be disturbed on appeal absent

57Slone v. Myers, 288 Ga. App. 8,
14, 653 S.E.2d 323 (2007) (overruled
on other grounds by, Reeves v. Upson
Regional Medical Center, 315 Ga. App.
582, 726 S.E.2d 544 (2012)).

58Jessup v. Ray, 311 Ga. App. 523,
716 S.E.2d 583 (2011) (citation omit-
ted). But see exception noted above
under subheading “Failure to supply a
proper expert affidavit in malpractice
cases.”

59Crossing Park Properties, LLC
v. JDI Fort Lauderdale, LLC, 316 Ga.
App. 471, 729 S.E.2d 605 (2012).

60In re Whittle, 339 Ga. App. 83,
85, 793 S.E.2d 123, 126 (2016).

[Section 20:14]
1Batson v. Kentucky, 476 U.S. 79,

106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).

2Johnson v. State, 266 Ga. 775,
776–77, 470 S.E.2d 637, 639–40
(1996); Lingo v. State, 263 Ga. 664,
668, 437 S.E.2d 463 (1993).

But see George v. State, 263 Ga.
App. 541, 548, 588 S.E.2d 312, 318
(2003) (“However, we are likewise
mindful that we must not subvert the
policy of Batson by acting as a rubber
stamp and accepting all race-neutral
explanations without question.”)

3Walls v. Kim, 250 Ga. App. 259,
260, 549 S.E.2d 797 (2001).

4Department of Transp. v.
Mendel, 237 Ga. App. 900, 902, 517
S.E.2d 365, 368 (1999).
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an abuse of discretion.”5 “[A] trial judge’s determination that evi-
dence offered as part of the res gestae is sufficiently informative
and reliable to warrant being considered by the jury will not be
disturbed on appeal unless that determination is clearly
erroneous.”6 “[E]vidence having a tendency to establish facts in
issue is relevant and admissible, and no matter how slight the
probative value, our law favors admission of relevant evidence.”7

Evidence, harmless error. “In determining if an error is
harmless, we review the record de novo. In doing so, we weigh
the evidence as we would expect reasonable jurors to have done
so, as opposed to assuming that they took the most pro-guilt pos-
sible view of every bit of evidence in the case. Thus, harmless-
error analysis differs from the analysis done to determine if the
evidence presented at trial was sufficient to support a conviction
as a matter of due process, which requires the reviewing court to
view all the evidence in the light most favorable to the jury’s
verdict.”8

The Court of Appeals has held, in a subsequently vacated deci-
sion, that “The test for whether an evidentiary error is harmful is
whether it affected the verdict,” and, as to harmless error in
cases involving comparative negligence, “when evidence which
the jury might view as bearing on a party’s negligence is
improperly admitted or excluded, the error ‘could impact the per-
centage of comparative negligence’ and therefore mandates
reversal.”9

Corroboration of accomplice testimony. O.C.G.A. § 24-
14-8, which requires corroboration of accomplice testimony in
felony cases, has been construed as follows. “It is not required
that the corroboration shall of itself be sufficient to warrant a
verdict, or that the testimony of the accomplice be corroborated
in every material particular [and] . . . slight evidence from an
extraneous source identifying the accused as a participator in the
criminal act will be sufficient corroboration of the accomplice to
support a verdict.”10

Mistrial. Whether to grant a mistrial because of the conduct of

5Allen v. Lefkoff, Duncan, Grimes
& Dermer, P.C., 212 Ga. App. 560,
561(2), 442 S.E.2d 466 (1994), rev’d on
other grounds, 265 Ga. 374, 374, 453
S.E.2d 719, 720 (1995).

6Andrews v. State, 249 Ga. 223,
228, 290 S.E.2d 71 (1982).

7City of Atlanta v. Bennett, 322
Ga. App. 726, 746 S.E.2d 198 (2013)
(citation omitted).

8Boothe v. State, 293 Ga. 285,

289 (2)(b), 745 S.E.2d 594 (2013) (cita-
tions and punctuation omitted).

9Dawson v. Fulton-DeKalb Hosp.
Authority, 227 Ga. App. 715, 490
S.E.2d 142 (1997), rev’d on other
grounds, 270 Ga. 376, 509 S.E.2d 28
(1998), on remand, Dawson v. Fulton-
DeKalb Hosp. Auth., 236 Ga. App. 96,
96, 511 S.E.2d 199, 200 (1999).

10Mulligan v. State, 245 Ga. 266,
269–70, 264 S.E.2d 204 (1980) (cita-
tion omitted) (brackets supplied).
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counsel is within the discretion of the trial court. The standard of
review is abuse of discretion.11

Expert witness. “We review a trial court’s decision to allow
expert opinion evidence for abuse of discretion.”12 Rulings on the
exclusion of an expert, the viability of the method the expert
used, and the adequacy of the basis for the opinion are reviewed
for abuse of discretion.13

§ 20:15 Standard of review—Rulings at the close of
evidence or after trial

Findings of fact. O.C.G.A. § 9-11-52(a), which provides for
findings of fact by the court “[i]n ruling on interlocutory injunc-
tions and in all nonjury trials in courts of record,” provides that
such “[f]indings shall not be set aside unless clearly erroneous,
and due regard shall be given to the opportunity of the trial court
to judge the credibility of the witnesses.”1 In Jefferson v. Zant,2

the Supreme Court declined an appellant’s invitation to apply a
less deferential standard of review to finding of facts drafted by
the prevailing party, but did criticize the practice. “[U]nder
certain circumstances it is an abuse of discretion for the trial
court to fail to issue findings in response to a request under
subsection (c)” of § 9-11-52, which provides that the trial court
may amend an order to add findings of fact and conclusions of
law upon a request filed within twenty days of the order.3 “[E]ven
though the mother did not ask the trial court to include findings
of fact in its written order [granting visitation to a grandparent]

11McEachern v. McEachern, 260
Ga. 320, 322, 394 S.E.2d 92 (1990);
McCluskey v. American Oil Co., 225
Ga. 63, 165 S.E.2d 830 (1969).

12Hodges v. State, 319 Ga. App.
657, 657(2), 738 S.E.2d 111 (2013)
(citation omitted).

13Firmani v. Dar-Court Builders,
LLC, 339 Ga. App. 413, 421–22, 793
S.E.2d 596, 603 (2016).

[Section 20:15]
1For a “rare case in which that

standard is met,” see Sadler v. First
Nat. Bank of Baldwin County, 267 Ga.
122, 475 S.E.2d 643 (1996).

“[T]he clearly erroneous test is
in effect the same standard as the any
evidence rule.” Asgharneya v. Hadavi,
298 Ga. App. 693, 680 S.E.2d 866 (2009)
(citation and punctuation omitted).

See also State v. Thompson, 261

Ga. App. 828, 584 S.E.2d 7 (2003).
2Jefferson v. Zant, 263 Ga. 316,

317, 431 S.E.2d 110 (1993).
3Jones v. Smith, 250 Ga. App.

486, 488, 552 S.E.2d 112 (2001) (citing
Gold Kist, Inc. v. Wilson, 220 Ga. App.
426, 428, 469 S.E.2d 504 (1996)).

“Although a . . . motion [for
findings of fact and conclusions of law]
filed before the court enters its judg-
ment generally requires the court’s
compliance, the court’s entry of find-
ings of fact and conclusions of law is
permissive, not mandatory, when the
motion is filed after the judgment is
entered. We will interfere with the
trial court’s decision on whether to
make such findings only if such deci-
sion demonstrates an abuse of its
discretion.” SN Intern., Inc. v. Smart
Properties, Inc., 311 Ga. App. 434, 715
S.E.2d 826 (2011).
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either before or after the court issued the order, and even though
she failed to raise this issue in the court below, we are compelled
to vacate the court’s [order]. On remand, the trial court is directed
to determine whether the record contains sufficient clear and
convincing evidence to support its ruling and, if so, to issue
specific, written findings of fact to support such ruling, pursuant
to the requirements of OCGA § 19-7-3(c)(1).”4

Sufficiency of the evidence. The standard applicable to
review of the sufficiency of the evidence in criminal cases differs
from that applied to most factual determinations. In compliance
with the United States Supreme Court case Jackson v. Virginia,5

the Georgia courts have held that “whether the challenge arises
from the overruling of a motion for directed verdict or the over-
ruling of a motion for new trial based upon alleged insufficiency
of the evidence,” the evidence is sufficient to convict if “a rational
trier of fact could have found the essential elements of the crime
. . . beyond a reasonable doubt.”6 Circumstantial evidence can-
not sustain a conviction “if the circumstances are reasonably con-
sistent with the hypothesis of innocence, as well as the hypothesis
of guilt.”7 “In considering the sufficiency of the evidence support-
ing a juvenile court adjudication of delinquency, [the appellate
courts apply] the same standard of review that is used in any
criminal case.”8

As to civil cases, “The sufficiency of the circumstantial evi-
dence, and its consistency or inconsistency with alternative
hypotheses, is a question for the jury . . . . Yet before there is,
in legal contemplation, any evidence, the circumstances shown
must, in some appreciable degree, tend to establish the conclu-
sion claimed.”9

Where the First Amendment is implicated, the appellate courts’
“obligation is to make an independent examination of the whole
record in order to make sure that the judgment does not consti-

4Van Leuvan v. Carlisle, 322 Ga.
App. 576, 745 S.E.2d 814 (2013) (cita-
tions omitted) (physical precedent
only).

5Jackson v. Virginia, 443 U.S.
307, 99 S. Ct. 2781, 61 L. Ed. 2d 560
(1979).

6Humphrey v. State, 252 Ga. 525,
527, 314 S.E.2d 436 (1984). See also
O.C.G.A. § 24-14-6, which provides:
“To warrant a conviction on circum-
stantial evidence, the proved facts
shall not only be consistent with the

hypothesis of guilt, but shall exclude
every other reasonable hypothesis
save that of the guilt of the accused.”

7Williamson v. State, 191 Ga.
App. 388, 389, 381 S.E.2d 766 (1989).

8In re R.H., 266 Ga. App. 751,
598 S.E.2d 369 (2004).

9Southern Ry. Co. v. Georgia
Kraft Co., 258 Ga. 232, 232–233, 367
S.E.2d 539 (1988); Persinger v. Step
By Step Infant Development Center,
253 Ga. App. 768, 771, 560 S.E.2d 333,
337 (2002).
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tute a forbidden intrusion on the field of free expression.”10

Sufficiency of the evidence, venue. As to “the proper scope
of appellate review of the sufficiency of the evidence to establish
venue” the Supreme Court has held “that, because venue is an
essential element of the State’s case and must be decided by a
jury, only evidence presented to the jury may be considered on
appeal.”11

Directed verdict. “The standard for review of a directed
verdict and a judgment n.o.v. are the same: ‘Where there is no
conflict in the evidence as to any material issue, and the evidence
introduced, with all reasonable deductions therefrom, shall
demand a particular verdict, such verdict shall be directed.’ ”12

“We conduct a de novo review on appeal from the grant of a
directed verdict and will uphold it only if all of the evidence
demands it.”13 “Except in rare cases, as where the defendant
would be subjected to unfairness or undue prejudice, or where
the plaintiff has given evidence of an intention deliberately to
trifle with the court, or to delay the progress of the trial, it is an
abuse of discretion for the trial judge to refuse to allow the
plaintiff to produce additional evidence sufficient to avoid a
[directed verdict].”14 “In reviewing the denial of a motion for a
judgment notwithstanding the verdict . . ., this Court must af-
firm if there is any evidence to support the jury’s verdict, and in
making this determination, we must construe the evidence in the
light most favorable to the prevailing party. The determinative
question is not whether the verdict and the judgment of the trial
were merely authorized, but is whether a contrary judgment was
demanded.”15

Special verdict form. “Submission of a special verdict form is
a matter within the sound discretion of the trial court and absent
an abuse of discretion, the court’s choice will not be overturned.”16

Motion for new trial. ‘‘The first grant of a new trial shall not
be disturbed by an appellate court unless the appellant shows
that the judge abused his discretion in granting it and that the

10Lake Park Post, Inc. v. Farmer,
264 Ga. App. 299, 300, 590 S.E.2d 254
(2003), citing, Bose Corp. v. Consum-
ers Union of U.S., Inc., 466 U.S. 485,
499, 104 S. Ct. 1949, 80 L. Ed. 2d 502
(1984).

11Thompson v. State, 257 Ga. App.
426, 571 S.E.2d 158 (2002).

12Southern Water Technologies,
Inc. v. Kile, 224 Ga. App. 717, 719, 481
S.E.2d 826 (1997).

13Allen v. Spiker, 301 Ga. App.
893 (1), 689 S.E.2d 326 (2009) (cita-

tion omitted).
14Walker v. Central of Georgia Ry.

Co., 47 Ga. App. 240, 253, 170 S.E.
258, 264 (1933); Phiel v. Boston, 262
Ga. App. 814, 817–818, 586 S.E.2d
718, 721 (2003) (physical precedent).

15Yi v. Li, 313 Ga. App. 273, 274,
721 S.E.2d 144 (2011) (citations and
punctuation omitted; emphasis added).

16Griffin v. Kangaroo, Inc., 208
Ga. App. 190, 191, 430 S.E.2d 82
(1993).
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law and facts require the verdict notwithstanding the judgment
of the presiding judge.’’17 This standard of review generally ap-
plies to criminal cases as well as civil cases.18 The standard of ap-
pellate review of the denial of a motion for new trial on the gen-
eral grounds is essentially the same as that applicable to the
denial of a motion for directed verdict or judgment n.o.v. The ap-
pellate courts “can only set a verdict aside, on evidentiary
grounds, as being contrary to law in that it lacks any evidence by
which it could be supported.”19 “We review the grant of a motion
for new trial on special grounds involving a legal question de
novo.”20 “A motion for new trial because of improper juror conduct
is addressed to the sound discretion of the trial judge, and unless
there is an abuse of discretion, the appellate court will not upset
the trial court’s determination.”21 As to review of the grant of a
motion for new trial, see § 11:3, supra.

Excessive or inadequate verdict. Both trial and appellate
courts have the authority to set aside an inadequate or excessive
jury verdict under O.C.G.A. § 51-12-12: “Although the statutory
standard has been variously described, ‘[a]s a general rule, the
size of the award for damages in a case such as this is left to the
enlightened conscience of impartial jurors, subject to approval of
the trial court. The appellate court will not disturb the award
“absent an award so excessive or inadequate as to shock the
judicial conscience.” ’ While this test admittedly sets a high
threshold for an appellate court to upset a jury verdict, that stan-
dard is not unlike the ‘arbitrary and unreasonable’ measure for
unconstitutionality.”22 Rejecting the argument that a verdict of
compensatory and punitive damages totalling $30,000 in a
nuisance action between next-door neighbors was so excessive as
to shock the conscience, the Court of Appeals articulated the ap-
plicable standard of review: “As a general rule, the size of the
award for damages in a case such as this is left to the enlightened
conscience of impartial jurors, subject to approval of the trial
court. The appellate court will not disturb the award absent an
award so excessive or inadequate as to shock the judicial con-
science . . . . An excessive or inadequate verdict constitutes a
mistake of fact rather than of law. It addresses itself to the discre-
tion of the trial judge who saw the witnesses and heard the

17O.C.G.A. § 5-5-50.
18O’Neal v. State, 285 Ga. 361,

362, 677 S.E.2d 90, 91 (2009).
19Cook v. Huff, 274 Ga. 186, 552

S.E.2d 83 (2001) (citations omitted).
20State v. Nicholson, 321 Ga. App.

314, 314, 739 S.E.2d 145 (2013) (cita-
tion omitted).

21Economic Exterminators of
Savannah, Inc. v. Wheeler, 259 Ga.
App. 192, 576 S.E.2d 601 (2003).

22Hospital Authority of Gwinnett
County v. Jones, 259 Ga. 759, 766, 386
S.E.2d 120 (1989) (citations omitted)
(emphasis supplied).
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testimony. [The appellate courts are courts] for the correction of
errors of law only, and [the appellate courts’] jurisdiction is
confined to the question of whether the trial court abused its
discretion . . . .”23

Punitive damages. The United States Supreme Court has
held that review of the constitutionality of punitive damages
awards “merits de novo review.”24 The Georgia Court of Appeals
has held that the de novo standard applies only to federal
constitutional claims of excessiveness, and does not extend to
state constitutional or federal common law claims of
excessiveness.25

Judgment notwithstanding the verdict. “The standard for
review of a directed verdict and a judgment n.o.v. are the same:
‘Where there is no conflict in the evidence as to any material is-
sue, and the evidence introduced, with all reasonable deductions
therefrom, shall demand a particular verdict, such verdict shall
be directed.’ ”26 “In reviewing the denial of a motion for a judg-
ment notwithstanding the verdict . . ., this Court must affirm if
there is any evidence to support the jury’s verdict, and in making
this determination, we must construe the evidence in the light
most favorable to the prevailing party. The determinative ques-
tion is not whether the verdict and the judgment of the trial were
merely authorized, but is whether a contrary judgment was
demanded.”27

Motion to set aside judgment. “[W]e do not reverse a trial
court’s ruling on a motion to set aside [a judgment] unless the
trial court abused its discretion.”28

Ineffective assistance of counsel. “The standard of review
on the question of trial counsel’s effectiveness, sometimes called
the Strickland standards, is whether the conduct of counsel
thwarted the adversary process to the point that the result of the

23Light v. Mason, 225 Ga. App.
260, 261–62, 483 S.E.2d 685 (1997)
(citations and punctuation omitted).

24Cooper Industries, Inc. v. Leath-
erman Tool Group, Inc., 532 U.S. 424,
121 S. Ct. 1678, 149 L. Ed. 2d 674
(2001).

25Time Warner Entertainment
Co. v. Six Flags Over Georgia, LLC,
254 Ga. App. 598, 563 S.E.2d 178 (2002)
(overruling in part Kent v. A.O. White,
253 Ga. App. 492, 559 S.E.2d 731
(2002)).

In reviewing a plaintiff/cross-
appellant’s claim of error in directing
a verdict against her claim for puni-

tive damages, the Court’s task was to
“determine as a matter of law whether
the evidence was sufficient under the
clear and convincing standard.”
Ambling Management Company v.
Purdy, 283 Ga. 21, 32 (7), 640 S.E.2d
620 (2006).

26Griffin v. Kangaroo, Inc., 208
Ga. App. 190, 191, 430 S.E.2d 82
(1993).

27Yi v. Li, 313 Ga. App. 273, 274,
721 S.E.2d 144 (2011) (citations and
punctuation omitted).

28Barner v. Binkley, 304 Ga. App.
73, 695 S.E.2d 398 (2010).
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trial could not be relied upon as being just. To meet this stan-
dard, the defendant must show ‘a reasonable probability that but
for counsel’s unprofessional errors, the result of the proceedings
would have been different.’ ”29 In determining whether the appel-
lant has satisfied this prejudice standard, the court will consider
the effect of the attorney’s errors not in isolation but in combina-
tion, reviewing the record de novo and weighing the evidence as
the court would expect reasonable jurors would have done.30

Failure at the hearing on a motion for new trial to adduce
testimony from trial counsel about an arguably strategic decision
will create a presumption that the decision was “a strategic one
that does not amount to ineffective assistance.”31 Review of denial
of a new trial motion premised on ineffective assistance is subject
to the clearly-erroneous standard.32 Where the trial court has
found ineffective assistance, that finding is insulated by the
abuse-of-discretion standard.33 In 2009, the Supreme Court over-
ruled numerous cases that had deviated from correct application
of the standard by which ineffective assistance claims are
measured.

Over the years, our appellate courts have on occasion deviated
from this standard by eliminating the “reasonable probability”
language and requiring a defendant to show that but for counsel’s
error, the outcome of the case would have been different. The
Strickland Court specifically noted that “a defendant need not show
that counsel’s deficient conduct more likely than not altered the
outcome in the case.” Strickland, supra 466 U.S. at 693, 104 S.Ct.
2052. “[T]he question is whether there is a reasonable probability
that, absent the errors, the factfinder would have had a reasonable
doubt respecting guilt.” Id. 466 U.S. at 695, 104 S.Ct. 2052. Cases
which have ignored the reasonable probability requirement of
Strickland have placed a more stringent burden on the defen-
dant—an unconditional showing that the defendant would have
been acquitted had counsel not performed deficiently.34

The Supreme Court went on in a footnote to “note that numerous
other Court of Appeals cases have misstated the prejudice prong
of Strickland, but have analyzed the issue by determining that
counsel was not deficient under the first prong, or have gone on
to analyze the prejudice issue correctly. These cases have not

29Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984); Reese v. State, 257 Ga.
624, 625, 361 S.E.2d 796 (1987).

30Kennebrew v. State, 299 Ga.
864, 873–74, 792 S.E.2d 695, 703
(2016).

31Allen v. State, 299 Ga. App. 201,
683 S.E.2d 343 (2009); John v. State,

282 Ga. 792, 796(7)(c), 653 S.E.2d 435
(2007).

32McFadden v. State, 218 Ga. App.
327, 461 S.E.2d 542 (1995).

33Weldon v. Hawkins, 251 Ga.
188, 304 S.E.2d 66 (1983).

34Miller v. State, 285 Ga. 285,
286, 676 S.E.2d 173, 174 (2009).

§ 20:15 GEORGIA APPELLATE PRACTICE

648

Copyright © 2018 Thomson Reuters. All Rights Reserved. 
The full book is available at http://bit.ly/McFadAppGA.

Chapter 9 
64 of 103



been included in our compendium.”35

Attorney fee awards. Attorney fee awards pursuant to
O.C.G.A. §§ 13-6-11 and 33-4-6 are reviewed under the any-
evidence rule, unless it can be said as a matter of law that there
was a reasonable defense.36 Attorney fee awards pursuant to
O.C.G.A. § 9-15-14(a) are also reviewed under the any-evidence
rule.37 But the Court of Appeals has recognized that, “whether at-
torney fees are required under OCGA § 9-15-14(a) depends in
some cases not so much upon an assessment of what we usually
mean when we speak of ‘evidence’—testimony and exhibits and
the like—but upon an assessment of the state of the law at the
time a party advanced a legal argument that, another party now
contends, forms the basis for an award of attorney fees. Such an
assessment of the state of the law, we think, itself presents a
question of law, and we usually do not defer to trial courts about
pure questions of law.”38 “However, if the party defending against
the motion advances a justiciable issue of law or fact and pro-
duces evidence to support it, it is error for the trial court to award
fees under OCGA § 9-15-14(a).”39 Attorney fee awards pursuant
to O.C.G.A. § 9-15-14(b) are reviewed under the abuse of discre-
tion standard.40 But attorney fee awards must be supported by
factual findings and legal conclusions; if such findings are omit-
ted, the case must be vacated and remanded for clarification of

35Miller v. State, 285 Ga. 285,
287, 676 S.E.2d 173, 175 (2009).

36Binns v. Metropolitan Atlanta
Rapid Transit Authority, 250 Ga. 847,
301 S.E.2d 877 (1983); Ken-Mar Const.
Co., Inc. v. Bowen, 245 Ga. 676, 266
S.E.2d 796 (1980).

37Citizens and Southern Trust Co.
v. Trust Co. Bank, 262 Ga. 345, 417
S.E.2d 148 (1992).

For a case in which the stan-
dard is met and an attorney fee award
is reversed, see Doster v. Bates, 266
Ga. App. 194, 596 S.E.2d 699 (2004)
(“It seems that, in this case, the trial
court penalized Doster because her
claims ultimately lacked merit. This,
however, is not the appropriate stan-
dard. Rather, we look to see whether
the claim either had factual merit or
presented a justiciable issue.”).

38Gibson Const. Co. v. GAA
Acquisitions I, LLC, 314 Ga. App. 674,
675-76, 725 S.E.2d 806, 808-09 (2012).
Gibson goes on to hold (314 Ga. App.
at 677):

Generally speaking, an award of at-
torney fees cannot be sustained if it is
based on an argument about the mean-
ing of a statute, where the statute does
not speak explicitly to the issue at
hand, where the statute has not previ-
ously been interpreted with respect to
that issue, and where some support for
the argument can be gleaned from the
text or purpose of the statute. See Fox
v. City of Cumming, 298 Ga.App. 134,
136, 679 S.E.2d 365 (2009).

39Brewer v. Paulk, 296 Ga. App.
26(1), 29, 673 S.E.2d 545, 548 (2009).

40Citizens and Southern Trust Co.
v. Trust Co. Bank, 262 Ga. 345, 417
S.E.2d 148 (1992).

For a case in which the stan-
dard is met and an attorney fee award
is reversed, see Doster v. Bates, 266
Ga. App. 194, 596 S.E.2d 699 (2004).

For an extended discussion in a
9-to-3 opinion of what constitutes a
bona fide controversy under O.C.G.A.
13-6-11, see Anderson v. Cayes, 278
Ga. App. 592, 630 S.E.2d 441 (2006).
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the trial court’s order.41 “[T]he trial court must limit the fees
award to those fees incurred because of the sanctionable conduct.
Lump sum or unapportioned attorney fees awards are not permit-
ted in Georgia.”42 “[A]ttorney fees sought under O.C.G.A. § 13-
1-11 [Validity and enforcement of obligations to pay attorney’s
fees upon notes or other evidence of indebtedness] are mandatory
where the statute’s conditions have been clearly satisfied.”43

Supersedeas bond. The amount of and conditions upon a su-
persedeas bond are within the discretion of the trial court.44

Motion for out-of-time appeal. “Grant or denial of a motion
for an out-of-time appeal is within the discretion of the trial
court, and its decision must be affirmed absent an abuse of that
discretion. The determination of such a motion turns on ‘who
bore the ultimate responsibility for the failure to file a timely
appeal.’ ”45

§ 20:16 Standard of review—Rulings as to particular
claims and issues

The following topics contain discussions that the authors find
useful to appellate practitioners. This text does not seek to cover
all areas of substantive law or provide a comprehensive review of
the law applicable to the topics that are identified here.

Administrative ruling interpreting statute or manual.
Where the pertinent statutory language was “unambiguous,” a
divided Supreme Court refused to extend deference to an
administrative agency’s interpretation of the statute.1 “When
statutes and regulations are interpreted by the Commissioner

41Parland v. Millennium Const.
Services, LLC, 276 Ga. App. 590, 623
S.E.2d 670, 673 (2005); McKemie v.
City of Griffin, 272 Ga. 843, 537 S.E.2d
66 (2000); Cotting v. Cotting, 261 Ga.
App. 370, 582 S.E.2d 527 (2003).

42Brewer v. Paulk, 296 Ga. App.
26(2), 31, 673 S.E.2d 545, 550 (2009)
(citations and internal punctuation
omitted). But attorney time expended
in pursuit of a successful breach-of-
contract claim is recoverable under
O.C.G.A. § 13-6-11 without being lim-
ited to that spent on the one breach-
of-contract theory that was successful
Fowler’s Holdings, LLLP v. CLP
Family Investments, L.P., 318 Ga.
App. 73(2), 732 S.E.2d 777 (2012).

43TermNet Merchant Services,
Inc. v. Phillips, 277 Ga. 342, 588 S.E.2d

745 (2003).
44Dudley v. State, 230 Ga. App.

339, 496 S.E.2d 341 (1998) (bond con-
ditions found unreasonable).

45Jones v. State, 260 Ga. App. 251,
581 S.E.2d 315 (2003) (citations omit-
ted) (reversing the denial of a motion
for out of time appeal where unrebut-
ted evidence established that the mov-
ant’s failure to file a timely appeal was
“not due to his own conduct.”).

[Section 20:16]
1Sawnee Elec. Membership Corp.

v. Georgia Public Service Com’n, 273
Ga. 702, 544 S.E.2d 158 (2001).

See also Infinite Energy, Inc. v.
Georgia Public Service Com’n, 257 Ga.
App. 757, 758, 572 S.E.2d 91 (2002)
(“[C]ourts review agency findings of
fact to determine whether they are
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empowered to enforce them, that interpretation is entitled to def-
erence, Commissioner of Ins. v. Stryker, 218 Ga. App. 716, 718,
463 S.E.2d 163 (1995), unless that interpretation is contrary to
the plain language of the statute. Sawnee Elec. Membership Corp.
v. Georgia Public Service Com’n, 273 Ga. 702, 706, 544 S.E.2d
158 (2001).”2 A “departmental manual, the terms of which had
not undergone the scrutiny afforded a statute during the legisla-
tive process or the adoption process through which all rules and
regulations must pass” was not entitled to judicial deference.3

Antenuptial agreement, enforceability of. “[W]e evaluate a
trial court’s ruling regarding the enforceability of an antenuptial
agreement under the familiar abuse of discretion standard of
review.”4

Arbitration. A trial court’s order granting or denying a mo-
tion to compel arbitration is reviewed de novo.5

Attorney fees agreements with minors, probate court ap-
proval of. “The determination of reasonable attorney fees in
[such cases is] left to the probate court’s discretion, and [the ap-
pellate courts] will not disturb the [probate] court’s determina-
tion absent a showing of abuse of that discretion.” When probate
courts exercise such authority, “the overriding principle in cases
involving a minor’s property ‘is, of course, protection of the minor
through judicial oversight.’ ” Although superior courts sometimes
have occasion to approve attorney fee agreements entered into by
or on behalf of a minor, superior courts are “not charged with the

supported by any evidence. And in
considering agency conclusions of law,
courts conduct a de novo review.”); ac-
cord, Pruitt Corp. v. Georgia Dept. of
Community Health, 284 Ga. 158, 664
S.E.2d 223 (2008).

2United American Ins. Co. v.
Insurance Dept. of Georgia, 258 Ga.
App. 735, 574 S.E.2d 830 (2002). See
also Handel v. Powell, 284 Ga. 550,
553, 670 S.E.2d 62 (2008); Georgia
Power Co. v. Georgia Public Service
Com’n, 296 Ga. App. 556(2), 675 S.E.2d
294 (2009). See Palmyra Park Hosp.,
Inc. v. Phoebe Sumter Medical Center,
310 Ga. App. 487, 714 S.E.2d 71 (2011),
discussing the deference and the rea-
sons for it at some length. See also
Shipley, The Chevron Two-Step in
Georgia’s Administrative Law, 46 Ga.
L. Rev. 873, 877 (2012) (arguing that
Georgia’s appellate courts have ad-
opted a two-step analysis that re-
sembles but predates, the federal rule

of Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467
U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d
694 (1984), that in the first step Geor-
gia courts use traditional tools of
statutory construction to determine
whether the statute in question is
ambiguous, that if it is not ambiguous
the agency’s interpretation is not
entitled to deference, but that if it is
ambiguous the agency’s interpretation
will be accorded strong deference and
affirmed if reasonable).

3Pruitt Corp. v. Georgia Dept. of
Community Health, 284 Ga. 158,
159–60, 664 S.E.2d 223 (2008).

4Lawrence v. Lawrence, 286 Ga.
309, 310 (1), 687 S.E.2d 421 (2009)
(citation omitted).

5Miller v. GGNSC Atlanta, LLC,
323 Ga. App. 114(1), 746 S.E.2d 680
(2013).
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same special duties over a minor’s estate as is a probate court.”6

Child custody, change of. In child custody modification cases,
the any-evidence rule is modified by the adjective “reasonable.”
“In determining whether a material change of condition has oc-
curred, the trial court is vested with a discretion which will not
be controlled by [the appellate courts] absent abuse. [The appel-
late courts] will affirm the trial court’s decision if there is any
reasonable evidence to support it.”7 Moreover, “[w]hen reviewing
a child custody decision, this Court views the evidence presented
in the light most favorable to upholding the trial court’s order.”8

Child support. “[Q]ualitative determinations regarding devia-
tion from the presumptive amount of child support are commit-
ted to the discretion of the court or jury. . . . [W]e review any
findings based on disputed facts or witness credibility under the
clearly erroneous standard, and we review the decision to devi-
ate, or not to deviate, from the presumptive amount of child sup-
port under the abuse of discretion standard.”9

Civil commitment, application for release from. In cases
where an acquittal by reason of insanity has been followed by
civil commitment, the standard of review on appeal from denial
of an application for release “is whether after reviewing the evi-
dence in the light most favorable to the state, a rational trier of
fact could have found that the defendant failed to prove by a
preponderance of the evidence that he was [sane].”10

Class action certification. “[T]he trial court has discretion in
certifying a class.”11

Constitutionality of statutes. As a prerequisite to attacking
the constitutionality of a statute, the complaining party must
show that the statute is hurtful to the attacker. This issue is
purely legal and is reviewed de novo.12 For equal protection chal-
lenges to the constitutionality of statutes, the Supreme Court
“typically employ[s] a two-tiered analysis, applying strict scrutiny
to cases involving fundamental rights or suspect classifications,

6Rowen v. Estate of Hughley, 272
Ga. App. 55, 611 S.E.2d 735 (2005) cit-
ing Grange Mut. Cas. Co. v. Kay, 264
Ga. App. 139, 589 S.E.2d 711 (2003)
and distinguishing Tillett v. Patel, 192
Ga. App. 60, 383 S.E.2d 622 (1989).

7Scott v. Scott, 227 Ga. App. 346,
489 S.E.2d 117 (1997).

8Donohoe v. Donohoe, 323 Ga.
App. 473, 746 S.E.2d 185 (2013) (phys-
ical precedent only).

9Parker v. Parker, 293 Ga. 300,
304 (2), 745 S.E.2d 605 (2013) (cita-

tion omitted).
10Nagel v. State, 262 Ga. 888,

891–93, 427 S.E.2d 490 (1993) (brack-
ets supplied).

11UNUM Life Ins. Co. of America
v. Crutchfield, 256 Ga. App. 582, 584,
568 S.E.2d 767, 770 (2002); but see
Griffin Industries, Inc. v. Green, 297
Ga. App. 354(2), 677 S.E.2d 310 (2009)
(physical precedent) (questioning the
wisdom of that standard).

12Parker v. Leeuwenburg, 300 Ga.
789, 797 S.E.2d 908 (2017).
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and applying a ‘rational relation’ test to all other cases.”13

Contempt, civil. “In civil contempt appeals, if there is any ev-
idence from which the trial court could have concluded that its
order had been violated, [the appellate courts] are without power
to disturb the judgment absent an abuse of discretion.”14

Contempt, criminal. Jackson v. Virginia,15 which establishes
the standard of review for the sufficiency of the evidence to sup-
port a criminal conviction, is also applicable to convictions for
criminal contempt.16 “The question of whether a contempt has oc-
curred is for the trial court, and its determination will be
overturned only if there has been a gross abuse of discretion. On
appellate review of a criminal contempt conviction, [the appel-
late] Court determines whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt.”17 “[A]n attorney may be held in contempt for
statements made during courtroom proceedings only after the
court has found (1) that the attorney’s statements and attendant
conduct either actually interfered with or posed an imminent
threat of interfering with the administration of justice and (2)
that the attorney knew or should have known that the state-
ments and attendant conduct exceeded the outermost bounds of
permissible advocacy. Because contempt is a crime, the evidence
must, of course, support these findings beyond a reasonable
doubt.”18

Contract construction. “The construction of a contract is a
question of law for the court unless, after the application of the
rules of construction, the contract remains ambiguous.”19

Disqualification of attorney. “This Court’s review of a trial
court’s ruling on a motion to disqualify is subject to an abuse of

13Craven v. Lowndes County
Hosp. Authority, 263 Ga. 657, 661, 437
S.E.2d 308 (1993) (Benham, J., dis-
senting). Accord Nix v. Long Mountain
Resources, Inc., 262 Ga. 506, 422
S.E.2d 195 (1992). See also the major-
ity opinion in Craven v. Lowndes
County Hosp. Authority, 263 Ga. 657,
437 S.E.2d 308 (1993). In his Craven
dissent, Justice Benham advocated
adoption of “an intermediate standard
of review which may be called the
‘substantial relation’ test.” 263 Ga. at
661.

14In re Waitz, 255 Ga. App. 841,
842, 567 S.E.2d 87, 88 (2002).

15Jackson v. Virginia, 443 U.S.
307, 99 S. Ct. 2781, 61 L. Ed. 2d 560
(1979).

16In re Bergin, 255 Ga. 429, 341
S.E.2d 8 (1986).

17Morris v. State, 295 Ga. App.
579, 579-580, 672 S.E.2d 531, 532
(2009) (citations and punctuation omit-
ted).

18In re Jefferson, 283 Ga. 216,
220, 657 S.E.2d 830, 833 (2008).

19Sagon Motorhomes, Inc. v.
Southtrust Bank of Georgia, N.A., 225
Ga. App. 348, 349, 484 S.E.2d 21, 23
(1997).
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discretion standard.”20 “The trial court’s decision on whether an
ethical requirement bars a lawyer from representing a defendant
is reviewed on appeal for abuse of discretion.”21

Entry of final judgment under O.C.G.A. § 9-11-54(b). The
standard of review of the issuance of a final order pursuant to
the first sentence of O.C.G.A. § 9-11-54(b) is abuse of discretion.22

A DENIAL of such an order, however, is nonreviewable.23

FELA damages. Punitive damages are not recoverable under
the Federal Employers’ Liability Act, but a jury verdict in an
FELA case cannot be overturned on that basis unless it is “so
excessive or inadequate as to shock the judicial conscience and
raise an irresistible inference that passion, prejudice or another
improper cause invaded the trial . . . . It must carry its death
warrant upon its face.”24

Foreclosure. “Value on the date of sale is a factual question
to be resolved by the trier of fact.”25

Gratuities clause. Whether a “statute violates the gratuities
clause [of the Georgia Constitution] is a mixed question of fact
and law. Under this standard of review, [the appellate courts]
must defer to the trial court’s factual findings unless clearly er-
roneous, but are not bound by its legal conclusions. As a result,
[the appellate courts’] responsibility is to decide whether the new
statutory provisions provide a benefit to the public that is suf-
ficiently substantial to avoid being an unconstitutional gratuity.”26

Indigence. “A trial court’s determination regarding a defen-
dant’s indigent status is not subject to review; however, [the ap-
pellate courts can] inquire into whether the trial court followed
the proper procedure in making that determination.”27

Injunction. O.C.G.A. § 9-5-8 places the “granting and continu-

20Cardinal Robotics, Inc. v. Moody,
287 Ga. 18, 22, 694 S.E.2d 346 (2010)
(citation omitted).

21Registe v. State, 287 Ga. 542,
697 S.E.2d 804 (2010).

22Thompson v. City of Fitzgerald,
248 Ga. App. 725 (3), 548 S.E.2d 368
(2001).

23Synovus Bank v. Peachtree
Factory Center, Inc., 331 Ga. App. 628,
770 S.E.2d 887 (2015). In that case,
the Court of Appeals noted that it
“underst[oo]d [the plaintiff’s] desire to
have an immediately enforceable judg-
ment—it has no ability to expedite the
litigation in the trial court and the
remaining parties have no incentive to

do so and there is no evidence that the
trial court required the defendants to
post any security for the judgment
against them” but “conclude[d] that we
cannot review the trial court’s deci-
sion.”).

24Norfolk Southern Ry. Co. v.
Jones, 219 Ga. App. 602, 608, 466
S.E.2d 260 (1995).

25Fayette Promenade, LLC v.
Branch Banking & Trust Co., 258 Ga.
App. 323, 324, 574 S.E.2d 319 (2002).

26Garden Club of Georgia v. Shack-
elford, 274 Ga. 653, 560 S.E.2d 522
(2002).

27Lopez v. State, 259 Ga. App.
720, 723, 578 S.E.2d 304, 307 (2003).
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ing of injunctions” in “the sound discretion of the [trial] judge.”28

Consequently, “the exercise of discretion by the lower court in
granting and continuing [preliminary] injunctions will not be
interfered with in the absence of manifest abuse.”29 The standard
has been formulated in language somewhat more favorable to ap-
pellants, however. “We may not reverse the grant or denial of
preliminary injunctive relief absent an abuse of discretion, ‘or, as
alternatively stated, unless there was no evidence on which to
base the ruling.’ When the evidence is not in material conflict,
however, the applicable rules of law cannot be avoided on the
basis of discretion.”30 Moreover, “[t]hough whether to grant an in-
terlocutory injunction is within the discretion of the superior
court judge, ‘under the discretion vested in him, no judge has
authority to disregard or even to impair any acknowledged or
established right of a party by its exercise, and if he does so, he
abuses that discretion. The power ought to be exercised in favor
of the party having the legal right . . . .’ ”31

Insanity defense. The standard of review of a conviction
rejecting the insanity defense “is whether the evidence, when
construed most favorably for the State, would be sufficient to au-
thorize a rational trier of fact to find that appellant failed to
prove by a preponderance of the evidence that [he] was insane at
the time of the [crimes.]”32

Judicial estoppel. “We review a trial court’s application of
judicial estoppel only for an abuse of discretion.”33

Receiver, appointment of. The decision to appoint a receiver
pursuant to O.C.G.A. § 9-8-3 “is discretionary and will not be con-

28“We first address the appropri-
ate standard of review. [A defendant]
contends that because witnesses testi-
fied at the hearing on its earlier mo-
tion to dissolve the preliminary injunc-
tion, that hearing was ‘tantamount to
trial’ and the trial court’s finding that
no disputed issues of fact existed
therefore must be ‘accorded substan-
tial deference.’ This novel argument is
without merit. [The defendant’s] sum-
mary judgment motion was not yet
filed at the time of the preliminary
injunction hearing, and in any event
the standards for the resolution and
review of injunctions are irrelevant to
those applied to summary judgments.
O.C.G.A. § 9-5-8; Satilla Health Servs.
v. Bell, 280 Ga. App. 123, 127 (633
SE2d 575) (2006) (standard for inter-
locutory injunctions).” Crossing Park

Properties, LLC v. Archer Capital
Fund, L.P., 311 Ga. App. 177, 715
S.E.2d 444 (2011).

29Slautterback v. Intech Manage-
ment Services, 247 Ga. 762, 766, 279
S.E.2d 701 (1981) (brackets supplied).

30Allen v. Hub Cap Heaven, Inc.,
225 Ga. App. 533, 534, 484 S.E.2d 259
(1997) (citations and punctuation omit-
ted).

31Allen v. Hub Cap Heaven, Inc.,
225 Ga. App. 533, 540, 484 S.E.2d 259
(1997) (citations and punctuation omit-
ted).

32Lawrence v. State, 265 Ga. 310,
454 S.E.2d 446 (1995).

33Mann v. Hardaway, 302 Ga. App.
673, 676, 691 S.E.2d 612 (2010).
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trolled, unless abused.”34

Settlement. “On appeal from a trial court’s order on a motion
to enforce a settlement agreement, we apply a de novo standard
of review, viewing the evidence in a light most favorable to the
nonmoving party. The movant must demonstrate that the evi-
dence of record is insufficient to create a jury issue on at least
one essential element of the dispute.”35 Where the trial court
decides a motion to enforce a settlement without an evidentiary
hearing, the issues raised are procedurally analogous to those in
a motion for summary judgment and are subject to de novo
review.36 But if the trial court heard testimony, the order would
be reviewed under the clearly erroneous standard.37

Sex offender registration. In reviewing the denial of a peti-
tion under O.C.G.A. § 42-1-12(g)(1), for relief from the require-
ment to register as a sex offender, the Court of Appeals “applies
the ‘clearly erroneous’ standard to its review of the trial court’s
findings of fact. The interpretation of a statute, however, is a
question of law, which is reviewed de novo on appeal.”38

Special masters, decisions of. Upon an appeal to the
superior court from a ruling by a special master appointed pursu-
ant to the Special Master Act, O.C.G.A. § 22-2-100, the superior
court is to perform a de novo review of the special master’s find-
ings of fact and conclusions of law. Thereafter, an appeal to the
appellate courts is subject to the any-evidence rule.39

Superior court, appellate decisions by. Superior Courts
are to apply the substantial-evidence standard when exercising
their certiorari jurisdiction40 and are to apply the clearly-
erroneous standard in administrative appeals.41 However, the
Supreme Court has held that “both the substantial-evidence stan-
dard and the clearly-erroneous standard are synonymous with
the any-evidence standard.”42 On further appeal, the appellate
court’s “duty is not to review whether the record supports the
superior court’s decision but whether the record supports the

34Kruzel v. Leeds Bldg. Products,
Inc., 266 Ga. 765, 470 S.E.2d 882
(1996).

35Stephens v. Alan V. Mock Const.
Co., Inc., 302 Ga. App. 280, 281 (1),
690 S.E.2d 225 (2010).

36Francis v. Chavis, 345 Ga. App.
641, 641, 814 S.E.2d 778, 779 (2018).

37Francis v. Chavis, 345 Ga. App.
641, 641, 814 S.E.2d 778, 779 (2018).

38In re Baucom, 297 Ga. App. 661,
678 S.E.2d 118, 119 (2009) (Citation
and punctuation omitted).

39Wrege v. Cobb County, 186 Ga.
App. 512, 515, 367 S.E.2d 817 (1988).

40O.C.G.A. § 5-4-12(b).
41O.C.G.A. § 50-13-19(h).
42Hall v. Ault, 240 Ga. 585, 242

S.E.2d 101 (1978). See also Atlanta
Gas Light Co. v. Georgia Public Service
Com’n, 212 Ga. App. 575, 442 S.E.2d
860 (1994); City of Atlanta Govern-
ment v. Smith, 228 Ga. App. 864, 493
S.E.2d 51 (1997). But see Justice Hall’s
dissent from Hall v. Ault and Judge
Beasley’s special concurrence in City
of Atlanta Government v. Smith.
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initial decision of the local governing body or administrative
agency . . . .”43 The Court of Appeals “conducts a de novo review
of claimed errors of law in the superior court’s appellate review of
an ALJ’s decision.”44

Termination of parental rights. “[T]he appropriate stan-
dard of appellate review in a case where a parent’s rights to his
child have been severed is ‘whether after reviewing the evidence
in the light most favorable to the appellee, any rational trier of
fact could have found by clear and convincing evidence that the
natural parent’s rights to custody have been lost.’ ”45

Workers’ compensation. “The findings of the [State Board of
Workers’ Compensation] are conclusive, and a superior court,
when sitting as an appellate body, is bound by the ‘any evidence’
standard of review and is not authorized to substitute itself as a
fact-finding body.”46

Similarly, “On a mother’s appeal from an order approving plans
for nonreunification, [the appellate courts] construe the evidence
in favor of the judgment and determine whether a rational trier
of fact could have found clear and convincing evidence that
reunification services should not be provided. We neither weigh
the evidence nor determine the credibility of witnesses; we defer
to the juvenile court’s factfinding and affirm unless the appellate
standard is not met.47

Under the 1994 amendment to the Workers’ Compensation
Act, the appellate division of the State Board of Workers’
Compensation may no longer hear additional testimony. The “ap-

43Swafford v. Dade County Bd. of
Com’rs, 266 Ga. 646, 648, 469 S.E.2d
666 (1996).

44Upper Chattahoochee River-
keeper, Inc. v. Forsyth County, 318 Ga.
App. 499, 502, 734 S.E.2d 242 (2012)
(citation omitted).

45In Interest of A.O.A., 172 Ga.
App. 364, 365–66, 323 S.E.2d 208
(1984).

Accord In re C.C., 257 Ga. App.
543, 552, 571 S.E.2d 537, 544 (2002)
(physical precedent) (“This is a close
case. If the standard of proof was the
preponderance of the evidence, we
would affirm. But the standard in a
termination case is clear and convinc-
ing evidence. It could well be that clear
and convincing evidence was available,
but in our opinion it was not presented
to the court.”)

46Young v. Columbus Consol.
Government, 263 Ga. 172, 430 S.E.2d
7 (1993) (citing O.C.G.A. § 34-9-105(c)).

“[I]n reviewing the Board’s
award of workers’ compensation ben-
efits, the superior court was required
to construe the evidence in a light
most favorable to the party prevailing
before the State Board. . . . Without a
transcript of the relevant evidentiary
hearing, the superior court could not
perform this function, and it was error
for [it] to set aside the Board’s deci-
sion on the basis of insufficient evi-
dence under those circumstances. . . .
Consequently . . . we remand for fur-
ther proceedings.” Burns v. State Dept.
of Administrative Services, 331 Ga.
App. 11, 14 (3)(a), 769 S.E.2d 733 (2015)
(citation omitted).

47In the In re K.R., 270 Ga. App.
296, 605 S.E.2d 911 (2004) (Citations
and punctuation omitted).
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pellate division must weigh the evidence and assess the cred-
ibility of witnesses and if it determines that the award of the
ALJ is supported by a preponderance of admissible evidence, it
will be accepted. But, if after assessing the evidence of record,
the appellate division concludes that the award does not meet the
statutes’ evidentiary standards, the appellate division may
substitute its own alternative findings for those of the ALJ, and
enter an award accordingly.”48

Zoning. The appellate court reviews the interpretation of a
zoning ordinance de novo.49 As to the application of the law to the
facts in zoning cases, there are two different standards of review
for two different types of cases. First, in cases where the
constitutionality of a zoning ordinance is challenged, the Superior
Court owes the local governing board no deference as to either
the law or the facts, while the appellate court applies the clearly-
erroneous test to the Superior Court’s findings of facts, but owes
the Superior Court no deference as to legal conclusions. Second,
in cases where a permit is sought pursuant to the ordinance, the
Superior Court is bound by the findings of fact made by the local
board but owes the local board no deference as to conclusions of
law.50

48Bankhead Enterpr ises v.
Beavers, 267 Ga. 506, 507, 480 S.E.2d
840 (1997); O.C.G.A. § 34-9-103.

49SDS Real Property Holdings,
LTD v. City of Brookhaven, 341 Ga.
App. 862, 802 S.E.2d 100 (2017).

50Dougherty County v. Webb, 256
Ga. 474, 477, 350 S.E.2d 457 (1986).
See also Jackson v. Spalding County,

265 Ga. 792, 462 S.E.2d 361 (1995);
DeKalb County v. Dobson, 267 Ga.
624, 627, 482 S.E.2d 239 (1997) (Car-
ley, J., dissenting); Fulton County v.
Congregation of Anshei Chesed, 275
Ga. 856, 858, 572 S.E.2d 530, 532
(2002); Stendahl v. Cobb County, 284
Ga. 525(1), 668 S.E.2d 723 (2008).
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 
 

THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM  
(Founded 1989) 

 
A Brief History of the Chief Justice’s Commission on Professionalism  

 
Karlise Y. Grier, Executive Director 

 
The mission of the Chief Justice’s Commission on Professionalism is to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to 
improve the law and legal system and to ensure access to that system. 
 

After a series of meetings of key figures in Georgia’s legal community in 1988, in 
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism (“Commission”), the first entity of this kind in the world created by a high 
court to address legal professionalism.  In March of 1989, the Rules of the State Bar of 
Georgia were amended to lay out the purpose, members, powers and duties of the Commission.  
The brainchild of Justice Thomas Marshall and past Emory University President James Laney, 
they were joined by Justices Charles Weltner and Harold Clarke and then State Bar President A. 
James Elliott in forming the Commission.  The impetus for this entity then and now is to 
address uncivil approaches to the practice of law, as many believe legal practice is departing 
from its traditional stance as a high calling – like medicine and the clergy – to a business. 
 

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and 
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’ 
relationships with colleagues, clients, judges, law schools and the public, and retained its first 
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was 
mandated and programming requirements were developed by then assistant and second 
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted 
a series of convocations with the bench and bar to discern professionalism issues from 
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practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion 
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the 
Commission sought the concerns of the public in a series of town hall meetings held around 
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic 
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice 
Management Program. 
 

Over the years, the Commission has worked with the State Bar to establish other 
programs that support professionalism ideals, including the Consumer Assistance Program and 
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee 
on Professionalism partnered with the Commission in establishing the first Law School 
Orientation on Professionalism Program for incoming law students held at every Georgia law 
school.  At one time, this program had been replicated at more than forty U.S. law schools.  It 
engages volunteer practicing attorneys, judges and law professors with law students in small 
group discussions of hypothetical contemporary professionalism and ethics situations.  
 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated 
to recognize members of the bench and bar who have combined a professional career with 
outstanding service to their communities around Georgia.  The honorees are recognized for 
voluntary participation in community organizations, government-sponsored activities, youth 
programs, religious activities or humanitarian work outside of their professional practice or 
judicial duties.  This annual program is now usually held at the State Bar Headquarters in 
Atlanta and in the past it has been co-sponsored by the Commission and the State Bar.  The 
program generally attracts several hundred attendees who celebrate Georgia lawyers who are 
active in the community. 
 

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third 
executive director.  In addition to providing multiple CLE programs for local bars, government 
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a 
group that informs and vets ideas of persons interested in development of professionalism 
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES 

OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for 
Professional Responsibility (July 2013) and recently added to the newly-released accompanying 
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished 
career serving the Commission. 
 

Today, the Commission, which meets three times per year, is under the direction and 
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission 
continues to support and advise persons locally and nationally who are interested in 
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as 
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the Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  
The Commission has twenty-two members representing practicing lawyers, the state appellate 
and trial courts, the federal district court, all Georgia law schools and the public. (See Appendix 
A).  In addition to the Executive Director, the Commission staff includes Shamilla Jordan 
(Administrative Specialist).  With its chair, members and staff, the Commission is well 
equipped to fulfill its mission and to inspire and develop programs to address today’s needs of 
the legal profession and those concerns on the horizon.  (See Appendix B).   
 

The Commission works through committees and working groups (Access to Justice, 
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial 
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works 
with other state and national entities, such as the American Bar Association’s Center for 
Professional Responsibility and its other groups.  To keep Georgia Bar members abreast of 
professionalism activities and issues, the Commission maintains a website at www.cjcpga.org.  
The Commission also provides content for the Professionalism Page in every issue of the 
Georgia Bar Journal.  In 2018, the Commission engaged in a strategic planning process.  As a 
result of that process, the Commission decided to focus on four priority areas for the next three to 
five years: 1) ensuring high quality professionalism CLE programming that complies with CJCP 
guidelines; 2) promoting the understanding and exercise of professionalism and emphasizing its 
importance to the legal system; 3) promoting meaningful access to the legal system and services; 
and 4) ensuring that CJCP resources are used effectively, transparently and consistent with the 
mission.     
 

After 30 years, the measure of effectiveness of the Commission should ultimately rest in 
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism. 
 
Chief Justice’s Commission on Professionalism 
104 Marietta Street, N.W. Suite 620 
Atlanta, Georgia 30303 
(404) 225-5040 (o) 
professionalism@cjcpga.org 
www.cjcpga.org  
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION 
 
THE MEANING OF PROFESSIONALISM 
 

The three ancient learned professions were the law, medicine, and ministry.  The word 
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal 
scholar has explained, “The term evolved to describe occupations that required new entrants to 
take an oath professing their dedication to the ideals and practices associated with a learned 
calling.”1  Many attempts have been made to define a profession in general and lawyer 
professionalism in particular.  The most commonly cited is the definition developed by the late 
Dean Roscoe Pound of Harvard Law School: 
 

The term refers to a group . . . pursuing a learned art as a common calling in the 
spirit of public service - no less a public service because it may incidentally be a 
means of livelihood.  Pursuit of the learned art in the spirit of a public service is 
the primary purpose.2 

 
Thinking about professionalism and discussing the values it encompasses can provide 

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values 
encompassing competence, character, civility, commitment to the rule of law, to justice and to 
the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the 
court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit 
to improvement of the law, the legal system, and access to that system.  These are the values 
that make us a profession enlisted in the service not only of the client but of the public good as 
well.  While none of us achieves perfection in serving these values, it is the consistent 
aspiration toward them that defines a professional.  The Commission encourages thought not 
only about the lawyer-client relationship central to the practice of law but also about how the 
legal profession can shape us as people and a society. 

                                                
1       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994) 
2       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) 
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BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA 
 

In 1986, the American Bar Association ruefully reported that despite the fact that 
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’ 
professionalism, by contrast, may well be in steep decline: 
 

[Although] lawyers have tended to take the rules more seriously because of an 
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have 
also tended to look at nothing but the rules; if conduct meets the minimum 
standard, lawyers tend to ignore exhortations to set their standards at a higher 
level.3 

 
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover 

what is minimally required of lawyers, “professionalism” encompasses what is more broadly 
expected of them – both by the public and by the best traditions of the legal profession itself. 
 

In response to these challenges, the State Bar of Georgia and the Supreme Court of 
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in 
the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave 
Georgia’s professionalism movement momentum when he placed the professionalism project at 
the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 
120 prominent judges and lawyers from around the state to attend the first Annual Georgia 
Convocation on Professionalism.    
 

For its part, the Georgia Supreme Court took three important steps to further the 
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of 
Georgia announced and administered to those present a new Georgia attorney’s oath 
emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also 
Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of 
Georgia took two additional significant steps to confront the concerns and further the aspirations 
of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the 
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state 
remains a high calling, enlisted in the service not only of the client, but of the public good as 
well.  This challenging mandate was supplemented by the Court’s second step, that of 
amending the mandatory continuing legal education (CLE) rule to require all active Georgia 

                                                
3 AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986)  P.7, 
HTTPS://WWW.AMERICANBAR.ORG/CONTENT/DAM/ABA/ADMINISTRATIVE/PROFESSIONAL_RESPONSIBILITY/PR
OFESSIONALISM_MIGRATED/STANLEY_COMMISSION_REPORT.PDF (LAST VISITED ON AUGUST 5, 2019). 
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lawyers to complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules 
and Regulations for the Organization and Government of the State Bar of Georgia and 
Regulation (4) thereunder].   

 
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT 
 

Beginning in 1990, the Supreme Court of Georgia required all active Georgia lawyers to 
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and 
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4) 
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the 
required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a 
forum in which lawyers, judges and legal educators can explore the meaning and aspirations of 
professionalism in contemporary legal practice and reflect upon the fundamental premises of 
lawyer professionalism – competence, character, civility, commitment to the rule of law, to 
justice, and to the public good.  Building a community among the lawyers of this state is a 
specific goal of this requirement. 
 
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM 
 

The Supreme Court has distinguished between ethics and professionalism, to the extent 
of creating separate one-hour CLE requirements for each.  The best explanation of the 
distinction between ethics and professionalism that is offered by former Chief Justice Harold 
Clarke of the Supreme Court of Georgia: 
 

“. . . the idea [is] that ethics is a minimum standard which is required of all 
lawyers, while professionalism is a higher standard expected of all lawyers.” 

 
Laws and the Rules of Professional Conduct establish minimal standards of consensus 

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, 
persons are not “ethical” simply because they act lawfully or even within the bounds of an 
official code of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and 
uncaring without breaking the law or the code.  Truly ethical people measure their conduct not 
by rules but by basic moral principles such as honesty, integrity and fairness. 
 

The term “Ethics” is commonly understood in the CLE context to mean “the law of 
lawyering” and the rules by which lawyers must abide in order to remain in good standing before 
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens 
back to the traditional meaning of ethics discussed above.  The Commission believes that 
lawyers should remember in counseling clients and determining their own behavior that the letter 
of the law is only a minimal threshold describing what is legally possible, while professionalism 
is meant to address the aspirations of the profession and how we as lawyers should behave.  
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Ethics discussions tend to focus on misconduct -- the negative dimensions of lawyering.  
Professionalism discussions have an affirmative dimension -- a focus on conduct that 
preserves and strengthens the dignity, honor, and integrity of the legal system. 
 

As former Chief Justice Benham of the Supreme Court of Georgia says, “We should 
expect more of lawyers than mere compliance with legal and ethical requirements.”  
 
ISSUES AND TOPICS 
 

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See 
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two 
documents should serve as the beginning points for professionalism discussions, not because 
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as 
words of encouragement, assistance and guidance.  These comprehensive statements may be 
utilized to frame discussions and remind lawyers about the basic tenets of our profession. 
 

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the 
University of Chicago Law Schools, often cautioned his students: 
 

The lawyer is a man of many conflicts.  More than anyone else in our society, he 
must contend with competing claims on his time and loyalty.  You must 
represent your client to the best of your ability, and yet never lose sight of the fact 
that you are an officer of the court with a special responsibility for the integrity of 
the legal system.  You will often find, brethren and sistern, that those 
professional duties do not sit easily with one another.  You will discover, too, 
that they get in the way of your other obligations – to your conscience, your God, 
your family, your partners, your country, and all the other perfectly good claims 
on your energies and hearts.  You will be pulled and tugged in a dozen directions 
at once.  You must learn to handle those conflicts.4 

 
The real issue facing lawyers as professionals is developing the capacity for critical and 

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A 
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.   
 
 

 
 
 

                                                
4       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994) 
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CHIEF JUSTICE’S COMMISSION ON 
PROFESSIONALISM 

 
CHIEF JUSTICE’S COMMSSION ON PROFESSIONALISM 

2019-2020 
 

Members 
 
The Honorable Harold D. Melton, Chair 
Atlanta 
 
Ms. Elizabeth Beskin, Atlanta 
Professor Nathan S. Chapman, Athens 
Professor Clark D. Cunningham, Atlanta 
Mr. William T. Davis, Atlanta 
Mr. Gerald M. Edenfield, Statesboro 
The Honorable Susan E. Edlein, Atlanta 
Ms. Elizabeth L. Fite, Decatur 
Ms. Rebecca Grist, Macon 
Associate Dean Sheryl Harrison-Mercer, Atlanta 
The Honorable Meng H. Lim, Tallapoosa 
 
Advisors 
 
The Honorable Robert Benham, Atlanta 
Ms. Jennifer M. Davis, Savannah 
Professor Roy M. Sobelson, Atlanta 
The Honorable Sarah Hawkins Warren, Atlanta 
 
Staff 
 
Ms. Karlise Y. Grier, Atlanta 
Ms. Shamilla Jordan, Atlanta 

 
 
 
 
 
Professor Patrick E. Longan, Macon 
Ms. Maria Mackay, Watkinsville 
The Honorable Carla W. McMillian, Atlanta 
The Honorable William M. Ray, II, Atlanta 
Ms. Claudia S. Saari, Decatur 
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta 
Assistant Dean Rita A. Sheffey, Atlanta 
Mr. Darrell L. Sutton, Marietta 
Ms. Nicki Noel Vaughan, Gainesville 
Mr. R. Kyle Williams, Decatur 
Dr. Monica L. Willis-Parker, Stone Mountain 
 
Liaisons 
 
Mr. Robert Arrington, Atlanta 
Mr. Jeffrey R. Davis, Atlanta  
Ms. Paula J. Frederick, Atlanta  
Ms. Michelle E. West, Atlanta 
Ms. DeeDee Worley, Atlanta 
 
 

 
Names in italics denotes public member/non-lawyer 
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MISSION STATEMENT 
 

The mission of the Chief Justice’s Commission on 
Professionalism is to support and encourage lawyers to 
exercise the highest levels of professional integrity in their 
relationships with their clients, other lawyers, the courts, and 
the public and to fulfill their obligations to improve the law 
and the legal system and to ensure access to that system. 

 
 

CALLING TO TASKS 
 

The Commission seeks to foster among lawyers an active 
awareness of its mission by calling lawyers to the following 
tasks, in the words of former Chief Justice Harold Clarke: 

 
1. To recognize that the reason for the existence of 

lawyers is to act as problem solvers performing their 
service on behalf of the client while adhering at all 
times to the public interest; 

 
2. To utilize their special training and natural talents in 

positions of leadership for societal betterment; 
 

3. To adhere to the proposition that a social conscience 
and devotion to the public interest stand as essential 
elements of lawyer professionalism. 

 
 

* * * * * * * * * * 
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HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE 
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH 

 
 

In 1986, Emory University President James T. Laney delivered a lecture on “Moral 
Authority in the Professions.”  While expressing concern about the decline in moral authority of 
all the professions, he focused on the legal profession because of the respect and confidence in 
which it has traditionally been held and because it has been viewed as serving the public in 
unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as 
serious a consequence for society at large as it does for the legal profession. 
 

For its part, the Georgia Supreme Court took an important step to further the 
professionalism movement in Georgia.  At the first convocation on professionalism, the Court 
announced and administered to those present a new Georgia attorney’s oath emphasizing the 
virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word 
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the 
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, 
truth-telling is expected, always and everywhere, of every true professional.  Since the 
convocation, the new oath has been administered to thousands of lawyers in circuits all over the 
state.   
 

Attorney’s Oath 
 

I, _____________, swear that I will truly and honestly, justly, and uprightly demean myself, 
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend the 
Constitution of the United States and the Constitution of the State of Georgia.  So help me God. 
 

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on 
Professionalism was asked to revise the Oath of Admission to make the wording more relevant 
to the current practice of law, while retaining the original language calling for lawyers to “truly 
and honestly, justly and uprightly” conduct themselves.  The revision was approved by the 
Georgia Supreme Court in 2002. 
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OATH OF ADMISSION 

TO THE STATE BAR OF GEORGIA 
 
 
 

“I,___________________, swear that I will truly and honestly, justly and uprightly 

conduct myself as a member of this learned profession and in accordance with the 

Georgia Rules of Professional Conduct, as an attorney and counselor and that I will 

support and defend the Constitution of the United States and the Constitution of the 

State of Georgia.  So help me God.” 

 
 
 
 
 
 
 

As revised by the Supreme Court of Georgia, April 20, 2002 
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A LAWYER’S CREED 
 

 
 
To my clients, I offer faithfulness, competence, 

diligence, and good judgment.  I will strive to represent you 
as I would want to be represented and to be worthy of your 
trust. 

 
To the opposing parties and their counsel, I offer 

fairness, integrity, and civility.  I will seek reconciliation 
and, if we fail, I will strive to make our dispute a dignified 
one. 

 
To the courts, and other tribunals, and to those who 

assist them, I offer respect, candor, and courtesy.  I will 
strive to do honor to the search for justice. 

 
To my colleagues in the practice of law, I offer 

concern for your welfare.  I will strive to make our 
association a professional friendship. 

 
To the profession, I offer assistance.  I will strive to 

keep our business a profession and our profession a calling in 
the spirit of public service. 

 
To the public and our systems of justice, I offer service.  

I will strive to improve the law and our legal system, to make 
the law and our legal system available to all, and to seek the 
common good through the representation of my clients. 
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
 
 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in an undue 
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of 
regard for others and for the common good.  As a community of professionals, we should strive 
to make the internal rewards of service, craft, and character, and not the external reward of 
financial gain, the primary rewards of the practice of law.  In our practices we should remember 
that the primary justification for who we are and what we do is the common good we can achieve 
through the faithful representation of people who desire to resolve their disputes in a peaceful 
manner and to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the character of 
our society and we should act accordingly. 
 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting forth 
general and specific aspirational ideals of our profession.  This statement is a beginning list of 
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a 
professionalism that can stand against the negative trends of commercialization and loss of 
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use 
the following aspirational ideals to reexamine the justifications of the practice of law in our 
society and to consider the implications of those justifications for their conduct.  The Court 
feels that enhancement of professionalism can be best brought about by the cooperative efforts of 
the organized bar, the courts, and the law schools with each group working independently, but 
also jointly in that effort. 
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GENERAL ASPIRATIONAL IDEALS 
 

As a lawyer, I will aspire: 
 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 
interests. 

 
(b) To model for others, and particularly for my clients, the respect due to those we 

call upon to resolve our disputes and the regard due to all participants in our 
dispute resolution processes. 

 
(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals 
for me. 

 
(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 
 

(e) To make the law, the legal system, and other dispute resolution processes 
available to all. 

 
(f) To practice with a personal commitment to the rules governing our profession and 

to encourage others to do the same. 
 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 
dignity and the integrity of our profession is an inheritance that must be 
maintained by each successive generation of lawyers. 

 
(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement 
for both the lawyer and the client. 

 
(i) To practice law not as a business, but as a calling in the spirit of public service. 
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SPECIFIC ASPIRATIONAL IDEALS 
 

As to clients, I will aspire: 
 

(a) To expeditious and economical achievement of all client objectives. 
 

(b) To fully informed client decision-making.   
As a professional, I should: 
(1) Counsel clients about all forms of dispute resolution; 
(2) Counsel clients about the value of cooperation as a means towards the 

productive resolution of disputes; 
(3) Maintain the sympathetic detachment that permits objective and 

independent advice to clients; 
(4) Communicate promptly and clearly with clients; and, 
(5) Reach clear agreements with clients concerning the nature of the 

representation. 
 

(c) To fair and equitable fee agreements.   
As a professional, I should: 
(1) Discuss alternative methods of charging fees with all clients; 
(2) Offer fee arrangements that reflect the true value of the services rendered; 
(3) Reach agreements with clients as early in the relationship as possible; 
(4) Determine the amount of fees by consideration of many factors and not 

just time spent by the attorney; 
(5) Provide written agreements as to all fee arrangements; and, 
(6) Resolve all fee disputes through the arbitration methods provided by the 

State Bar of Georgia. 
 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 
loyalties in a manner designed to achieve the fidelity to clients that is the purpose 
of these obligations. 

 
As to opposing parties and their counsel, I will aspire: 
 

(a) To cooperate with opposing counsel in a manner consistent with the competent 
representation of all parties.   
As a professional, I should: 
(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 
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(2) Grant reasonable requests for extensions or scheduling changes; and, 
(3) Consult with opposing counsel in the scheduling of appearances, 

meetings, and depositions. 
 

(b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice.   
As a professional, I should: 
(1) Not serve motions or pleadings in such a manner or at such a time as to 

preclude opportunity for a competent response; 
(2) Be courteous and civil in all communications; 
(3) Respond promptly to all requests by opposing counsel; 
(4) Avoid rudeness and other acts of disrespect in all meetings including 

depositions and negotiations; 
(5) Prepare documents that accurately reflect the agreement of all parties; and, 
(6) Clearly identify all changes made in documents submitted by opposing 

counsel for review. 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 

(a) To represent my clients in a manner consistent with the proper functioning of a 
fair, efficient, and humane system of justice.   
As a professional, I should: 
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
(2) Explore the possibilities of settlement of all litigated matters; 
(3) Seek non-coerced agreement between the parties on procedural and 

discovery matters; 
(4) Avoid all delays not dictated by a competent presentation of a client’s 

claims; 
(5) Prevent misuses of court time by verifying the availability of key 

participants for scheduled appearances before the court and by being 
punctual; and, 

(6) Advise clients about the obligations of civility, courtesy, fairness, 
cooperation, and other proper behavior expected of those who use our 
systems of justice. 
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(b) To model for others the respect due to our courts.   
As a professional I should: 
(1) Act with complete honesty; 
(2) Know court rules and procedures; 
(3) Give appropriate deference to court rulings; 
(4) Avoid undue familiarity with members of the judiciary; 
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 

members of the judiciary; 
(6) Show respect by attire and demeanor; 
(7) Assist the judiciary in determining the applicable law; and, 
(8) Seek to understand the judiciary’s obligations of informed and impartial 

decision-making. 
 
As to my colleagues in the practice of law, I will aspire: 
 

(a) To recognize and to develop our interdependence; 
 

(b) To respect the needs of others, especially the need to develop as a whole person; 
and, 

 
(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 
 
As to our profession, I will aspire: 
 

(a) To improve the practice of law.   
As a professional, I should: 
(1) Assist in continuing legal education efforts; 
(2) Assist in organized bar activities; and, 
(3) Assist law schools in the education of our future lawyers. 

 
(b) To protect the public from incompetent or other wrongful lawyering.   

As a professional, I should: 
(1) Assist in bar admissions activities; 
(2) Report violations of ethical regulations by fellow lawyers; and, 
(3) Assist in the enforcement of the legal and ethical standards imposed upon 

all lawyers. 
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As to the public and our systems of justice, I will aspire: 
 

(a) To counsel clients about the moral and social consequences of their conduct. 
 

(b) To consider the effect of my conduct on the image of our systems of justice 
including the social effect of advertising methods.  

 
As a professional, I should ensure that any advertisement of my services: 
(1) is consistent with the dignity of the justice system and a learned profession; 
(2) provides a beneficial service to the public by providing accurate information 
about the availability of legal services; 
(3) educates the public about the law and legal system; 
(4) provides completely honest and straightforward information about my 
qualifications, fees, and costs; and, 
(5) does not imply that clients’ legal needs can be met only through aggressive 
tactics. 

 
(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 
 

(d) To support organizations that provide pro bono representation to indigent clients. 
 

(e) To improve our laws and legal system by, for example: 
 

(1) Serving as a public official; 
(2) Assisting in the education of the public concerning our laws and legal 

system; 
(3) Commenting publicly upon our laws; and, 
(4) Using other appropriate methods of effecting positive change in our laws 

and legal system. 
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Honoring 
Georgia’s 
Lawyers
I sincerely hope the Commission 
on Professionalism’s work will 
honor Georgia’s lawyers for what 
they do each day and will help each 
lawyer to become consummate 
professionals while they do the 
tireless and often thankless work of 
representing clients.

BY KARLISE Y. GRIER

In June of 2018, I was shaken to the 
core when I learned of the death of at-
torney Antonio Mari. I did not personally 
know Mari, a family law attorney who was 
murdered by a client’s ex-husband. I had, 
however, as a former family law attorney 
of almost 18 years, personally experienced 
the dynamics that caused his death: enmity, 
anger, retribution and a myriad of other 
vitriolic emotions directed at you as a law-
yer (by opposing parties or clients) because 
you are striving to do your job to the best 
of your ability. I wanted to take a moment 
in this article to pay tribute to Mari and 
to honor the thousands of other Georgia 
lawyers who are just like him, men and 
women who toil in the trenches every 
day—putting their clients interests above 
their own personal well-being—as they 
strive to provide exemplary service and 
excellent representation. I also wanted to 
commend the wonderful professionalism 
example set by the Bartow County Bar As-
sociation, which stepped up in the midst of 
this horrible tragedy to divide up and take 
Mari’s cases and to help close down his 
law practice.1

GBJ | Professionalism Page
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According to the Daily Report, Mari 
was afraid of the pro se opposing party 
who ultimately killed him.2 Neverthe-
less, Mari fulfilled his legal obligations 
to his client and obtained a final divorce 
decree for the client less than two hours 
before his client’s ex-husband shot him 
to death. This balance of client interests 
versus personal interests is not always 
played out as dramatically as in Mari’s 
case, but it is always there. Do you go 
to your child’s soccer practice or do you 
first finish the brief that is due tomor-
row? Do you take time to go for a walk 
or a run or do you take that early morn-
ing meeting with a client who can’t take 
time off from their work as an hourly 
employee? Do you tell the pro bono cli-
ent you are meeting with they have to 
leave your office and reschedule (know-
ing they most likely won’t) because they 
reek of cigarette smoke and you have 
asthma? Do you file a motion to with-
draw well in advance of trial or do you 
take the chance the client will pay you 
“in installments” as promised, knowing 
the client really needs a lawyer in this 
custody battle? 

Each day, Georgia lawyers are called 
upon to make choices, large and small, 
that force them to balance their per-
sonal well-being against the interests 
of their clients. Striking the “correct” 
balance is at the heart of what we call 
“professionalism.”3 One of the first quotes 
I came across when I started as executive 
director of the Chief Justice’s Commis-
sion on Professionalism was from Karl 
N. Llewellyn, a jurisprudential scholar 
who taught at Yale, Columbia and the 
University of Chicago Law Schools. Prof. 
Llewellyn cautioned his students:

The lawyer is a [person] of many 
conflicts. More than anyone else in our 
society, he [or she] must contend with 
competing claims on his [or her] time 

and loyalty. You must represent your 
client to the best of your ability, and 
yet never lose sight of the fact that you 
are an officer of the court with a special 
responsibility for the integrity of the 
legal system. You will often find, breth-
ren and sistern, that those professional 
duties do not sit easily with one anoth-
er. You will discover, too, that they get 
in the way of your other obligations—
to your conscience, your God, your 
family, your partners, your country 
and all the other perfectly good claims 
on your energies and hearts. You will 
be pulled and tugged in a dozen direc-
tions at once. You must learn to handle 
those conflicts.4

I hope that, under my stewardship, the 
Chief Justice’s Commission on Profes-
sionalism will honor Georgia’s lawyers 
by ensuring CLE providers offer out-
standing programming regarding pro-
fessionalism concepts that give lawyers 
the opportunity to discuss the challenges 
(and sometimes joys) of practicing law. I 
look forward to continuing to recognize 
the amazing community service work of 
lawyers and judges at the Justice Robert 
Benham Awards for Community Ser-
vice. I hope that the Commission’s con-
vocations, such as the 2018 Convocation 
on Professionalism and the Global Com-
munity, will continue to explore cutting-
edge issues in the legal profession. I hope 
the Commission’s work will help to em-
bolden lawyers to stand courageously for 
the rule of law in our country and to pro-
vide guidance to lawyers on how to do 
so thoughtfully and with integrity. I look 
forward to the Commission’s continued 
partnership with the State Bar of Geor-
gia Committee on Professionalism and 
with Georgia’s law schools as we strive 
to introduce law students to profession-
alism concepts during the Law School 
Orientations on Professionalism.

Too often, I think our profession fo-
cuses on the “bad” things for which law-
yers may be known. I truly believe most 
lawyers are good, hard working men 
and women who want to do the best job 
they can for their clients in return for 
fair payment for their work. During my 
stewardship as executive director of the 
Commission, it is my goal to focus on 
and cultivate the good and the goodness 
in our profession that often happens 
without notice or comment. I am eager 
to help us all (myself included) grow to 
be the best professionals we can be. I sin-
cerely hope the Commission’s work will 
honor Georgia’s lawyers for what they 
do each day and will help each lawyer to 
become consummate professionals while 
they do the tireless and often thankless 
work of representing clients. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See R. Robin McDonald, Cartersville 

Attorney Gunned Down by Client’s 
Ex-Husband, Daily Report, June 22, 
2018, at 1, https://www.law.com/
dailyreportonline/2018/06/21/cartersville-
attorney-gunned-down-by-clients-ex-
husband/ (last visited June 22, 2018).

2. See Id.
3. To learn more about how Georgia defines 

professionalism, see A Lawyer’s Creed and 
the Aspirational Statement on Professionalism 
at: http://cjcpga.org/lawyers-creed/ (last 
visited August 10, 2018).

4. Mary Ann Glendon, A Nation Under 
Lawyers 17 (1994).
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I o! er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing di"  culties, ask questions and o! er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. z

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I oƛfer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diƛƛiculties, ask questions and oƛfer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes

1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 

Chapter 9 
100 of 103



88      GEORGIA BAR JOURNAL

practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://

Chapter 9 
101 of 103



64      GEORGIA BAR JOURNAL

Convocation on 
Professionalism and 
the Global Community
The purpose of the Convocation was to model professionalism while 
discussing a high-conflict issue and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s Creed” and the “Aspirational 
Statement” in their work with the global community.

BY LESLIE E. STEWART

On Nov. 30, 2018, the Chief Justice’s 
Commission on Professionalism (the 
Commission) held its Convocation on 
Professionalism (the Convocation) at 
Atlanta’s Porsche Experience Center. 
This year, the Convocation theme was 
Professionalism and the Global Commu-
nity, which focused on the professional-
ism values of competence, civility, char-
acter, and commitment to the rule of law 
and the public good. The purpose of the 
Convocation was to model professional-
ism while discussing a high-conflict issue 
and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s 
Creed” and the “Aspirational Statement” 
in their work with the global commu-
nity. The event, which was sponsored 
by Squire Patton Boggs, Miller & Martin 
PLLC and Alston & Bird LLP, was well-
received by the attendees. The speakers 
included an array of notables and dig-
nitaries with ties to Georgia, beginning 
with Supreme Court of Georgia Chief 
Justice Harold D. Melton, who urged the 
attendees to demonstrate professional-
ism through service to their community, 
a key element of “A Lawyer’s Creed” and 
the “Aspirational Statement.”

GBJ | Professionalism Page
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The first panel, “Overview of the 
Global Community in Georgia,” was fa-
cilitated by Javier Díaz de León, Consul 
General of Mexico. Two judges, Hon. 
Meng H. Lim, Tallapoosa Circuit Su-
perior Court, and Hon. Dax E. Lopez, 
DeKalb County State Court, spoke mov-
ingly about how their judicial careers 
have been influenced by their experi-
ences of straddling two cultures. Abby 
Turano, deputy commissioner for Inter-
national Relations, Georgia Department 
of Economic Development, explained 
how and why Georgia welcomes foreign 
businesses to Georgia.

The second panel, “A View from Gen-
eral Counsels of Companies Doing In-
ternational Business,” was moderated by 
Shelby S. Guilbert Jr. from King & Spald-
ing. The panelists, including Angus M. 
Haig, senior vice president and general 
counsel for Cox Automotive, and Ricardo 
Nuñez, senior vice president and general 
counsel for Schweitzer-Mauduit Interna-
tional, described their challenges and how 
core values affect their roles as interna-
tional general counsels. Audrey Boone 
Tillman, executive vice president and 
general counsel for AFLAC, portrayed 
the challenges and successes of being a 
woman of color supervising attorneys in 
Japan. Joseph Folz, vice president, general 
counsel and secretary for Porsche Cars 
North America, shared his experiences 
working for a German-based company.  

The third panel, “The Business Pros 
and Cons of Developing a Formal Work-
ing Relationship with an International 
Lawyer or Law Firm,” was facilitated by 
Petrina A. McDaniel from Squire Patton 
Boggs. Tricia “CK” Hoffler, principal at 
The CK Hoffler Firm, regaled the attend-
ees with her vivid descriptions of being 
threatened by automatic gunfire as a re-
sult of a cultural miscalculation while she 
represented an un-named government. 
Therese Pritchard, from Bryan Cave and 
Robert Tritt, Dentons US LLP, discussed 
the necessity of retaining competent local 
counsel in international cases.

The Convocation’s keynote speaker, 
Randolph “Randy” Evans, U.S. Ambassador 
to Luxembourg, described his humble 
beginnings in Georgia and how the values 
instilled in him by his family continue to 
influence the way in which he deals with 
his professional duties—of treating each 
person with respect and dignity.

After lunch, the next panel, “What 
Lawyers Need to Know about Labor 
Trafficking,” focused on the darker side 
of doing business in the global commu-
nity. The moderator, Hon. Richard Sto-
ry, judge, U.S. District Court, Northern 
District of Georgia, oversaw a lively 
discussion between Norm Brothers, 
senior vice president and general coun-
sel for UPS; Susan Coppedge, former 
U.S. Ambassador-at-Large, the Office 
to Monitor and Combat Trafficking in 
Persons, and senior advisor to the Sec-
retary of State (Ret.); and Jay Doyle of 
Lewis Brisbois Bisgaard & Smith LLP. 
This panel focused on the way in which 
government and private business have 
collaborated to combat the scourge of 
human trafficking.

The attendees were then treated to a 
presentation on “An Overview of Profes-
sionalism in Immigration Cases” by James 
McHenry, director of the Executive Office 
for Immigration Review at the Depart-
ment of Justice, who unpacked the com-
plex hearing procedures surrounding this 
timely topic.

The second afternoon panel, “Emerg-
ing Issues and Pro Bono Opportunities 
for Attorneys as a Result of Changes in 
Immigration Laws,” was moderated by 
Phil Sandick from Alston & Bird. The 
panelists were Audra Dial from Kilpat-
rick Townsend & Stockton, Jorge Andres 
Gavilanes from Kuck Baxter, Monica 
Khant, executive director of the Geor-
gia Asylum and Immigration Network, 
and Willis Linton Miller from The Latin 
American Association. During this panel, 
the speakers touched on the need for pro 
bono assistance on these important cases 
due to an upsurge in work and the conse-

quent burnout on the part of those work-
ing full time in this area. 

The final panel of the day, “Ethics, Reg-
ulatory and Procedural Issues in Interna-
tional Practice,” was facilitated by Shelby 
R. Grubbs, from Miller & Martin. Along 
with Paula Frederick, general counsel of 
the State Bar of Georgia and Ben Greer 
Jr., retired partner at Alston & Bird, the 
presenters discussed the competing ethi-
cal standards that attorneys must negotiate 
in international work and the necessity of 
adhering to Georgia standards regardless 
of cultural or ethical differences.

The Convocation offered a marvel-
ous opportunity for in-person attendees 
to learn about how the principles of pro-
fessionalism impact our legal work in the 
global community. Commission member 
Hon. Carla McMillian, Court of Appeals 
of Georgia, tweeted throughout the day 
at @cjcpga in English and Spanish with 
the help of Commission member Maria 
F. Mackay, a Georgia certified interpreter 
who provided Spanish interpretations of 
the proceedings for McMillian to tweet. 
Commission advisor Jennifer Davis and 
Commission liaison Dee Dee Worley pro-
vided invaluable “behind the scenes” staff 
assistance for the event throughout the day. 
The Commission staff was grateful for the 
support of the Commission members and 
other Convocation contributors and plan-
ners who provided invaluable assistance 
for this immensely successful Convocation. 
More information about the Convocation 
and other upcoming Commission events, 
including the 20th Annual Justice Robert 
Benham Awards for Community Service, 
is available on the Commission’s website 
at www.cjcpga.org. 

Leslie E. Stewart is a child 

welfare attorney and has 

served as a Supreme Court 

Fellow on Georgia’s Cold Case 

project since March 2009 

and is also a contractor with the Chief 

Justice’s Commission on Professionalism.
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Langley v. MP Spring Lake, LLC 

Court of Appeals of Georgia 

May 1, 2018, Decided 

A18A0193.
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345 Ga. App. 739 *; 813 S.E.2d 441 **; 2018 Ga. App. LEXIS 258 ***

LANGLEY v. MP SPRING LAKE, LLC. 

Subsequent History: Reconsideration denied May 

15, 2018 — Cert. applied for. 
 [***1] This is a SUBSTITUTED opinion received 

May 9, 2018. 

Writ of certiorari granted Langley v. MP Spring 

Lake, 2018 Ga. LEXIS 809 (Ga., Dec. 10, 2018) 

Prior History: Contract; limitation of action. 

Clayton Superior Court. Before Judge Mack. 

Disposition: Judgment affirmed. 

Outcome 
Judgment affirmed. 

Counsel: Gebhardt Law Firm, Matthew G. 

Gebhardt, for appellant. 

 
Freeman, Mathis & Gary, Jacob E. Daly, Sun S. 

Choy, for appellee. 

Judges: DILLARD, Chief Judge. Doyle, P. J., and 

Mercier, J., concur. 

Opinion by: DILLARD 

Opinion 
 
 

 [*739]  [**442]   DILLARD, Chief Judge. 

Pamela Langley appeals from the trial court's grant 

of summary judgment in favor of MP Spring Lake, 

LLC (“Spring Lake”) on her suit for premises 

liability due to personal injuries she sustained as a 

tenant of an apartment complex that, at the time, 

was owned by Spring Lake. Langley's sole 

argument on appeal is that the trial court erred in 

granting summary judgment to Spring Lake after 

concluding that her lease shortened the time to 

bring personal-injury actions against the apartment 

complex from two years to one year. For the 

reasons set forth infra, we affirm. 

Viewed in the light most favorable to Langley (i.e., 

the nonmoving party),1 the record shows she filed 

suit against Spring Lake on March 3, 2016, alleging 

that on March 3, 2014, while a lawful tenant of 

Spring Lake Apartments in Morrow, Georgia, she 

fell in a common area of the complex when her foot 

got caught [***2]  and slid on a crumbling portion 

of curb. She later made claims of negligence and 

negligence per se due to Spring Lake's alleged 

failure to repair the curb despite being aware of its 

disrepair. 

Spring Lake asserted, as one of its defenses, that 

Langley's claims were barred by a contractual 

limitation period contained within her lease. Spring 

Lake then moved for summary judgment on this 

basis,2 arguing that, because Langley's lease 

contained a one-year limitation period for legal 

actions and she filed her complaint two years after 

the injury occurred, her claim was time-barred. 

                                                 

1 See, e.g., Matson v. Bayview Loan Serv., LLC, 339 Ga. App. 890, 

890 (795 SE2d 195) (2016). 

2 Spring Lake also asserted, alternatively, that Langley's claims were 

barred by the statute of limitation and her failure to perfect service 

within the limitation period or a reasonable time thereafter. Spring 

Lake abandoned this alternative ground in exchange for Langley 

waiving her right to renewal under OCGA § 9-2-61. As a result, this 

alternative argument is not at issue on appeal. 
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More specifically, Spring Lake argued that because 

Langley's claims accrued on March 3, 2014, when 

she fell, she was required by her lease to file suit on 

or before March 3, 2015. 

The lease at issue was entered into on May 7, 2013, 

with an effective period of June 5, 2013, to June 4, 

2014. In the thirty-third [*740]  paragraph of the 

lease, the agreement provides: 

Limitation on Actions. To the extent allowed 

by law, Resident also agrees and understands 

that any legal action against Management or 

Owner must be instituted within one year of the 

date any claim or cause of action arises and that 

any action filed after [***3]  one year from 

such date shall be time barred as a matter of 

law. 

In response to Spring Lake's motion for summary 

judgment, Langley argued that (1) the limitation-

on-actions clause was too ambiguous to be 

enforceable; (2) the clause was only applicable to 

actions that arose from the contract itself, not an 

unrelated personal-injury action; (3) Spring Lake 

was estopped from relying upon the provision due 

to statements  [**443]  made by representatives of 

Spring Lake's insurance carrier both before and 

after the expiration of the one-year period; and (4) 

it was fundamentally unfair to enforce the clause 

because neither party was even aware of its 

existence. 

The trial court rejected Langley's arguments and 

granted Spring Lake's motion for summary 

judgment, concluding that the provision was 

enforceable. Specifically, the court found that 

Langley's personal-injury claims were time-barred 

because she filed suit after the expiration of the 

one-year contractual limitation period. This appeal 

follows. 

HN1[ ] Summary judgment is, of course, proper 

when “there is no genuine issue as to any material 

fact and … the moving party is entitled to a 

judgment as a matter of law[.]”3 And we review a 

                                                 

3 OCGA § 9-11-56 (c); accord Matson, 339 Ga. App. at 890. 

grant or denial of [***4]  summary judgment de 

novo, construing “the evidence in the light most 

favorable to the nonmovant.”4 With these guiding 

principles in mind, we will now address Langley's 

contention on appeal. 

Langley argues the trial court's conclusion is 

erroneous because a contractual limitation period 

should not apply to claims that do not arise out of 

the agreement. She contends the subject clause 

“may be ‘all-inclusive’ for causes of action based 

upon the lease contract, but it is overly broad and 

improper to interpret the lease contract clause as 

limiting an action derived solely from a statutory 

right unrelated to the contract.” 

In considering Langley's argument, our analysis 

necessarily begins with the contractual language at 

issue. HN2[ ] The cardinal rule of [*741]  

construction is, of course, to “ascertain the 

intention of the parties, as set out in the language of 

the contract.”5 In this regard, contract disputes are 

“particularly well suited for adjudication by 

summary judgment because construction of 

contracts is ordinarily a matter of law for the 

court.”6 And it is well established that contract 

construction entails a three-step process, beginning 

with the trial court's determination as to 

“whether [***5]  the language is clear and 

unambiguous.”7 If no construction is required 

because the language is plain, the court then 

enforces the contract according to its terms.8 But if 

there is any ambiguity, the court proceeds to the 

                                                 

4 Matson, 339 Ga. App. at 890. 

5 Clark v. AgGeorgia Farm Credit ACA, 333 Ga. App. 73, 75-76 (1) 

(775 SE2d 557) (2015); accord Envision Printing, LLC v. Evans, 336 

Ga. App. 635, 638 (1) (786 SE2d 250) (2016); Shepherd v. Greer, 

Klosic & Daugherty, 325 Ga. App. 188, 189-90 (750 SE2d 463) 

(2013). 

6 Elwell v. Keefe, 312 Ga. App. 393, 394-95 (718 SE2d 587) (2011) 

(punctuation omitted); accord Evans, 336 Ga. App. at 638 (1). 

7 Evans, 336 Ga. App. at 638 (1) (punctuation omitted); accord 

Michna v. Blue Cross & Blue Shield of Ga., Inc., 288 Ga. App. 112, 

113 (653 SE2d 377) (2007). 

8 Evans, 336 Ga. App. at 638 (1); Michna, 288 Ga. App. at 113. 
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second step, which is to “apply the rules of contract 

construction to resolve the ambiguity.”9 Finally, in 

the third step, “if the ambiguity remains after 

applying the rules of construction, the issue of what 

the ambiguous language means and what the parties 

intended must be resolved by a jury.”10 

Here, we agree with the trial court that there is no 

ambiguity in the language of the relevant 

contractual provision. Indeed, its meaning is 

perfectly clear: 

To the extent allowed by law, Resident also 

agrees and understands that any legal action 

against Management or Owner must be 

instituted within one year of the date any claim 

or cause of action arises and that any action 

filed after one year from such date shall be time 

barred as a matter of law.11 

As a result, the one-year contractual limitation 

period encompassed by Langley's lease with Spring 

Lake was applicable to any action,  [**444]  not 

just those which arose from breaches of the lease. 

Accordingly, [***6]  GA(1)[ ] (1) although 

personal-injury claims are ordinarily subject to a 

two-year statute of limitation,12 Langley 

contractually agreed to bring any [*742]  action 

against Spring Lake—including, but not limited to, 

personal-injury actions—within one year. And 

Langley failed to do this when she filed suit on 

March 3, 2016, seeking to recover damages for an 

injury that occurred on March 3, 2014. 

We further reject Langley's assertion that the 

provision at issue should be unenforceable as a 

matter of law, when HN3[ ] contractual-

limitation-period clauses are enforceable in 

                                                 

9 Evans, 336 Ga. App. at 638 (1) (punctuation omitted); accord 

Michna, 288 Ga. App. at 113. 

10 Evans, 336 Ga. App. at 638 (1) (punctuation omitted); accord 

Michna, 288 Ga. App. at 113. 
11 (Emphasis supplied.) 

12 See OCGA § 9-3-33. 

Georgia.13 And Langley points us to no supporting 

                                                 

13 See Rain & Hail Ins. Servs., Inc. v. Vickery, 274 Ga. App. 424, 425 

(1) (618 SE2d 111) (2005) (“This Court has previously found this 

contractual limitation provision to be enforceable.”); Dailey v. 

Cotton States Mut. Ins. Co., 207 Ga. App. 139, 140 (427 SE2d 109) 

(1993) (“There is no question that contractual limitations are valid 

and will be enforced by the courts.” (punctuation omitted)); see also 

Thornton v. Ga. Farm Bureau Mut. Ins. Co., 287 Ga. 379, 380-81 (1) 

(695 SE2d 642) (2010) (“[Appellant] fails to recognize the 

distinction between a statute of limitation and its particular language 

and a contractual period of limitation and its particular language. 

They can be significantly different, as demonstrated by the fact that 

the statute of limitation for contract claims is six years, but the courts 

have nevertheless enforced much shorter contractual periods of 

limitation, including the one-year limitation in insurance policies like 

the one in this case.” (citation omitted)). Moreover, although several 

of our sister states admittedly disallow contractual provisions 

shortening statutes of limitation, they all do so only as a result of 

statutory prohibitions on such agreements. See S.C. Code Ann. § 15-

3-140 (“No clause … whereby it is agreed that either party shall be 

barred from bringing suit upon any cause of action arising out of the 

contract if not brought within a period less than the time prescribed 

by the statute of limitations … shall bar such action, but the action 

may be brought notwithstanding such clause, provision or agreement 

if brought within the time prescribed by the statute of limitations in 

reference to like causes of action.”); Fla. Stat. § 95.03 

(“Any provision in a contract fixing the period of time within which 

an action arising out of the contract may be begun at a time less than 

that provided by the applicable statute of limitations is void.”); Ala. 

Code § 6-2-15 (“[A]ny agreement or stipulation, verbal or written, 

whereby the time for the commencement of any action is limited to a 

time less than that prescribed by law for the commencement of such 

action is void.”); Miss. Code Ann. § 15-1-5 (“The limitations 

prescribed in this chapter shall not be changed in any way 

whatsoever by contract between parties, and any change in such 

limitations made by any contracts stipulation whatsoever shall be 

absolutely null and void[.]”). But in the absence of a statutory 

prohibition, other state courts have generally upheld the validity of 

clauses shortening a party's time to sue. See Ceccone v. Carroll 

Home Servs., LLC, 454 Md. 680, 165 A3d 475, 483 (II) (B) (Md. Ct. 

App. 2017) (“(P)arties may agree to a provision that modifies the 

limitations result that would otherwise pertain provided (1) there is 

no controlling statute to the contrary, (2) it is reasonable, and (3) it is 

not subject to other defenses such as fraud, duress, or 

misrepresentation.” (punctuation omitted)); Town of Crossville Hous. 

Auth. v. Murphy, 465 SW3d 574, 579 (II) (Tenn. Ct. App. 2014) 

(noting “Tennessee courts have long upheld contractual limitations 

that reduce the statutory period for filing suit”); Bd. of Sup'rs of 

Fairfax Cty. v. Sampson, 369 SE2d 178, 180 (Va. 1988) (“Parties to 

a contract properly may agree that a claim under the contract must be 

enforced within a shorter time limit than that fixed by statute if the 

contractual provision is not against public policy and if the agreed 

time is not unreasonably short.”); see also Steele v. Safeco Ins. Co. of 

Am., 223 N.C. App. 522, 735 SE2d 451 (Table), 2012 N.C. App. 

LEXIS 1274, *7, 2012 WL 5857393, at *4 (N.C. Ct. App. 2012) 

(unpublished) (permitting a contractually shortened statute of 
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authority that holds such provisions are [*743]  

inapplicable to personal-injury actions.14 Although 

the language of the limitation-on-actions provision 

is broad and does not explicitly specify that it 

includes personal-injury actions,15 it nevertheless 

encompasses any  [**445]  legal action Langley 

might have instituted against the owner or 

management of her apartment complex. Thus, 

Langley's repeated assertions that her personal-

injury claim is “unrelated” to the contract are of no 

consequence because her personal-injury claim, 

and any other claim that she might have brought 

against Spring Lake, were encompassed by 

this [***7]  broad contractual limitation period. 

Furthermore, HN4[ ] it is well established, in 

Georgia, that “unless prohibited by statute or public 

policy, all [parties] are free to contract on any terms 

regarding a subject matter in which they have an 

interest,”16 and such agreements will be enforced 

limitation when North Carolina law did not specifically prohibit such 

an agreement between the parties). Similarly, when our General 

Assembly has remained silent, we are bound to follow the common 

law, which has consistently permitted contractual-limitation-period 

clauses. See Wolf Creek Landfill, LLC v. Twiggs Cty., 337 Ga. App. 

211, 214 (1) (786 SE2d 862) (2016) (“While some states have 

statutory or judicial restrictions prohibiting or limiting contractual 

extensions of statutes of limitation, Georgia does not.” (footnotes 

omitted)).

14 See Court of Appeals Rulr 25 (a) (3) (“Part Three [of appellant's 

brief] shall contain the argument and citation of authorities. It shall 

also include a concise statement of the applicable standard of review 

with supporting authority for each issue presented in the brief.”).

15 Cf. Scott v. ING Clarion Partners, LLC, 2007 U.S. Dist. LEXIS 

34050, *3, 2007 WL 1391386, at *1 (N.D. Ga. May 7, 2007) 

(declining to address, after reaching determinative conclusion on 

first two arguments, third and final argument in favor of judgment on 

the pleadings, which was that action was barred by contractual 

limitation clause providing that “Resident agrees and understands 

that any legal action instituted against Management of or related to 

any claims or causes of action arising for any reason whatsoever, 

including personal injury, bodily injury and/or property damage, 

shall be filed only in the Superior Court or State Court of Cobb 

County, Georgia,” and that “Resident also agrees and understands 

that any legal action against Management must be instituted within 

one year of the date any claim or cause of action arises and that any 

action filed after one year from such date shall be time barred as a 

matter of law” (punctuation omitted)).

16 Quillen v. Quillen, 265 Ga. 779, 779 (1) (462 SE2d 750) (1995); 

accord Grand Master Contracting, LLC v. Lincoln Apt. Mgmt. Ltd. 

by the courts.17 Indeed, we have previously 

recognized that “contracting parties are free to 

contract to waive numerous and substantial 

rights[.]”18 And when we consider whether a 

contract provision is void as against public policy, 

we follow the rule that “the courts must exercise 

extreme caution in declaring a contract void as 

against public policy and should do so only in cases 

free from doubt.”19 Our Supreme Court [*744]  has 

further directed that 

[a] contract cannot be said to be contrary to

public policy unless the General Assembly has

declared it to be so, or unless the consideration

of the contract is contrary to good morals and

contrary to law, or unless the contract is

entered into for the purpose of effecting an

illegal or immoral agreement or doing

something which is in violation of law.20

Here, GA(2)[ ] (2) the provision at issue is not a 

contractual obligation listed in OCGA § 13-8-2 (a), 

P'ship, 314 Ga. App. 449, 451 (1) (724 SE2d 456) (2012); see Int'l 

Biochemical Indus., Inc. v. Jamestown Mgmt. Corp., 262 Ga. App. 

770, 773 (1) (586 SE2d 442) (2003) (“It is general contract law in 

Georgia that parties are free to contract about any subject matter, on 

any terms, unless prohibited by statute or public policy, and injury to 

the public interest clearly appears.” (punctuation omitted)); Century 

21 Pinetree Props., Inc. v. Cason, 220 Ga. App. 355y, 220 Ga. App. 

355, 356 (2) (b) (469 SE2d 458) (1996) (same); Tahoe-Vinings v. 

Vinings Partners, 205 Ga. App. 829, 830 (1) (424 SE2d 30) (1992) 

(same); see also OCGA § 13-8-2 (a) (“A contract that is against the 

policy of the law cannot be enforced.”).

17 Grand Master Contracting, 314 Ga. App. at 451 (1). 

18 McGregor v. Bd. of Regents of the Univ. Sys. of Ga., 249 Ga. App. 

612, 613 (548 SE2d 116) (2001) (punctuation omitted); accord Aetna 

Workers' Comp Access, LLC v. Coliseum Med. Ctr., 322 Ga. App. 

641, 647 (2) (746 SE2d 148) (2013); Imaging Sys. Int'l, Inc. v. 

Magnetic Resonance Plus, Inc., 227 Ga. App. 641, 644 (1) (490 

SE2d 124) (1997).

19 Emory Univ. v. Porubiansky, 248 Ga. 391, 393 (282 SE2d 903) 

(1981) (punctuation omitted); accord [***8]  Precision Planning, 

Inc. v. Richmark Cmtys., Inc., 298 Ga. App. 78, 79 (1) (679 SE2d 43) 

(2009); Edwards v. Grapefields, Inc., 267 Ga. App. 399, 40-34-04 

(1) (599 SE2d 489) (2004).

20 Dept. of Transp. v. Brooks, 254 Ga. 303, 312 (1) (328 SE2d 705) 

(1985) (per curiam) (punctuation omitted); accord Camp v. Aetna 

Ins. Co., 170 Ga. 46, 50 (152 SE 41) (1930); Providence Constr. Co. 

v. Bauer, 229 Ga. App. 679, 681 (1) (494 SE2d 527) (1997).
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which includes a nonexclusive list of contracts that 

our General Assembly has deemed contrary to 

public policy.21 This, combined with our Supreme 

Court's explicit holding that parties to a contract 

have the  [**446]  power to “agree among 

themselves upon a period of time which would 

amount to a statute of limitations, either greater or 

less than the period fixed by the law,”22 leads us to 

conclude that the unambiguous provision at issue is 

enforceable. Accordingly, any cause of action that 

accrued during the duration of Langley's lease—

including a cause of action for personal injuries—

was subject to the one-year contractual limitation 

period. 

For all these reasons, we affirm the trial court's 

grant of summary judgment to Spring Lake. 

Judgment affirmed. Doyle, P. J., and Mercier, J., 

concur. 

                                                 

21 See OCGA § 13-8-2 (a) (1)-(5) (“Contracts deemed contrary to 

public policy include but are not limited to: (1) Contracts tending to 

corrupt legislation or the judiciary; (2) Contracts in general restraint 

of trade, as distinguished from contracts which restrict certain 

competitive activities, as provided in Article 4 of this chapter; (3) 

Contracts to evade or oppose the revenue laws of another country; 

(4) Wagering contracts; or (5) Contracts of maintenance or 

champerty.”); see also RSN Props., Inc. v. Eng'g Consulting Servs., 

Ltd., 301 Ga. App. 52, 53 (686 SE2d 853) (2009) (holding that 

limitation-of-liability provision did not violate public policy and was 

enforceable when provision did not create a contractual obligation 

encompassed by OCGA § 13-8-2 (a), nor was it otherwise contrary 

to public policy). 

22 Mass. Ben. Life Ass'n v. Robinson, 104 Ga. 256, 272 (1) (30 SE 

918) (1898) (emphasis supplied); see also Wolf Creek Landfill, 337 

Ga. App. at 214 (1) (recognizing that “[w]hile some states have 

statutory or judicial restrictions prohibiting or limiting contractual 

extensions of statutes of limitation, Georgia does not” (footnotes 

omitted)). 
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The Supreme Court today granted the writ of 

certiorari in this case. All the Justices concur, 

except, Peterson, J., who dissents. 

This case will be assigned to the April 2019 oral 
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Court Rule 50 (2), as amended September 13, 1996. 

Oral argument is mandatory in granted certiorari 
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This Court is particularly concerned with the 

following issue or issues: 

(1) Does the “Limitations on Actions” 
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 In this part of the 2019 Premises Liability Seminar, I will address how to 

appeal a premises-liability case and what issues, arguments, and evidence have 

often attracted the attention of Georgia appellate courts. 

1. Interlocutory Appeal. 
 

The first step for appeal in a premises-liability case, and for that matter an 

appeal in any case, is to determine whether there is the proper time for an appeal. 

The normal procedure is for a party to appeal from the entry of a final judgment, 

“that is to say, where the case is no longer pending in the court below.”1 

However, there are a number of ways for a party to seek an interlocutory 

appeal, and so before discussing appeals from final judgment, let’s discuss a few 

options for interlocutory appeal. 

First, the trial judge may certify that an order, not otherwise subject to a 

direct appeal, “is of such importance to the case that immediate review should be 

had.”2 This certification must be made “within ten days of entry” of the order 

sought to be appealed.3 If the trial judge grants the certificate, a party has ten 

days from the certification to make an application for interlocutory appeal with 

the Supreme Court or the Court of Appeals, depending on which court has subject 

matter jurisdiction. By statute, the application must be decided within forty-five 

days of the date the application was filed. If the application for interlocutory 

appeal is granted, a party must file a notice of appeal with the trial court and the 

procedure from there is the same as an appeal from a final judgment. 

Because very few premises-liability cases involve subject matter reserved 

                                                 
1 O.C.G.A. § 5-6-34 (a)(1). 
2 O.C.G.A. § 5-6-34 (b). 
3 Id. 
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to the Supreme Court, the vast majority of applications for interlocutory appeal 

will be first made to the Georgia Court of Appeals. And the Rules of the Georgia 

Court of Appeals provide that “[t]he applicant bears the burden of persuading the 

Court that the application should be granted.”4 

Furthermore, the Rules enumerate one of three conditions that must be 

satisfied in order for an application for interlocutory to be considered: “(1) The 

issue to be decided appears to be dispositive of the case; or (2) The order appears 

erroneous and will probably cause a substantial error at trial or will adversely 

affect the rights of the appealing party until entry of final judgment, in which case 

the appeal will be expedited; or (3) The establishment of precedent is desirable.”5 

The first condition – a case-dispositive issue – tends to affect defendants 

in premises-liability cases more than plaintiffs. After all, if the issue is case-

dispositive in favor of defendants, then there will likely be a final judgment, and 

the plaintiff has no need or basis for interlocutory appeal. It is usually only when 

a defendant in premises-liability cases moves to dismiss, moves for summary 

judgment, or files some other case-dispositive motion, and the motion is denied, 

will there be any need for an interlocutory appeal on this basis. Meanwhile, the 

second and third conditions – substantial issue affecting trial proceedings and 

establishment of precedent – often affect both sides equally. 

 As such, an illustrative example of an interlocutory appeal in a premises-

liability case was one where the defendant moved for summary judgment on the 

grounds that the subject incident occurred beyond the “approaches” of the 

                                                 
4 Ga. Ct. App. R. 30 (b). 
5 Id. 

Chapter 12 
4 of 10



 

defendants’ premises, and the trial court denied the motion for summary 

judgment.6 This issue would be case-dispositive if addressed in the defendants’ 

favor, and so it satisfies this condition. But, importantly, it also was an issue for 

which the establishment of precedent was desirable. Certain aspects of 

approaches-liability had not yet been decided by the Georgia appellate courts.7 

 In other words, merely asking the Court of Appeals to accept interlocutory 

appeal on the grounds that the issue is a case-dispositive issue is likely 

insufficient. If that were all it took to obtain interlocutory appeal, then every 

denial of a motion to dismiss or motion for summary judgment would be subject 

to interlocutory appeal. It often takes a case-dispositive issue along with either 

the second or third condition in order to get the Court’s attention. 

Second, in cases where there are multiple claims or multiple parties, the 

trial judge may pursuant to Rule 54 (b) “direct the entry of a final judgment as to 

one or more but fewer than all of the claims or parties … upon an express 

determination that there is no just reason for delay and upon an express direction 

for the entry of judgment.”8 Unlike a certificate of immediate review, a 

certification of a final judgment is not subject to a ten-day deadline. A party can 

request the trial court to certify a final judgment under Rule 54 (b) at any time 

(subject to the trial judge’s discretion to consider delay as a factor in whether to 

deny a request for certification under Rule 54 (b)). And unlike a certificate of 

                                                 
6 Motel Props., Inc. v. Miller, 262 Ga. 484, 484 (1993) (“The trial court’s denial of 
the motel’s motion for summary judgment was affirmed on interlocutory appeal 
to the Court of Appeals.”). 
7 Id. at 485 (“We were not called upon in Todd to address the issue present in this 
case, i.e., what physically constitutes an approach, since the defendant in Todd 
had admitted the plaintiff had been injured on an approach to its premises.”). 
8 O.C.G.A. § 9-11-54 (b). 
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immediate review, a certification of a final judgment allows a party to appeal as a 

matter of right. However, the standard for Rule 54 (b) certification is more 

stringent than the standard for certification of immediate review. 

Third, “[a]n order granting summary judgment on any issue or as to any 

party shall be subject to review by appeal.”9 If the trial judge grants summary 

judgment on any issue or as to any party, a party may file a notice of appeal with 

the trial court and the procedure from there is the same as an appeal from a final 

judgment. However, a party is not required to appeal from a summary judgment 

and can wait to appeal after a final judgment.10 

Moreover, when a trial court grants summary judgment and the summary 

judgment is adverse to a party, the same party can appeal all adverse other orders 

even though they would not otherwise be appealable. This means that, if a trial 

court grants partial summary judgment to a plaintiff in a premises-liability case 

(perhaps on an issue regarding invitee/trespasser status or apportionment to an 

alleged non-party at fault), the defendant can appeal that order and also then 

appeal a denial of its own motion for summary judgment.11 

2. Final-Order Appeal. 
 

If you receive a final judgment in a premises-liability case because of an 

order granting a motion to dismiss or motion for summary judgment, the entry of 

final judgment is straightforward. You simply file the notice of appeal from the 

                                                 
9 O.C.G.A. § 9-11-56 (h). 
10 Willis v. City of Atlanta, 265 Ga. App. 640, 640-641 (2004). 
11 Hudgins v. Bawtinhimer, 196 Ga. App. 386, 387 (1990) (“Because Hudgins has 
the right to directly appeal the grant of summary judgment to Dr. Bawtinhimer, 
he also has the right to have this court review rulings of the trial court otherwise 
not directly appealable.”) (cites omitted). 
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judgment against you. 

However, where there is a jury trial and verdict, the process is a little more 

complicated. Once you have a jury verdict, the first thing to do is move for entry 

of judgment. Rule 58 of the Civil Practice Act sets forth the requirements for 

entry of judgment and make sure to follow those requirements when you prepare 

a proposed judgment – including that “entry of judgment shall not be made by 

the clerk of court until the civil case disposition form is filed.”12 

The judgment should include the jury’s award, subject to any required 

reductions.13 The judgment should also include any other relief your client won. 

For example, if your client is entitled to prejudgment interest under the 

Unliquidated Damages Act, such “[i]nterest shall be made part of the 

judgment.”14  The entry of judgment may also be a condition precedent to other 

rights a party may have. For example, under Georgia’s offer of settlement statute, 

where a plaintiff “recovers a final judgment in an amount greater than 125 

percent of [an] offer of settlement, the plaintiff shall be entitled to recover 

reasonable attorney’s fees and expenses of litigation incurred . . . from the date of 

the rejection of the offer of settlement through the entry of judgment.”15  

Conversely, “the defendant shall be entitled to recover reasonable 

attorney’s fees and expenses of litigation incurred . . . from the date of the 

                                                 
12 O.C.G.A. § 9-11-58. 
13 See, e.g., O.C.G.A. § 51-12-33 (a) (requiring “the judge [to] reduce the amount 
of damages otherwise awarded to the plaintiff in proportion to his or her 
percentage of fault.”). 
14 O.C.G.A. § 51-12-14 (e) (emphasis added). 
15 O.C.G.A. § 9-11-68 (b)(2) (emphasis added); see also O.C.G.A. § 9-11-68 (d)(1) 
(requiring “proof that the judgment is one to which the provisions of either 
paragraph (1) or paragraph (2) of subsection (b) of this Code Section apply”). 
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rejection of the offer of settlement through the entry of judgment if the final 

judgment is one of no liability or the final judgment obtained by the plaintiff is 

less than 75 percent of such offer of settlement.”16 

3. Georgia Court of Appeals. 
 

As set forth above, because very few premises-liability cases involve 

subject matter reserved to the Supreme Court, the vast majority of appeals in 

premises-liability cases must first go to the Georgia Court of Appeals. 

 Once in the Georgia Court of Appeals, parties and counsel should be aware 

that the Court is one of the busiest intermediate courts of appeals in the country, 

and this fact, fairly or unfairly, influences virtually everything the Court does. 

Everything from when your appeal will be decided, whether oral argument will be 

granted, how closely the Court will be able to review evidentiary and legal 

citations, etc. is affected by how busy the Court runs. 

 Furthermore, of the civil cases that the Georgia Court of Appeals hears, 

premises-liability cases make up a substantial portion of its appeals. In any given 

term, there are numerous premises-liability cases of all sorts, sizes, and styles, 

and even the newest judges on the Court of Appeals will have had extensive 

experience hearing and deciding premises-liability cases. 

 In light of the busy nature of the Court of Appeals and their extensive 

familiarity with premises-liability cases, most issues in a premises-liability case 

will not attract significant attention from the Court. In most consumer fall cases 

and even criminal attack cases, the Court of Appeals has already heard, numerous 

times, the types of legal arguments made in most premises-liability cases, and 

                                                 
16 O.C.G.A. § 9-11-68 (b)(1) 
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they are usually looking to simply confirm whether the trial court has correctly 

applied settled precedent to the facts at issue. 

 However, there are certain issues that, in this particular moment of time, 

have been drawing more attention from the Court of Appeals. We will discuss 

these issues in more depth at the seminar itself, but they include, without 

limitation, the following issues: 

- all issues relating to apportionment, including non-party apportionment 
party-apportionment, how to apportion criminal and negligent acts, how 
to deal with vicarious liability; 

- less-commonly asserted claims, such as civil claims relating to the criminal 
gang statute, civil RICO claims, nuisance claims, etc.; 

- issues relating to approaches, liability for on-premises negligence that 
causes off-premises injuries, liability for on-premises injury that resulted 
from off-premises negligence, etc.; 

- the scope of a new trial, where errors were found relating to 
apportionment, a particular claim, punitive damages, etc.; 

- and evidentiary issues such as the admissibility of other similar incidents 
at locations other than subject premises (e.g., a corporate defendant with 
multiple locations). 

 
Furthermore, a unique complexity to an ordinary issue may also attract 

the attention of the Court of Appeals. For example, an ordinary premises-liability 

case may attract additional attention if the dispute relies on surveys, maps, video, 

or some other special evidentiary issue, for which the Court of Appeals will often 

need the help of the lawyers to explain the evidence in question. 

4. Georgia Supreme Court. 
 
 While the Georgia Supreme Court is not subject to the same volume of 

appeals as the Georgia Court of Appeals, there is a different constraint on the 

ability for premises liability cases to attract the attention of the Georgia Supreme 

Court. Put simply, the Georgia Supreme Court is concerned only with questions 

of great public importance and gravity. It is not concerned with addressing 
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whether the Court of Appeals properly applied settled precedent to the facts at 

issue or otherwise concerned with the sufficiency of evidence. 

 As a result, all of the same issues listed in the previous section – 

apportionment, less-commonly asserted claims, the scope of a new trial, and 

evidentiary issues relating to other similar incidents – are also the ones most 

likely to attract the attention of the Georgia Supreme Court. 

 Moreover, the Supreme Court has, from time to time, attempted to 

manage what it has described as the “pendulum” of premises-liability cases. This 

pendulum has been discussed most thoroughly in Robinson v. Kroger Co., 268 

Ga. 735 (1997), where the Supreme Court noted that “[t]he case law which has 

developed of the years in Georgia ‘slip and fall’ premises liability cases is 

pendulum-like.” Id. 

However, it will be difficult for any one lawyer or party to know whether 

their case is the one the Supreme Court will use to address or alter what it 

perceives to be the pendulum like swing of premises-liability cases. And so 

lawyers and parties on both sides should be careful not to cry wolf on every case 

that goes against them, and they should save such declarations for those times 

when it is truly warranted. 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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