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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE





Presiding:
Drew N. Early, Program Co-Chair; Shewmaker & Shewmaker LLC, Atlanta, GA
Isabel M. Garcia, Program Co-Chair, Piedmont Law Group of Garcia & Benkert LLC, Tucker, GA

THURSDAY, OCTOBER 10, 2019

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST

 8:00  WELCOME
  Patrick C. “Pat” Fagan, Chair, Military and Veterans Law Section of the
  State Bar of Georgia, Bondurant Mixson & Elmore LLP, Atlanta, GA

 8:05  PROGRAM OVERVIEW
  Drew N. Early, Program Co-Chair; Shewmaker & Shewmaker LLC, Atlanta, GA
  Isabel M. Garcia, Program Co-Chair, Piedmont Law Group of Garcia & Benkert LLC, Tucker, GA

 8:15  ETHICS & PROFESSIONAL RESPONSIBILITY
  George E. Bradford, Jr., Staff Attorney, Deputy Agency Ethics Official
  VA Ethics Specialty Team, Atlanta, GA

 9:15  CLAIMS PROCEDURES AND BASIC ELIGIBILITY
  J. Travis Studdard, Perkins Studdard LLC, Carrollton, GA

 9:45  REPRESENTATION BEFORE THE VA, COMPENSATION AND APPEALS
  Doug Sullivan, McElreath & Stevens, LLC, Atlanta, GA

 10:45  BREAK

 11:00  KEYNOTE SPEAKERS
  Judges’ Panel Discussion on Veterans Courts in Georgia
  Moderator: Cary King, Jacobs and King, Atlanta, GA
  Panelists:
  Hon. J.P. Boulee, United States District Court for the Northern District of Georgia,
  formerly of DeKalb County Veterans Court
  Hon. Reuben Greene, Superior Court, Cobb Circuit, Veterans Court
  Hon. Henry M. Newkirk, Superior Court, Atlanta Judicial Circuit, Veterans Court

 12:00  VA PENSION AND DIC
  Victoria H. Watkins, The Law Firm of Victoria Watkins, Marietta, GA

 12:30  LUNCH (Included in registration fee.)
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AGENDA



  Obtain lunch and return to program room.

 1:00  ACTIVITIES UPDATES: MILITARY AND VETERANS LAW SECTION
  Patrick C. “Pat” Fagan, Chair, Military and Veterans Law Section, State
  Bar of Georgia, Bondurant Mixson & Elmore LLP, Atlanta, GA
  M. Christopher Pitts, Director, Military Legal Assistance Program,
  State Bar of Georgia, Atlanta, GA
  M. Jerome Elmore, Chairperson of the Military Legal Assistance
  Program; Bondurant Mixson & Elmore LLP, Atlanta, GA

 1:30  UPDATES FROM THE GEORGIA DEPARTMENT OF VETERAN SERVICES
  Robert E. Norman, Georgia Department of Veterans’ Services, Atlanta, GA

 2:00  UPDATES FROM THE VETERANS ADMINISTRATION
  Sophia E. Haynes, Deputy Chief Counsel, U.S. Department of Veterans Affairs, Atlanta, GA

 2:15  UPDATES IN VA LAW
  Drew N. Early, Program Co-Chair; Shewmaker & Shewmaker LLC, Atlanta, GA

 2:45  BREAK

 3:00  VA APPEALS PROCESS – MOCK SCENARIOS AND WALK THROUGH
  Drew N. Early, Program Co-Chair; Shewmaker & Shewmaker LLC, Atlanta, GA
  Victoria H. Watkins, Attorney at Law, Marietta, GA

 3:30  ADMINISTRATIVE BOARDS AND HEARINGS
  Patty Shewmaker, Shewmaker & Shewmaker, LLC, Atlanta, GA
  Robert F. Capovilla, Shewmaker & Shewmaker, LLC, Atlanta, GA

 4:30  CLOSING REMARKS/ADJOURN
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Military/Veterans Law Section 
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October 10, 2019 

ETHICS 

George E. Bradford, Jr. 

Attorney at Law 

Atlanta, Georgia 

NOTE:  The information and materials for this presentation are the individual work 

product of the author.  They were produced on the author’s personal time.  Nothing in 

these materials or presentation were produced by the U.S. Department of Veterans 

Affairs.   The information and materials in this presentation represent solely the 

author’s personal perspective on Ethics and Professionalism.  They do not represent the 

views of the U.S. Department of Veterans Affairs.  And the U.S. Department of Veterans 

Affairs has not endorsed, sanctioned or approved the information and materials 

developed by the author for this presentation. 
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BIOGRAPHY 

 

George E. Bradford, Jr. was born in Birmingham, Alabama.  He received all of his 

formal education in the public schools of Texas.  Mr. Bradford received his Bachelor of 

Arts degree from the University of Texas at Austin’s Plan II Liberal Arts Honors 

Program.  He received his Doctor of Jurisprudence degree from the University of Texas 

at Austin School of Law.  Mr. Bradford is licensed to practice law in Maryland, Texas 

and Georgia. 

For over sixteen years George Bradford has presented continuing legal education 

courses on Veterans Benefits, Veterans Legal Issues, Ethics and Professionalism for the 

State Bar of Georgia.  During this time Mr. Bradford has been a leader of and a 

contributor to the State Bar of Georgia’s Military and Veterans Law Section.   

Mr. Bradford is a Designated Agency Ethics Official for the U.S. Department of Veterans 

Affairs.  He is a graduate of Leadership VA and the VA Office of General Counsel’s 

Leadership Development Program.  And Mr. Bradford is a founding member of the VA’s 

Ethics Specialty Team where he provides Ethics guidance and training to VA facilities 

and employees throughout the United States.   
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INTRODUCTION 

Why study Ethics?   

Former New York Times Magazine Ethicist, Randy Cohen, argued that “Ethics isn’t 

Ethics until other people are involved.”  By that rationale, Ethics is not a matter of your 

interior world – your thoughts, your beliefs, your values.  Quite the contrary, Ethics is a 

matter of your conduct – your actions, your choices, your behavior. 

U.S. Supreme Court Chief Justice Earl Warren wrote in his autobiography “In civilized 

life, the law floats in a sea of Ethics.”  By that rationale, Ethics are essential to both the 

law and civilization.  Without Ethics neither can survive. 

In his classic study of the teachings of Joseph Campbell, Bill Moyers concluded “Our 

very lives depend on the Ethics of strangers, and most of us are always strangers to 

other people.”   

Yes.  Ethics is THAT important. 

So, how can we insure that our conduct – our actions, our choices, our behavior – will 

be Ethical?   

How can we make certain that our civilized lives, our profession, our laws float in that 

sea of Ethics? 

How can we work towards the goal of treating everyone we meet – clients, opposing 

parties, their representatives, tribunals, our colleagues – in an Ethical way? 

By studying Ethics. 

And when I refer to studying Ethics, I do not mean merely attending a CLE presentation 

on Ethics.  And I don’t mean simply reviewing these materials.  I do not believe that a 

single class or a single handout is sufficient.  (No matter how good it may be.)   

I believe studying Ethics is an ongoing, continuing, constant effort.  As attorneys, 

representatives and advocates, I believe the study of Ethics is something we should 

commit ourselves to doing as part of our professional lives.   

Ethics is essential.  Ethics is as essential as brushing our teeth, tying our shoes and 

buying food.  We do essential things every day.  And from this day forward I hope you 

will make the study and practice of Ethics part of your daily routine. 
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 GEORGIA RULES OF PROFESSIONAL CONDUCT 

Full 151 page text available at: 

http://www.gabar.org/barrules/upload/GRPC_NewRules.pdf 

 
PREAMBLE, SCOPE AND TERMINOLOGY  

PREAMBLE: A LAWYER’S RESPONSIBILITIES  
 
[1] A lawyer is a representative of clients, an officer of the legal system and a citizen 
having special responsibility for the quality of justice.  
 
[2] As a representative of clients, a lawyer performs various functions. As advisor, a 
lawyer provides a client with an informed understanding of the client’s legal rights and 
obligations and explains their practical implications. As advocate, a lawyer zealously 
asserts the client’s position under the rules of the adversary system. As negotiator, a 
lawyer seeks a result advantageous to the client but consistent with requirements of 
honest dealing with others. As intermediary between clients, a lawyer seeks to reconcile 
their divergent interests as an advisor and, to a limited extent, as a spokesperson for 
each client. A lawyer acts as evaluator by examining a client’s legal affairs and reporting 
about them to the client or to others. 
 
[3] In all professional functions a lawyer should be competent, prompt and diligent. A 
lawyer should maintain communication with a client concerning the representation. A 
lawyer should keep in confidence information relating to representation of a client 
except so far as disclosure is required or permitted by the these Rules or other law.  
 
[4] A lawyer should use the law’s procedures only for legitimate purposes and not to 
harass or intimidate others. A lawyer should demonstrate respect for the law, the legal 
system and for those who serve it, including judges, other lawyers and public officials. 
While it is a lawyer’s duty, when necessary, to challenge the rectitude of official action, it 
is also a lawyer’s duty to uphold legal process.  
 
[5] As a citizen, a lawyer should seek improvement of the law, the administration of 
justice and the quality of service rendered by the legal profession. As a member of a 
learned profession, a lawyer should cultivate knowledge of the law beyond its use for 
clients, employ that knowledge in reform of the law and work to strengthen legal 
education. A lawyer should be mindful of deficiencies in the administration of justice 
and of the fact that the poor, and sometimes persons who are not poor, cannot afford 
adequate legal assistance, and should therefore devote professional time and civic 
influence in their behalf. A lawyer should aid the legal profession in pursuing these 
objectives and should help the bar regulate itself in the public interest.  
 
[6] A lawyer’s professional responsibilities are prescribed in the Rules of Professional 
Conduct, as well as by substantive and procedural law. A lawyer also is guided by 
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conscience and the approbation of professional peers. A lawyer should strive to attain 
the highest level of skill, to improve the law and the legal profession and to exemplify 
the legal profession’s ideals of public service.  
 
[7] Reserved.  
 
[8] In the nature of law practice conflicting responsibilities are encountered. Virtually all 
difficult ethical problems arise from conflict among a lawyer’s responsibilities to clients, 
to the legal system and to the lawyer’s own interest in remaining an upright person. The 
Rules of Professional Conduct prescribe terms for resolving such conflicts. Within the 
framework of these Rules, many difficult issues of professional discretion can arise. 
Such issues must be resolved through the exercise of sensitive professional and moral 
judgment guided by the basic principles underlying the Rules.  
 
[9] The legal profession is largely self-governing. Although other professions also have 
been granted powers of self-government, the legal profession is unique in this respect 
because of the close relationship between the profession and the processes of 
government and law enforcement. This connection is manifested in the fact that 
ultimate authority over the legal profession is vested in the Supreme Court of Georgia.  
 
[10] To the extent that lawyers meet the obligations of their professional calling, the 
occasion for government regulation is obviated. Self-regulation also helps maintain the 
legal profession’s independence from government domination. An independent legal 
profession is an important force in preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose members are not dependent 
on government for the right to practice. 
 
[11] The legal profession’s relative autonomy carries with it special responsibilities of 
self-government. The profession has a responsibility to assure that its regulations are 
conceived in the public interest and not in furtherance of parochial or self-interested 
concerns of the bar. Every lawyer is responsible for observance of the Rules of 
Professional Conduct. A lawyer should also aid in securing their observance by other 
lawyers. Neglect of these responsibilities compromises the independence of the 
profession and the public interest which it serves.  
 
[12] The fulfillment of a lawyer’s professional responsibility role requires an 
understanding by them of their relationship to our legal system. The Rules of 
Professional Conduct, when properly applied, serve to define that relationship.  
 
SCOPE  
 
[13] The Rules of Professional Conduct are rules of reason. They should be interpreted 
with reference to the purposes of legal representation and of the law itself. Some of the 
Rules are imperatives, cast in the terms “shall” or “shall not.” These define proper 
conduct for purposes of professional discipline. Others, generally cast in the terms 
“may” or “should,” are permissive or aspirational and define areas under the Rules in 
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which the lawyer has professional discretion. Disciplinary action shall not be taken 
when the lawyer’s conduct falls within the bounds of such discretion. The Rules are thus 
partly obligatory and disciplinary and partly aspirational and descriptive. Together they 
define a lawyer’s professional role. Comments do not add obligations to or expand the 
Rules but provide guidance for practicing in compliance with the Rules.  
 
[14] The Rules presuppose a larger legal context shaping the lawyer’s role. That context 
includes court rules and statutes relating to matters of licensure, laws defining specific 
obligations of lawyers and substantive and procedural law in general. Compliance with 
the Rules, as with all law in an open society, depends primarily upon understanding and 
voluntary compliance, secondarily upon reinforcement by peer and public opinion and 
finally, when necessary, upon enforcement through disciplinary proceedings. The Rules 
do not, however, exhaust the moral and ethical considerations that should inform a 
lawyer, for no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law.  
 
[15] Furthermore, for purposes of determining the lawyer’s authority and responsibility, 
principles of substantive law external to these Rules determine whether a client-lawyer 
relationship exists. Most of the duties flowing from the client-lawyer relationship attach 
only after the client has requested the lawyer to render legal services and the lawyer has 
agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6: 
Confidentiality of Information, that may attach when the lawyer agrees to consider 
whether a client-lawyer relationship will be established. Whether a client-lawyer 
relationship exists for any specific purpose depends on the circumstances and may be a 
question of fact.  
 
[16] Under various legal provisions, including constitutional, statutory and common 
law, the responsibilities of government lawyers may include authority concerning legal 
matters that ordinarily reposes in the client in private client-lawyer relationships. For 
example, a lawyer for a government entity may have authority on behalf of the 
government to decide upon settlement or whether to appeal from an adverse judgment. 
Such authority in various respects is generally vested in the attorney general and the 
state’s attorney in state government, and their federal counterparts, and the same may 
be true of other government law officers. Also, lawyers under the supervision of these 
officers may be authorized by law to represent several government entities in 
intergovernmental legal controversies in circumstances where a private lawyer could not 
represent multiple private clients. They also may have authority to represent the “public 
interest” in circumstances where a private lawyer would not be authorized to do so. 
These Rules do not abrogate any such authority.  
 
[17] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules presuppose that disciplinary assessment of 
a lawyer’s conduct will be made on the basis of the facts and circumstances as they 
existed at the time of the conduct in question and in recognition of the fact that a lawyer 
often has to act upon uncertain or incomplete evidence of the situation. Moreover, the 
Rules presuppose that whether or not discipline should be imposed for a violation, and 
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the severity of a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been previous 
violations.  
 
[18] The purpose of these Rules is not to give rise to a cause of action nor to create a 
presumption that a legal duty has been breached. These Rules are designed to provide 
guidance to lawyers and to provide a structure for regulating conduct through 
disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, 
the purpose of the Rules can be subverted when they are invoked by opposing parties as 
procedural weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or 
for sanctioning a lawyer under the administration of a disciplinary authority, does not 
imply that an antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to 
augment any substantive legal duty of lawyers or the extra-disciplinary consequences of 
violating such a duty.  
 
[19] Moreover, these Rules are not intended to govern or affect judicial application of 
either the attorney-client or work product privilege. In reliance on the attorney-client 
privilege, clients are entitled to expect that communications within the scope of the 
privilege will be protected against compelled disclosure. The attorney-client privilege is 
that of the client and not of the lawyer. The fact that in exceptional situations the lawyer 
under the rules has a limited discretion to disclose a client confidence does not vitiate 
the proposition that, as a general matter, the client has a reasonable expectation that 
information relating to the client will not be voluntarily disclosed and that disclosure of 
such information may be judicially compelled only in accordance with recognized 
exceptions to the attorney-client and work product privileges.  
 
[20] Reserved.  
 

[21] The Comment accompanying each Rule explains and illustrates the meaning and 

purpose of the Rule. The Preamble and this note on Scope provide general orientation. 

The Comments are intended as guides to interpretation, but the text of each Rule is 

authoritative. 

 

 

Full 151 page text available at: 

http://www.gabar.org/barrules/upload/GRPC_NewRules.pdf 
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The Lawyer's Creed  

 

The Lawyer's Creed was developed by the Chief Justice’s Commission on 

Professionalism to encourage, guide and assist individual lawyers, law firms, and bar 

associations.  The Commission's hope is that members of the profession will recognize 

the special obligations that attach to their calling and will also recognize their 

responsibility to serve others and not be limited to the pursuit of self-interest.  The 

Lawyer's Creed was adopted by the Commission in 1990 and by Supreme Court order 

made a part of the Rules and Regulations for the Organization and Government of the 

State Bar of Georgia. 

 

THE LAWYER'S CREED 

 

To my clients, I offer faithfulness, competence, diligence, and good judgment.  I will 

strive to represent you as I would want to be represented and to be worthy of your trust. 

 

To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 

will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 

 

To the courts, and other tribunals, and to those who assist them, I offer respect, 

candor, and courtesy.  I will strive to do honor to the search for justice. 

 

To my colleagues in the practice of law, I offer concern for your welfare.  I will 

strive to make our association a professional friendship. 

To the profession, I offer assistance.  I will strive to keep our business a profession 

and our profession a calling in the spirit of public service. 

To the public and our systems of justice, I offer service.  I will strive to improve 

the law and our legal system, to make the law and our legal system available to all, and 

to seek the common good through the representation of my clients. 
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Aspirational Statement on Professionalism 

 
The Aspirational Statement on Professionalism was also developed by the Chief Justice’s 
Commission on Professionalism to encourage, guide and assist individual lawyers, law 
firms, and bar associations.  The Commission's desire is that members of the profession 
will recognize the special obligations that attach to their calling and will also recognize 
their responsibility to serve others and not be limited to the pursuit of self-interest.  The 
Aspirational Statement cannot be imposed by edict because moral integrity and 
unselfish dedication to the welfare of others cannot be legislated.  Nevertheless, a public 
statement of principles of ethical and professional responsibility can provide guidance 
for newcomers and a reminder for experienced members of the bar about the basic 
ethical and professional tenets of their profession.  The Aspirational Statement on 
Professionalism was adopted by the Commission in 1990 and by Supreme Court order 
made a part of the Rules and Regulations for the Organization and Government of the 
State Bar of Georgia. 

The Aspirational Statement on Professionalism has been adopted by the Chief Justice's 
Commission on Professionalism and incorporated into the Rules and Regulations for 
the Organization and Government of the State Bar of Georgia.  The purpose of the 
Aspirational Statement on Professionalism is to serve as encouragement, guidance and 
assistance to individual lawyers, law firms, and bar associations as they recognize the 
special obligations that attach to their calling and their responsibility to serve others. 
 

 
ASPIRATIONAL STATEMENT ON PROFESSIONALISM 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in 
an undue emphasis on the financial rewards of practice, a lack of courtesy and civility 
among members of our profession, a lack of respect for the judiciary and for our systems 
of justice, and a lack of regard for others and for the common good.  As a community of 
professionals, we should strive to make the internal rewards of service, craft, and 
character, and not the external reward of financial gain, the primary rewards of the 
practice of law.  In our practices we should remember that the primary justification for 
who we are and what we do is the common good we can achieve through the faithful 
representation of people who desire to resolve their disputes in a peaceful manner and 
to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the 
character of our society and we should act accordingly. 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting 
forth general and specific aspirational ideals of our profession.  This statement is a 
beginning list of the ideals of our profession.  It is primarily illustrative.  Our purpose is 
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not to regulate, and certainly not to provide a basis for discipline, but rather to assist the 
Bar's efforts to maintain a professionalism that can stand against the negative trends of 
commercialization and loss of community.  It is the Court's hope that Georgia's lawyers, 
judges, and legal educators will use the following aspirational ideals to reexamine the 
justifications of the practice of law in our society and to consider the implications of 
those justifications for their conduct.  The Court feels that enhancement of 
professionalism can be best brought about by the cooperative efforts of the organized 
bar, the courts, and the law schools with each group working independently, but also 
jointly in that effort. 

 
General Aspirational Ideals 

 
As a lawyer, I will aspire: 

 
 (a) To put fidelity to clients and, through clients, to the common good, before 
 selfish interests. 

 (b) To model for others, and particularly for my clients, the respect due to those 
 we call upon to resolve our disputes and the regard due to all participants in our 
 dispute resolution processes. 

  (c) To avoid all forms of wrongful discrimination in all of my activities including 
 discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
 national origin.  The social goals of equality and fairness will be personal goals for 
 me. 
 
  (d) To preserve and improve the law, the legal system, and other dispute 
 resolution processes as instruments for the common good. 

  (e) To make the law, the legal system, and other dispute resolution processes 
 available to all. 

  (f) To practice with a personal commitment to the rules governing our profession 
 and to encourage others to do the same. 

  (g) To preserve the dignity and the integrity of our profession by my conduct.  
 The dignity and the integrity of our profession is an inheritance that must be 
 maintained by each successive generation of lawyers. 

  (h) To achieve the excellence of our craft, especially those that permit me to be 
 the moral voice of clients to the public in advocacy while being the moral voice of 
 the public to clients in counseling.  Good lawyering should be a moral 
 achievement for both the lawyer and the client. 

(i) To practice law not as a business, but as a calling in the spirit of public 
service. 
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Specific Aspirational Ideals 

 
As to clients, I will aspire: 

 (a) To expeditious and economical achievement of all client objectives. 
 
  (b) To fully informed client decision-making.  As a professional, I should: 
 
    (1) Counsel clients about all forms of dispute resolution; 

    (2) Counsel clients about the value of cooperation as a means towards the  
  productive resolution of disputes; 

  (3) Maintain the sympathetic detachment that permits objective and  
  independent advice to clients; 

  (4) Communicate promptly and clearly with clients; and, 

  (5) Reach clear agreements with clients concerning the nature of the  
  representation. 
 
 (c) To fair and equitable fee agreements.  As a professional, I should: 

  (1) Discuss alternative methods of charging fees with all clients; 

  (2) Offer fee arrangements that reflect the true value of the services   
  rendered; 

  (3) Reach agreements with clients as early in the relationship as possible; 
   

  (4) Determine the amount of fees by consideration of many factors and not 
  just time spent by the attorney; 

  (5) Provide written agreements as to all fee arrangements; and 

  (6) Resolve all fee disputes through the arbitration methods provided by  
  the State Bar of Georgia. 

 (d) To comply with the obligations of confidentiality and the avoidance of 
 conflicting loyalties in a manner designed to achieve the fidelity to clients that is 
 the purpose of these obligations. 

 

Chapter 1 
13 of 30



Bradford on Ethics 

 

 
As to opposing parties and their counsel, I will aspire: 

 
 (a) To cooperate with opposing counsel in a manner consistent with the 
 competent representation of all parties.  As a professional, I should: 
 
  (1) Notify opposing counsel in a timely fashion of any cancelled  
  appearance; 

 
   (2) Grant reasonable requests for extensions or scheduling changes; and, 
 

  (3) Consult with opposing counsel in the scheduling of appearances,  
  meetings, and depositions. 

 (b) To treat opposing counsel in a manner consistent with his or her professional 
 obligations and consistent with the dignity of the search for justice.  As a 
 professional, I should: 

 
  (1) Not serve motions or pleadings in such a manner or at such a time as to 
  preclude opportunity for a competent response; 

  (2) Be courteous and civil in all communications; 

  (3) Respond promptly to all requests by opposing counsel; 

  (4) Avoid rudeness and other acts of disrespect in all meetings including  
  depositions and negotiations; 

  (5) Prepare documents that accurately reflect the agreement of all parties;  
  and 

  (6) Clearly identify all changes made in documents submitted by opposing  
  counsel for review. 

 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 
 (a) To represent my clients in a manner consistent with the proper functioning of 
 a fair, efficient, and humane system of justice.  As a professional, I should: 
 
  (1) Avoid non-essential litigation and non-essential pleading in litigation; 

  (2) Explore the possibilities of settlement of all litigated matters; 

  (3) Seek non-coerced agreement between the parties on procedural and  
  discovery matters; 
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  (4) Avoid all delays not dictated by a competent presentation of a client's  
  claims; 

  (5) Prevent misuses of court time by verifying the availability of key   
  participants for scheduled appearances before the court and by being  
  punctual; and 

  (6) Advise clients about the obligations of civility, courtesy, fairness,  
  cooperation, and other proper behavior expected of those who use our  
  systems of justice. 

 
 
 (b) To model for others the respect due to our courts.  As a professional I should: 
 

(1) Act with complete honesty; 

(2) Know court rules and procedures; 

(3) Give appropriate deference to court rulings; 

(4) Avoid undue familiarity with members of the judiciary; 

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 
members of the judiciary; 

(6) Show respect by attire and demeanor; 

(7) Assist the judiciary in determining the applicable law; and, 

(8) Seek to understand the judiciary's obligations of informed and 
impartial decision-making. 

 
 
As to my colleagues in the practice of law, I will aspire: 

(a) To recognize and to develop our interdependence; 

(b) To respect the needs of others, especially the need to develop as a whole 
person; and, 

(c) To assist my colleagues become better people in the practice of law and to 
accept their assistance offered to me. 

 

 

 

Chapter 1 
15 of 30



Bradford on Ethics 

 

 
 
As to our profession, I will aspire: 

(a) To improve the practice of law.  As a professional, I should: 

(1) Assist in continuing legal education efforts; 

(2) Assist in organized bar activities; and, 

(3) Assist law schools in the education of our future lawyers. 

(b) To protect the public from incompetent or other wrongful lawyering.  As a  
 professional, I should: 

(1) Assist in bar admissions activities; 

(2) Report violations of ethical regulations by fellow lawyers; and, 

(3) Assist in the enforcement of the legal and ethical standards imposed upon 
all lawyers. 

 
 
As to the public and our systems of justice, I will aspire: 

 (a) To counsel clients about the moral and social consequences of their conduct. 
 
  (b) To consider the effect of my conduct on the image of our systems of justice 
 including the social effect of advertising methods. 

 (c) To provide the pro bono representation that is necessary to make our system 
 of justice available to all. 

 (d) To support organizations that provide pro bono representation to indigent 
 clients. 
 
 (e) To improve our laws and legal system by, for example: 

  (1) Serving as a public official; 

  (2) Assisting in the education of the public concerning our laws and legal  
  system; 

  (3) Commenting publicly upon our laws; and, 

  (4) Using other appropriate methods of effecting positive change in our  
  laws and legal system. 
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Abraham Lincoln on Ethics 

(An article on Abraham Lincoln's personal code of Ethics and his view of Ethics, based 

on an excerpt from the one-man play “Lincoln Live”  by Gene Griessman) 

“What does it mean to be ethical?  

As far as I’m concerned, it means treating others the way you’d want to be treated.   

I never joined a church because the churches of my day required you to subscribe to a 
particular doctrine or creed.  I told a minister who was trying to recruit me that if I ever 
found a church that would inscribe over its altar only two requirements, I would join 
that church with all my heart: The first requirement would be, ‘Thou shalt love the Lord 
thy God with all thy heart.’ The second requirement would be, ‘Thou shalt love thy 
neighbor as thyself.’ 

I reckon that anyone who keeps those two commandments will never have a problem 
with any legitimate code of ethics.  The second great commandment is really the basis of 
the Golden Rule—loving your neighbor as yourself. 

Being ethical means being honest.   Perhaps the greatest asset was being known as 
Honest Abe.  It was a good name, and I believe that a good name is more to be desired 
than great riches.   

I made it a practice to be so clear that no honest man could misunderstand me and no 
dishonest one could successfully misrepresent me. 

As you know, I’m a lawyer; and, yes, there were lawyer jokes back in the 1800s.  I 
remember a story about a preacher back in Indiana who was conducting a funeral 
service for a prominent lawyer.  At one point in his eulogy, the minister said, “Here lies a 
successful lawyer and an honest man.”  A woman in the audience whispered to her 
friend:  “We need to take a peek to see if there are two bodies in the casket?” 

I happen to believe that a lawyer can be honest.  In fact I found that clients often had 
more trouble telling the truth than lawyers did.   

Here’s some advice I gave young lawyers:  “Resolve to be honest at all events.  If, in your 
own judgment, you cannot be an honest lawyer, resolve to be honest without being a 
lawyer.   Choose some other occupation, rather than one in the choosing of which you 
do, in advance, consent to be a knave.” 

If you’re ethical, you’ll strive to be knowledgeable.  In the 1800s it was common for 
people to talk about “living up to the light” that one had.  It was an excellent way of 
admitting in advance that one could be mistaken because of lack of knowledge.   I like 
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that concept, and used it in my Second Inaugural Address: “With firmness in the right as 
God gives us to see the right” is the way I said it in my second inaugural address. 

But there's something more important than knowing the truth, and that’s knowing what 
to do with the truth.  A village idiot might stumble upon the truth, tell everybody in 
sight, and do irreparable damage. Being wise involves knowing when to tell the truth, 
knowing how to tell the truth, knowing who to tell it to, and even deciding if you should 
tell it at all.   Some truth should never be told--like when my wife Mary asked me what I 
thought of one of her ridiculous-looking new hats.   

Being ethical doesn’t mean that you be suicidal. 

If you’re ethical, you’ll strive to use good judgment.  The true rule in determining to 
accept or reject any thing is not whether it has any evil in it; but whether it has more of 
evil than of good.   There are few things wholly evil or wholly good.  Almost everything is 
an inseparable compound of the two so that our best judgment of the preponderance 
between them is continually demanded." 
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Recommended Reading 

 

The Good, The Bad and The Difference: How to Tell the Right from Wrong in Everyday 

Situations by Randy Cohen 

 

Be Good:  How to Navigate the Ethics of Everything by Randy Cohen 

 

Ethics for Everyone: How to Increase Your Moral Intelligence by Arthur Dobrin 

 

Ethics:  The Essential Writings (Modern Library Classics) Edited by Gordon Marino 

 

Lincoln’s Virtues:  An Ethical Biography by William Lee Miller  

 

Abraham Lincoln’s Cardinal Traits:  A Study in Ethics by Clark Smith Beardsly   
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Bradford’s  

Ten Commandments for Ethical Lawyering 

 

1.  Be Honest with yourself 

2. Be Honest with your client 

3. Be Honest with opposing counsel 

4. Be Honest with the tribunal 

5. Always put your client’s interest first 

6. Always keep your client informed 

7. Always be prepared 

8. Always return telephone calls                                                     

(And respond to all texts, messages, emails and letters) 

9. Never Do Anything You Do Not Want Your Client,    

Opposing Counsel or Tribunal to Find Out About 

10. Do Not Break the Law 

 

 

 

With all due respect to Irving Younger’s “Ten Commandments of Cross 

Examination”, this is the distillation of my best Ethics guidance to you.  I’ve been 

a lawyer for 25 years.  I’ve seen too many of my law school classmates, neighbors 

and former colleagues disciplined for unethical conduct.  Some of these 

individuals were disbarred.  Studying those unpleasant outcomes lead me to 

develop my “Ten Commandments for Ethical Lawyering” above. 
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ETHICS

George E. Bradford, Jr.  
VA Accreditation Symposium

October 10, 2019

VA ACCREDITATION

• What are “Ethics”?
• Why be “Ethical”?
• Where do “Ethics” come from?
• How can we be “Ethical”?
• When should we be “Ethical”?
• Who is responsible for “Ethics”?
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General Omar Nelson Bradley

“We are dealing with Veterans, 
not procedures; with their 
problems, not ours.”
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“Set your 
course by the 
stars, not by 
the lights of 
every passing 
ship.”

Ethics Rules
• Your Oath of Admission to the Bar

• Georgia Rules of Professional Conduct

• The Lawyer’s Creed

• Aspirational Statement on 
Professionalism

• State Bar of Georgia Advisory Opinions

• Case Law
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Ethics to Ourselves

• Developing your own personal code of 
Ethics is one of the most important things 
you can ever do for yourself.

• What will my action say about me?
• What would my mentor, role model or hero 

think of this action?
• How will I look if this appears on the front 

page of tomorrow’s news paper?

Ethics to Our Clients

• Honesty

• Competency

• Loyalty

• Diligence

• Good 
Judgment
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Conflict of Interest

Conflicts of Interest

• Be Honest With Yourself
• Be Honest With Your 

Client
• Disclose Fully and 

Completely
• Client Chooses Remedy
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Boundary Issues
• Dual 

Relationships
• Social
• Business
• Personal
• Emotional
• Gifts

Ethics to Opposing Parties

•Honesty
•Fairness
•Integrity
•Civility
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Ethics to Tribunals
• Respect
• Preparation
• Punctual
• Candor
• Courtesy

Ethics to Our Colleagues

• Concern for Welfare
• Professional Friendship
• Volunteer to Help
• Be a Resource
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Ethics to Our Profession

• Be Dignified
• Be Professional
• Be of Service
• Be of Positive Attitude
• Be of Genuine Gratitude

Ethics to the Public

• Strive to Improve the Law
• Strive to Improve the Legal 

System
• Make Access Available to All
• Seek the Common Good
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Volunteer

• Pro Bono
• Teach
• Be a Mentor
• Network for 

Ethics

Ethics Questions
• Talk to your colleagues and peers
• Talk to your mentor
• Call the State Bar of Georgia’s Ethics Help 

Line
• (404) 527-8741
• (800) 682-9806
• Login to www.gabar.org and submit a 

question
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General Omar Nelson Bradley

“Set your 
course by the 
stars, not by 
the lights of 
every passing 
ship.”

ETHICS

George E. Bradford, Jr.  
VA Accreditation Symposium

October 10, 2019
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Claims Procedures And Basic Eligibility
Presented By:

J. Travis Studdard
Perkins Studdard LLC
Carrollton, GA
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J. Travis Studdard

WE WILL ADDRESS WE WILL NOT ADDRESS
› Other types of benefits

(compensation or otherwise)
– Pension
– Dependency & Indemnity 

Compensation (DIC)
– Education Benefits (incl. vocational

training)
– Loans/mortgages

› Extraschedular ratings
› Diagnostic Codes
› Combined Ratings
› “Downstream issues”

› Who is a veteran?
› What is “VA Disability

Compensation?”
› How much is VA Disability

Compensation?
› How does a person establish

entitlement?
– 4 main theories of service

connection
– Some helpful presumptions
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› “Veteran” defined: 

– a person who served in the active military, naval, or air 
service, and who has discharged or released therefrom 
under conditions other than dishonorable

› 38 U.S.C. § 101(2); 38 C.F.R. § 3.1(d)

– For service-connection purpose, irrelevant if peacetime or 
wartime service

› “Active duty” means full time duty in USA, USN, USMC, 
USAF, USCG, or Reserves
– 38 U.S.C. § § 101(21)(A) & 101(24); 38 C.F.R. § § 3.6(b)(1) & 

3.1(b)
› Besides Reserves, also includes Title 10 National Guard 

active duty (federal service)
– State activation by governor for natural disasters or riots not 

qualifying service
› Beware of ACDUTRA and INACDUTRA cases.  Will 

need to do more research
– See 38 U.S.C. § 101 and 38 C.F.R. § 3.6
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› Other types of active duty service – 38 C.F.R. § § 3.6 & 3.7 
have many specific inclusions. A few examples:
– US Public Health Service
– National Oceanic and Atmospheric Administration (NOAA) & 

Environmental Science Services Administration
– Cadets/midshipmen at United States service academies
– US merchant marines from 12/7/41 – 8/15/45
– US civilian employees of American Airlines, Pan American, 

Northwest Airlines, etc. with Air Transport Command 12/7/41 –
8/14/45

– “The approximately 50 Chamorro and Carolinian former native 
policemen who received military training in the Donnal area of 
central Saipan and were placed under the command of Lt. 
Casino…8/19/45 – 9/2/45”

– VA will consider a discharge/release to be “under conditions 
other than dishonorable” if no statutory or regulatory bar to 
VA benefits

– Problem is that VA’s language does not directly correspond 
with DoD’s terminology for characterization of discharge

› Sometimes a veteran will have multiple periods of 
service
– What if character of discharge is different for each period of 

service?
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MILITARY DISCHARGE 
CHARACTERIZATIONS

› 1. Honorable discharge

› 2. Discharge under honorable conditions, or 
general discharge

› 3. Administrative discharge - Entry level 
separation

› 4. Discharge under other than honorable 
discharge, or undesirable discharge

› 5. Bad conduct discharge (special or general 
court-martial)

› 6. Dishonorable discharge/dismissal (general 
court-martial)

THEN LOOK TO STATUTORY BARS, THEN 
REGULATORY BARS TO VA BENEFITS

› Statutory bars : 38 U.S.C. § 5303(a); 38 
C.F.R. § 3.12(c)(1)-(6)

› Regulatory bars : 38 C.F.R. § 3.12(d)
› #1 & #2 – no regulatory bars, but could 

be subject to statutory bars
› #3 = “under conditions other than 

dishonorable”
› #4 or #5 (if special court-martial), VA 

looks at regulatory bars
› The VA will conduct a character of 

discharge determination if any question

› Sometimes (many times) a veteran will have multiple 
periods of service
– What if character of discharge is different for each period of 

service?
› Period of service with a disqualifying discharge usually means 

ineligible for benefits associated with that period of service. 38 U.S.C. 
§ 101(18); 38 C.F.R. § 3.12(a)

› Most of the time, eligibility based on earlier qualifying service is not lost 
due to a later period of service ending in a bad discharge
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› Presumption of Soundness
– 38 U.S.C. § 1111 – “[E]very veteran shall be taken to have been in sound 

condition when examined, accepted, and enrolled for service, except as to 
defects, infirmities, or disorders noted at the time of the examination, 
acceptance and enrollment, or where clear and unmistakable evidence 
demonstrates that the injury or disease existed before acceptance and 
enrollment and was not aggravated by service.”

› Presumption of Aggravation – triggered by a pre-existing condition
– VA may rebut by showing 1) no increase in disability in service or 2) any 

increase in disability was due to natural progression of the condition
› Wagner v. Principi, 370 F.3d 1089 (Fed. Cir. 2004)

› Standard of Proof: equipoise standard = 50/50 = “tie goes to 
veteran”

› A monetary benefit
› Paid on a monthly basis
› To a living veteran
› On account of a current disability
› That is related to an event, injury, or disease in service
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› It is not an all or nothing concept
› The disability can range from 0% to 100% in increments 

of 10% (0%, 10%, 20%, etc. up to 100%)
› Each 10% increase means an increase in monthly 

compensation
› Steady increments with two exceptions:

____% and ____%

Rating Percentage Single Veteran
Veteran with spouse 
and 2 children under 

age 18

0% $0 $0
10% $140.05 $140.05
20% $276.84 $276.84
30% $428.83 $541.83
40% $617.73 $768.73
50% $879.36 $1,068.36
60% $1,113.86 $1,340.86
70% $1,403.71 $1,668.71
80% $1,631.69 $1,934.69
90% $1,833.62 $2,174.62
100% $3,057.13 $3,437.10

https://www.benefits.va.gov/compensation/resources_comp01.asp
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$0.00

$500.00

$1,000.00

$1,500.00

$2,000.00

$2,500.00

$3,000.00

$3,500.00

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Integrating Two Factors: Disability Percentage 
and Family Size

Single Veteran Veteran with Spouse and 2 children under age 18

› The condition must currently be disabling to some 
degree

› Something happening in service is no enough
– Must have some residual effects

› Examples of current disabilities:
– “I’ve been diagnosed with PTSD”
– “I have arthritis from a fractured bone in service”

› (Bad) Examples lacking a current disability:
– “Agent Orange benefits”
– “Gulf War benefits”
– “I had pneumonia in service”
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› “Something” – an event, injury, or disease in service

› Event – may not have resulted in immediate harm
– Agent Orange exposure, stressor event (PTSD), vaccinations

› Injury – broken bone, traumatic brain injury, or 
cumulative trauma

› Disease – Hepatitis C, Cancer, Schizophrenia

› Not like an on-the-job injury
– That requires a more restrictive “arising out of and in the 

course of employment” test

› Remember: we are talking about “GIs”!
› So, more of a “You break it, you buy it” policy
› In service or not? Some examples
› How far can we take that? Think about willful 

misconduct.  38 C.F.R. § 3.1(n)
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› Requires a nexus, or link, between what the veteran 
has now (diagnosed disability) and the 
event/injury/disease in service

› May be a huge gap in time
› Two ways to establish a nexus:

– Continuity of symptomatology from service to present
– Medical evidence linking the two

Event, injury, or disease

- Event may lack immediate harm
- Injury or disease more apparent (usually)

Current Disability

- Must be causing some problems now
- “Something” in service not enough

- Nexus between in service and present day

- Continuity of symptomatology or
- Medical evidence explaining the connection

› Referred to as “the 
Caluza elements”

› Caluza v. Brown, 7 Vet. 
App. 498 (1995)
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Nexus
Event, 

injury, or 
disease in 

service

Current 
disability

› 4 main ways to establish service connection
› 1. Direct service connection
› 2. Secondary service connection
› 3. Presumptive service connection
› 4. VA medical malpractice: Section 1151 claims

› Each is a little different approach to one or more of 
the Caluza elements
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› Medical or psychological diagnosis of a current 
disability
– Helpful hint: pain is now considered a disability

› Saunders v. Wilkie, 886 F. 3d 1356 (Fed. Cir. 2018)

› In-service event or incurrence or aggravation of an 
injury or disease in service
– 2 important presumptions: soundness and aggravation
– On duty or off duty, but must be in line of duty

› Skiing, car accidents, idiopathic or genetic disease process

› Nexus
– It may seem like common sense that something is related, 

but that is not enough

› 38 C.F.R. § 3.310 – a service-connected disability results in 
another distinct disability

› Go through the Caluza elements, with a slight variation
– Medical or psychological diagnosis of a current disability

› Always start here! Without it you have no claim.
– In-service event or incurrence or aggravation of an injury or 

disease in service (well, not exactly)
› Not claiming that it was incurred or aggravated in service
› Primary SC disability  secondary disability
› Examples: 

– 1984 back injury, SC in 1996 20% lumbar spine, 2016 dx’d with depression
› File service connection for depression secondary to lumbar spine DDD

– Nexus
› Still need it.  But now connecting current disability to another current 

disability
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› Still same Caluza elements, but law satisfies one or 
more of the elements with a presumption

› Vietnam/Agent Orange Presumption 
– Satisfies 2 elements: in-service event AND nexus

› Presumed AO exposure
› Presumed that certain diseases are related to AO exposure
› “Vietnam” means boots on ground, Brown Water navy, or (now) Blue 

Water Navy (Procopio)

› Similar presumption for Thailand vets with more restrictive exposure 
presumption

› Various cancers

› Type 2 diabetes (also known as Type II diabetes mellitus or adult-onset diabetes)

› Acute peripheral neuropathy

› Chloracne or other acneform disease consistent with chloracne

› Hodgkin's disease

› Ischemic heart disease (including, but not limited to, acute, subacute, and old 
myocardial infarction; atherosclerotic cardiovascular disease including coronary 
artery disease (including coronary spasm) and coronary bypass surgery; and stable, 
unstable and Prinzmetal's angina)

› All chronic B-cell leukemias (including, but not limited to, hairy-cell leukemia and 
chronic lymphocytic leukemia)

› Multiple myeloma

› Non-Hodgkin's lymphoma

› Parkinson's disease

› Soft-tissue sarcoma (other than osteosarcoma, chondrosarcoma, Kaposi's 
sarcoma, or mesothelioma)
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Diseases added to the list by the Secretary after reviewing 
research updates from Institute of Medicine of the National 
Academies, Veterans and Agent Orange

Some other diseases may be soon be added
- hypertension, bladder cancer, hypothyroidism

Helpful hint – just because it is not presumptive doesn’t mean 
you cannot win service-connection

› Required service: 8/1/53-12/31/87; 30 
days or more (consecutive or 
nonconsecutive)

› Presumptive diseases: 
› Kidney cancer
› Liver cancer
› Non-Hodgkin’s lymphoma
› Adult leukemia
› Multiple myeloma
› Scleroderma
› Parkinson’s
› Aplastic Anemia & other 

myelodysplastic syndromes
› Bladder cancer

› Camp Lejeune 
contaminated water

› Groundwater found to contain 
volatile organic compounds to 
include TCE, PCE, benzene, and 
vinyl chloride

› 38 C.F.R. § 3.307(a)(7)
› Can prove other diseases with 

medical nexus
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– Some notable diseases on 
the list:
› Arthritis
› Cardiovascular-renal disease 

(incl. hypertension)
› Diabetes mellitus
› Psychoses
› Paralysis agitans (Parkinson’s)
› Malignant tumors or on 

brain/spinal cord/peripheral 
nerves

› Peptic ulcers

› Chronic Diseases
– See 38 U.S.C. § 1101(3); 38 

C.F.R. § 3.309(a)

› A long list of chronic diseases that 
must manifest to a compensable 
degree within specified time limits 
after service (but usually within 1 
year)

› Other presumptive 
diseases with time limits 
on manifestation:
– Tropical diseases

› §3.307(a)(4)
– POW-related diseases

› §3.307(a)(5) & §3.309(c)
– Ionizing radiation

› §3.311
– Mustard gas and Lewisite

› §3.316
– ALS (Lou Gehrig’s disease)

› §3.318
› No time limit on this one

› Gulf War Illness
– See 38 U.S.C. § 1117(a); 38 

C.F.R. § 3.317

› “undiagnosed illness” – don’t fall in 
the medical diagnosis trap

› Or a MUCMI (medically 
unexplained chronic multisymptom 
illness)
– Such as chronic fatigue syndrome, 

fibromyalgia, irritable bowel syndrome
– Has a “cluster of signs or symptoms”
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› Disability compensation benefits
› for injury or death 
› as a result of 
› VA health care, VA vocational rehab, or VA 

Compensated Work Therapy(CWT), so of course this is 
post-service

› (Additional) injury or death
› Proximately (immediately or directly) caused
› By carelessness, negligence, lack of proper skill, error 

in judgment, or similar instance of fault 
› Or by an event not reasonably foreseeable
› Without willful misconduct of the veteran

› Like a med mal case, but with a lower standard of 
proof (same standard as other VA disability claims)
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§ 1151
› Rather limited monthly 

benefit
› Benefit of the doubt standard

› No defense attorney, so not 
(as) adversarial

› Probably cheaper to 
prosecute, but smaller 
payout

FTCA
› Bigger lump sum award  is 

possible
› Preponderance of the 

evidence
› US Attorney’s Office well-

versed in federal med mal 
cases

› High risk, high reward

Theoretically can do both; offset rules 
make you choose

› After winning service connection, review the rating 
decision carefully
– Evaluation of disability
– Effective date
– Secondary disabilities
– Monitor for worsening of condition

› How to get started handling VA disability claims:
– Most say work on increased rating claims: just move the veteran 

up to the next higher evaluation
– I started where this presentation is focused – a veteran who had 

never applied and was seeking service-connection for PTSD
– Saw claim start to finish.  Veteran happy to go from 0% to 50%
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› Veterans Benefits Manual, by NVLSP and published by 
LexisNexis
– The Bible of veterans law

› Electronic Code of Federal Regulations
– https://gov.ecfr.io/cgi-bin/ECFR

› M21-1 Adjudication Procedures Manual
– VA’s playbook for developing and deciding a claim
– https://www.knowva.ebenefits.va.gov

› Board of Veterans’ Appeals decision search results
– https://www.index.va.gov/search/va/bva.jsp

› Fellow practitioners and your veterans

J. Travis Studdard
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Representation before the VA and Apneals Modernization Act

The representation of a veteran (or other qualified individual) before the Department of
Veterans Affairs (VA) starts with a true desire to assist the veteran and therefore requires a clear
understanding of her goal. While the focus of the enclosed materials will provide an adequate
understanding of the steps necessary to represent an individual before the VA, the purpose of this
presentation is to enlighten you as to our own perspective in dealing with the VA on a regular
basis. Therefore, the tone of this paper will be informal. Further, please note that this section
will discuss representation at the initial stages of a claim for benefits and not discuss
representation before the Court of Appeals for Veterans Claims (CAVC).

I implore you to do your research. This paper/presentation is intended to cover these
topics in a little more than one hour and is nowhere near a complete discussion on any issue.
Valuable tools include veteran's advocate groups like the Military Legal Assistance Program
sponsored by the Georgia State Bar or the National Organization of Veterans Advocates, or
Veteran's Benefits Manual composed by the National Veterans Legal Services Program.

Acronyms commonly used at the Regional Office and Board of Veterans' Appeals levels
AFC- Attorney Fee Coordinator
AOD- Advance on Docket
AOJ- Agency of Original Jurisdiction
AMA- Appeals Modernization Act
AMC- Appeals Management Center
BVA- Board of Veterans'Appeals
CAVC- Court of Appeals for Veterans Claims
CUE- Claim of Clear and Unmistakable Error
DRO- Decision Review Officer
FOIA- Freedom of Information Act
HLR- Higher Level Review
IR- Claim for Increased Rating
IU (TDIU)- Total Disability based on Individual Unernployability
NOD- Notice of Disagreement
OGC- Office of General Counsel
RO- Regional Office
SMR- Service Medical Record
STR- Service Treatment Record
SOC- Statement of the Case
SSOC- Supplemental Statement of the Case

VA- Department of Veterans Affairs
VAMC- refers to VA medical centers
VARO- refers to VA Regional Office
VLJ- Veterans Law Judge
VSR- Veteran Service Representative
22a- Appointment of Representative

*- The VA loves to refer to forms by its number rather than the title of the form and often the
individual referring to the number does not know the title of the form (i.e. "4138"- Statement in
Support of Claim; or "Form 9"- Substantive Appeal).
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Representation before the VA

I. Accreditation

According to 38 USC 5901 "no individual may act as an agent or attomey in the
preparation, presentation, or prosecution of any claim under laws administered by the Secretary
unless such individual has been recognized for such purposes by the Secretary." See also 38
c.F.R. $ r4.629-t4.669.

Therefore, if you want to provide any tlpe of representation before the VA you must first
become accredited. To become accredited file VA form2la, or VA Form 2l for accreditation as

a representative with a service organization, with the Office of General Counsel [either by fax to
(202) 495-5457 or attached (as a pdf file) to an e-mail sent to the Accreditation Mailbox
ogcaccreditationmailbox@va.gov]. See htp://www.va.gov/ogclaccreditation.asp. I recommend
reading through their "frequently asked question" section, which includes detailed answers to
specific questions regarding accreditation and fee regulations.

An attorney must certiff (via letters of good standing) that she is in good standing with every bar
at which membership is maintained. While I do not believe it is necessary to submit good
standing letters along with your application, I recommend that you go ahead and request them in
the event the VA wants proof of your good standing.

A non-attorney seeking accreditation as an agent must establish her good character and
reputation and achieve a75%o or better score on a written examination administered by the VA
Regional Counsel of jurisdiction.

According to the OGC's website the applications for accreditation are processed in 60-90 days.

II. Maintaining Accreditation

Following initial accreditation by the VA the Regulations require certain actions be taken
in order to maintain your accreditation. See 38 C.F.R. 5 14.629-14.669.

- Complete 3 hours of "qualiffing" CLE within one year of accreditation. Note the VA
will not recognize CLE hours completed prior to accreditation (you have to file the form and
become accredited first). Further note, the VA recognizes CLE hours so long as they are
approved by any State bar association.

- Complete an additional 3 hours of CLE not later than 3 years from the date of your initial
accreditation and every 2 years thereafter.

- Annually provide information to the VA regarding the attomeylagent's standing in any
court, bar, or Federal/State agency to which she is admitted to appear. Also, VA must be
informed within 30 days of any suspension or disbarment, as it is grounds for cancellation of VA
accreditation.
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III. Power of Attorney

In order to rqresent an individual before the VA you must file a Power of Attorney
(POA). The Regulations require that a POA be filed using the appropriate form [VA Form 21-
22afor attomeylagent, or VA Form 2l-22 to appoint service organrzation as representative].

Unlike many VA forms that do not necessarily have to be used, the POA form is
extremely important. Without the proper filing of a POA the VA will not recognize you as the
veteran's representative and therefore will not accept anything you file on behalf of the veteran
including appeals!

Further, the VA will only recognize one POA at a time. Issue: where a veteran retains
your services and you file a22a; the veteran then goes and signs another POA with someone else
without telling you, the VA will not recognizeyo:ur POA and will not give you any information
and/or accept any filing.

Representation can be limited to a specific issue(s) and/or claim(s). Limiting the scope of
your representation to a specific issue can be extronely useful where the POA will otherwise
revoke all other POAs.

Example: where veteran has claims for education benefits or is attempting to upgrade a
discharge, language such as "Representation is limited to veteran's claims for compensation
and/or pension benefits" allows the veteran to use other services to assist in pursuing a different
type of claim.

IV. Agent and Attorney Fees

38 CFR S la.$6(d: Fee agreements. All agreements for the payment of fees for services of
agents and attorneys (including agreements involving fees or salary paid by an organization,
govemmental entity or other disinterested third party) must be in writing and signed by both the
claimant or appellant and the agent or attomey.

(l) To be valid, a fee agreement must include the following:

(i) The nirme of the veteran,

(ii) The nurme of the claimant or appellant if other than the veteran,

(iii) The name of any disinterested third-party payer (see paragraph (d)(2) of this section) and the
relationship between the third-party payer and the veteran, claimant, or appellant,

(iv) The applicable VA file number, and

(v) The specific terms under which the amount to be paid for the senrices of the attomey or agent
will be determined.

In order to obtain direct payment of fees from the VA the fee agreement must state that the VA is
to pay fees directly out of past-due benefits and cannot charge a fee greater than20Yo.
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Historically, the ability of an attomey (or agent) to obtain a fee for representation of a veteran
before the VA has been extremely complex and difficult. The fee limit was set at $10 following
the Civil War and was not adjusted or otherwise changed until the Veterans Judicial Review Act
in 1988. The limitation was further relaxed in 2006 through Public Law 109-461, which, in
general, triggers the ability to charge a fee so long as a Notice of Disagreement (NOD) was filed
on or after June 20, 2007. The new Appeals Modernization Act has again changed these rules.
While these changes have gone a long way in allowing a veteran to obtain a representative to
assist in the claims process, it is this writer's opinion that there are still significant limitations
which discourage representatives and thereby effectively prohibit a veteran's ability to obtain
representation early in the claims process.

A. Old Law

Under the Veterans Judicial Review Act of 1988 [referred to as the "Old Law"] an attorney or
agent may charge a fee only where l) the Board of Veterans' Appeals (BVA) has made a final
decision with respect to the issue or issues involved in the appeal; and2) where the claimant
retains the attomey or agent within one year following the date of the BVA's decision. See 38
c.F.R. $14.636.

The term "final decision" can be confusing and has resulted in litigation. The issue is whether a
remand by the BVA constitutes a final decision. The answer is yes and no. The Federal Court
held in Stanley v. Principi, 283 F.3d at 1358, that a "final decision: by the BVA includes a
remand to the Regional Office (RO) that was issued because a finding that new and material
evidence existed. In contrast, where a BVA remand is ordered to get the RO to simply further
develop the file then a "final decision" has not been issued.

Note that the second requirement is satisfied for all subsequent attorneys/agents so long
as the first attorney was retained within one year following the BVA decision, as they step into
the shoes of the first attorney.

Example of ability to charge attorney fee under the Old Law:

-Veteran files a claim in 2003 that gets denied and is subsequently appealed to the BVA in 2005.
The BVA denies the claim, the veteran hires an attomey within ayear of the BVA denial, and the
case is appealed to CAVC in 2006. CAVC agrees with veteran's attomey and remands the case.
The first attorney issues her withdrawal from the claim in2007 and the veteran hires attorney #2
shortly thereafter in 2008. The case ends up back before the BVA and is finally approved in
2009. Attorney #2 is therefore eligible to receive an attorney fee under the Old Law as she
stepped into the shoes of the first attomey who was hired within one year of the original BVA
denial.

Example of not being eligible for attorney fee under the Old Law:

-Veteran files a claim in 1998 that gets denied by the RO and eventually remanded by the BVA
in 2003 for "further development". The claim then goes back to the BVA, who again remands
the claim for "further development" in 2006. Obviously upset and frustrated the veteran hires
attorney in 2008 while continuing to wait on his claim that has been pending with the VA for l0
years. Attorney gathers and submits evidence and makes key persuasive arguments to the BVA
who grants the claim. Attorney, however, is not entitled to a fee because the BVA's decision
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was not "final" and the claim had simply been remanded to obtain further development. [VA's
apparent rationale is that the veteran did not need the services ofa representative as they granted
benefits. .. l0 years later after key arguments were made that the veteran would not have
otherwise made by himself.l

B. 2007lLegacy Rule

As expanded in 2006 through Public Law 109-461, the 2007lLegacy Rule allows an afforney or
agent to charge a fee early in the claims process. Specifically, a fee may be charged for a claim
where a NOD has been filed on or after June 20, 2007. This applies to original claims, claims to
reopen and claims for an increased rating (IR). Further, a fee may also be charged for a claim of
clear and unmistakable error (CUE) under 38 USC $5109,4. and 97111.

Note that NODs are issue specific. This means that if a veteran files claims for impairments A,
B and C; the RO denies claims A and B but defers their decision on impairment C; you file a
NOD; RO then pays claims A, B and C; you would not be entitled to a fee for impairment C.

Fees are issued by the "Attorney Fee Coordinator" located at each RO. Note that the Fee
Coordinators are fallible, therefore a careful eye is needed should your right to a fee be denied.
Also, should your Legacy fee be denied you must file a Notice of Disagreement within 60 days
of that denial, or within 30 days from the date of a Statement of the Case denial.

Note if you desire direct deposit of the fee you must be vendorized with VA's Financial
Managanent System so that VA can process fee payments through its Financial Servicing Center
(FSC). To initiate this process, please complete and submit VA Form 10091, "VA-FSC Vendor
File Request Form" to the FSC using this fax number: 512-460-5221. lnstructions to complete
the form are located on page 2 of the form. If additional information is needed, FSC personnel
will contact you by telephone or send you a notification letter. For more information or if you
want to check the status of your VA-FSC Vendor File Request Form, please contact FSC's
Nationwide Vendor File Customer Service by emailing vafscvendot@va.gov or calling l-877-
353-9791. You do need not to submit VA Form 10091 for each case in which you represent a

claimant pursuant to a direct-pay fee agreement. After you have been enrolled based upon your
inilial submission, submit a new VA Form 10091 only when you need to update your
"PayeeA/endor Information" or "Financial Institution Information."

Example of ability to charge a fee under the2007/Legacy rules:

-Veteran files a claim for increased rating (IR) and for unemployability (IU) in 2007. The RO
grants the IR claim but denies IU. The veteran files a NOD regarding the IU on June 20, 2007.
The RO reviews their denial via a Decision Review Officer, who grants IU. Attorney is entitled
to a fee on the IU (however, not the IR claim).

Example of fighting the RO on ability to charge a fee:

-Veteran files a claim 1112006. RO denies the claim in a decision dated 2/2008. Through a non-
profit entity the veteran files a document citing clear and unmistakable error (CUE) on 3/2008.
Note the document was not a NOD. Eight months later after hearing nothing from the RO the
veteran hires an attorney. The attomey immediately files a NOD in 12/2008. The RO then
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grants the claim 312009. The RO denies the attorney fee stating that the claim was paid based on
the CUE filing, not the NOD...does it matter? NO! So long as the NOD is filed the right to
collect an attorney fee is triggered.

C. AMA Rule

Under the new AMA rules, a fee can be charged after the initial decision on the claim. See -38

C.F.R. $ 1a.fi6(c)(1)(i). This only applies to initial decisions made on or after 2ll9l20l9,which
means that you cannot charge a fee on a Supplanental Claim, where the first VA decision on the
issue was made in 2009 and the veteran is just now filing the Supplemental Claim. Once a
decision is made on this new Supplemental Claim, then a fee can be charged on subsequent
decisions for the same issue. Several other changes under the new AMA rules:

If attorney or agent's representation ends before date of decision awarding benefits, she may still
receive a fee, but the VA may assess for reasonableness of the fee, even where the fee agreement
is limited to 20oh. Such a "reasonable fee" is limited to a "fee that fairly and accurately reflects
the attomey/agent's contribution to and responsibility for the benefits awarded."

Reasonableness factors:

1) Extent and type of services performed

2) Complexity of case

3) Level of skill and competence required in services

4) Amount of time spent on the case

5) Results representative achieved including amount of any benefits recovered

6) Level of review to which claim was taken and level of review at which the representative was
retained

7) Rates charged by other representatives for similar services

8) Whether, and to what extent, the payment of fees is contingent upon results achieved

*9) reasons why agent or attorney was discharged or withdrew from representation before
decision awarding benefits (*this factor only applies to AMA fee disputes)

Note, appeal of fee is no longer filed with OGC, it must be filed via NOD submitted directly to
the Board within 60 days of denial.

D. Exception to Fee Limitation

There is no limitation on fees where payment is made by a "disinterested party". This includes
payment for services for representation that occurs on a claim before a NOD has been filed.
HOWEVER, the VA takes a very nuurow view of who is "disinterested". Specifically, any
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person living with the claimant, or the claimant's spouse, children, and parents are automatically
presumed not to be disinterested.

E. Non-withholding Fee Agreonent

A fee greater than20Yo may be filed with the VA under a non-withholding Fee Agreement. If
the fee agreonent does not clearly state that the VA is to directly pay attorneylagent out of past-
due benefits, or if it is for a fee in excess of 20% of past-due benefits, then the attorney/agent is
responsible for collecting any fees directly from the claimant.

Non-witholding fee agreonent should be sent to OGC within 30 days of execution (do not need
to send to Regional Office).

Appeals Modernization Act

I. Reform

The Appeals Modernization Act passed unanimously in both the House and Senate. The
reform to the appeals process is done under the guise of cutting the claims backlog and
accelerating the process. Unfortunately, no one listened to the concerns that the reform greatly
reduces the VA's duty to assist in the development of a file and limits the ability to present
additional evidence during the appeal process. The bill itself did not provide a specific plan for
how the VA was to structure this new process, but rather "the VA is directed to define which
appeals will go in which lane and to implement that structure." See

https://www.govtrack.us/congress/bills/l l5l1u2288/summary. The concem is that where the VA
was not grven specific direction, the courts will ultimately give wide latitude to how the VA later
decides to define its own rules. The AMA is effective for filings and appeals for initial decisions
issued on or after 211912019. However, VA is taking a very inclusive view on allowing old
claims to switch into the AMA process.

II. Rapid Appeals Modernization Program (RAMP)

The Rapid Appeals Modemization Program (RAMP) gave claimants the option to opt-in
to the new appeal reform process early (prior to the finalization of the regulations). Claimants
were told that the VA could make a decision within 125 days if they opt-in to this new process
and that they will not lose their effective date. A claimant could continue to have the claim
processed through the traditional appeal process (referred to as "Legacy" appeals), but once they
opt-in to this new process, they cannot get out.

In order to opt-in, the claimant must withdraw any existing appeals and choose either to
file a "Supplemental Claim" or elect "Higher Level Review". An appeal to the Board of
Veteran's Appeals [BVA] could not be made through RAMP, until a decision has been issued
after adjudication through the Supplanental Claim or Higher Level Review. Note, the VA
stopped allowing claimants to opt-in to RAMP on2/l5ll9.
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III. New Appeal Lanes

The new process is broken into appeal "lanes". However, it closely mirrors the existing Legacy
process.

A. New Claims
A new application filed on or after 2ll9ll9 has to be filed either on the 526E2, or filed as

a Supplemental claim on the 0995 form. Determining which form is correct can be
nearly impossible, but the VA is more than happy to send a letter to the veteran stating
that they are not processing the claim because they used the wrong form.

Our understanding (which may not be correct):
-526E,2 is used for an issue which has NEVER been decided before by the VA
-0995 is used for any issue that has ever been decided, even for an issue that was denied
in 1984 and the veteran just now decides to refile the claim

*note the 526b can no longer be used...at all

Once an initial decision is issued, the claimant will have to choose whether to file an appeal
directly to the BVA or whether to file a Supplemental Claim or elect Higher Level Review.
Also, the veteran can choose to put different issues into different lanes, even where they are
adjudicated in the same decision.

B. Supplernental Claim

The Supplernental Claim requires a claimant to submit, or identifu "new and relevant"
evidence (note, that the term relevazr is different from the prior tefin material,bnt has not yet
been defined by the VA. We recently received a decision denying the veteran's supplemental
claim finding that no new and relevant evidence had been submitted, but then cited to the CFRs
regarding new and material evidence). This option allows the claimant to submit additional
evidence at any time prior to the decision, and the VA continues to have a duty to assist in the
development of the claim. As with the other lanes, choosing this option will not impact the
effective date as long as it is filed within one year from the date of the decision.

C. Higher Level Review

The Higher Level Review is a de novo review by a higher level adjudicator (essentially the
same type of review as currently requesting a Decision Review Office). Additional evidence
cannot be submitted, however, an informal telephone conference with the adjudicator can be
requested. The adjudicator can find that there was a failure in the duty to assist and can remand
the claim to the Regional Offrce for further development. Most beneficial with this lane is that
the adjudicators must make "favorable findings of fact". These favorable finding are binding on
all subsequent VA adjudicators, unless rebutted by evidence that identifies a clear and
unmistakable error in the favorable finding. Note, we have seen several decisions with great
favorable findings of fact and many decisions stating simply "no" favorable findings of fact.
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D. Notice of Disagreement to the BVA

An initial denial can also be appealed directly to the BVA (no more Statement of the Case
and Form 9 necessary). A claimant can also opt-in to the new AMA by submitting a
Supplemental Claim, Higher Level Review, or BVA Notice of Disagreement, after a Staternent
of the Case or Supplernental Staternent of the Case, issued on or after 2ll9ll9 (but must do so
within 60 days from the decision). There are three options within an Appeal to the BVA: l)
direct review (no evidence submission);2) evidence submission (no hearing, submit evidence
within 90 days); or 3) hearing request (evidence and testimony before a Veteran's Law Judge).

Note that if a hearing before the BVA is requested, the Judge will only consider evidence
submitted as of the day of the hearing or up to 90 days after the hearing, the BVA will NOT
consider any evidence submitted during the period in which the record is closed (between the
date of the final AOJ decision and the BVA hearing). Also, there is no reason to ask the Judge to
keep the record open, by law the claimant has 90 days after the hearing to submit additional
evidence. You can, however, waive your right to those additional 90 days.

IV. Costs and Benefits

A major benefit to this new process is the deletion of the Staternent of the Case and need
for a Form 9, which is very confusing to claimants who often think that they have already
appealed after they filed a Notice of Disagreernent and, also do not understand that they only
have 60 days to file the Form 9. Being able to file one appeal and know that the next step is that
a BVA judge will review the case is a lot easier to understand.

Another benefit is that the VA is codifying that favorable findings or elernents of the
claim made by the Agency of Original Jurisdiction, or in a prior Board decision, cannot be
disturbed by a subsequent decision. See 38 C.F.R. 520.801.

The downsides are numerous

First, the RAMP process offered false promises of favorable decisions within 125 days.
The VA sent almost monthly letters to veterans urgrng them to withdraw their current appeal,
even if it is simply waiting for a BVA hearing, in order to choose RAMP and opt-in to the new
process. Unfortunately, some people believe that this 125 days is a deadline and that the VA has
to make a decision within this period. The AMA process is now being touted as the best and
fastest way to get a decision, however, the VA has always maintained that they will process the
oldest appeals first. Simply changing the name of the appeal process is not going to speed
anything up where the VA still has the same number of appeals. The VA's hope is that most
veterans will choose to not request a hearing and that will speed up the process.

Second, the removal of the VA's duty to assist throughout the process is extremely
unfavorable to the claimants. My experience is that most of the time the VA fails to abide by the
duty to assist and many appeals to the Court of Appeals for Veterans Claims are remanded based
on the failure of the BVA to abide by the duty to assist. If this duty is removed after the initial
determination, then the burden is placed on the veteran to prove a case where the govemment
controls the records, but no longer has a duty to produce them. While the duty will rernain at the
initial level, currently most veterans/claimants are never informed of what the VA's duty is until
they reach the BVA level. Therefore, under the new process the veterans will continue to be ill-
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advised of their own evidentiary burden, which is now greater at the initial level (because they
may not be able to submit evidence later).

Third, the process creates even more of a barrier between claimants and the realistic
ability of retaining an attomey or non-attorney representative. Many veterans will make binding
choices that greatly impact the ability to develop and submit evidence prior to contacting legal
assistance. This will then play a role in whether an attorney/non-attomey may be willing to
assist the claimant based on the earlier choice.

Fourth, the refusal of the BVA to look at evidence that is on their screen, simply because
it was submitted one day prior to the hearing seems ridiculous. The BVA is under a duty to
identift and provide notice that "nonconforming evidence" will not be considered, but how and
when the claimant is notified is unknown. What if the BVA simply notifies the claimant in their
decision denying the benefit that there was nonconforming evidence that was not reviewed?
What if the veteran has a Legacy appeal for a heart condition and a AMA appeal for
hlpertension and only treats with the VA Medical Center, which sends him a box of 2000 pages
ofrecords? These records could foreseeably be accepted and analyzed for the Legacy appeal
issue, but then the BVA could refuse to analyze the same records for the AMA issue. The current
response from BVA judges is that the nonconforming evidence must be resubmitted to the BVA
on or up to 90 days after the hearing. We suggest making a motion at the BVA hearing
requesting that the judge formally accept the evidence that is in the file and review this
nonconforming evidence without needing the claimant to resubmit the evidence.

V. Conclusion

Our experience with the RAMP program and now AMA has seen ups and downs. We
have had quick and favorable results. Within two weeks of the election of Higher Level Review,
we had hearings with very nice adjudicators who agreed with all of our arguments as all of the
evidence was straightforward. However, I have also separated from a couple of clients who
withdrew appeals in favor of RAMP, where we would have likelyhad a BVA hearing within the
next couple of months.

I believe that each case individually can either be helped or hurt by opting-in to the new
AMA process, based on whether additional evidence is needed, and whether there is a complex
legal issue that likely would not be approved outside of a BVA judge. However, in general, this
was a very hasty reform measure that will prove to make it even harder for veterans/claimants to
obtain a favorable outcome.

Recommendations and Pointers

As I tell my clients, the process with the VA can be long and frustrating, therefore you
should get as much advice as possible. There are various programs put on by organizations such
as ICLE, as well as groups such as the National Organization for Veterans Advocates that
provide much needed guidance and support.

Couple of pointers when representing a veteran (or other qualified individual) at the VA:

Chapter 3 
12 of 13



- File everything either via fax to the Evidence Intake Center (844-531-7818), certified
mail, or get a copy date stamped (RO's tend to either lose things or tell your client they never
received it- be prepared to prove it was filed)

- Get a copy of the Claims File (C-file) and give it a complete review as soon as possible
(most of my clients are not 100% sure of what claims have been denied, evur if they think they
are l00o/o the C-file always seems to reveal something else)

Be fully prepared at a BVA hearing (VLJ's are oddly impressed by a well-presented case)

- Appeal, do not re-file* (*it is our opinion, which seems to be completely at odds with
some advice that is given by various organizations, that it is almost always more beneficial to a
veteran to appeal up the ladder rather than simply re-filing. When a veteran re-files a claim s/he
not only is cutting off potential past-due benefits, they are also creating a regulatory road
burnp...called "new and relevant" evidence. However, the Supplemental Claim route may end
up being beneficial if the record is closed at the time of the AOJ decision and you do not have
supporting evidence to prove the claim.)

- Become a nerd about military history (veterans like to relate to someone who knows a

little about the military...and if your veteran is happy s/he'll tell their l0 veteran buddies)

- Be upfront and honest (many veterans feel like they have been lied to continuously since
they joined the military...we cannot always give thern good news, but we give it to them straight
and every veteran we have tells us they respect that the most)
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 
 

THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM  
(Founded 1989) 

 
A Brief History of the Chief Justice’s Commission on Professionalism  

 
Karlise Y. Grier, Executive Director 

 
The mission of the Chief Justice’s Commission on Professionalism is to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to 
improve the law and legal system and to ensure access to that system. 
 

After a series of meetings of key figures in Georgia’s legal community in 1988, in 
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism (“Commission”), the first entity of this kind in the world created by a high 
court to address legal professionalism.  In March of 1989, the Rules of the State Bar of 
Georgia were amended to lay out the purpose, members, powers and duties of the Commission.  
The brainchild of Justice Thomas Marshall and past Emory University President James Laney, 
they were joined by Justices Charles Weltner and Harold Clarke and then State Bar President A. 
James Elliott in forming the Commission.  The impetus for this entity then and now is to 
address uncivil approaches to the practice of law, as many believe legal practice is departing 
from its traditional stance as a high calling – like medicine and the clergy – to a business. 
 

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and 
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’ 
relationships with colleagues, clients, judges, law schools and the public, and retained its first 
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was 
mandated and programming requirements were developed by then assistant and second 
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted 
a series of convocations with the bench and bar to discern professionalism issues from 
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practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion 
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the 
Commission sought the concerns of the public in a series of town hall meetings held around 
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic 
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice 
Management Program. 
 

Over the years, the Commission has worked with the State Bar to establish other 
programs that support professionalism ideals, including the Consumer Assistance Program and 
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee 
on Professionalism partnered with the Commission in establishing the first Law School 
Orientation on Professionalism Program for incoming law students held at every Georgia law 
school.  At one time, this program had been replicated at more than forty U.S. law schools.  It 
engages volunteer practicing attorneys, judges and law professors with law students in small 
group discussions of hypothetical contemporary professionalism and ethics situations.  
 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated 
to recognize members of the bench and bar who have combined a professional career with 
outstanding service to their communities around Georgia.  The honorees are recognized for 
voluntary participation in community organizations, government-sponsored activities, youth 
programs, religious activities or humanitarian work outside of their professional practice or 
judicial duties.  This annual program is now usually held at the State Bar Headquarters in 
Atlanta and in the past it has been co-sponsored by the Commission and the State Bar.  The 
program generally attracts several hundred attendees who celebrate Georgia lawyers who are 
active in the community. 
 

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third 
executive director.  In addition to providing multiple CLE programs for local bars, government 
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a 
group that informs and vets ideas of persons interested in development of professionalism 
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES 

OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for 
Professional Responsibility (July 2013) and recently added to the newly-released accompanying 
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished 
career serving the Commission. 
 

Today, the Commission, which meets three times per year, is under the direction and 
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission 
continues to support and advise persons locally and nationally who are interested in 
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as 
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the Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  
The Commission has twenty-two members representing practicing lawyers, the state appellate 
and trial courts, the federal district court, all Georgia law schools and the public. (See Appendix 
A).  In addition to the Executive Director, the Commission staff includes Shamilla Jordan 
(Administrative Specialist).  With its chair, members and staff, the Commission is well 
equipped to fulfill its mission and to inspire and develop programs to address today’s needs of 
the legal profession and those concerns on the horizon.  (See Appendix B).   
 

The Commission works through committees and working groups (Access to Justice, 
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial 
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works 
with other state and national entities, such as the American Bar Association’s Center for 
Professional Responsibility and its other groups.  To keep Georgia Bar members abreast of 
professionalism activities and issues, the Commission maintains a website at www.cjcpga.org.  
The Commission also provides content for the Professionalism Page in every issue of the 
Georgia Bar Journal.  In 2018, the Commission engaged in a strategic planning process.  As a 
result of that process, the Commission decided to focus on four priority areas for the next three to 
five years: 1) ensuring high quality professionalism CLE programming that complies with CJCP 
guidelines; 2) promoting the understanding and exercise of professionalism and emphasizing its 
importance to the legal system; 3) promoting meaningful access to the legal system and services; 
and 4) ensuring that CJCP resources are used effectively, transparently and consistent with the 
mission.     
 

After 30 years, the measure of effectiveness of the Commission should ultimately rest in 
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism. 
 
Chief Justice’s Commission on Professionalism 
104 Marietta Street, N.W. Suite 620 
Atlanta, Georgia 30303 
(404) 225-5040 (o) 
professionalism@cjcpga.org 
www.cjcpga.org  
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION 
 
THE MEANING OF PROFESSIONALISM 
 

The three ancient learned professions were the law, medicine, and ministry.  The word 
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal 
scholar has explained, “The term evolved to describe occupations that required new entrants to 
take an oath professing their dedication to the ideals and practices associated with a learned 
calling.”1  Many attempts have been made to define a profession in general and lawyer 
professionalism in particular.  The most commonly cited is the definition developed by the late 
Dean Roscoe Pound of Harvard Law School: 
 

The term refers to a group . . . pursuing a learned art as a common calling in the 
spirit of public service - no less a public service because it may incidentally be a 
means of livelihood.  Pursuit of the learned art in the spirit of a public service is 
the primary purpose.2 

 
Thinking about professionalism and discussing the values it encompasses can provide 

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values 
encompassing competence, character, civility, commitment to the rule of law, to justice and to 
the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the 
court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit 
to improvement of the law, the legal system, and access to that system.  These are the values 
that make us a profession enlisted in the service not only of the client but of the public good as 
well.  While none of us achieves perfection in serving these values, it is the consistent 
aspiration toward them that defines a professional.  The Commission encourages thought not 
only about the lawyer-client relationship central to the practice of law but also about how the 
legal profession can shape us as people and a society. 

                                                
1       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994) 
2       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) 
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BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA 
 

In 1986, the American Bar Association ruefully reported that despite the fact that 
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’ 
professionalism, by contrast, may well be in steep decline: 
 

[Although] lawyers have tended to take the rules more seriously because of an 
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have 
also tended to look at nothing but the rules; if conduct meets the minimum 
standard, lawyers tend to ignore exhortations to set their standards at a higher 
level.3 

 
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover 

what is minimally required of lawyers, “professionalism” encompasses what is more broadly 
expected of them – both by the public and by the best traditions of the legal profession itself. 
 

In response to these challenges, the State Bar of Georgia and the Supreme Court of 
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in 
the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave 
Georgia’s professionalism movement momentum when he placed the professionalism project at 
the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 
120 prominent judges and lawyers from around the state to attend the first Annual Georgia 
Convocation on Professionalism.    
 

For its part, the Georgia Supreme Court took three important steps to further the 
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of 
Georgia announced and administered to those present a new Georgia attorney’s oath 
emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also 
Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of 
Georgia took two additional significant steps to confront the concerns and further the aspirations 
of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the 
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state 
remains a high calling, enlisted in the service not only of the client, but of the public good as 
well.  This challenging mandate was supplemented by the Court’s second step, that of 
amending the mandatory continuing legal education (CLE) rule to require all active Georgia 

                                                
3 AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986)  P.7, 
HTTPS://WWW.AMERICANBAR.ORG/CONTENT/DAM/ABA/ADMINISTRATIVE/PROFESSIONAL_RESPONSIBILITY/PR
OFESSIONALISM_MIGRATED/STANLEY_COMMISSION_REPORT.PDF (LAST VISITED ON AUGUST 5, 2019). 
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lawyers to complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules 
and Regulations for the Organization and Government of the State Bar of Georgia and 
Regulation (4) thereunder].   

 
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT 
 

Beginning in 1990, the Supreme Court of Georgia required all active Georgia lawyers to 
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and 
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4) 
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the 
required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a 
forum in which lawyers, judges and legal educators can explore the meaning and aspirations of 
professionalism in contemporary legal practice and reflect upon the fundamental premises of 
lawyer professionalism – competence, character, civility, commitment to the rule of law, to 
justice, and to the public good.  Building a community among the lawyers of this state is a 
specific goal of this requirement. 
 
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM 
 

The Supreme Court has distinguished between ethics and professionalism, to the extent 
of creating separate one-hour CLE requirements for each.  The best explanation of the 
distinction between ethics and professionalism that is offered by former Chief Justice Harold 
Clarke of the Supreme Court of Georgia: 
 

“. . . the idea [is] that ethics is a minimum standard which is required of all 
lawyers, while professionalism is a higher standard expected of all lawyers.” 

 
Laws and the Rules of Professional Conduct establish minimal standards of consensus 

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, 
persons are not “ethical” simply because they act lawfully or even within the bounds of an 
official code of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and 
uncaring without breaking the law or the code.  Truly ethical people measure their conduct not 
by rules but by basic moral principles such as honesty, integrity and fairness. 
 

The term “Ethics” is commonly understood in the CLE context to mean “the law of 
lawyering” and the rules by which lawyers must abide in order to remain in good standing before 
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens 
back to the traditional meaning of ethics discussed above.  The Commission believes that 
lawyers should remember in counseling clients and determining their own behavior that the letter 
of the law is only a minimal threshold describing what is legally possible, while professionalism 
is meant to address the aspirations of the profession and how we as lawyers should behave.  
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Ethics discussions tend to focus on misconduct -- the negative dimensions of lawyering.  
Professionalism discussions have an affirmative dimension -- a focus on conduct that 
preserves and strengthens the dignity, honor, and integrity of the legal system. 
 

As former Chief Justice Benham of the Supreme Court of Georgia says, “We should 
expect more of lawyers than mere compliance with legal and ethical requirements.”  
 
ISSUES AND TOPICS 
 

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See 
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two 
documents should serve as the beginning points for professionalism discussions, not because 
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as 
words of encouragement, assistance and guidance.  These comprehensive statements may be 
utilized to frame discussions and remind lawyers about the basic tenets of our profession. 
 

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the 
University of Chicago Law Schools, often cautioned his students: 
 

The lawyer is a man of many conflicts.  More than anyone else in our society, he 
must contend with competing claims on his time and loyalty.  You must 
represent your client to the best of your ability, and yet never lose sight of the fact 
that you are an officer of the court with a special responsibility for the integrity of 
the legal system.  You will often find, brethren and sistern, that those 
professional duties do not sit easily with one another.  You will discover, too, 
that they get in the way of your other obligations – to your conscience, your God, 
your family, your partners, your country, and all the other perfectly good claims 
on your energies and hearts.  You will be pulled and tugged in a dozen directions 
at once.  You must learn to handle those conflicts.4 

 
The real issue facing lawyers as professionals is developing the capacity for critical and 

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A 
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.   
 
 

 
 
 

                                                
4       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994) 
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CHIEF JUSTICE’S COMMISSION ON 
PROFESSIONALISM 

 
CHIEF JUSTICE’S COMMSSION ON PROFESSIONALISM 

2019-2020 
 

Members 
 
The Honorable Harold D. Melton, Chair 
Atlanta 
 
Ms. Elizabeth Beskin, Atlanta 
Professor Nathan S. Chapman, Athens 
Professor Clark D. Cunningham, Atlanta 
Mr. William T. Davis, Atlanta 
Mr. Gerald M. Edenfield, Statesboro 
The Honorable Susan E. Edlein, Atlanta 
Ms. Elizabeth L. Fite, Decatur 
Ms. Rebecca Grist, Macon 
Associate Dean Sheryl Harrison-Mercer, Atlanta 
The Honorable Meng H. Lim, Tallapoosa 
 
Advisors 
 
The Honorable Robert Benham, Atlanta 
Ms. Jennifer M. Davis, Savannah 
Professor Roy M. Sobelson, Atlanta 
The Honorable Sarah Hawkins Warren, Atlanta 
 
Staff 
 
Ms. Karlise Y. Grier, Atlanta 
Ms. Shamilla Jordan, Atlanta 

 
 
 
 
 
Professor Patrick E. Longan, Macon 
Ms. Maria Mackay, Watkinsville 
The Honorable Carla W. McMillian, Atlanta 
The Honorable William M. Ray, II, Atlanta 
Ms. Claudia S. Saari, Decatur 
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta 
Assistant Dean Rita A. Sheffey, Atlanta 
Mr. Darrell L. Sutton, Marietta 
Ms. Nicki Noel Vaughan, Gainesville 
Mr. R. Kyle Williams, Decatur 
Dr. Monica L. Willis-Parker, Stone Mountain 
 
Liaisons 
 
Mr. Robert Arrington, Atlanta 
Mr. Jeffrey R. Davis, Atlanta  
Ms. Paula J. Frederick, Atlanta  
Ms. Michelle E. West, Atlanta 
Ms. DeeDee Worley, Atlanta 
 
 

 
Names in italics denotes public member/non-lawyer 
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APPENDIX B 
 
 
 
 
 

 
 

MISSION STATEMENT 
 

The mission of the Chief Justice’s Commission on 
Professionalism is to support and encourage lawyers to 
exercise the highest levels of professional integrity in their 
relationships with their clients, other lawyers, the courts, and 
the public and to fulfill their obligations to improve the law 
and the legal system and to ensure access to that system. 

 
 

CALLING TO TASKS 
 

The Commission seeks to foster among lawyers an active 
awareness of its mission by calling lawyers to the following 
tasks, in the words of former Chief Justice Harold Clarke: 

 
1. To recognize that the reason for the existence of 

lawyers is to act as problem solvers performing their 
service on behalf of the client while adhering at all 
times to the public interest; 

 
2. To utilize their special training and natural talents in 

positions of leadership for societal betterment; 
 

3. To adhere to the proposition that a social conscience 
and devotion to the public interest stand as essential 
elements of lawyer professionalism. 

 
 

* * * * * * * * * * 
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APPENDIX C 
 
 

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE 
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH 

 
 

In 1986, Emory University President James T. Laney delivered a lecture on “Moral 
Authority in the Professions.”  While expressing concern about the decline in moral authority of 
all the professions, he focused on the legal profession because of the respect and confidence in 
which it has traditionally been held and because it has been viewed as serving the public in 
unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as 
serious a consequence for society at large as it does for the legal profession. 
 

For its part, the Georgia Supreme Court took an important step to further the 
professionalism movement in Georgia.  At the first convocation on professionalism, the Court 
announced and administered to those present a new Georgia attorney’s oath emphasizing the 
virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word 
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the 
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, 
truth-telling is expected, always and everywhere, of every true professional.  Since the 
convocation, the new oath has been administered to thousands of lawyers in circuits all over the 
state.   
 

Attorney’s Oath 
 

I, _____________, swear that I will truly and honestly, justly, and uprightly demean myself, 
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend the 
Constitution of the United States and the Constitution of the State of Georgia.  So help me God. 
 

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on 
Professionalism was asked to revise the Oath of Admission to make the wording more relevant 
to the current practice of law, while retaining the original language calling for lawyers to “truly 
and honestly, justly and uprightly” conduct themselves.  The revision was approved by the 
Georgia Supreme Court in 2002. 
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APPENDIX C 
 
 

 
OATH OF ADMISSION 

TO THE STATE BAR OF GEORGIA 
 
 
 

“I,___________________, swear that I will truly and honestly, justly and uprightly 

conduct myself as a member of this learned profession and in accordance with the 

Georgia Rules of Professional Conduct, as an attorney and counselor and that I will 

support and defend the Constitution of the United States and the Constitution of the 

State of Georgia.  So help me God.” 

 
 
 
 
 
 
 

As revised by the Supreme Court of Georgia, April 20, 2002 
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APPENDIX D 
 
 

 

A LAWYER’S CREED 
 

 
 
To my clients, I offer faithfulness, competence, 

diligence, and good judgment.  I will strive to represent you 
as I would want to be represented and to be worthy of your 
trust. 

 
To the opposing parties and their counsel, I offer 

fairness, integrity, and civility.  I will seek reconciliation 
and, if we fail, I will strive to make our dispute a dignified 
one. 

 
To the courts, and other tribunals, and to those who 

assist them, I offer respect, candor, and courtesy.  I will 
strive to do honor to the search for justice. 

 
To my colleagues in the practice of law, I offer 

concern for your welfare.  I will strive to make our 
association a professional friendship. 

 
To the profession, I offer assistance.  I will strive to 

keep our business a profession and our profession a calling in 
the spirit of public service. 

 
To the public and our systems of justice, I offer service.  

I will strive to improve the law and our legal system, to make 
the law and our legal system available to all, and to seek the 
common good through the representation of my clients. 
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APPENDIX E 

 
 
 

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
 
 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in an undue 
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of 
regard for others and for the common good.  As a community of professionals, we should strive 
to make the internal rewards of service, craft, and character, and not the external reward of 
financial gain, the primary rewards of the practice of law.  In our practices we should remember 
that the primary justification for who we are and what we do is the common good we can achieve 
through the faithful representation of people who desire to resolve their disputes in a peaceful 
manner and to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the character of 
our society and we should act accordingly. 
 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting forth 
general and specific aspirational ideals of our profession.  This statement is a beginning list of 
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a 
professionalism that can stand against the negative trends of commercialization and loss of 
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use 
the following aspirational ideals to reexamine the justifications of the practice of law in our 
society and to consider the implications of those justifications for their conduct.  The Court 
feels that enhancement of professionalism can be best brought about by the cooperative efforts of 
the organized bar, the courts, and the law schools with each group working independently, but 
also jointly in that effort. 
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APPENDIX E 
 

GENERAL ASPIRATIONAL IDEALS 
 

As a lawyer, I will aspire: 
 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 
interests. 

 
(b) To model for others, and particularly for my clients, the respect due to those we 

call upon to resolve our disputes and the regard due to all participants in our 
dispute resolution processes. 

 
(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals 
for me. 

 
(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 
 

(e) To make the law, the legal system, and other dispute resolution processes 
available to all. 

 
(f) To practice with a personal commitment to the rules governing our profession and 

to encourage others to do the same. 
 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 
dignity and the integrity of our profession is an inheritance that must be 
maintained by each successive generation of lawyers. 

 
(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement 
for both the lawyer and the client. 

 
(i) To practice law not as a business, but as a calling in the spirit of public service. 
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APPENDIX E 
 

SPECIFIC ASPIRATIONAL IDEALS 
 

As to clients, I will aspire: 
 

(a) To expeditious and economical achievement of all client objectives. 
 

(b) To fully informed client decision-making.   
As a professional, I should: 
(1) Counsel clients about all forms of dispute resolution; 
(2) Counsel clients about the value of cooperation as a means towards the 

productive resolution of disputes; 
(3) Maintain the sympathetic detachment that permits objective and 

independent advice to clients; 
(4) Communicate promptly and clearly with clients; and, 
(5) Reach clear agreements with clients concerning the nature of the 

representation. 
 

(c) To fair and equitable fee agreements.   
As a professional, I should: 
(1) Discuss alternative methods of charging fees with all clients; 
(2) Offer fee arrangements that reflect the true value of the services rendered; 
(3) Reach agreements with clients as early in the relationship as possible; 
(4) Determine the amount of fees by consideration of many factors and not 

just time spent by the attorney; 
(5) Provide written agreements as to all fee arrangements; and, 
(6) Resolve all fee disputes through the arbitration methods provided by the 

State Bar of Georgia. 
 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 
loyalties in a manner designed to achieve the fidelity to clients that is the purpose 
of these obligations. 

 
As to opposing parties and their counsel, I will aspire: 
 

(a) To cooperate with opposing counsel in a manner consistent with the competent 
representation of all parties.   
As a professional, I should: 
(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 
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(2) Grant reasonable requests for extensions or scheduling changes; and, 
(3) Consult with opposing counsel in the scheduling of appearances, 

meetings, and depositions. 
 

(b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice.   
As a professional, I should: 
(1) Not serve motions or pleadings in such a manner or at such a time as to 

preclude opportunity for a competent response; 
(2) Be courteous and civil in all communications; 
(3) Respond promptly to all requests by opposing counsel; 
(4) Avoid rudeness and other acts of disrespect in all meetings including 

depositions and negotiations; 
(5) Prepare documents that accurately reflect the agreement of all parties; and, 
(6) Clearly identify all changes made in documents submitted by opposing 

counsel for review. 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 

(a) To represent my clients in a manner consistent with the proper functioning of a 
fair, efficient, and humane system of justice.   
As a professional, I should: 
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
(2) Explore the possibilities of settlement of all litigated matters; 
(3) Seek non-coerced agreement between the parties on procedural and 

discovery matters; 
(4) Avoid all delays not dictated by a competent presentation of a client’s 

claims; 
(5) Prevent misuses of court time by verifying the availability of key 

participants for scheduled appearances before the court and by being 
punctual; and, 

(6) Advise clients about the obligations of civility, courtesy, fairness, 
cooperation, and other proper behavior expected of those who use our 
systems of justice. 

Chapter 4 
17 of 29



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
 

Page 18 Professionalism CLE General Materials v. 08-05-19 
 

APPENDIX E 
 

(b) To model for others the respect due to our courts.   
As a professional I should: 
(1) Act with complete honesty; 
(2) Know court rules and procedures; 
(3) Give appropriate deference to court rulings; 
(4) Avoid undue familiarity with members of the judiciary; 
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 

members of the judiciary; 
(6) Show respect by attire and demeanor; 
(7) Assist the judiciary in determining the applicable law; and, 
(8) Seek to understand the judiciary’s obligations of informed and impartial 

decision-making. 
 
As to my colleagues in the practice of law, I will aspire: 
 

(a) To recognize and to develop our interdependence; 
 

(b) To respect the needs of others, especially the need to develop as a whole person; 
and, 

 
(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 
 
As to our profession, I will aspire: 
 

(a) To improve the practice of law.   
As a professional, I should: 
(1) Assist in continuing legal education efforts; 
(2) Assist in organized bar activities; and, 
(3) Assist law schools in the education of our future lawyers. 

 
(b) To protect the public from incompetent or other wrongful lawyering.   

As a professional, I should: 
(1) Assist in bar admissions activities; 
(2) Report violations of ethical regulations by fellow lawyers; and, 
(3) Assist in the enforcement of the legal and ethical standards imposed upon 

all lawyers. 
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As to the public and our systems of justice, I will aspire: 
 

(a) To counsel clients about the moral and social consequences of their conduct. 
 

(b) To consider the effect of my conduct on the image of our systems of justice 
including the social effect of advertising methods.  

 
As a professional, I should ensure that any advertisement of my services: 
(1) is consistent with the dignity of the justice system and a learned profession; 
(2) provides a beneficial service to the public by providing accurate information 
about the availability of legal services; 
(3) educates the public about the law and legal system; 
(4) provides completely honest and straightforward information about my 
qualifications, fees, and costs; and, 
(5) does not imply that clients’ legal needs can be met only through aggressive 
tactics. 

 
(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 
 

(d) To support organizations that provide pro bono representation to indigent clients. 
 

(e) To improve our laws and legal system by, for example: 
 

(1) Serving as a public official; 
(2) Assisting in the education of the public concerning our laws and legal 

system; 
(3) Commenting publicly upon our laws; and, 
(4) Using other appropriate methods of effecting positive change in our laws 

and legal system. 
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Honoring 
Georgia’s 
Lawyers
I sincerely hope the Commission 
on Professionalism’s work will 
honor Georgia’s lawyers for what 
they do each day and will help each 
lawyer to become consummate 
professionals while they do the 
tireless and often thankless work of 
representing clients.

BY KARLISE Y. GRIER

In June of 2018, I was shaken to the 
core when I learned of the death of at-
torney Antonio Mari. I did not personally 
know Mari, a family law attorney who was 
murdered by a client’s ex-husband. I had, 
however, as a former family law attorney 
of almost 18 years, personally experienced 
the dynamics that caused his death: enmity, 
anger, retribution and a myriad of other 
vitriolic emotions directed at you as a law-
yer (by opposing parties or clients) because 
you are striving to do your job to the best 
of your ability. I wanted to take a moment 
in this article to pay tribute to Mari and 
to honor the thousands of other Georgia 
lawyers who are just like him, men and 
women who toil in the trenches every 
day—putting their clients interests above 
their own personal well-being—as they 
strive to provide exemplary service and 
excellent representation. I also wanted to 
commend the wonderful professionalism 
example set by the Bartow County Bar As-
sociation, which stepped up in the midst of 
this horrible tragedy to divide up and take 
Mari’s cases and to help close down his 
law practice.1
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According to the Daily Report, Mari 
was afraid of the pro se opposing party 
who ultimately killed him.2 Neverthe-
less, Mari fulfilled his legal obligations 
to his client and obtained a final divorce 
decree for the client less than two hours 
before his client’s ex-husband shot him 
to death. This balance of client interests 
versus personal interests is not always 
played out as dramatically as in Mari’s 
case, but it is always there. Do you go 
to your child’s soccer practice or do you 
first finish the brief that is due tomor-
row? Do you take time to go for a walk 
or a run or do you take that early morn-
ing meeting with a client who can’t take 
time off from their work as an hourly 
employee? Do you tell the pro bono cli-
ent you are meeting with they have to 
leave your office and reschedule (know-
ing they most likely won’t) because they 
reek of cigarette smoke and you have 
asthma? Do you file a motion to with-
draw well in advance of trial or do you 
take the chance the client will pay you 
“in installments” as promised, knowing 
the client really needs a lawyer in this 
custody battle? 

Each day, Georgia lawyers are called 
upon to make choices, large and small, 
that force them to balance their per-
sonal well-being against the interests 
of their clients. Striking the “correct” 
balance is at the heart of what we call 
“professionalism.”3 One of the first quotes 
I came across when I started as executive 
director of the Chief Justice’s Commis-
sion on Professionalism was from Karl 
N. Llewellyn, a jurisprudential scholar 
who taught at Yale, Columbia and the 
University of Chicago Law Schools. Prof. 
Llewellyn cautioned his students:

The lawyer is a [person] of many 
conflicts. More than anyone else in our 
society, he [or she] must contend with 
competing claims on his [or her] time 

and loyalty. You must represent your 
client to the best of your ability, and 
yet never lose sight of the fact that you 
are an officer of the court with a special 
responsibility for the integrity of the 
legal system. You will often find, breth-
ren and sistern, that those professional 
duties do not sit easily with one anoth-
er. You will discover, too, that they get 
in the way of your other obligations—
to your conscience, your God, your 
family, your partners, your country 
and all the other perfectly good claims 
on your energies and hearts. You will 
be pulled and tugged in a dozen direc-
tions at once. You must learn to handle 
those conflicts.4

I hope that, under my stewardship, the 
Chief Justice’s Commission on Profes-
sionalism will honor Georgia’s lawyers 
by ensuring CLE providers offer out-
standing programming regarding pro-
fessionalism concepts that give lawyers 
the opportunity to discuss the challenges 
(and sometimes joys) of practicing law. I 
look forward to continuing to recognize 
the amazing community service work of 
lawyers and judges at the Justice Robert 
Benham Awards for Community Ser-
vice. I hope that the Commission’s con-
vocations, such as the 2018 Convocation 
on Professionalism and the Global Com-
munity, will continue to explore cutting-
edge issues in the legal profession. I hope 
the Commission’s work will help to em-
bolden lawyers to stand courageously for 
the rule of law in our country and to pro-
vide guidance to lawyers on how to do 
so thoughtfully and with integrity. I look 
forward to the Commission’s continued 
partnership with the State Bar of Geor-
gia Committee on Professionalism and 
with Georgia’s law schools as we strive 
to introduce law students to profession-
alism concepts during the Law School 
Orientations on Professionalism.

Too often, I think our profession fo-
cuses on the “bad” things for which law-
yers may be known. I truly believe most 
lawyers are good, hard working men 
and women who want to do the best job 
they can for their clients in return for 
fair payment for their work. During my 
stewardship as executive director of the 
Commission, it is my goal to focus on 
and cultivate the good and the goodness 
in our profession that often happens 
without notice or comment. I am eager 
to help us all (myself included) grow to 
be the best professionals we can be. I sin-
cerely hope the Commission’s work will 
honor Georgia’s lawyers for what they 
do each day and will help each lawyer to 
become consummate professionals while 
they do the tireless and often thankless 
work of representing clients. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See R. Robin McDonald, Cartersville 

Attorney Gunned Down by Client’s 
Ex-Husband, Daily Report, June 22, 
2018, at 1, https://www.law.com/
dailyreportonline/2018/06/21/cartersville-
attorney-gunned-down-by-clients-ex-
husband/ (last visited June 22, 2018).

2. See Id.
3. To learn more about how Georgia defines 

professionalism, see A Lawyer’s Creed and 
the Aspirational Statement on Professionalism 
at: http://cjcpga.org/lawyers-creed/ (last 
visited August 10, 2018).

4. Mary Ann Glendon, A Nation Under 
Lawyers 17 (1994).
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I o! er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing di"  culties, ask questions and o! er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. z

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I oƛfer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diƛƛiculties, ask questions and oƛfer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes

1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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Convocation on 
Professionalism and 
the Global Community
The purpose of the Convocation was to model professionalism while 
discussing a high-conflict issue and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s Creed” and the “Aspirational 
Statement” in their work with the global community.

BY LESLIE E. STEWART

On Nov. 30, 2018, the Chief Justice’s 
Commission on Professionalism (the 
Commission) held its Convocation on 
Professionalism (the Convocation) at 
Atlanta’s Porsche Experience Center. 
This year, the Convocation theme was 
Professionalism and the Global Commu-
nity, which focused on the professional-
ism values of competence, civility, char-
acter, and commitment to the rule of law 
and the public good. The purpose of the 
Convocation was to model professional-
ism while discussing a high-conflict issue 
and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s 
Creed” and the “Aspirational Statement” 
in their work with the global commu-
nity. The event, which was sponsored 
by Squire Patton Boggs, Miller & Martin 
PLLC and Alston & Bird LLP, was well-
received by the attendees. The speakers 
included an array of notables and dig-
nitaries with ties to Georgia, beginning 
with Supreme Court of Georgia Chief 
Justice Harold D. Melton, who urged the 
attendees to demonstrate professional-
ism through service to their community, 
a key element of “A Lawyer’s Creed” and 
the “Aspirational Statement.”

GBJ | Professionalism Page
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The first panel, “Overview of the 
Global Community in Georgia,” was fa-
cilitated by Javier Díaz de León, Consul 
General of Mexico. Two judges, Hon. 
Meng H. Lim, Tallapoosa Circuit Su-
perior Court, and Hon. Dax E. Lopez, 
DeKalb County State Court, spoke mov-
ingly about how their judicial careers 
have been influenced by their experi-
ences of straddling two cultures. Abby 
Turano, deputy commissioner for Inter-
national Relations, Georgia Department 
of Economic Development, explained 
how and why Georgia welcomes foreign 
businesses to Georgia.

The second panel, “A View from Gen-
eral Counsels of Companies Doing In-
ternational Business,” was moderated by 
Shelby S. Guilbert Jr. from King & Spald-
ing. The panelists, including Angus M. 
Haig, senior vice president and general 
counsel for Cox Automotive, and Ricardo 
Nuñez, senior vice president and general 
counsel for Schweitzer-Mauduit Interna-
tional, described their challenges and how 
core values affect their roles as interna-
tional general counsels. Audrey Boone 
Tillman, executive vice president and 
general counsel for AFLAC, portrayed 
the challenges and successes of being a 
woman of color supervising attorneys in 
Japan. Joseph Folz, vice president, general 
counsel and secretary for Porsche Cars 
North America, shared his experiences 
working for a German-based company.  

The third panel, “The Business Pros 
and Cons of Developing a Formal Work-
ing Relationship with an International 
Lawyer or Law Firm,” was facilitated by 
Petrina A. McDaniel from Squire Patton 
Boggs. Tricia “CK” Hoffler, principal at 
The CK Hoffler Firm, regaled the attend-
ees with her vivid descriptions of being 
threatened by automatic gunfire as a re-
sult of a cultural miscalculation while she 
represented an un-named government. 
Therese Pritchard, from Bryan Cave and 
Robert Tritt, Dentons US LLP, discussed 
the necessity of retaining competent local 
counsel in international cases.

The Convocation’s keynote speaker, 
Randolph “Randy” Evans, U.S. Ambassador 
to Luxembourg, described his humble 
beginnings in Georgia and how the values 
instilled in him by his family continue to 
influence the way in which he deals with 
his professional duties—of treating each 
person with respect and dignity.

After lunch, the next panel, “What 
Lawyers Need to Know about Labor 
Trafficking,” focused on the darker side 
of doing business in the global commu-
nity. The moderator, Hon. Richard Sto-
ry, judge, U.S. District Court, Northern 
District of Georgia, oversaw a lively 
discussion between Norm Brothers, 
senior vice president and general coun-
sel for UPS; Susan Coppedge, former 
U.S. Ambassador-at-Large, the Office 
to Monitor and Combat Trafficking in 
Persons, and senior advisor to the Sec-
retary of State (Ret.); and Jay Doyle of 
Lewis Brisbois Bisgaard & Smith LLP. 
This panel focused on the way in which 
government and private business have 
collaborated to combat the scourge of 
human trafficking.

The attendees were then treated to a 
presentation on “An Overview of Profes-
sionalism in Immigration Cases” by James 
McHenry, director of the Executive Office 
for Immigration Review at the Depart-
ment of Justice, who unpacked the com-
plex hearing procedures surrounding this 
timely topic.

The second afternoon panel, “Emerg-
ing Issues and Pro Bono Opportunities 
for Attorneys as a Result of Changes in 
Immigration Laws,” was moderated by 
Phil Sandick from Alston & Bird. The 
panelists were Audra Dial from Kilpat-
rick Townsend & Stockton, Jorge Andres 
Gavilanes from Kuck Baxter, Monica 
Khant, executive director of the Geor-
gia Asylum and Immigration Network, 
and Willis Linton Miller from The Latin 
American Association. During this panel, 
the speakers touched on the need for pro 
bono assistance on these important cases 
due to an upsurge in work and the conse-

quent burnout on the part of those work-
ing full time in this area. 

The final panel of the day, “Ethics, Reg-
ulatory and Procedural Issues in Interna-
tional Practice,” was facilitated by Shelby 
R. Grubbs, from Miller & Martin. Along 
with Paula Frederick, general counsel of 
the State Bar of Georgia and Ben Greer 
Jr., retired partner at Alston & Bird, the 
presenters discussed the competing ethi-
cal standards that attorneys must negotiate 
in international work and the necessity of 
adhering to Georgia standards regardless 
of cultural or ethical differences.

The Convocation offered a marvel-
ous opportunity for in-person attendees 
to learn about how the principles of pro-
fessionalism impact our legal work in the 
global community. Commission member 
Hon. Carla McMillian, Court of Appeals 
of Georgia, tweeted throughout the day 
at @cjcpga in English and Spanish with 
the help of Commission member Maria 
F. Mackay, a Georgia certified interpreter 
who provided Spanish interpretations of 
the proceedings for McMillian to tweet. 
Commission advisor Jennifer Davis and 
Commission liaison Dee Dee Worley pro-
vided invaluable “behind the scenes” staff 
assistance for the event throughout the day. 
The Commission staff was grateful for the 
support of the Commission members and 
other Convocation contributors and plan-
ners who provided invaluable assistance 
for this immensely successful Convocation. 
More information about the Convocation 
and other upcoming Commission events, 
including the 20th Annual Justice Robert 
Benham Awards for Community Service, 
is available on the Commission’s website 
at www.cjcpga.org. 

Leslie E. Stewart is a child 

welfare attorney and has 

served as a Supreme Court 

Fellow on Georgia’s Cold Case 

project since March 2009 

and is also a contractor with the Chief 

Justice’s Commission on Professionalism.
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VA Dependency and Indemnity Compensation (DIC) and Pension 

 

Administration of veteran’s benefits by the VA is divided between the VHA – 

which manages health care benefits to former service members – and the VBA or 

Veteran’s Benefits Administration (VBA) – which provides additional monetary benefits 

to qualifying veterans and their survivors.  In particular, the VBA adjudicates and 

administers Dependency and Indemnity Compensation (DIC) claims (authorized under 

38 U.S.C. Chapter 13) as well as claims under the Improved Pension program.  There 

were 31,458 additional DIC recipients in FY 2018 (increasing that total to 422,979), and 

72,396 new Pension beneficiaries (resulting in a total of 452,912, a reduction over 

previous years).1  .  This paper will examine the who, what, and how of both of these 

important programs you are likely to encounter as an Accredited Attorney. 

 

I. Surviving Spouse and Child DIC 

Who? 

DIC is most commonly awarded to a veteran’s surviving spouse.2   DIC can also 

be awarded to surviving children of the veteran. 

 A surviving spouse may be eligible if he or she:  

 validly married the veteran before January 1, 1957, OR 

                                                 
1 Based on data reported by the VA in March of 2019 for FY 2018.  See 
https://www.benefits.va.gov/REPORTS/abr/docs/2018-compensation.pdf and 
https://www.benefits.va.gov/REPORTS/abr/docs/2018-pension-fiduciary.pdf.   
2 For FY 2018, the VA reported that 95.9% of DIC payments were to surviving spouses.  See id.  Surviving children 
received 3.3%, and surviving parents only 0.8%. 
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 was married to a service member who died on active duty, active duty for 

training, or inactive duty training, OR 

 married the veteran within 15 years of discharge from the period of military 

service in which the disease or injury that caused the veteran’s death began or 

was aggravated, OR 

 was married to the veteran for at least one year, OR 

 had a child with the veteran, AND 

 cohabited with the veteran continuously until the veteran’s death or, if 

separated, was not at fault for the separation, AND 

 is not currently remarried (except that a surviving spouse who remarried on 

or after on or after December 16, 2003 and has attained the age of 57 is 

entitled to continue receiving DIC payments). 

A spouse who remarried, lost DIC entitlement, and subsequently divorced (or was 

widowed) may apply for reinstatement of DIC benefits pursuant to the Veterans Benefit 

Act of 1998. 

A surviving child is eligible to receive DIC if he or she is not included in the 

surviving spouse’s DIC, is unmarried, and is under the age of 18 (or between the ages of 

18 and 23 and attending school).  A surviving child who is determined by the VA to be a 

“helpless adult” will also qualify.  DIC to a surviving spouse or child is treated as an 

entitlement and not needs-based. 

There are two primary paths to DIC qualification for surviving spouses and 

children, depending on whether the veteran’s disability was a total disability.  In all 
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cases, the veteran’s own misconduct cannot have been the cause of the injury or 

disability.  

If the veteran’s service-connected disability was less than total, a surviving 

spouse or child can make a successful claim by showing that the veteran’s death was due 

to a condition incurred or aggravated either while on active duty or inactive duty for 

training.  A death resulting from a service-connected disability that is not a total 

disability will also render a survivor eligible.  In order to demonstrate causation between 

the disability and death, the claimant must show that the service-connected condition 

was the “principal” cause or a “contributory” cause of the veteran’s death. 

The 2013 case of El-Amin v. Shinseki3 is illustrative of how a service-connected 

disability can meet the qualification of being a “contributory” cause to a seemingly 

unrelated cause of death.  There, the Court of Appeals for Veterans Claims (CAVC) 

found that Mr. El-Amin’s cause of death (cirrohsis of the liver) was caused by his non-

service-connected alcoholism, which was aggravated by his service-connected PTSD, 

and therefore compensable.     

 Although a causal connection between the death and service-connected disability 

is required where the disability is less than total, where a total disability is present, and 

preexisted the veteran’s death, the 10-year rule, 5-year rule, or 1-year rule then applies.4  

In essence, if a total disability meets the appropriate time criteria, the death is treated as 

presumptively having been caused by the service-connected disability without the 

claimant having to prove “principal or contributory cause”.     

                                                 
3 26 Vet. App. 136 (2013). 
4 38 U.S.C § 1318 
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If the veteran was continuously totally disabled due to service-connected injury 

for at least ten years prior to the death, then the death will qualify a surviving spouse or 

child to DIC.  Likewise, if a total disability rating existed at date of military discharge 

and was continuous thereafter for at least five years until the veteran’s death, a causal 

connection is not required to receive an award of DIC.  The one-year rule is limited to 

former POWs rated 100% for at least one year prior to death.   

 It is worth noting that, although the qualifying description assumes that a 

service-connected disability was established by the veteran during his or her lifetime, 38 

U.S.C. §1311 entertains the possibility of entitlement where a veteran “was entitled to” a 

service-connected disability payment even if they were not currently receiving such 

payment.  The path to establishing qualification then takes on the additional task of 

proving a Compensation case in addition to DIC.  That is, the claimant must show that 

the veteran suffered a disability, that there was an in-service injury or event, and a nexus 

between the two.   

 

What? 

Surviving spouse and child DIC benefit rates for deaths that occurred prior to 

January 1, 1993 were based on the veteran’s rank.5  However, for deaths occurring on or 

after that date, a basic monthly rate of $1,319.046 is awarded for a surviving spouse.  An 

additional $326.777 is added to a surviving spouse’s award for each dependent child 

                                                 
5 38 U.S.C. §1311(a)(3) 
6 38 U.S.C. §1311(a)(1); effective December 1, 2018; see 
https://benefits.va.gov/Compensation/current_rates_dic.asp. 
7 38 U.S.C. §1311(b) 
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under the age of 18.  Furthermore, the monthly award is increased by $280.09 where 

the veteran’s disability rating was – or should have been – total for at least eight years 

preceding death and the surviving spouse was continuously married to the veteran for 

all eight years.8  Finally, a surviving spouse can obtain an additional $326.77 monthly if 

the qualifications for Aid and Attendance are also met.9  These figures are adjusted 

annually so it is prudent to check the current Code section when advising clients.  These 

payments are considered disability payments and, therefore, are tax-free. 

If a surviving spouse has one or more children under the age of 18, and the 

veteran was the biological, adoptive, or step-parent of the child or children, the 

surviving spouse is entitled to an additional enhancement of $282.00 per month for the 

first two years of entitlement to DIC.10  Unlike the dependent child enhancement, this 

temporary transitional DIC is not adjusted per child (it is the same $282.00 whether 

there is one child or ten) and will not extend beyond two years.  Furthermore, if all 

children achieve the age of 18 prior to the expiration of the two year period, the 

temporary transitional DIC is discontinued. 

 To the extent that any judicial proceedings result relative to the veteran’s death, 

the amount of DIC is reduced by the amount received by settlement or judgment.  

Conversely, if the surviving spouse is also entitled to recovery under the Survivor’s 

Benefit Plan (SBP), the SBP amount is reduced by the amount of DIC. 

 A minor child’s DIC award depends upon whether a surviving spouse is also 

receiving DIC for the minor.  Each child over 18 years of age who is in school can receive 

                                                 
8 38 U.S.C. §1311(a)(2) 
9 38 U.S.C. § 1311(c); see also p.12, below. 
10 38 U.S.C. § 1311(f)(4). 
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$276.84 per month, and each child over 18 who is deemed helpless can receive $556.93 

per month.11  Where there is no surviving spouse, a child’s DIC award depends on the 

number of children sharing the award and can range from $248.62 each for nine 

children to $556.93 for one child.12 

 As discussed below, children of deceased veterans with a service-connected 

disability are also entitled to educational benefits.  However, that benefit and DIC 

cannot both be received, and the claimant’s advocate should evaluate the current benefit 

amount under both programs before advising an election. 

 

How? 

Applications by surviving spouses and dependent children for deaths that did not 

occur while on active duty or in training should be made via VA Form 21P-534ez 

Application for Dependency and Indemnity Compensation, Death Pension, and 

Accrued Benefits by a Surviving Spouse or Child.   

Where necessary, a claimant may submit additional information regarding the 

veteran’s service and medical condition – both lay and medical evidence.  The claimant 

is not bound to rely on information only in the VA’s possession, nor to the VA’s previous 

rulings regarding a compensation claim in deciding a claim for DIC. 

In cases where the death occurred on active duty or during training, a Form 21P-

534a should be used instead and submission of the application should be coordinated 

through the assigned Military Casualty Assistance Officer. 

                                                 
11 See http://benefits.va.gov/Compensation/current_rates_dic.asp 
12 Id. 
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There is no time limit or statute of limitations for submission of a DIC claim.  

However, for the accredited attorney or agent assisting an applicant, the timeline of the 

application can still impact the amount ultimately received.  If a claim for DIC is 

received by the VA within one year of the veteran’s death, then the award will be 

retroactive to the date of the veteran’s death.  Claims made outside that one-year 

window will only be retroactive to the month following the submission of the claim.   

 

II. Parent DIC 

Who? 

Regardless of whether a surviving spouse claims DIC, a veteran’s parent may seek 

an award for DIC from the VA.  However, the requirements are much more restrictive 

for a parent than for a surviving spouse or child.   

First, for a parent to receive DIC, there must exist a causal connection between 

the veteran child’s death and a disease or injury incurred or aggravated while on active 

duty or inactive duty training, or the death and a service-connected disability, regardless 

of whether the veteran’s disability was total.  The 10-, 5-, and 1-year rules discussed 

above are not applicable to a parents’ DIC claim. 

Furthermore, parents’ DIC, is a needs-based program based on the financial need 

of the parent(s), and is premised on the assumption that the parent was financially 

dependent on the veteran.  In order to be awarded, a parent’s monthly income must fall 

below specified thresholds.  Countable income for VA purposes can be reduced by 

certain medical expenses.   
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What? 

The VA provides a chart setting forth the parents’ DIC amounts – subject to 

annual cost of living increases - at various  income levels13 such that: 

 A sole surviving parent (regardless of current marital status) can receive a 

maximum of $652 per month, provided that the parent’s income does not exceed 

$800 per month.  The maximum rate is decreased by $0.08 per additional dollar 

over $800 per month. 

 Each surviving parent (if they remain married or living together) can receive up 

to $444 per month, provided that the parent’s income does not exceed $1,000 

per month.  The maximum rate decreases by $0.03-0.08 per dollar of additional 

income above $1,000. 

 Each surviving parent (if they are no longer married or living together – 

regardless of whether they are married to or living with someone else) can receive 

up to $472 per month, provided that the parent’s income does not exceed $800 

per month.  A $0.04-0.08 decrement factor is applied to each dollar above $800, 

according the to VA’s published table. 

If a parent meets the requirements for Aid and Attendance – that is he or she requires 

assistance with essential activities of daily living (further details below) – he or she will 

be entitled to an additional $353 per month.  As with payments to surviving spouses and 

children of a deceased veteran, DIC payments to a veteran’s parent are likewise tax free. 

 

                                                 
13 Based on 38 U.S.C. §1315.  For complete, current chart, see 
http://benefits.va.gov/Pension/current_rates_Parents_DIC_pen.asp 
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 How? 

Applications for Parents’ DIC should be made on VA Form 21P-535 Application 

for Dependency and Indemnity Compensation by Parent(s). 

 

III. DIC-Related Survivor Benefits 

 If the veteran’s death was due to a service-connected disability or the veteran 

was, at the time of death, permanently and totally disabled due to a service-connected 

disability, a surviving spouse or child may also be entitled to medical benefits under the 

Civilian Health and Medical Program of the Department of Veterans Affairs 

(CHAMPVA). 

Surviving spouses and dependent children wishing to avail themselves of medical 

benefits through the CHAMPVA program (by virtue of the same circumstances giving 

rise to DIC entitlement) should submit VA Form 10-10d Application for CHAMPVA 

Benefits.  Information regarding any other health insurance (OHI) held by the applicant 

is also required via VA Form 10-7959c CHAMPVA Other Health Insurance (OHI) 

Certification, as CHAMPVA is intended as a secondary insurer where health insurance 

from another source exists.  

 Similarly, where a veteran’s death occurred on active duty, due to a service 

connected disability, or followed the 10-, 5- or 1-year rule, a surviving spouse is entitled 

to the benefits of the VA home loan program.14 

 Another benefit that attaches for a surviving spouse or child is an education 

stipend.  While a surviving spouse can obtain education benefits – also called Chapter 
                                                 
14 38 U.S.C. § 3701(b). 
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35 Benefits – concurrently with DIC, a child cannot and must elect between the two.  

Deaths in the line of duty since September 10, 2001, give rise to entitlement under the 

Fry Scholarship.  The scholarship provides full public school tuition or up to $20,035.02 

toward private tuition (paid directly to the qualifying educational institution), up to 

$1,000 per academic year for supplies, and a housing allowance commensurate with the 

local BAH for an E-5 with dependants.   

Other deaths caused by service-connected disabilities but not sustained in 

combat give rise to entitlement under the Survivors’ and Dependents’ Educational 

Assistance Program (DEA).  Under the DEA, a full-time student can receive a $1,018 

stipend paid directly to the student.  The benefit can be used for 15-20 years following 

the veteran’s death.  A Form 22-5490 should be used to apply for educational benefits. 

 

IV. VA Pension 38 U.S.C. Chapter 15 

Who? 

 The VA Improved or Special Pension program is not a “pension” in the colloquial 

sense of a retirement payment based on a career in service.  Rather, is designed to 

benefit wartime veterans (for entry into service prior to September 7, 1980, wartime 

veterans is defined as those veterans who served a minimum of 90 consecutive days of 

active duty, one of which was during a war period (shown below at p.12); for entry into 

service after September 7, 1980, the term applies to veterans who served at least 24 

months active duty or the full term to which they were called) who have limited financial 

means.   Service in a warzone is not required.  Service in supportive services may also 
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qualify.  For examples, individuals having served in the Merchant Marines may satisfy 

the service requirement.  Qualifying veterans must have received a better than 

dishonorable discharge.  Further, they must be 65 or older, or completely disabled. 

 A surviving spouse may also qualify for the VA Pension provided that he or she 

was married to the veteran for at least one year or had a child together, was married to 

the veteran at the time of his or her death, and has not remarried. 

 New rules covering asset and income limitations went into effect October 18, 

2018.   An applicant’s income for VA purposes (IVAP) 15 must be less than the maximum 

allowable pension amount sought by at least 5% in order to qualify.  IVAP is the total 

household income (i.e. veteran and all dependents) from all sources (e.g. Social Security, 

retirement, interest and dividends) unless specifically excluded16.  This amount may be 

reduced for purposes of pension eligibility by deductable medical expenses that are not 

reimbursed from another source (e.g. Medicare, supplemental insurance).17  

 Further, an applicant’s household countable assets, regardless of age or marital 

status, cannot exceed $127,061.18  This figure includes assets plus one year of IVAP.   

Countable assets include all accounts (notably including IRA and 401K accounts), all 

trusts in which there is a retained right to income and all annuities.19  An applicant’s 

primary residence is not countable provided that it sits on two or less acres, however 

subsequent sale of the residence renders the proceeds as a countable asset.20  

                                                 
15 38 CFR §3.271 
16 38 CFR §3.272; 38 CFR §3.279 
17 38 CFR §3.278 
18 38 CFR §3.274  
19 38 CFR §3.275 
20 38 CFR §3.275(b)(2) 
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 Prior regulations allowed transfer of assets up until the date of application, 

however, any transfers made after October 18, 2018, are subject to the new regulations 

prohibiting the transfer of assets for less than fair market value for a period of 36 

months prior to application.21   For transfers made to bring an applicant under the net 

worth limit, the penalty period is calculated by applying the divisor figure ($2.230) to 

the covered asset amount (i.e. the amount transferred in excess of the net worth limit).22 

 

 

WAR PERIODS23 

WWI (served in Russia) Apr 06,1917 through Apr 01,1920 
 (all others) Apr 06,1917 through Nov 11,1918 
WWII  Dec 07,1941 through Dec 31,1946 
Korea  Jun 27,1950 through Jan 31,1955 
Vietnam      (served in 

Vietnam) 
Feb 28,1961 through May 07,1975 

                    (all others) Aug 06,1964 through May 07, 1975 
Gulf  Aug 02,1990 through TBD 

 

 

 

 

 

 

                                                 
21 38 CFR §3.276 
22 Id.; See also https://www.benefits.va.gov/PENSION/current_rates_veteran_pen.asp 
23 A summary of the relevant portions of 38 C.F.R. as it relates to defined war periods can be found at: 
http://www.vba.va.gov/bln/21/pension/wartime.htm 
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  What? 

 The VA Pension amount varies depending on the applicant’s dependents and 

physical circumstances.24  The amount determined each year by Congress (and modified 

by appropriate cost of living adjustments) is an annual entitlement figure and, when 

arriving at monthly payment amounts, the VA divides by 12 months, and rounds down. 

 The Basic Pension amounts effective December 1, 2018 as a result of passage of 

the annual cost of living adjustment (2.8% in 2018) are as follows: 

Applicant Status Maximum Annual Rate 

Veteran with one dependent $17,724 

Veteran with no dependents $13,535 

Surviving spouse $9,078 

 

 An enhancement to the basic pension is warranted if the applicant is 

Housebound.  The VA defines “housebound” as being “permanently and substantially 

confined” to one’s immediate premises.  Under those circumstances, the maximum 

entitlements increase as follows: 

Applicant Status Maximum Annual Rate 

Veteran with one dependent $20,731 

Veteran with no dependents $16,540 

Surviving spouse $11,095 

                                                 
24 For the most current rates, refer to 
http://www.benefits.va.gov/PENSION/current_rates_veteran_pen.asp and 
http://www.benefits.va.gov/PENSION/current_rates_survivor_pen.asp which are based on 38 C.F.R. 
§3.23. 
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 A further enhancement may be obtained if the applicant requires Aid and 

Attendance.  Note that while the need for skilled nursing care will qualify an applicant 

for Aid and Attendance, this designation does not require that the applicant need skilled 

nursing care.  Rather, an applicant who can demonstrate either that he or she requires 

custodial care (defined as requiring assistance with two or more activities of daily living; 

examples of qualifying, basic self-care activities include: bathing, feeding, dressing, 

attending to the wants of nature, adjusting prosthetic devices, and transferring or 

mobility assistance25) OR that he or she requires supervision due to a “physical, mental, 

developmental, or cognitive disorder” requiring protection from “hazards incident to his 

or her daily environment”26.  Simply requiring meal preparation, housekeeping 

assistance, or medication reminders is not sufficient.  As a practical matter, many or 

most seniors residing in an assisted living facility will meet this requirement. 

 The maximum awards for Aid and Attendance in 2016 are as follows: 

Applicant Status Maximum Annual Rate 

Veteran with one dependent $26,766 

Veteran with no dependents $22,577 

Surviving spouse $14,509 

 

 Where additional dependent children are present, the veteran’s or surviving 

spouse’s annual award in any of these categories may be increased by $2,313 per child. 

                                                 
25 38 CFR §3.278(b)(2) and 38 CFR §3.278(b)(4)(i) 
26 38 CFR §3.278(b)(4)(ii) 
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 A veteran who is receiving payment from the VA relative to a service-connected 

disability may not receive both that payment and pension.  However, the veteran may 

obtain the greater of these two amounts, so pension (with or without enhancements) 

may be a worthwhile pursuit for a veteran who has a lower service-connected disability 

rating. 

 Further, veterans (but not surviving spouses) who have been awarded the 

Housebound or Aid and Attendance level of pension are entitled to a “Priority Four” 

classification by the Veterans Health Administration.  This effectively entitles them to 

receive hospital care, outpatient care, and prescription drugs through the VA.  In 

particular, the ability to obtain prescriptions through the VA can greatly impact the 

veteran’s healthcare expenses.  Veterans who have been awarded the basic pension are 

entitled to a “Priority 5” classification. 

 

  How? 

 Veterans should apply for Pension using VA Form 21P-527ez Veteran’s 

Application for Compensation and/or Pension and Surviving Spouses should apply 

using VA Form 21P-534ez Application for Dependency and Indemnity  Compensation, 

Death Pension and Accrued Benefits by a Surviving Spouse or Child.  This should be 

accompanied by a new Form 21P-0969 Income and Asset Statement.  Documentary 

evidence of income and assets should be sent to support the data reported on the latter 

form.  Similarly, medical expenses that an applicant seeks to have applied against their 
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IVAP should be documented concurrent with the application on a Form 21P-8416 

Medical Expense Report. 

 Applications at all levels should be accompanied by appropriate discharge 

documentation and vital records (birth, marriage – including marriage certificates and 

divorce decrees from any prior marriages - and death certificates, where appropriate).   

As a practice pointer, it is advisable to retain the originals on file and submit a legible 

copy to the VA for processing, as original documents have been lost by the VA in the 

past. 

 Applications for pension plus an enhancement (Housebound or Aid and 

Attendance) should also include medical evidence.  The VA’s Form 21-2680 

Examination for Housebound Status or Permanent Need for Regular Aid and 

Attendance should be completed by the applicant’s treating physician.  Documentation 

of the cost and type of assistance being received by the applicant should also be 

included.  In cases where an applicant is receiving care outside of an assisted living 

facility, the VA will recognize valid personal care contracts between the applicant and 

caregiver.  An Attendant Affidavit should accompany a copy of the personal care 

contract when submitting the application. 

 A VA award for Pension (including Housebound and Aid & Attendance) is 

retroactive to the first of the month, following the month of application.  For example, 

applications submitted in October 2019 are awarded back to November 1, 2019.  The VA 

reports that it is making efforts to decrease wait times for review and approval of 

applications. 
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Practice Pointers: 

 Obtain most current benefit information and forms directly from the VA website,

as the substance of both is subject to frequent change.

 With all applications, consider filing a 21-22a Appointment of Individual as

Claimant’s Representative if you wish to be able to discuss your client’s case

directly with the VA.

 Retain copies of all documents filed.

 When filing a traditional paper application, submit by a traceable method (e.g.

FedEx).

Recommended Reading: 

 LexisNexis Veterans Benefits Manual

 Federal Benefits for Veterans, Dependents & Survivors (published annually by

the VA and available for free online; for the current edition, see

http://www.va.gov/opa/publications/benefits_book.asp )

 Relevant regulations can be found in 38 CFR (available in print from LexisNexis

or free online at https://www.ecfr.gov/ )

 CAVC Opinions
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Memorandum 
 

To: VA Accreditation CLE attendees 
From:  M. Christopher Pitts, Director of the Military Legal Assistance Program 
Date: September 24, 2019 
Subject:  Report on the Military Legal Assistance Program 
 
(1) Overview:   Over the past couple of months, the Military Legal Assistance Program has been 
getting increasing number of calls from the offices of veteran service organizations, the Department 
of Veterans Affairs, and elected officials to get a full view of the scope of the program.  The take 
away from these conversations is consistently this: though there are plenty of resources for 
servicemembers and veterans in Atlanta and some select parts of Georgia, there is a still a need for 
more legal resources in Columbus, on the coast (Savannah and Brunswick), and in South Georgia. 
 
 The second year of the revamped Military Legal Assistance Program will be focused on 
trying facilitate the placement of more legal resources in these particular areas.  While the 
partnership with Georgia Legal Services will help in some degree, it still takes the volunteer efforts 
of the local bars to see this become a reality. At this time, MLAP foresees itself accomplishing this 
goal in three particular ways: (1) finding local venues to host a local legal clinic focused on provide 
consultations to servicemembers and veterans; (2) recruitment and scheduling of volunteer attorneys 
to staff these periodic clinics; (3) looking into sources of funding to help accommodate the 
establishment of these new clinics.  The Program is excited to announce how this new focus will be 
realized as the details are finalized. 
 
 As an update on the Jeff Bramlett Symposium on Military Legal Assistance, the Program is 
still planning on conducting this program in May 2020.  However, it was observed that the American 
Bar Association will be hosting its Equal Justice Conference in Atlanta on May 7 to 9, 2020.  As 
such, planning is now underway to schedule MLAP’s symposium in conjunction with the Equal 
Justice Conference as a means of increasing participation.  The current plan is to have the 
symposium as a pre-conference to the main conference itself.  Details will be released as these plans 
get finalized. 
 

It should be noted that this program is helped by the members of the Committee and the 
Military/Veterans Law Section who have supported servicemembers and veterans in a variety of 
ways.  These include: 

 
- Legal Assistance Clinics staffed by law students and attorney mentors have been 

established at three colleges of law:  Emory University in February 2013, Georgia State 
University in November 2014, and the University of Georgia in August 2018. 
 

- Legal Assistance Clinics at VA medical facilities have been established at five locations:  
Augusta, Carrollton, Decatur, Fort McPherson, Rome, and soon-to-be Savannah.   
Volunteer lawyers staff those legal assistance clinics. 
 

- VA Accreditation CLE programs have been conducted at least annually the past eight 
years for lawyers who desire to become accredited initially or to maintain their accreditation 
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(required biennially) in order to handle VA benefit award cases.   The most recent VA CLE 
program was held on October 11, 2018, in Atlanta. 

 

- CLE trips abroad, with self-supporting funds from participating lawyers, were planned and 
carried out under sponsorship of the Mil/Vets Law Section and with coordinating help from 
the MLAP Committee:  one to Normandy, France, in 2014, in part commemorating the 
70th Anniversary of the D-Day Landings, and one to Belgium and France, in 2017, 
commemorating the 100th Anniversary of The First World War. 

 

(2)  Updates to MLAP Eligibility Criteria:   The Military Legal Assistance Program Committee is 
still amending and revising the eligibility criteria for the program.  At this time, the program helps: 
(a) Active duty, active reservists, and National Guard members ranked e-5 and below; (b) All service 
members for issues related to deployment; (c) Military retirees and service-connected disabled 
(100%) veterans facing a financial hardship.  Financial hardship is presumed if their income is at or 
below 200% of the Federal Poverty Level; (d) All veterans with issues related to VA benefits where 
attorneys fees would not otherwise be recoverable. 

Case exclusions:  With the goal in mind that the Program is to help service members and 
veterans who cannot afford legal help, no referrals for cases where there is no barrier for initial legal 
help; i.e., contingency fee cases, personal injury, malpractice, social security, etc. 

The Military Legal Assistance Program committee has formed an ad hoc subcommittee to 
review these eligibility criteria and suggest further changes as necessary.  As those changes are made, 
they will be submitted. 

(3)  Attorney Recruitment:  Attorney involvement in the metro Atlanta area, Augusta, and 
Savannah remain high.  New efforts are underway to help increase volunteer participation in other 
areas of rural Georgia. 

(4)  MLAP Cases Processed:  Below is a summary of the number and types of requests for legal 
assistance received and referred to lawyers under the State Bar’s Military Legal Assistance Program.  
Under the program, a total of 2,297 cases have been processed.  A summary of cases processed 
by the MLAP by category follows: 

 
Family Law                                                      1,169 (including 59 previous) 

        Divorce                              498 
                Divorce Enforcement          28 
                Child Support                     152 
                Guardianship/Adoption     127 
                Child Custody/Visitation    301 
 TPO      1 
 Other      3 
            Consumer Law                                         142 
            Housing/Property                                     155 
            Foreclosure                                                 26 
            Veterans Benefits/Disability                   316 
            Wills/Estates/Probate                              128 
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            Employment/USERRA/SCRA                  60 
            Bankruptcy                                                 29 
            Insurance                                                    21 
            Property Damage                                          3 
            Contract                                                         10 
            Injury-related         66 
 Immigration          4 
 Discharge Upgrade         8 
 Department of Defense Benefits       1 
 Non-profit Formation         1 
            Other                                                        158 
                                                                                  2,297 

 (5)  The MLAP/Georgia Legal Services Legal Clinic:  The Georgia Legal Services Program has 
partnered with MLAP to help provide clinics to service-members and veterans in rural areas.  
Georgia Legal Services Program of Brunswick is currently interested in hosting a veterans-centric 
legal clinic in Brunswick and there is interest from the MLAP committee to establish a pro-bono 
legal clinic at the VA health clinic in Savannah.  The aim is to see how both efforts in the coastal 
region can be combined to help provide a robust clinical program in the area. 

(6) Jeff Bramlett Symposium on Military Legal Assistance Programs 2020.  The MLAP 
committee approved for the planning of a Military Legal Assistance Program symposium for 2020.  
Because the American Bar Association is planning on conducting their 2020 Equal Justice 
Conference in Atlanta, it was observed that participation may be increased by having the symposium 
in conjunction with this Conference.  As such, the current plan is to have the symposium as a pre-
conference to the ABA’s Equal Justice Conference from May 7 to 9, 2020. 

 
 

 
 M. Christopher Pitts 
 Director 
 Military Legal Assistance Program 
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Georgia Department of 
Veterans Service

Serving  Those  Who  Served

The GDVS is a state government agency established 
to serve Georgia’s veterans and their families in all 

matters pertaining to veterans benefits.
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Commissioner
Mike Roby

Georgia Veterans

Georgia is home to approximately 700,000 veterans. 

Our state government, through the GDVS, 
pledges to provide the best quality of service to 

these veterans and their families. 

Georgia consistently ranks among the top 
states in securing federal veterans benefits.
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1 California 1,681,730
2 Texas 1,584,844
3 Florida 1,525,400
4 Pennsylvania 819,185
5 New York 776,522
6 Ohio 774,935
7 North Carolina 730,357
8 Virginia 725,028
9 Georgia 700,814

10 Illinois 628,254

* Per the federal FY 2017 Geographic Distribution of VA Expenditures 
Report by the National Center for Veterans Analysis and Statistics. 

Veterans Population
State Rankings*

1 Texas $8,581,720,000
2 California $7,271,511,000
3 Florida $6,371,816,000
4 North Carolina $3,961,193,000
5 Georgia $3,636,449,000
6 Virginia $3,200,434,000
7 Pennsylvania $2,601,687,000
8 New York $2,535,865,000
9 Ohio $2,417,454,000

10 Washington $2,321,741,000

Compensation and Pension
State Rankings*

* Per the federal FY 2017 Geographic Distribution of VA Expenditures 
Report by the National Center for Veterans Analysis and Statistics. 
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GDVS Missions

• Benefits
• Appeals
• Health & Memorials
• Administration
• Veterans Education & Training
• Public Information

Benefits
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Benefits Assistance
Veterans Field Service Offices

GDVS Benefits Assistance

• GDVS Veterans Field Service Offices offer 
personal assistance to veterans and their families 
in all matters pertaining to veterans benefits. 

• GDVS employs certified service officers to provide 
expert advice, counseling, and assistance in the 
application process for state and federal benefits. 

• Veterans and their families are encouraged to 
visit the nearest Veterans Field Service Office. 
Find listings at veterans.ga.gov/locations.

10
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Professional Training and 
Development

The Professional Training and Development 
Division is responsible for administering training 
for all GDVS Appeals and Field Officers. 

• Develops and coordinates curriculum for the 
department’s Annual Training week

• Administers annual certification testing
• Monitors claims submitted to VA by department 
personnel to ensure quality and accuracy

• Develops and administers smaller trainings 
throughout the year in response to new VA 
policies

Women are a growing segment of the veterans 
population nationwide, and Georgia is home to a high 
percentage of female veterans. 

• 13% of Georgia veterans (~93,000) are women
• The nationwide percentage of female veterans will 

continue to grow 
• Female veterans have unique needs, and the GDVS 

aims to address these through this program
• Provides support for Military Sexual Trauma (MST) 

claims and appeals
• Holds conferences around the state to support 

women veterans

Women Veterans Office
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Appeals

GDVS Appeals Division 

 Assists veterans and their families who dispute the 
disposition of their claims for veterans benefits. 

 In 2018, the Appeals Division handled:
 1,939 hearings before the Board of Veterans Appeals 

• BVA Video Conference Hearings 
• BVA Travel Board Hearings
• Decision Review Officer Hearings 
• Proposed Reduction Hearings

 854 other actions (appeal papers filed, etc.)

Open by appointment only: 404-929-5345
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Health & Memorials

• Augusta University operates the home
• Capacity: 188
• Current Patient Load: 143*

• Admission Criteria
• Wartime service
• Other than dishonorable discharge
• Georgia residency

• Past two years
• Any five (or more) of the past 15 years

• Admissions Contact: 706-721-2405

* As of February 2019

Georgia War Veterans Nursing Home 
Augusta
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• United Veteran Services operates the home
• Capacity: 375 
• Current Patient Load: 227*

• Houses a full-time VA Community Based Outpatient Clinic (CBOC)
• Admission Criteria

• Wartime service
• Other than dishonorable discharge
• Georgia residency

• Past two years
• Any five (or more) of the past 15 years

• Admissions Contact: 478-445-4295

* As of February 2019

Georgia War Veterans Home 
Milledgeville

Sub-Acute Rehabilitation 
Therapy Unit

The unit will provide comprehensive skilled nursing 
treatment (focusing on TBI, PTSD, and combat injuries) 
for veterans and education for caregivers and families 

• The GWVH Russell Building is being remodeled to 
accommodate the new 58-bed unit while the Vinson 
Building has been renovated to receive Russell 
Building long-term care veterans (60 beds)

• $11 million in federal funding pledged
• $6 million in state bond funding appropriated
• Operating funds: 100% from the VA for service-

connected veterans
• Scheduled to open in 2020

Chapter 7 
9 of 19



Georgia Veterans Memorial Cemeteries 
Eligibility Criteria

 Veterans with other than dishonorable discharges
 Veterans under the rules established by VA
 Retired* members of the Reserves/National Guard 
 Active duty service members who died in the line of duty 

 Dependents
 Veteran’s spouse 
 Veteran’s child (minor or disabled)

 Costs
 The gravesite, vault, marker, use of the committal chapel,  and 

interment (burial) are at no cost to the veteran, or veteran’s 
family

 The casket, preparation of the body, and other funeral costs 
(transportation, use of funeral home, minister, etc.) are the 
responsibility of the veteran, or veteran’s family

* Or retirement eligible at time of death

Georgia Veterans Memorial Cemetery 
Glennville

 Opened in 2007
 100% of construction funded by VA with state funding for design that 

is reimbursed by the VA
 1,415* veterans, spouses, and dependents interred

 Located on 42 acres just north of Glennville city limits on U.S. 
Highway 301 (25 miles west of Fort Stewart)
 In – ground vaults (traditional burial) 
 Cremation sites (columbarium or in-ground burial)
 Memorial markers  (veterans whose remains are unavailable) 
 Veterans Field Service Office on-site

* As of  February 2019
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Georgia Veterans Memorial Cemetery 
Milledgeville

 Located on 142 acres approximately 5 miles south 
of downtown Milledgeville on Carl Vinson Highway
 In-ground vaults (traditional burial) 
 Cremation sites (columbarium or in-ground burial)
 Memorial markers  (veterans whose remains are 

unavailable) 
 Wooded terrain with lake on-site

 Opened in 2001
 100% of construction funded by VA with state funding for 

design that is reimbursed by the VA
 3,560* veterans, spouses, and dependents interred

 Expansions: 2011 and 2018
* As of  February 2019

Administration
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 Manages department budget

 Provides support services to department
• Accounting
• Clerical
• Human Resources
• Information Technology
• Operations

 Supervises ongoing special projects
• 50th Anniversary Commemoration of the Vietnam War
• Returning Veterans Task Force

GDVS Administration

Fund Source Budget – FY 2019

State $23,040,744

Federal $14,734,560

Other $3,107,465

Total $40,882,769

GDVS Administration
Department Budget
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Commemoration of the 50th

Anniversary of the Vietnam War
The State of Georgia is a Commemorative Partner 

with the U.S. Department of Defense
• State Capitol Ceremonies

• September 2013 – Partnership formalized
• March 2014 – Medal of Honor recipients honored
• September 2014 – Families of MIAs honored
• March 2015 – Certificate of Honor program launched
• September 2015 – Former POWs honored
• March 2016 – State-employed veterans honored
• September 2016 – Georgia Salute to POW/MIA
• September 2017 – Families of MIAs honored
• March 2018 – Wreath Laying for National Vietnam 

Veterans Day in Georgia
• September 2018 – Dedication of POW / MIA Chair of Honor

Commemoration of the 50th

Anniversary of the Vietnam War

Honoring Vietnam Veterans Across Georgia
• Governor of Georgia’s Certificates of Honor

• 25,500+ presented since March 2015
• Group presentation ceremonies

• 300+ since March 2015
• Individual presentation ceremonies

• ~150 in – person, ~4,700 by mail
• DOD Vietnam Lapel Pins

• ~ 20,500 since March 2015
veterans.ga.gov/vietnam
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Returning Veterans Task Force
(RVTF)

 Established by state law in 2013

 Currently composed of 12 state agencies 

 Coordinates activities and services focusing on 
veterans coming to live and work in Georgia 
• Newly separated/retired
• Newly relocated to the state

 Annually recommends legislative initiatives 
(related to veteran issues) to the Governor, Lt. 
Governor, and Speaker of the House of 
Representatives

Veterans
Education & Training
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Veterans Education 
& Training Division 

(A VA State Approving Agency – SAA)

The SAA is responsible for approving and 
supervising all Georgia educational institutions 
and training establishments offering education 
and training to veterans under the GI Bill. 

 There are currently 1,738* schools and training 
establishments approved for veterans to use their 
VA educational benefits in Georgia

• 402* approved schools  
• 1,336* approved training establishments

* Source: VA – As of  December 2018

During calendar year 2018, there were 21,581 
veterans enrolled in VA educational programs 
throughout Georgia:

• Approximately 17,606 veterans are enrolled in 
educational programs
• College Degree Programs 
• Professional Programs
• Technical Career Programs
• Vocational Programs
• Flight Training

• Approximately 941 veterans are enrolled in OJT 
programs

Veterans Education 
& Training Division 

(A VA State Approving Agency – SAA)
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Public Information

Public Information Division
 Keeps veterans and the public informed of 

GDVS news and events, legislative changes, and 
other pertinent information 

 Publishes promotional materials (benefits 
books, calendars, flyers, etc.)

 Maintains website (veterans.georgia.gov)

 Fosters connections via online communities 
(Facebook, Twitter, Blog)
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Vision for the Future

FY 2019 Legislative Changes
 Create 501(c)(3) foundation

• The GDVS has had to turn away potential donors 
for lack of a legal tax-exempt means to accept 
funds

• Foundation’s funds will benefit veterans at state 
war veterans nursing homes, state veterans 
cemeteries and support other purposes of the 
GDVS

• GDVS Commissioner appoints governing board 
with Veterans Service Board approval

• Legislation was signed into law and the Board of 
Directors has been appointed

• Awaiting the approval of 501(c)(3) designation 
from federal government
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 Establish new Veterans Field Service Offices in 
under-served areas of Georgia

 Expand existing Veterans Field Service Offices 
in high-density areas of Georgia
• The Governor’s Budget has recommended 

opening an office in Clayton County during 
FY 2020

Future Goals

Benefits Assistance
Current Locations
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Benefits Assistance
Areas of Need

Questions?

GEORGIA DEPARTMENT OF VETERANS SERVICE
404-656-2300

veterans.georgia.gov
facebook.com/gavetsvc twitter.com/gavetsvc
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VA and recent 
changes in the Law

VA Accreditation Seminar 

Drew N. Early
October 10, 2019

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

John F. Kennedy

“As we express our
gratitude, we must 
never forget that the 
highest appreciation
is not to utter words, 
but to live by them.”
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VA Appeals—the “new”basics
• Appeals Modernization Act of 2019:

– Effective Feb 19, 2019
– Any initial decision received thereafter is under AMA 
– New Forms

• RAMP (Rapid Appeals Modernization Program): 
– Must have voluntarily opted in during interim period 

that ended Feb 19, 2019
– Once opted in, cannot opt back out into Legacy

• Legacy Appeals:
– The old system (original decision 

predates Feb 19, 2019)

VA Appeals under AMA
• Initial decision Feb 19, 2019 or sooner
• Appeal made by

– Higher Level Review: de novo, no new evidence.  VA 20‐
0996
(old version was Request for Reconsideration)

– By Supplemental Claim: de novo with new evidence for 
consideration.  VA 20‐0995
(old version was local appeal by Decision Review Officer, 
using VA 21‐0958)

– By Formal Appeal to BVA.  VA 10182
(old version via VA Form 9)
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VA Appeals under AMA

VA Appeals under AMA (cont.)

• HLR can then be “appealed”
– By Supplemental Claim
– By Formal Appeal to BVA

• Supplemental Claim can then be appealed, 
but only to BVA

• At BVA: 3 dockets
– File review
– Deskside with new evidence
– Hearing

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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VA Appeals under AMA (cont.)

• BVA appeals then to CAVC in Washington DC

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

VA Appeals under RAMP

• Procedures—an interim process only!
– File within one year
– Follows the AMA Model as to forms and channels 

for appeal
– No new appeals under RAMP—only AMA.  RAMP 

was a transitional program.

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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VA Appeals in Legacy System
• Procedures

– One year to file Notice of Disagreement (NOD) w/ 
an original decision dated before Feb 19, 2019.  
Can elect:
• Request for Reconsideration—on basis of record
• Local hearing w/ Decision Review Officer—

administrative hearing, de novo
• Hearing w/ Board of Veterans Appeals—ALJ, either 

video or live, de novo

– Will generate a Statement of the Case (or 
Supplemental Statement of the Case if NOD 
submitted to a follow‐on decision)The Law Firm of Drew Early, LLC

(770) 939‐1939
dearly@shewmakerlaw.com

VA Appeals under Legacy
• Procedures (cont.)

– file notice of Substantive Appeal:
• VA Form 9
• Formal request for BVA hearing
• Letter form may serve as alternate election
• De novo standard
• File w/in 60 days

– Can then seek discretionary appeal by CAVC
• File w/in 60 days
• Standard of review is based 
on the record

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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Appeal Process
• VA is still figuring this out
• BVA is expanding, may catch up with workload 

this Fiscal Year
• VA employees under the old system are being 

hired away to new positions
• It’s a time of transition for all…..

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

VA Pension

“Often quoted, less often read, even less often 
understood”  

• A stipend for veterans of wartime period and 
surviving spouse

• VA equivalent of SSI
• Three Types:

• Old‐law: before July 1, 1960
• Type 306: after old‐law and before December 31, 1978
• Improved Pension

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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• Final Rule: Published September 18, 2018 with Effective 
Date of October 18, 2018 

• Asset test
• $127,061 asset limit, (updated as of December 2018)
• Three year lookback rule implemented

• Forego immediate transfers, now penalty divisor put in place
• Divisor = Maximum Annual Pension Rate (MAPR)

• Residence: No longer “curtilage”; nominally two acres or less but can 
seek exception

• Income test
• Associated with level of Pension Benefit:

• Base Pension
• Housebound
• Aid and Attendance

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

VA Improved Pension Changes

• Requires longer‐term planning
• Trusts may still be viable going forward, but best 
when combined as a part of long‐term Medicaid 
eligibility planning 
• Existing Trusts in place prior to the Final Rule 
implementation are grandfathered in, as are the 
assets in the trusts.
• Any transfers into existing trusts after October 
2018 are subject to the three year lookback rule

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

VA improved Pension Changes
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Other Changes in the Law
Presumptive conditions for service connection—Agent Orange:

• Procopio v. Wilkie, CAFC 2017‐1821 (2019).  “Republic of Viet Nam” 
includes its territorial waters under international law.
• “Blue Water” Navy

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

Changes in the Law
Presumptive conditions for service connection—Agent Orange:

• Procopio v. Wilkie, CAFC 2017‐1821 (2019).  “Republic of Viet Nam” 
includes its territorial waters under international law.
• Solicitor General then declines to appeal, June 6, 2019
• New law of the land! 

• Look to 12 nautical mile limit.
• Deck logs can be 

a useful tool.

Unknown how VA will
adjust to this…. 

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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Changes in the Law
Delays in appeal and class certification:

• Monk v. Wilkie, CAFC 2017‐1821 (2019).  On remand from CFAC.
• Addressing undue delay in VA appeals
• Class certifications permissible and may be heard by the CAVC.
• New law of the land again and a huge deal! 
• Rules for implementation being crafted by the Court, using Rule 23 of 
FRCP as a starting point. 

• Court announcement on June 20, 2019, indicated members of this particular class are 
to have their cases administratively adjudicated within 120 days.
• Class certification granted on June 21, 2019 for 1st case following FRCP Rule 23: Godsey 
v. White.  Addressing delays in certification of appeals to BVA

Again, unknown just how VA will adjust to this, but they have 
been very resistant …. 

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

Changes in the Law
Regulatory interpretation:

• Kisor v. Wilkie, 18‐15, USC (2019). 
• Addresses Auer deference (from 1997 case)
• Provides for deference in agency decision‐making as to ambiguous 
regulations.  (Regulatory counterpart to statutory deference in agency 
interpretation and rule‐making under Chevron).
• Curtails existing broad discretionary procedures with more tailored 
guidance from the Court, but did keep the concept in place.

Again, unknown just how VA will adjust to this, but this limits 
potentially a lot of broad authority they previously exercised.  
It’ll end up being litigated if VA attempts “business as usual”.

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com
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Changes in the Law
Oversight of Regulatory Action:

• Wolfe v. Wilkie, 18‐6901, CAVC (Sept. 6, 2019).  Panel decision.
• Addressing VA rule‐making after Staab v. McDonald. 

• VA was denying reimbursement of emergency care at non‐VA health facilities.
• Court told VA they were not in compliance with Congressional intent.  Section 1725.
• VA rewrote regulations such that same effect was left in place.  

• Class action, seeking extraordinary relief.
• Granted by Court as to the class and to requirements for fees and 
reimbursal of previously denied expenses.
• Assessed at potentially $5.5 to $6 Billion in liability. 

Provisions for Class certification and action work.
Impact on Nation’s largest health care provider is significant.

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

Changes in the Law

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

“Recognizing this is what has happened is—quite frankly—startling enough. 
It's difficult to conceive how an agency could believe that adopting a regulation 
that mimics the result a Federal court held to be unlawful is somehow 
appropriate when the statute at issue has not changed. But there is more. Even 
after we decided Staab, and after VA dropped its appeal of Staab, VA was 
affirmatively informing veterans that they were not entitled to reimbursement 
for non-VA emergency medical care if they had any insurance covering the 
service at issue. In other words, the Agency was telling veterans that the law 
was exactly opposite to what a Federal court had held the law to be. Who 
knows how many veterans relied on such a misrepresentation—for that is what 
it was—in deciding not to appeal VA decisions that denied reimbursement for 
non-VA emergency medical care 

All of this is unacceptable. And as we explain below, such an extraordinary 
situation demands extraordinary relief. For the reasons that follow, the Court 
will certify the class proposed by petitioner Wolfe concerning the invalidity of 
38 C.F.R. § 17.1005(a)(5), hold the regulation unlawful, and provide relief.”

Judge Greenberg
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Thank you for your support of 
veterans and their families

The Law Firm of Drew Early, LLC
(770) 939‐1939
dearly@shewmakerlaw.com

Lincoln Cottage, AFRH Washington DC
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Drew N. Early
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VA Appeals Process—two 
Practicums

An overview for the State Bar of 
Georgia

Drew N. Early and Victoria Watkins
October 10, 2019

Another in a series of the 
famous “Nuts and Bolts”

Presentations
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Or moving from theory to the 
real world…

An Appeal 
Claimant (or survivor) receives an adverse rating decision

DENIED
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Appeal or Not:
• USN Veteran with apparent history of heart problems
• Service Treatment Records: Client, VA records, National 
Archives, Duty Reports: Service File (may need to FOIA)
• Evaluations and Private Treatment Records: Client’s 
possession, Service File

(This is the hard part…)

…Then there’s Classified material.  Not an issue as VA will 
have a Service Representative with security access to 
classified material.  (If it really is classified.)

VA Forms

We will use the new AMA Forms!
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Navy veteran VN era

Disability claimed?

Presumptive of Direct Service Connection:

Service in VN?

Brownwater/Bluewater or does it matter now with Procopio?

?????

Let’s see what we can do

Service aboard USS New Jersey, BB 62
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In Viet Nam? 

Let’s check the Deck Logs….

Wait a second…  how did you do that;
Where did you get the deck log?

Easy enough: 
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Appeal or Not, Take 2:
• USAF Veteran
• PTSD already accepted by the VA
• Recently diagnosed with OSA (Obstructive Sleep Apnea)
• Client comes to you with: 
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Proving Secondary Service 
Connection

• What research is out there?
• What does the pulmonologist say? 
• What does the psychologist say?
• What has the Board said in other cases?

NEXUS LETTER !

Research: 
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Nexus Letters: The “Meh”

Nexus Letters: The Golden 
Unicorn
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Board Opinions

• Non‐binding
• Persuasive
• Clues you in to their favorite authority to cite
• https://www.index.va.gov/search/va/bva.jsp

Show them they are not the 
first to do what you’re asking!

Connect the dots!
• Brief this like you would any other type of case
• Keep it (especially) simple!

FACTS 
(from 
client)

MEDICAL 
OPINION

LAW OTHER 
RESEARCH

VETERAN’S 
CLAIM 

GRANTED!
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Questions

Chapter 10 
10 of 10



Administrative Boards And Hearings
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Military Administrative 
Proceedings

Robert Capovilla
Patricia D. Shewmaker
Shewmaker & Shewmaker, LLC
Atlanta, Georgia

Agenda

 Administrative Separation Board (or Board of 
Inquiry)

 Grade Determination Review Board
 Discharge Review Board
 Board for Correction of Military Records
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Types of  Discharges

 Administrative Discharges
 Honorable Discharge
 General Discharge [under Honorable Conditions]
 Other than Honorable Discharge 

 Previously referred to as an “undesirable discharge”

 Punitive Discharges
 Bad Conduct Discharge
 Dishonorable Discharge
 Dismissal (officers only)

Types of  Discharges – So What?

 Anything less than General:
 Generally, no VA benefits
 But can be determined by VA

 Anything less than Honorable: 
 No G.I. Bill benefits or other educational 

assistance
 Employability
 Stigma
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Administrative Separation Board

 Administrative Board to determine:
 Did the conduct for which separation is sought 

occur?
 Should the service member be separated?
 Characterization of discharge?

 Akin to an employment hearing
 BUT, so much more at stake

Administrative Separation Board

 Composition of the Board
 Three board members
 Most senior is the President of the Board
 Must be an E-7 or higher
 If defendant is a minority, may request a minority 

member (if available)
 Other participants in the Board:
 Recorder
 Legal Advisor
 Trial Defense

Chapter 11 
3 of 30



Administrative Separation Board

 Proceedings:
 Like a jury trial

 Opening statements
 Presentation of testimony and evidence
 Closing arguments

 Military Rules of Evidence do not apply
 But, reasonable restrictions based on relevancy and 

competency of the evidence
 Privilege still applies

Administrative Separation Board

 Testimony of the Defendant
 Not required to testify
 Sworn vs. unsworn testimony

 Unique to a admin sep board
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Administrative Separation Board

 Once the Board decides:
 Goes to Separation Authority
 Separating authority can accept the decision or do 

something else
 Army – cannot go lower than Board’s decision
 Navy – can recommend lower than Board’s decision and 

service secretary has final say

Administrative Separation Board

 Example Admin Sep Board:
 Positive urinalysis test
 Toxic Leadership
 Inappropriate relationship (i.e. fraternization)
 Domestic Violence
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Grade Determination Review 
Boards
 Board to determine rank or rate of retired pay 

in retirement
 For enlisted service members – cannot 

reduce rank
 For officers – used to reduce rank in 

retirement to the last rank in which the officer 
“satisfactorily” served

Grade Determination Review 
Boards
 Officer typically noticed at or after retirement
 Triggered by any record of misconduct during 

service
 No right to appear before the Board
 Can submit materials for the Board to 

consider
 Reduction in rank = reduction in military 

retired pay
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Grade Determination Review 
Boards
 Examples:
 Letter of reprimand based upon poor supply 

discipline
 Letter of reprimand for adultery/inappropriate 

relationship

Discharge Review Boards

 Every Branch has a DRB
 Must be filed within 15 years of the discharge
 This is a strict rule – no exceptions

 If discharged by General CM - ineligible
 Special CM – only for clemency reasons
 Cannot overturn the findings of a CM

 Cannot change re-enlistment codes unless 
incident to discharge upgrade
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Discharge Review Boards –
Standard of  Review

 Upgraded on grounds of equity or propriety
 Discharges by special CM – clemency only

Discharge Review Boards –
Standard of  Review

 Propriety:
 An error of fact, law, procedure, or discretion 

occurred which was prejudicial to the veteran
 A change to policy has been enacted which is 

expressly retroactive
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Discharge Review Boards –
Standard of  Review

 Equity:
 Current discharge policies and procedures are 

materially different now than then
 Discharge was inconsistent with disciplinary 

standards at the time
 Evidence relating to the quality of service or 

capability to serve (“good soldier defense”)

Discharge Review Boards –
Process

 Apply on DD Form 293
 Can request appearance before board
 Note – if a personal appearance is not initially 

requested can be a basis for reconsideration
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Discharge Review Boards -
Composition
 Composition of the Board
 5 individuals
 Military officers from that Branch
 3 votes needed to make change

Chapter 11 
10 of 30



Discharge Review Boards -
Decision
 Upgrade – yes or no
 Change to Reentry code – only if incident to a 

discharge upgrade
 If only changing the RE code, then must go to the 

BCMR
 All decisions are posted online (PII removed)
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Boards for Correction of  Military 
Records (BCMRs)
 Correct any military record, including DD-214
 Examples (from 2017 Army BCMRs):
 Request to receive Silver Star
 Request to receive Purple Heart
 Amend NCOER
 Upgrade Discharge
 Change date of rank
 Remove Letter of Reprimand

Boards for Correction of  Military 
Records (BCMRs)

 File within 3 years of discovering the error or 
injustice
 Veteran must know about the error
 Time period cannot begin while still serving
 Waiverable “in the interest of justice”
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BCMRs– Standard of  Review

 May change records to correct any “error or 
injustice”

 Discharges from CM may only be upgraded 
on clemency grounds
 Again, cannot change the findings of the CM

BCMRs – Standard of  Review

 Factors that may be considered:
 Mitigating circumstances
 Subsequent rehabilitation
 Post-service conduct
 Good soldier defense
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BCMRs – Composition

 Civilians from that Branch
 Panels pulled from a pool of 40-115 members
 Three members constitute a quorum

BCMRs – Process

 Apply on DD form 149
 Army BCMR – 4 step process
 Board will obtain records
 May request advisory opinions
 May make administrative corrections without 

Board decision
 Board renders decision
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BCMRs - Reconsideration

 One year from date of decision to request 
reconsideration

 Can appeal in federal court under 
Administrative Procedure Act
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BCMRs - Decision
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DRB v. BCMR
DRB

 15 year deadline –
not waiverable

 Only discharge 
upgrades

 Board of military 
officers

BCMR
 3 year deadline-

waiverable
 Any military record
 Board of civilians
 Can consider 

discharge upgrade 
after DRB denial

 Broader standard

Conclusion

 Questions
 Discussion
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MIILITARY ADMINISTRATIVE BOARD 

By Patricia D. Shewmaker and Robert F. Capovilla 
Shewmaker & Shewmaker, LLC 

 
 

INTRODUCTION 

 The military has an administrative board for every action under the sun.  These 

administrative boards range from appealing a performance evaluation to administrative 

separations to correcting military records and everything in between.  These materials 

are designed to give the military law and veterans’ benefits practitioners an overview of 

the more common military administrative boards and the procedures associated with 

those boards.  In this paper, we will touch on administrative separation boards, grade 

determination review boards, discharge review boards, and boards for correction of 

military records.   

 

I. Administrative Separation Boards. 

 Federal regulations provide procedures whereby service members may be 

administratively discharged.1  The most common administrative discharge is an 

expiration of a service member’s service obligation, often referred to as an “ETS” date, 

where a service member administratively out-processes the branch of service and 

receives his honorable discharge on his DD Form 214.  In certain instances, where a 

chain of command seeks to administratively separate a service member involuntarily 

prior to his or her service obligation, specifically when for misconduct, that service 

member may be entitled to an administrative separation board.  For officers, a similar 

                                                           
1 32 CFR § 41. 
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process exists but is called a Board of Inquiry.  For ease of reference, we will refer to 

both in this paper as administrative separation boards. 

 The most common reason for an administrative discharge board is some sort of 

misconduct.  That could be one instance of misconduct, i.e. a positive result on an 

urinalysis, or a pattern of misconduct, i.e. the service member is repeatedly late to 

formation and has received multiple non-judicial punishment (which the Army calls 

“Article-15s” and the Navy calls “Captain’s mast”). 

 The initiating commander of the service member will notice the service member 

in writing that separation has been recommended.  In that notice, the service member 

will be told the reason(s) or specific allegations on which the separation is being based, 

whether the proposed separation could result in discharge, the least favorable 

characterization of discharge,2 and the type of discharge or characterization of service 

the initiating commander is recommending.  This will go to the separation authority who 

will exercise his or her discretion in ordering an administrative separation board and the 

type of discharge that is sought.  The separation authority is not bound by the 

recommendation of the initiating commander.  Once the separation authority makes that 

decision, the service member will be notified and advised of his rights, specifically: 

1. That he has a right to consult with military counsel within a reasonable 

amount of time and may consult with civilian counsel at the service member’s 

expense. 

2. May submit statements on his own behalf. 

                                                           
2 32 CFR § 41, already referenced, provides guidelines on the characterization of service for the various 
reasons for separation. 
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3. May obtain copies of documents that will be sent to the separation authority 

supporting the proposed separation. 

4. The right to have a hearing before a board if the service member had 6 or 

more years of service on the date of initiation of the recommendation for 

separation. 

5. May waive his rights in writing. 

 It is important to note that not all service members are authorized a hearing 

before an administrative separation board – only those members with 6 or more years 

of service.  The military has the right to administratively separate for misconduct without 

a board if the service member has less than 6 years of service. 

 The board will be composed of at three commissioned, warrant, or 

noncommissioned officers at the grade of E-7 or above, and senior to the respondent. 

At least one member of the board will be serving in the grade of major or higher, and a 

majority will be commissioned or warrant officers.3  If the service member is a member 

of a minority group, he may request a member of that minority on the board. 

 Both the service and the service member will be allowed to present evidence and 

testimony to the board.  The board proceeds much like a trial; however, the military 

rules of evidence do not apply as they would to a court martial proceeding.  At the 

conclusion of the board, the board will make three determinations:  1) did the conduct 

for which the separation is sought occur; 2) should the service member be separated; 

and 3) what characterization of discharge should the service member receive. Since this 

is an administrative proceedings, the characterizations of discharge can only be 

                                                           
3 AR 635-200, Para 2-7a. 
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administrative:  honorable discharge, general discharge, or other than honorable 

discharge.4 

 Additional references for Administrative Separation Boards: 

1.  Army Regulation 15-6 

2.  Army Regulation 635-200 

3.  SECNAVINST 1920.6C, Administrative Separation of Officers 

 

II. Grade Determination Review Boards. 

 Under 10 U.S.C. § 3961(b), an enlisted soldier will normally retire at the 

grade held on the date of retirement whereas under 10 U.S.C. § 1370, an officer will 

normally retire at the highest grade served, unless service at that grade is deemed 

unsatisfactory, or the officer failed to meet statutory time in grade requirements.  

A grade determination is an administrative decision to determine appropriate retirement 

grade, retirement pay, or other separation pay. Although a lower grade determination 

may affect an individual adversely, it is not punitive. 

 It is important to note that enlisted service members cannot be reduced in rank 

after retirement, but there can still be grade determination review boards for enlisted 

service members.  For enlisted cases, the grade determination review board can 

determine the highest grade in which a soldier has served satisfactorily for purposes of 

service/physical disability retirement, computation of retired pay (10 USC 1406 or 1407), 

or separation for physical disability.  Enlisted soldiers may only be reduced in grade by 

courts-martial, nonjudicial punishment proceedings (UCMJ, Art. 15), administrative 

                                                           
4 Note that punitive discharges can be given only by court martial: dishonorable discharge, bad conduct 
discharge, and dismissal (for officers only). 
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separation proceedings, or inefficiency boards.  Enlisted grade determinations cannot 

result in reduction of an enlisted soldier’s or retiree’s current grade. Enlisted grade 

determinations will result in either a decision to retain the individual’s current grade or to 

advance to a higher grade in which the individual satisfactorily served.5  Only officers 

can be reduced in rank by a grade determination review board. 

 An officer is not automatically entitled to retire in the highest grade served on 

active duty. Instead, an officer is retired in the highest grade served on active duty 

satisfactorily, as determined by the secretary of the service.  For officers below the 

grade of brigadier general, the grade determination review board recommends the 

highest grade in which an officer has served satisfactorily for purposes of 

service/physical disability retirement, computation of retired pay, or separation for 

physical disability. The secretary of the service has the final decision and is not bound 

by that recommendation.6 

 A service member does not have the opportunity to appear before the grade 

determination review board, but may submit materials for the board to consider.  The 

determination that the board makes is what is the last rank in which the officer 

satisfactorily served?  Any misconduct, including a letter of reprimand, a poor 

performance evaluation, or a command directed investigation can trigger a grade 

determination review board at retirement. 

 Additional References for Grade Determination Review Boards: 

1. 10 U.S.C. §1370 

                                                           
5 AR 15-80, Para. 3-1. 
 
6 AR 15-80, Para. 4-1. 
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2. AR 15-80, Army Grade Determination Review Boards 

3. SECNAVINST 1920.6C, Administrative Separation of Officers. 

4. OPNAV INSTRUCTION 1811.3A, Voluntary Retirement and Transfer to 

Fleet Reserve  

  

III. Discharge Review Boards. 

The Discharge Review Board (DRB) is the military board to consider reviews or 

changes to a service member’s DD-214.  Discharge Review Boards (DRBs) operate 

within each of the branches of the military.  DRBs only upgrade the characterization of a 

discharge on a service member’s DD Form 214 and may do so only where the 

discharge isn’t the result of a court-martial. DRBs do not have any power to change 

reentry codes or narrative reasons for discharge unless incident to a discharge upgrade. 

Generally, DRBs consider issues which are either rooted in fairness/equity or 

impropriety, such as where the military didn’t follow the appropriate protocols and rules. 

To argue inequity, the veteran will need to explain how exactly the discharge that she 

received was an unfair characterization of her service. This could be the case where 

she is being discharged for a minor offense or where she was discharged for violation of 

policies which have subsequently changed. Considerations of the DRBs are governed 

by specific statutory language7 and operate under the presumption of “regularity in the 

conduct of governmental affairs.”8 That is to say that the burden of proof is on the 

veteran to show that, for some reason, the information contained in their records and 

                                                           
7 See 32 C.F.R. § 70.9; 10 U.S.C. § 1553. 

8 32 C.F.R. § 70.8(b)(12)(vi). 
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discharge fall outside what is considered the norm. A veteran has fifteen (15) years from 

the date of being issued the DD-214 to request a change in the character of or reason 

for discharge.9 This is a hard deadline and if a veteran misses it, the veteran loses the 

opportunity to go before a DRB and must go directly to a Board for Correction of Military 

Records (BCMR – discussed further below).  

 When applying to the DRB, the veteran should be prepared to provide a lot of 

supporting evidence beginning with: (1) an accurately completed application form10; (2) 

a copy of the veteran’s military records; and (3) a detailed statement explaining why the 

upgrade or correction is appropriate. Additional evidence includes, but is not at all 

limited to, documents which demonstrate the veteran’s post-military career, lack of 

interaction with law enforcement, and educational success. Personal statements from 

those that know the veteran are also influential. If the veteran hopes to argue that the 

military failed to consider certain pieces of evidence prior to the discharge, this is the 

veteran’s chance to bring those documents to the board. Although not required, it may 

be helpful for the veteran to provide every award, gold star sticker and thumps up which 

they have received from bosses, friends and family. 

 On occasion, a veteran will be discharged for reasons which may relate to a 

diagnosis of PTSD, TBI, other mental health conditions or sexual harassment. In fact, 

between 2011 and 2015, more than 57,000 service members were separated from the 

military for misconduct, who later were found to be suffering from PTSD, TBI, anxiety, 

                                                           
9 Id. at 70.8(a)(2).  

10 The correct application form for a Discharge Review Board is DD Form 293. For BCMR/BCNRs, the 
appropriate form is DD Form 149. While this form constitutes the bare minimum that needs to be submitted, 
it would be counterproductive for the veteran to submit this form without additional evidence. 
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bipolar and substance abuse disorders.11 Whenever this may be the case, the veteran 

should without a doubt, present any and all evidence they have of those facts. Certain 

rules have been issued in the form of memorandum and mandate that military boards 

give “liberal consideration” to upgrade requests where they may be based on these 

factors. The "Kurta Memo” outlines four questions which should be asked by review 

boards whenever one of these claims may have played some role in the discharge or 

the language of the DD-214. 12 Those questions are: (1) did the veteran have a 

condition or experience that may excuse or mitigate the discharge?; (2) did that 

condition exist/ experience occur during military service?; does that condition or 

experience actually excuse or mitigate the discharge?; and (4) does that condition or 

experience outweigh the discharge?13 The Kurta Memo also has guidance for review 

boards to consider when dealing with potential substance abuse issues. Where PTSD 

may be an issue, the “Hagel Memo” specifically mandates that “[l]iberal consideration 

will be given in petitions for changes in characterizations of service to Service treatment 

record entries which document one or more symptoms which meet the diagnostic 

criteria of [PTSD].”14 Because of the rules laid out in these memos, it is imperative that a 

veteran provide the best evidence they have on topic including not only professional 

diagnoses, but also statements of fellow service members, friends and family, and 

                                                           
11 Nikki Wentling, Pentagon Expands Policy to Upgrade Vets’ Bad Paper Discharges, STARS AND STRIPES 
(Aug. 29, 2017) https://www.stripes.com/news/pentagon-expands-policy-to-upgrade-vets-bad-paper-
discharges-1.485038.  
 
12 See A.M. Kurta, Attachment to Memorandum for Secretaries of the Military Departments (Aug. 25, 2017).  
 
13 Id. 
 
14 See Chuck Hagel, Attachment to Memorandum for Secretaries of the Military Departments (Sept. 3, 
2014). See also DODI 1332.14 enc.3. 
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current employers and co-workers.  

 When applying to the DRB, the veteran can choose whether they would like to try 

and make a personal appearance before the board. With a DRB, this personal hearing 

is at the discretion of the veteran, but generally will increase the chances of a 

successful upgrade.  If the veteran chooses not to appear before the DRB, the veteran 

will be given an opportunity to apply to the DRB a second time and request a personal 

appearance (so long as the application is still within that 15 year deadline).  Therefore, 

this is one way to get a “second bite at the apple.” 

 For additional information on Discharge Review Boards, see the following 

references: 

1. 10 U.S.C. § 1553. 

2. 32 CFR Part 70, Discharge Review Board Procedures 

3. Navy Discharge Review Board (includes USMC), 

https://www.secnav.navy.mil/mra/CORB/pages/ndrb/default.aspx.  

4. Army Discharge Review Board, https://arba.army.pentagon.mil/adrb-

overview.html.  

5. Air Force Discharge Review Board, 

https://www.afpc.af.mil/Separation/Discharge-Review-Board/.  

 

IV. Boards for Correction of Military Records. 

 The Board for Correction of Military Records (BCMR) is a board to correct any 

military record.  Because a BCMR can change any military record, it is a much broader 

board in what it can do.  The Army, Air Force and Coast Guard each have their own 
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DRB and BCMR. The Navy and Marine Corps share a DRB and the Board for 

Correction of Naval Records (hereinafter referred to as BCNR or also BCMR). Thus, 

there are two types of boards which can assist in upgrading a veteran’s discharge: the 

branch specific DRB and the branch’s BCMR/BCNR. While DRBs specifically review 

discharge papers and can upgrade those discharges, BCMRs are able to access a 

whole host of military documents including grade determination reviews, official military 

personnel files and others.  

Veterans must bring their cases to a BCMR within three years of either 

“discovering the error in injustice” or after having a request denied a Discharge Review 

Board.  This deadline can be waived by the Board in the interest of equity; therefore, if 

the requesting service member is beyond the three year deadline, he or she must 

include an argument regarding why the Board should waive the deadline. BCMRs have 

the power to change practically any information on a veteran’s military records including 

performance evaluations, dates of service, and reentry codes. But generally, where the 

change sought is a discharge upgrade, BCMRs will require that the veteran exhaust 

their attempts with a DRB before bringing the matter to the BCMR (if still within fifteen 

(15) years of discharge).  

Factors that are taken into consideration by BCMRs are often like those used by 

the DRBs, but there is no statutory language which guides these higher review boards. 

However, these boards operate under a similar presumption of “administrative 

regularity”, i.e. that documents are generally accurate and government employees are 

presumed competent, and that the burden is on the applicant to prove an error or 
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injustice by a preponderance of the evidence.15 The burden remains on the veteran to 

present evidence which can overcome that presumption. 

 The success rate of discharge upgrades at the BCMR level ranges from 10% to 

20%. But at the lower, some veterans have a success rate as low as 1% in their branch 

DRBs.16 In 2001, the American Legion argued that two primary reasons exist for the 

surprisingly low rates of success.17 First, as stated above, these boards operate under a 

presumption that the government’s actions are both accurate and effective. Second, 

applicants often fail to present the appropriate evidence, fill out the right forms and 

navigate the bureaucracy of these systems. 

 Similar to the DRB, a service member or veteran can request a personal 

appearance before the BCMR. However, appearing personally before a BCMR requires 

specific grant by the board and rarely occurs. 

 Additional resources for Boards for Correction of Military Records: 

1. 10 U.S.C. § 1552. 

2. AR 15–185 Army Board for Correction of Military Records 

3. Army Board for Correction of Military Records, 

https://arba.army.pentagon.mil/abcmr-overview.html. 

4. SECNAVINST 5420.193 Board for Correction of Naval Records 

                                                           
15 See e.g. 32 C.F.R. § 581.3(e)(2). 

16 See generally, Kathleen Gilberd, Upgrading Less than Fully-Honorable Discharges, AMERICAN VETERANS 
AND SERVICEMEMBERS SURVIVAL GUIDE 346 (Veteran’s for America ed., 2009). 
 
17 See Guide to Filing Military Discharge Review Board and Board for Correction of Military Records 
Applications, AMERICAN LEGION (2001).  
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5. Board for Correction of Naval Records (includes USMC),

https://www.secnav.navy.mil/mra/bcnr/Pages/default.aspx

Chapter 11 
30 of 30

https://www.secnav.navy.mil/mra/bcnr/Pages/default.aspx


APPENDIX

Appendix



Appendix
1 of 2

ICLE BOARD

NAME POSITION TERM EXPIRES

Ms. Carol V. Clark Member 2022

Mr. Harold T. Daniel, Jr. Member 2022

Ms. Laverne Lewis Gaskins Member 2021

Hon. Kenneth Bryant Hodges, III Member 2020

Ms. Allegra J. Lawrence Member 2022

Mr. C. James McCallar, Jr. Member  2021

Mrs. Jennifer Campbell Mock Member 2020

Mr. Kenneth L. Shigley Member 2020

Mr. A. James Elliott Emory University 2020

Mr. Buddy M. Mears John Marshall 2020

Dean Daisy Hurst Floyd Mercer University 2020

Mr. Cassady Vaughn Brewer Georgia State University 2020

Ms. Carol Ellis Morgan University of Georgia 2020

Hon. John J. Ellington Liaison 2020

Mr. Jeffrey Reese Davis Staff Liaison 2020

Ms. Michelle E. West Staff Liaison 2020



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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