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Who are we?

SOLACE is a program of the State

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE



7:45 REGISTRATION AND CONTINENTAL 
BREAKFAST (All attendees must check in upon 
arrival. A jacket or sweater is recommended.)

8:10 WELCOME AND PROGRAM OVERVIEW
 M. Jerome Elmore

8:15 A CLASS ACTION FAIRNESS ACT (“CAFA”) 
PRIMER

 Madison H. Kitchens, King & Spalding LLP, Atlanta

8:55 CYBER SECURITY AND DATA BREACH  
CLASS ACTIONS 

 Kamal Ghali, Bondurant Mixson & Elmore LLP, 
Atlanta

9:35 EFFECTS OF DIFFERENCES IN STATE LAW ON 
CLASS CERTIFICATION

 Cindy D. Hanson, Troutman Sanders LLP, Atlanta

10:15 BREAK

10:25 WE’RE DONE WHEN I SAY WE’RE DONE – 
INCREASED SCRUTINY OF CLASS ACTION 
SETTLEMENTS

 Conrad Anderson, Balch & Bingham LLP, 
Birmingham, AL

11:05 HOT TOPICS IN PRIVACY LITIGATION
 Kristine McAlister Brown, Alston & Bird LLP, Atlanta

11:40 LUNCH (Included in registration fee.)

12:05 CLASS ACTIONS FROM THE PLAINTIFF’S 
PERSPECTIVE

 David Bain, Law Offices of David Bain, Atlanta
 
12:40 CAFA REMOVAL: GENERAL OVERVIEW AND 

UPDATE ON RECENT CASE LAW
 Naveen Ramachandrappa, Bondurant, Mixson & 

Elmore LLP, Atlanta

1:15 BREAK

1:25 TRENDING ISSUES RELATING TO STANDING IN 
CLASS ACTIONS

 Barry Goheen, Fisher Broyles, Atlanta

2:05 ETHICAL ISSUES PECULIAR TO  
CLASS ACTIONS 

 Panel Discussion (Available Faculty)

3:05 ADJOURN

AGENDA
 PRESIDING:        
 M. Jerome Elmore, Program Chair, Bondurant Mixson & Elmore LLP, Atlanta
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Class Action Fairness Act

Jonathan R. Chally
Madison H. Kitchens



Class Action Practice Prior to 2005
• Narrow Jurisdiction over Class Actions
― Complete diversity

― Pleading around federal jurisdiction
― Litigation regarding propriety of joinder

• Non-aggregated amount-in-controversy
― Ignored economic reality of class action lawsuits

• Supplemental Jurisdiction over Absent Class 
Members



Class Action Practice Prior to 2005
• State Court Litigation
― Familiarity with applicable law

• “Abuses” of Class Action Device
― “Drive-by” certification
― Collusive settlements
― Cases with nationwide impact litigated in state 

court
• Potential For Variation State-To-State



2005 Class Action Fairness Act
• Signed into Law in February 2005
• Wide-spread Republican Support
― Influential Senate Report
― Questionable authority

• Intended To Address These “Abuses”
― Expanding jurisdiction
― Restricting settlements



2005 Class Action Fairness Act
• Applies to any “class action”
― “any civil action filed under Rule 23 of the 

Federal Rules of Civil Procedure or similar State 
statute or rule of judicial procedure authorizing 
an action to be brought by 1 or more 
representative persons as a class action”

• Parens Patriae actions
― Not class actions



Jurisdictional Extensions
― “The district courts shall have original 

jurisdiction of any civil action in which the 
matter in controversy exceeds the sum or value 
of $5,000,000, exclusive of interests and costs, 
and is a class action in which
― “any member of a class of plaintiffs is a citizen of a 

State different from any defendant”
― “any member of a class of plaintiffs is a foreign state 

or a citizen or subject of a foreign state and any 
defendant is a citizen of a State”

― “any member of a class of plaintiffs is a citizen of a 
State and any defendant is a foreign state or a citizen 
or subject of a foreign state.”



Jurisdictional Extensions
• Minimal Diversity
― What is “minimal”?
― Eliminates potential for joinder influencing 

jurisdiction
― Extends jurisdiction to Constitutional limit



Jurisdictional Extensions
• Consideration for Absent Class Members
― “the claims of the individual class members shall 

be aggregated to determine whether the matter in 
controversy exceeds the sum or value of 
$5,000,000, exclusive of interest and costs”

― Recognizes real economic impact
• Injunctive relief



Removal
• Timing
― “30 days after receipt . . . of the initial pleading”
― “30 days after receipt . . . of a copy of an amended 

pleading, motion, order or other paper from which it 
may first be ascertained that the case is one which is 
or has become removable”

• What is such a “paper”?



Removal
• Restrictions on Removal Eliminated
― 1-year bar does not apply
― Removal possible without regard for whether the 

removing defendant is a citizen of the State in 
which the action was first filed

― Removal possible without consent of other 
defendants



Removal
• Difficulties
― Timing of defendant’s decision
― Obtuse pleadings
― Proving Plaintiff’s case

• Dart Cherokee Basin v. Owens
― CAFA requires only a “plausible allegation”



Removal
• Various methods to address these difficulties
― Burdens of proof

― Pleading, not proving
― Not a confession of liability

• Jurisdictional discovery
• Artful pleading

― Knowles decision



Jurisdictional Exceptions
• Class Action with Less than 100 Putative Class 

Members
• State-Focused Disputes
― Mandatory exceptions

― Local controversy
― Home state

― Discretionary decline of jurisdiction
• Delaware/Securities Carve-Out
― Covered securities
― Internal affairs of corporation



Local Controversy Exception
• More Than 2/3 Of Class Members Are Citizens Of 

State Where Action Was Filed
― Determining citizenship
― Jurisdictional discovery

• At Least 1 In-State Defendant
― From whom significant relief is sought
― Conduct forms a significant basis for claims 

• Principal Injuries Are Localized
― Flexible consideration

• No Competing Class Actions



Home State Exception
• Narrower Than Local Controversy
• More Than 2/3 Of Class Members Are Citizens Of 

State Where Action Was Filed
• “Primary” Defendants Are In-State



Discretionary Exception
• Potentially Applies When Less Than 2/3 But More 

Than 1/3 Class Members Are In-State
• Enumerated Factors For Consideration
― National Or Interstate Interest
― Pled To Avoid Federal Jurisdiction
― State-Court Forum With Distinct Nexus To Case
― Class Member Citizenship
― Prior Class Actions



Appellate Review of Remand Orders
• No general review of non-CAFA remands
• CAFA allows for potential appeal
― “court of appeals may accept an appeal from an 

order of a district court granting or denying a 
motion to remand a class action”

• Authorizes discretionary review
• Timing
― Petition must be filed “not more than 10 days 

after entry or remand order”
― Resolution within 60 days



Mass Actions
• Not a class action
• Jurisdiction extends to “civil action . . . in which 

monetary relief claims of 100 or more persons are 
proposed to be tried jointly on the ground that the 
plaintiffs’ claims involve common questions of law 
or fact”

• Parens Patriae lawsuits 
― Not class actions
― Not mass actions generally



Settlement Restrictions
• Coupon settlements
― Enhanced scrutiny
― Attorneys’ fee awards

• Notifications to Federal and State officials
― Information demands
― Difficult to identify appropriate “official”
― Drastic ramifications
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Madison H. Kitchens 
Partner 

Trial and Global Disputes 

Atlanta: +1 404 572 2712 
mkitchens@kslaw.com 

 
 
 
 
 
 

 

 

Madison Kitchens specializes in defending product manufacturers in the pharmaceutical, medical device, 
automotive, consumer goods, and energy industries against class action and mass tort claims brought by 
plaintiffs across the United States. 

Madison is a frequent author and speaker on class actions, complex litigation, and product liability.  He is the 
Co-Editor of the Fifth Edition of The Product Regulation and Liability (eds. Varner & Kitchens), which 
analyzes the landscape of product liability law in 18 countries.  Additionally, he has written chapters in 
numerous practitioner treatises, including the ABA’s Business & Commercial Litigation in the Federal Courts 
(4th ed.) and Drug and Device Product Liability Litigation Strategy (2d ed.).  

Madison maintains an active appellate practice in addition to his trial work, and has authored briefs filed in the 
U.S. Supreme Court, U.S. Courts of Appeals, and state supreme courts.  Additionally, Madison has served as an 
instructor for Emory University School of Law’s Trial Advocacy Workshop and as a Barrister in the Bleckley 
Inn of Court.  

Madison graduated from Duke University, magna cum laude, in 2004 with a B.A. in Economics.  He earned his 
J.D. from Harvard Law School, with honors, in 2010.  While in law school, Madison served as Chief Articles 
Editor for the Harvard Journal of Law & Public Policy and was a semifinalist in Harvard’s Ames Moot Court 
competition.  After law school, he clerked for the Honorable Frank M. Hull of the U.S. Court of Appeals for the 
Eleventh Circuit. 

Matters 
Representing Kimberly-Clark and Halyard Health in class action litigation, parallel qui tam suits, government 
investigations, and a Lanham Act competitor suit challenging the design, labeling and advertising of Class II 
medical devices. 

Representing SmileDirectClub in suit filed against the Georgia Board of Dentistry for alleged antitrust and 
constitutional violations.   

Representing Daimler AG and Mercedes-Benz USA in a putative class action pending in Georgia federal court 
alleging that the HVAC systems in various Mercedes-Benz vehicles are defective. 
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Representing an SEC university in a putative class action pending in an MDL before the Northern District of 
Illinois that alleges the university failed to protect football players from concussion-related injuries. 

Obtained summary judgment on behalf of Highstar Capital against minority shareholders’ fraud and aiding 
and abetting claims arising out of $470 million acquisition.  

Represented an international automotive company and obtained final approval of class settlement involving 
over 9 million class members in In re: Takata Airbag Products Liability Litigation, 15-02599-MD-MORENO 
(S.D. Fla.). 

Represented Ford Motor Company in putative class actions filed in the Central District of California and 
Western District of Kentucky.  

Obtained dismissal of putative class action at motion to dismiss stage on behalf of R.J. Reynolds Vapor 
Company in case alleging that its e-cigarette products exposed users to undisclosed and harmful levels of 
chemicals, in violation of Proposition 65 and California consumer protection statutes.  Harris v. R.J. Reynolds 
Vapor Co., 2017 WL 3617061 (N.D. Cal. Aug. 23, 2017).  

Represented Merck in multidistrict litigation involving allegations of injuries from use of the company’s 
osteoporosis medication, including in two bellwether trials in two different MDLs pending in federal courts in 
New York and New Jersey.  In Glynn v. Merck, the jury returned a complete defense verdict, after which the 
court granted judgment based on federal preemption. 

Defeated two proposed consumer class actions claiming that Daimler AG and Mercedes-Benz USA had 
defrauded Mercedes E-Class owners in California, Texas, Florida, Georgia, New Jersey, Illinois, and Virginia 
by failing to disclose alleged defects in their fuel systems.  McCabe v. Daimler AG, 160 F. Supp. 3d 1337 (N.D. 
Ga. 2015); Barinova v. Daimler AG, et al., 2:14-cv-07684 (D. N.J. Apr. 21, 2015). 

Defeated class certification motion on behalf of Halliburton in class action and mass joinder cases in 
Oklahoma federal court brought by hundreds of plaintiffs alleging personal injuries and/or property damage 
from exposure to ammonium perchlorate.  McCormick v. Halliburton Energy Servs., Inc., 2015 WL 918767 
(W.D. Okla. Mar. 3, 2015). 

Defeated expedited motion for preliminary injunction in Texas federal court seeking to require General Motors 
to issue a nationwide “Park It Now” notice in connection with the GM ignition switch recall litigation.  Silvas v. 
Gen. Motors, LLC, 2014 WL 1572590 (S.D. Tex. Apr. 17, 2014).  

Represented Kimberly-Clark in putative class actions in New York and California federal courts challenging 
the labeling and advertising of FDA-regulated products under state consumer protection laws and the FTC’s 
Green Guides. 

Represented Purdue Pharma in an action filed by the Kentucky Attorney General seeking Medicaid-related 
costs and other damages allegedly caused by the company’s marketing and promotion of its prescription pain 
medication. 

Obtained dismissal of medical monitoring claims in groundwater contamination mass joinder cases in 
Oklahoma federal court.  McCormick v. Halliburton Co., 895 F. Supp. 2d 1152 (W.D. Okla. 2012).  

Credentials 
EDUCATION 
J.D., Harvard University, cum laude 
B.A., Economics, Duke University, magna cum laude 
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ADMISSIONS 
U.S. Court of Appeals for the Fourth Circuit 
U.S. Court of Appeals for the Ninth Circuit 
U.S. Court of Appeals for the Eleventh Circuit 
U.S. District Court for the Northern District of Georgia 
Georgia 
Court of Appeals of Georgia 
Supreme Court of Georgia 

CLERKSHIPS 
Law Clerk, Hon. Frank M. Hull, U.S. Court of Appeals for the Eleventh Circuit 

ASSOCIATIONS 
Georgia Defense Lawyers Association 
Defense Research Institute (DRI) 
Executive Board, Federalist Society -- Atlanta Lawyers Chapter 

Insights 
ARTICLE 
July 23, 2018 • Source: Law360 
A Broad Approach To Toxic Tort Class Cert. At 6th Circ.  

June 13, 2018 • Source: The Law Reviews 
The Product Regulation and Liability Review – 5th Edition 

June 1, 2018 • Source: Georgia Defense Lawyers Association Law Journal 
The Impact of Recent U.S. Supreme Court Personal Jurisdiction Opinions on Product Liability Lawsuits in 
Georgia 

July 15, 2015 
Ruling May Impact Class Actions Under Georgia’s Consumer Protection Statute 

CLIENT ALERT 
July 19, 2018 
Sixth Circuit Ruling Adopts "Broad" Approach to Issue Class Certification in Toxic Tort Case 

NEWSLETTER 
August 29, 2019 
Predominant Issues-August 2019 

July 31, 2019 
Predominant Issues – July 2019 

June 25, 2019 
Predominant Issues – June 2019 

May 21, 2019 
Predominant Issues – May 2019 
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April 22, 2019 
Predominant Issues – April 22, 2019 

March 20, 2019 
Predominant Issues – March 20, 2019 

Events 
SPEAKING ENGAGEMENT 
November 9, 2018 
Alex Calfo, John Hooper, Madison Kitchens to Speak at Complex Litigation Symposium 

February 21, 2018 
Madison Kitchens to Speak at State Bar of Georgia’s Annual Product Liability Seminar 

WEBINAR 
December 20, 2018 
Pharma and Medical Device Class Actions: Three Trends to Watch 

News 
CASES & DEALS 
November 1, 2017 
A K&S Team Obtains Final Approval of a $278.5 Million Class Settlement on Behalf of Toyota in Takata Airbag 
Litigation 

November 1, 2017 
A K&S Team Obtains Final Approval of a $278.5 Million Class Settlement on Behalf of Toyota in Takata Airbag 
Litigation 

September 22, 2017 
Texas Judge Throws Out Qui Tam Whistleblower Case Against Kimberly-Clark and Halyard Health 

September 20, 2017 
K&S Obtains Dismissal With Prejudice In E-Cigarette Class Action 

August 20, 2015 
K&S Wins Summary Judgment for Automotive Manufacturers in Multistate Class Action 

August 20, 2015 
K&S Wins Summary Judgment for Automotive Manufacturers in Multistate Class Action 

June 17, 2014 
K&S Wins Summary Judgment for Merck in Fosamax Femur Fracture MDL 

April 29, 2013 
K&S Wins First Bellwether Trial in Fosamax Femur Fracture MDL 

IN THE NEWS 
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May 9, 2019 • Source: Law360 
Jeff Cashdan, Stephen Devereaux, Madison Kitchens and Adam Reinke represent SmileDirectClub in federal 
court 

May 24, 2018 • Source: Law360 
Jeff Cashdan, Stephen Devereaux, Madison Kitchens and Adam Reinke counsel Smile Direct Club accusing 
Georgias Board of Dentistry of violating the Sherman Act  

March 13, 2018 • Source: Law360 
Stephen Devereaux, Madison Kitchens and Adam Reinke obtain favorable ruling for Mercedes-Benz USA LLC 
and parent Daimler AG when a federal judge trimmed a proposed class action alleging a manufacturing defect 

PRESS RELEASE 
December 6, 2018 
King & Spalding Elects 30 New Partners and Promotes 11 Counsel Across 10 Offices 
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Education
University of Michigan Law 
School, J.D., 2006, magna 
cum laude
■ Note Editor, Michigan 

Law Review 
Emory University, B.A, 
2001, magna cum laude
■ President, Alben W. 

Barkley Forum 
■ Ranked Best College 

Debate Team of the 
Decade, 1999-2009 

Previous Experience
Assistant United States 
Attorney, U.S. Attorney’s 
Office for the Northern 
District of Georgia, Nov. 
2012-Dec. 2018
Deputy Chief, Cyber and 
Intellectual Property Crime 
Section, U.S. Attorney’s 
Office, Jan. - Dec. 2018
Law Clerk, Judge Frank M. 
Hull, U.S. Court of Appeals 
for the Eleventh Circuit, 
2008-2009

Kamal Ghali, Of Counsel

) 404.881.4173     7 404.881.4111     * ghali@bmelaw.com

Kamal Ghali is an experienced trial and investigations lawyer and a former U.S. 
Department of Justice cybercrime and white-collar crime prosecutor.  He leads the 
firm’s Cyber Crimes and Disputes and White Collar Criminal Defense practices.  He 
helps clients strategically respond to fast-moving crises including data breaches and 
trade secret thefts; white-collar criminal prosecutions, government investigations, and 
regulatory enforcement actions; and complex civil litigation involving allegations of 
fraud, data theft, privacy violations, and criminal misconduct, including RICO actions. 
He is a frequent lecturer on cybercrime and economic espionage.

As a federal prosecutor and a Deputy Chief at the U.S. Attorney’s Office, he worked 
with the FBI and Secret Service to investigate complex frauds, global cyber threats, 
state-sponsored cyber intrusions, and cases involving over 100 data breaches, 
including the City of Atlanta ransomware attack, as well as other high-profile white 
collar matters involving securities fraud, public corruption, bribery, healthcare fraud, 
money laundering, financial institution fraud, and narcotics offenses.

He has extensive trial experience and has tried complex multi-defendant, corporate 
fraud and bribery cases to juries, including a five-week trial against corporate 
executives charged with fraud involving $600 million in currency sales; a federal 
bribery trial against three corporate executives charged with bribing a public official in 
exchange for multi-million dollar service contracts; and a three-week securities fraud 
trial against the founders of a search engine platform.

He returned to Bondurant after serving as a federal prosecutor in the U.S. 
Department of Justice for over six years, as an Assistant United States Attorney 
(AUSA) in Atlanta, Deputy Chief of the Cyber and Intellectual Property Crime Section 
of the U.S. Attorney’s Office, the law enforcement point of contact for all cyber events 
impacting the Northern District of Georgia, and an AUSA in the Economic Crimes 
Section.  

He is the recipient of a DOJ Director’s Award from Deputy Attorney General Rod 
Rosenstein for superior performance in co-prosecuting the promoters and developers 
of SpyEye, a pernicious malware that inflicted nearly a billion dollars in losses around 
the world. He has received the United States Attorney Award for his work on a public 
corruption prosecution of a sitting member of the Georgia General Assembly and is 
the recipient of a commendation from the FBI Director for “demonstrated excellence” 
in a complex securities fraud and market manipulation jury trial involving a Title III 
wiretap.  He has been appointed by the U.S. District Court for the Northern District of 
Georgia to represent indigent criminal defendants in federal prosecutions.

Representative Work

He serves as lead counsel in a series of civil federal RICO actions involving complex 
international bankruptcy issues;

He has represented companies, including Fortune 500 companies, in connection with 
grand jury subpoenas and ongoing criminal investigations;

He represents a healthcare company facing multi-state regulatory enforcement 
actions;

One Atlantic Center
1201 West Peachtree St. NW
Suite 3900
Atlanta, GA 30309



Law Clerk, Judge Thomas 
W. Thrash, Jr., U. S. District 
Court for the Northern 
District of Georgia, 2006-
2008

Admissions
State Bar of Georgia 
U.S. Court of Appeals for 
the Eleventh Circuit 
U.S. District Court for the 
Middle District of Georgia 
U.S. District Court for the 
Northern District of Georgia 
Supreme Court of Georgia 
Georgia Court of Appeals 

He has advised and counseled media companies on fast-breaking legal crises 
threatening to stop production and disrupt broadcasting, including a ransomware 
attack on one of the most recognizable TV brands in the U.S.;

He represents a CEO and company in an FBI and U.S. Attorney’s Office criminal 
investigation into alleged securities fraud violations;

He has successfully litigated civil RICO cases, Lanham Act claims, breach of contract 
cases, securities fraud, and other matters in federal courts across the U.S;

His prior governmental experience in cyber-investigations includes business email 
compromises, proprietary data thefts, attacks on energy companies and defense 
contractors, trade secret theft, attacks in the payment processing environment, 
ransomware attacks, extortion, voting database intrusions, digital currency frauds, 
criminal copyright matters, and prosecuting numerous international targets including 
from Russia, Ukraine, Estonia, the Czech Republic, Algeria, Moldova, Nigeria, and 
the UK.

PUBLICATIONS/SPEAKING ENGAGEMENTS

Dialogue Leader, The Sedona Conference Working Group 11 Midyear Meeting 2019 
in Montreal on September 19 on “Model Data Breach Notification Principles.” 

Co-Author, The Sedona Conference Draft Commentary on Proposed Model Data 
Breach Notification Law, June 2019

Co-Author (with John Floyd), How Corporate Data Breach Victims Can Use the 
Georgia RICO Statute to Recover their Data, Law.com, May 31, 2019

Speaker, Association of Corporate Counsel Value Challenge, “What to do when a 
foreign government steals your company’s data,” April 30, 2019.

Speaker, Lightfoot White Collar Institute, “Cybercrime and Economic Espionage: 
Privacy, Speech, Defense and Safety,” May 8, 2019

Speaker, Atlanta Bar Association’s 15th Annual Intellectual Property Springposium, 
“Data Security and Privacy for IP Owners & Firms,” April 27, 2019

Author, How Private Trade Secret Cases Collide With DOJ’s War on Criminal Trade 
Secret Theft, Law.com, March 19, 2019    

Author, What We Can Learn from the FBI’s Disruption of North Korea’s Botnet, Law.
com, February 20, 2019

Speaker, Atlanta Bar Association Criminal Law Section, “Cybersecurity and Privacy,” 
Feb. 13, 2019

Moderator, Cybersecurity Summit Atlanta, “Into the Breach – What to do Before, 
During and After a Breach,” Feb. 13. 2019

Speaker, Healthcare Compliance Association’s Regional Atlanta Conference, 
“Cybersecurity & Privacy,” Feb. 13, 2019

Speaker, Advanced Health Law, Continuing Legal Education of Georgia State Bar 
Seminar, “Cybersecurity: Anatomy of a Healthcare Data Breach,” October 12, 2018

Closing Keynote Speaker, Cybersecurity Summit Atlanta, “Conducting Cyber 
Investigations,” February 2018

Speaker, Atlanta Police Department, “Electronic Evidence Overview,” August 4, 2017

Speaker, Gastroenterology Practice Management Group Conference, “Cyber Threat 
Trends in the Healthcare Field,” March 2017



Author, “U.S. v. Panin: Sentencing Challenges in Botnet Cases,” U.S. Department of Justice Computer Hacking and 
Intellectual Property Newsletter, CHIP NEWS, July 2016
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“We’re Done When I Say We’re Done” – 
Increased Scrutiny of Class Action Settlements 

L. Conrad Anderson IV 
BALCH & BINGHAM LLP 

Birmingham, Alabama 

Although courts favor the settlement of class action lawsuits, a rubber stamp on a 

proposed resolution supported by both the plaintiffs and the defendants is far from 

guaranteed. Unlike traditional settlements, class action settlements are subject to court 

approval and supervision. Under Rule 23(e), Fed. R. Civ. P., a class action cannot be “settled, 

voluntarily dismissed, or compromised” without the court’s approval.1 Federal courts, the 

primary focus of this paper, are mindful of their obligation to protect the interests of absent 

class members, as they will be bound by the settlement agreements that usually release any 

claims they may have against the defendants and dictate what they will receive in 

exchange.2 

Under Rule 23(e), a district court may approve a class action settlement only after 

finding that it is “fair, reasonable, and adequate.” In recent years, courts have subjected 

class settlements to a higher level of scrutiny and it is becoming more common for 

settlements to not be approved. The larger number of class actions that have been filed 

certainly drives some of this scrutiny as does the increased public attention to the large 

amount of money involved—both the amount of damages and attorney fees.  

A prime example of this heightened scrutiny and the willingness to overturn a class 

settlement is the Seventh Circuit’s decision in In re Subway Footlong Sandwich Marketing & 

                                                        
1 FED. R. CIV. P. 23(e). 
2 Many states’ rules of civil procedure do not indicate whether the settlement or dismissal of a 
putative class action requires notice, court approval, or other procedural safeguards. Practitioners 
should familiarize themselves with the rules and decisions of the relevant jurisdiction. 
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Sales Practices Litigation.3 After a teenager posted on his Facebook page that his Subway 

“footlong” sandwich didn’t measure up, class action lawsuits were filed across the country, 

asserting that Subway had been passing off 11-inch sandwiches as footlongs to all of its 

customers. Plaintiffs’ attorneys soon discovered, however, that all of Subway’s unbaked 

rolls weigh the exact same amount and that most bake to the full 12 inches. Due to 

“natural—and unpreventable—vagaries in the baking process,” some may not grow to their 

advertised length, but they nonetheless contain the exact same amount of bread.4 What’s 

more, no customer, “regardless of bread length, was cheated on the amount of ham or 

turkey, provolone or pepper jack,” because those items are standardized.5  

The plaintiffs’ lawyers abandoned their claims for monetary damages, but 

negotiated a settlement providing for injunctive relief, with Subway agreeing to take 

certain measures to make sure its footlongs were just that; the parties to the settlement 

agreement acknowledged, however, that “because of the inherent variability in food 

production and the bread baking process,” there could be no guarantees.6 The district court 

approved that settlement, including $520,000 in attorneys’ fees and $500 incentive  awards 

to each named plaintiff. The Seventh Circuit reversed, observing that both before and after 

the settlement, Subway customers were subject to the same small chance that the bread 

may not be as long as advertised. Because the injunctive relief was “utterly worthless,” the 

court rejected the settlement and stated that ”a class action that seeks only worthless 

benefits for the class and yields only fees for class counsel is no better than a racket and 

                                                        
3 869 F.3d 551 (7th Cir. 2017). 
4 Id. at 554. 
5 Id. 
6 Id. 
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should be dismissed out of hand.” 7 

Similarly, in In re Target Corporation Data Security Breach Litigation, the Eighth 

Circuit Court of Appeals held that the district court failed to engage in the requisite 

“rigorous analysis” after an objector asserted that the settlement class included both 

individuals who had suffered concrete injury, and those who had not and, therefore, could 

not claim monetary compensation.8 According to the objector, the proposed settlement 

was inadequate because individuals without concrete injury would be required to release 

the defendant without compensation. The Court ultimately reversed the decision to 

approve the settlement on the grounds that the district court did not sufficiently explain 

the adequacy of the settlement for individuals who might suffer from future injuries. 

This paper provides just a few examples of similar cases where class action 

settlements have failed to receive final approval. In some, the settlement was rejected by 

the trial court, either on its own volition or based on the concerns raised by objectors. In 

others, the settlement was blessed by the trial court but overturned on appeal. Although 

the stage and the specific reasons for the settlement’s failure varies, the ultimate 

conclusion is consistent: the proposed resolution did not provide “fair, reasonable, and 

adequate” relief to the absent class members. 

 

Settlement Negotiated Too Early in the Litigation 

Parties to a class action must establish that the negotiation of any settlement was 

                                                        
7 Id. at 556. 
8 847 F.3d 608, 613–15 (8th Cir. Feb. 1, 2017). 
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conducted at arms’ length and was not the product of collusion.9 Indeed, “[a] court 

determines a settlement’s fairness by looking at both the settlement’s terms and the 

negotiating process leading to settlement.”10 This includes the phase of the litigation at 

which the settlement negotiations take place, as some courts have looked skeptically at 

settlements reached early in the litigation process—before class certification, sufficient 

discovery, or litigation that tests the strength of the claims or defenses.11 On the other 

hand, “[i]f all discovery has been completed and the case is ready to go to trial, the court 

obviously has sufficient evidence to determine the adequacy of the settlement.”12  

 In fact, one federal judge has attempted to address this problem by adopting a 

standing order that expressly prohibits the parties from even discussing settlement before 

a decision on class certification. In Porath v. Logitech, Inc.,13 the parties advised the court 

that they had reached a tentative settlement of claims based on the alleged false advertising 

of Logitech’s speakers and asked the court to stay discovery. When U.S. District Judge 

William Alsup refused to stay the case based on his standing order, Logitech petitioned the 

Ninth Circuit for a writ of mandamus, arguing that the district court’s “gag order” is 

inconsistent with Rule 23, which expressly contemplates settlements prior to certification, 

and also violates free speech rights guaranteed by the First Amendment. 

 In an unpublished decision rendered on September 12, 2019, the Ninth Circuit 

                                                        
9 See, e.g., Moulton v. U.S. Steel Corp., 581 F.3d 344, 351 (8th Cir. 2009); Wal-Mart Stores, Inc. v. Visa 
U.S.A., Inc., 396 F.3d 96, 116 (2d Cir. 2005).  
10 Visa U.S.A., Inc., 396 F.3d at 116 (citing D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001)).  
11 See, e.g., Bickel v. Sheriff of Whitley City, No. 1:08-CV-102-TLS, 2015 WL 1402018 (N.D. Ind. Mar. 
26, 2015). 
12 4 W. RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 11:45, at 129 (2002). See also Visa U.S.A., Inc., 396 
F.3d at 118. 
13 No. 3:18-cv-03091-WHA (N.D. Cal.). 
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denied Logitech’s petition.14 With respect to Rule 23, the Court found the language to be 

permissive—not mandatory—in allowing courts to approve “a class proposed to be 

certified for purposes of settlement.”15 And because Rule 23 grants district courts “wide 

discretion” with respect to certification, the Court could not conclude that prohibiting 

negotiations was clear error.16 The Court did, however, question why the district court 

could not simply wait until the settlement was presented for review, noting that “[c]ourts 

can reject class settlements after they have been negotiated, and it is unclear why that 

approach was not taken here.”17 As for the First Amendment concerns, the Court was not 

convinced that settlement negotiations were a form of protected speech because a 

defendant “does not have a right to negotiate with absent, unrepresented, potential class 

members before there is a class or interim class counsel.”18 

 

Claims “As Made” Monetary Settlements  

When the parties agree to a monetary settlement fund, the defendant typically 

agrees to deposit the settlement funds into an account. From there, a claims administrator 

will either pay all class members automatically or pay claims based on an agreed-upon 

formula that allocates the distribution of the money from the settlement account to 

individual claimants. Attorney fees for class counsel are typically paid out of the common 

fund account, subject to court approval.  

Some settlements, commonly known as “claims as-made” settlements, do not 

                                                        
14 In re Logitech, Inc., No. 19-70248, 2019 WL 4319012 (9th Cir. Sep. 12, 2019). 
15 Id. at *1. 
16 Id. 
17 Id. 
18 Id. 
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involve a common fund and do not have a specific amount that is distributed into a 

settlement account. Rather, the parties will agree to a claims formula and instruct the 

claims administrator to distribute the funds on a claim-by-claim basis, sometimes up to a 

maximum amount.  

This approach may attract judicial scrutiny where the claims rate is likely to be low, 

and especially if the class is capable of being identified with minimal burden. For example, 

in In re MyFord Touch Consumer Litigation, the parties sought approval of a class action 

settlement that would provide monetary payments of up to $55 million for claims made by 

consumers who purchased Ford vehicles containing a touchscreen that was allegedly 

defective. 19  In ordering the parties to show cause why preliminary approval should not be 

denied, the court found the settlement “particularly troubling because a claims-made 

distribution does not appear necessary in this case for the most part.”20 A claims-made 

approach may be the best or only option, particularly in consumer class actions where the 

defendant has no way of knowing who purchased or was harmed by its product, but “[t]hat 

is not the case here”: 

Ford concedes that the identity of and number of repairs sought by 61% of 
Class Members are reflected in its centralized warranty database. Indeed, 
that is how claims will be verified. Ford and Class counsel are experienced 
and know full well the suppressive impact of imposing a claims process; they 
know the actual payment is not likely to come close to $55,800,000. One 
might reasonably infer that the purpose of the claims process is to reduce the 
defendant’s real world exposure rather than to tailor the settlement to serve 
some other legitimate end. Whatever the motivation, the $55,800,000 is 
wholly illusory.21 

 In addition, the parties had used the $55 million figure to support a request for 

                                                        
19 No. 13-cv-03072 (N.D. Cal. June 14, 2018), 
20 Id. at *3. 
21 Id. at *4. 
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attorneys’ fees of $22 million. However, the Court found that the settlement value was 

likely closer to $5 million when considering the number of claims likely to be filed, and 

therefore the attorneys’ fees were “grossly disproportionate” to the actual settlement value 

to the class.22 

 

Difficult Claims-Filing Process 

Courts have criticized and refused to approve class settlements that include a claims 

process that makes it difficult to make a claim or receive payments from the settlement. 

Courts suspect that a burdensome and complicated process is a red flag of collusion 

between class counsel and the defendant who may be trying to minimize the net settlement 

payout. This is particularly troublesome if the settlement is a claims as-made settlement or 

a monetary fund settlement with a reverter provision. In both of those situations, the 

defendant has an incentive to reduce the number and amount of claims that are made and 

paid.  

In Eubank v. Pella Corp. the Seventh Circuit reversed the approval of a settlement 

for, among other reasons, the obstacles placed on a member of the class to receive any 

settlement payment.23 The court noted that the claim form for class members was 12 pages 

long for a maximum payout of $750 and a 13-page claim form and a mandatory arbitration 

process was required for the $6,000 claim form. The settlement did not provide for the 

shifting of legal fees in a successful arbitration, so it was unlikely claimants would have the 

assistance of counsel.24 The court was not surprised that only 1,276 claims were filed in 

                                                        
22 Id. 
23 735 F.3d 718, 725 (7th Cir. 2014).  
24 Id. at 726. 
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response to 225,000 notices that had been sent to class members.25 The court rejected as 

erroneous the district court’s finding that the expected settlement fund would be $90 

million, when actual claims filed as of the date of the trial court’s opinion totaled a little 

more than $1 million.26 

 

Overly Broad Release 

 The scope of the release is a critical term of any settlement agreement, but it is of 

paramount importance to defendants settling class actions. Defendants want to ensure that 

they are buying absolute peace before paying what is often a substantial sum. However, a 

very broad release can be a red flag to the reviewing court. This can arise in two contexts—

an overly broad class definition or an overly expansive release from liability for conduct 

beyond that complained of in the lawsuit. 

 In In re Cathode Ray Tube (CRT) Antitrust Litigation, the trial court initially approved 

nationwide settlements of price-fixing claims against CRT manufacturers.27  Although the 

settlements provided for a complete release of indirect purchasers’ claims under certain 

states’ antitrust laws, the residents of 3 “repealer states” (i.e., states that allow for indirect 

purchaser claims) would not be entitled to any monetary relief. While the case was pending 

before the Ninth Circuit on an appeal filed by objectors from the “omitted repealer states,” 

the trial court acknowledged that it had erred by approving a settlement that released class 

                                                        
25 Id.  
26 Id. See also Manual for Complex Litigation, Fourth, § 21.61 cautioning courts to look at 
settlements that “impos[e] such strict eligibility conditions or cumbersome claims procedures that 
many members will be unlikely to claim benefits, particularly if the settlement provides that the 
unclaimed portions of the fund will revert to the defendants.” 
27 No. 4:07-cv-05944 (N.D. Cal. July 9, 2015). 
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members’ claims without compensation.28 In addition, the trial court determined that this 

presented an adequacy problem given class counsel’s apparent conflict of interest in pitting 

one set of clients’ claims against those of another in order to reach a settlement. 

 In another recent case in the Northern District of California, plaintiffs filed a class 

action against Plantronics, Inc. alleging that its wireless headphones were defective 

because the charge did not last as long as advertised, the headphones were not actually 

waterproof, and exposing the headphones to water and sweat actually made the batteries 

fail even faster.29 Under the proposed settlement, class members would be entitled to an 

extended warranty, which allowed for replacement headphones with a different battery if 

they experienced charging issues, and cash payments of $50 or $25 based on whether or 

not the class member complained about the battery problem. The defendant would receive 

a complete release of any claims of harm arising from the headphones, however, even if 

unrelated to either the batteries or the waterproofing issue (the latter of which was not 

even addressed in the relief to the class): “This discrepancy between the narrow relief 

offered to the class and the broad release of all claims—even those that do not rely on 

battery charging issues—is striking and militates against approval.”30 

 

“Reverter” of Settlement Funds 

One way to address residual settlement funds—i.e., funds left over from uncashed 

checks, accrued interest, unused administrative costs, etc.—is to include a reverter clause 

in the settlement agreement allowing this money to be returned to the defendant. However, 

                                                        
28 Id. (N.D. Cal. Nov. 8, 2018). 
29 Shin v. Plantronics Inc., No. 5:18-cv-05626-NC, 2019 WL 2515827 (N.D. Cal. June 17, 2019). 
30 Id. at *5. 
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courts often see reverter clauses as red flags, and some federal courts will not approve a 

reversion of settlement fund proceeds to a defendant. Some courts have found this 

structure to be used solely to support an award of attorneys’ fees that is not reasonably 

proportionate to the actual settlement value—i.e., the fees awarded may be 25% of the 

monetary relief to class members stated in the agreement, but if unused funds revert to the 

defendant the actual ratio may be much higher. In addition, a reverter clause may 

incentivize the defendant to insist on a complicated claims filing process or other 

procedural barriers that deter class members from filing claims. 

 

Cy Pres Awards 

A cy pres award to a charitable institution is often proposed when the class 

members cannot be identified or the amount of their losses is too small to economically 

justify distribution. This type of cy pres is the subject of close scrutiny, however, because 

the class members will receive no direct compensation but the class attorneys and the 

charitable organizations do, and the defendant receives a complete release of claims. It can 

be particularly questionable if the judge, counsel, or the parties are connected to or have 

control over the charitable organization. Yet there are circumstances when either the 

actual damages are infinitesimally small per class member, or the cost per-person of 

distributing checks is greater than the actual amount of money that the individual class 

member will receive. In these circumstances it is not economically viable to distribute 

money to the class, and cy pres may be a better way to deliver a benefit to class members, 

though only indirectly.  

For instance, in Koby v. ARS National Services, Inc., a case involving debt collection 
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phone calls, the Ninth Circuit reversed a magistrate’s approval of a class action settlement, 

in part, because the cy pres provision authorized a $35,000 payment to a veterans’ 

organization located in San Diego, California.31 The court found that there was no 

indication that the class was made up of a large number of veterans, or that the charity 

worked to protect individuals from unfair debt collection practices. Likewise, in a 2011 

case involving breach of electronic communications privacy against AOL, the parties agreed 

to make cy pres distributions to the Legal Aid Foundation of Los Angeles, the Boys and Girls 

Clubs of Santa Monica and Los Angeles, and the Federal Judicial Center Foundation.32 The 

court rejected the cy pres provision, in part, because the charities had nothing to do with 

the underlying claims of Internet fraud.  

Similarly, because the ultimate goal of cy pres recovery should be to provide an 

indirect benefit to class members, it follows that the work of the recipient organization 

should have the same geographic reach as the class members. For instance, in both the AOL 

and Koby class action lawsuits just discussed, the court rejected the cy pres distributions 

because, although the classes were national in scope, the charity recipients were limited to 

the Los Angeles and San Diego areas, respectively.33  

 

Incentive Awards for Named Plaintiffs 

It is common for the named plaintiffs in a class action to receive an “incentive 

award” over and above the relief granted to all class members. The named plaintiffs act as 

fiduciaries for the unnamed class members and make various sacrifices in order to 

                                                        
31 Koby v. ARS National Servs., Inc., 846 F.3d 1071, 1080 (9th Cir. Jan. 25, 2017). 
32 Nachshin v. AOL, LLC, 663 F.3d 1034, 1040 (9th Cir. 2011). 
33 Koby, 846 F.3d at 1080; Nachshin, 663 F.3d at 1040. 



13 
 

vindicate their rights. It is their names that are placed prominently in the public record, and 

they are often required to take an active role in the litigation, including answering 

discovery requests, submitting to depositions, and attending court hearings. Although 

some additional compensation is appropriate, a large disparity between any incentive 

award and the relief given to other class members can raise concerns. 

In Ratcliffe v. Experian Info. Solutions, Inc., the proposed settlement agreement 

provided that the named plaintiffs would receive “conditional incentive awards” worth 

$5,000 (compared to between $26 and $750 for class members), but only if they explicitly 

supported the settlement.34 Finding this condition to be improper, the court noted 

“[i]nstead of being solely concerned about the adequacy of the settlement for the absent 

class members, the class representatives now had a $5,000 incentive to support the 

settlement regardless of its fairness and a promise of no reward if they opposed the 

settlement. The conditional incentive awards removed a critical check on the fairness of the 

class-action settlement, which rests on the unbiased judgment of class representatives 

similarly situated to absent class members.” 

 In In re Resistors Antitrust Litigation, the district court refused to grant final 

approval to a settlement where the parties had failed to provide adequate support for the 

requested attorneys’ fees to class counsel and incentive award to the named plaintiff.35 

After commenting on the lack of any detail regarding the time spent by attorneys, the court 

stated: 

The $25,000 bonus requested for named plaintiff Schuten Electronics is 
equally bereft of support. Schuten Electronics’ president James Schuten 
simply “estimates” the hours of work he did with no time records or periods 

                                                        
34 715 F.3d 1157, 1164 (9th Cir. 2013) 
35 No. 15-cv-03820 (N.D. Cal., Sept. 6, 2019). 



14 
 

of any sort and only the vaguest of descriptions of what his work was. See 
Procedural Guidance, Final Approval ¶ 3 (“All requests for incentive awards 
must be supported by evidence of the proposed awardees’ involvement in 
the case and other justifications for the awards.”). The court also notes that 
the proposed award equates to an eye-watering hourly rate of $455 for 
Schuten, which vastly exceeds anything the Court has ever been asked to 
consider for a named plaintiff. 

  

Attorneys’ Fees and “Clear Sailing” Provisions 

 A clear sailing provision is a settlement clause in which the defendant agrees not to 

contest a proposed attorney fee up to a certain amount. Although these provisions are 

important tools that are often necessary to get a settlement done, some courts see them as 

a red flag of collusion because they deprive the court of the adversary process on this 

issue.36 For example, in Shin v. Plantronics Inc., discussed above, the court noted that it had 

seen no evidence of collusion but still had concerns with the use of a “clear sailing” 

provision, as this arrangement may indicate a defendant’s willingness to pay a substantial 

amount of fees to the attorneys in exchange for a an unfair settlement.37 Nonetheless, 

courts are willing to approve settlements with this feature when the agreement was 

reached at arms-length, does not reduce the common fund,38 and counsel can factually 

support the reasonableness of the proposed fee. That was not the case, however, in In re 

Resistors Antitrust Litigation: 

[Plaintiffs] request an attorney’s fees award of $10.05 million based on 
summary charts listing attorneys’ and staff members’ names, their hourly 
rates and total number of hours billed. In effect, the charts just give a name 

                                                        
36 See, e.g., Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014). 
37 2019 WL 2515827, at *4. 
38 See Blessing v. Sirius XM Radio, Inc., 507 Fed App’x 1, 6 (2d Cir. 2012) (presence of a clear sailing 
provision was not grounds to vacate a fee award because the “fee was negotiated only after 
settlement terms had been decided and did not . . . reduce what the class ultimately received.”); see 
also In re Bluetooth Headset Products Liability Litig., 654 F.3d 935, 947 (9th Cir. 2011). 
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and an associated total billing amount—often well into the several hundreds 
of thousands of dollars—with no breakdown whatsoever explaining how the 
time was used to benefit the class. This approach is plainly insufficient under 
well-established standards. No paying client would ever stand for it, and it is 
a disservice to the class and the Court. The charts also do not provide the 
level of detail that is required by our district’s Procedural Guidance. See 
Procedural Guidance, Final Approval ¶ 2 (“Declarations of class counsel as to 
the number of hours spent on various categories of activities related to the 
action by each biller, together with hourly billing rate information may be 
sufficient, provided that the declarations are adequately detailed.”) 

*** 

There is no doubt that successful counsel are entitled to appropriate 
compensation for the work they do and the risks they take. The Court has no 
hesitation to award lodestars and multipliers when the circumstances 
warrant it, and has done so in many class action cases. But here, plaintiffs’ 
counsel [] are in effect asking that they be paid whatever they think is fair, no 
questions asked. That will not do. The Court will not award millions of 
dollars based on counsel’s and the named plaintiff’s say-so, especially when 
money will be taken directly out of the hands of class members.39 

 

Injunctive and Other Non-Monetary Relief 

Class action settlements often include some form of injunctive or other non-

monetary relief whereby the defendant is required to refrain from engaging in the type of 

conduct that gave rise to the litigation or implement new and improved business practices. 

While  these commitments are no doubt beneficial to class members, courts are skeptical of 

settlements where this is the primary relief to the class in exchange for a release of the 

defendant. 

For example, in In re Yahoo! Inc. Customer Data Security Breach Litigation, the 

parties sought settlement approval for claims based on three separate data breaches. 40 

Among the reasons that the court denied preliminary approval was the inadequate 

                                                        
39 No. 15-cv-03820 (N.D. Cal., Sept. 6, 2019), at *2. 
40 No. 5:16-md-02752, 2019 WL 387322 (N.D. Cal. Jan. 30, 2019.) 
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description of the nature and value of the non-monetary relief offered by the defendant. 

Under the terms of the settlement, Yahoo! Inc. promised to “maintain the business practice 

commitments related to information security to safeguard current users’ and Settlement 

Class Members’ Personal Information . . . for a period of no less than three years.”41 The 

court found this to be too vague, noting, “As a result of the lack of specific increases in 

budget or number of employees and the vague commitments as to changed business 

practices, the Court cannot adequately consider the benefits offered to the class in 

settlement.”42 

 Similarly, in In re MyFord Touch Consumer Litigation, the proposed settlement 

included a free upgrade to the touchscreen operating system that was claimed to be 

defective.43 The court determined that this upgrade had no monetary value, however, 

because it had not been established that the upgrade would actually fix the problem. In fact, 

just months prior to seeking approval of the settlement, class counsel had argued that an 

earlier upgrade was worthless and “was willing to hinge its entire case on proving that [the 

upgrade] had no value.” 

  In In Re Subway Footlong Sandwich Mktg. and Sales Practices Litig.,44 the proposed 

settlement included a requirement that Subway implement new policies with respect to its 

bread baking. The court, however, found that it was cynical to suggest that “a set of 

procedures designed to achieve better bread length uniformity” provided value.45 

 

                                                        
41 Id. at *11. 
42 Id. 
43 No. 13-cv-03072 (N.D. Cal. June 14, 2018), at *2. 
44 869 F.3d 551 (7th Cir. 2017) 
45 Id. at 556-57. 
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Conclusion 

Courts are taking more seriously their role and responsibilities in reviewing and 

approving class action settlements. Although district courts are afforded significant 

discretion in determining whether a settlement is “fair, reasonable, and adequate,” 

appellate courts have shown an increased willingness to step in where they believe the 

review has been only perfunctory. 
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Recent Developments in Privacy Litigation: 
Class Action Litigation under State Biometrics Statutes 

 
Kristy Brown and Sarah Cansler, Alston & Bird LLP 

 
   

Biometrics generally refers to the process by which a person’s physiological characteristics 
are detected, recorded, and collected.  These characteristics can include a person’s face, voice, iris 
pattern, or fingerprints.  The collection and use of this data is on the uptick because the data is 
generally considered a highly reliable form of identity verification.  The reliability of biometric 
data lies in the fact that these characteristics are unique to each person and do not change over 
time.  However, the invariability that makes biometric data attractive also can give rise to privacy 
concerns.  Plaintiffs argue that if biometric data is compromised, an individual cannot change his 
or her identifiers in response.  In addition, concerns are often raised about the use of biometric data 
for purposes other than identification and security.  These concerns have led states to legislate the 
collection, use, and storage of biometric data, and the passage of state biometrics statutes have led 
to an onslaught of class action litigation over biometrics practices.   
 
1. State Biometrics Statutes Provide a Vehicle for Class Action Litigation. 
 

The overwhelming majority of states currently have no legislation directly addressing 
biometric data.  Only a few states, like Illinois, Texas, and Washington, have adopted 
comprehensive statutory schemes dedicated to biometric data and privacy.  Likewise, the much-
publicized California Consumer Privacy Act (“CCPA”), which takes effect on January 1, 2020 
also includes biometrics provisions.  Other states, like Missouri, North Carolina, and West Virginia 
have adopted more limited statutes.       

 
The Illinois Biometric Information Privacy Act (“BIPA”) is the oldest of these 

comprehensive legislative schemes, dating back to October 2008, and is also one of the most 
protective of the biometrics statutes.  BIPA requires a private entity collecting and storing 
biometric data to (1) provide written notice to individuals prior to the collection of the data, and 
(2) receive written informed consent from the individual before proceeding with the data 
collection.  BIPA also requires additional consent before sharing biometric data with a third party.  
Even if the individual consents to the entity’s sharing of biometric data with a third party, the 
statute precludes the entity from profiting from the individual’s biometric data. 740 ILCS 14/15.  
In other words, among other things, BIPA precludes companies that collect biometric from selling 
it.  Of particular relevance for class action litigation, BIPA provides for a private right of action, 
permitting an individual who has been “aggrieved” by a violation of the statute to seek $1,000 for 
each negligent violation of BIPA and $5,000 for each “intentional or reckless” violation, in 
addition to attorneys’ fees and costs.  740 ILCS 14/20.  The statute does not provide a clear 
definition of “aggrieved,” and in a recent Illinois case, the Illinois Supreme Court determined that 
under Illinois state law, a plaintiff did not need to plead and prove “actual injury or damage beyond 
infringement” of the rights afforded under BIPA in order to have standing to sue.  Rosenbach v. 
Six Flags Entm’t Corp., No. 2019 IL 123186, 2019 WL 323902, at *7 (Ill. Jan. 25, 2019).  The 
New York legislature recently passed a bill similar to BIPA that regulates the collection, retention, 
and use of biometric data and that provides for a private right of action.  
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By contrast, several other states have enacted biometric statutes that contain less 

comprehensive requirements.  For example, Missouri, Maine, and New Hampshire prohibit state 
agencies from using biometric data for identification cards, and California, Delaware, North 
Carolina, and West Virginia limit the collection of biometric data from K-12 students.  Georgia 
does not legislate the collection of biometric data, but it does include biometric data in its definition 
of “protected information” for purposes of its data breach notification laws.  At the federal level, 
a bill was introduced in March 2019 that would prohibit “covered entities”1 from collecting, 
storing, or processing that data without obtaining the consent of the individual whose data is being 
collected, stored, or processed.  This bill does not provide for a private right of action, but instead 
provides for enforcement by the Federal Trade Commission.  

 
Other states are considering adopting laws that would limit or control the collection, 

storage, and use of biometric data.  For example, the Florida House and Senate recently introduced 
the “Florida Biometric Information Privacy Act,” which would regulate private entities’ ability to 
collect, store, and disseminate biometric data and provide a private right of action to an 
“aggrieved” individual.   
 
2. Overview of Recent Class Litigation. 
 

Biometric class actions are on the rise and have resulted in significant rulings that will 
impact class action strategy in the future.  Some examples of these cases are as follows: 

 
• Rivera v. Google, Inc., No. 16 C 02714 (N.D. Ill.) 
 
Google was sued in the Northern District of Illinois in a putative class action alleging 

violations of BIPA on behalf of a proposed Illinois class.  The plaintiffs alleged that Google’s 
photo service, Google Photos, uses “face-geometry scans” to identify users in their photos and that 
Google applied these scans without their consent.  Google argued that the plaintiffs did not suffer 
an injury sufficient to establish Article III standing, and the Northern District of Illinois agreed.  
At summary judgment, Judge Chang concluded that the plaintiffs did not have Article III standing 
to bring their claims because they did not allege any concrete or imminent harm.  Judge Chang 
wrote that there was no evidence that the plaintiffs had, or will, suffer a concrete injury – the data 
collection had not resulted in a harm such as identity theft or dissemination to other companies, 
and there was no harm to the plaintiffs under BIPA.  Judge Chang concluded that the plaintiffs had 
not established evidence of any common law harm, which can constitute Article III standing under 
Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016).  Judge Chang did note, however, that this case 
“presented close legal questions, which is not uncommon when it comes to technological 
advances.”  Rivera v. Google, Inc., 366 F. Supp. 3d 998, 1014 (N.D. Ill. 2018).  Not surprisingly, 
the plaintiffs appealed this dismissal to the Seventh Circuit.  Google has also filed a cross-appeal, 
arguing that Judge Chang should have dismissed the suit on other grounds, specifically that BIPA 
does not apply to templates derived from scanning photos. 

 

                                                
1 A “covered entity” is defined broadly as “any entity that collects, stores, or processes facial recognition data.” 
S.847, 116th Cong. § 2 (2019). 
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This case is a good one for the defense bar inasmuch as it puts a heavy burden on plaintiffs 
to establish actual injury notwithstanding the availability of statutory damages under BIPA.  This 
requirement creates an additional hurdle for a class action plaintiff.  Rivera also demonstrates the 
different standards applicable in federal and state court to a BIPA claim.  Federal courts are, of 
course, constrained by the constitutional requirement of Article III standing, which requires 
plaintiffs to establish an actual concrete injury fairly traceable to the conduct alleged.  In contrast, 
with respect to cases brought in state court, the Illinois Supreme Court concluded in Six Flags that 
a plaintiff did not need to plead and prove actual damages for violations of BIPA in state court to 
establish standing to sue.    

 
• In re Facebook Biometric Info. Privacy Litig., No. 3:15-cv-03747-JD (N.D. Cal.) 
 
In 2015, Facebook was sued in a putative class action in the Northern District of California 

claiming that Facebook was collecting biometric data without their consent in violation of BIPA.  
Plaintiffs argued that when users tagged their photos on Facebook using the “Tag Suggestions” 
feature, Facebook was collecting biometric data without their consent.  Facebook opposed class 
certification on the grounds that the plaintiffs could not establishing predominance.  More 
specifically, Facebook argued that resolution of the plaintiffs’ claims would require analysis of 
individualized issues like whether putative class members’ claims fell within BIPA’s geographic 
scope – that is, whether each individual capture happened in Illinois.  The trial court disagreed 
with Facebook and granted class certification, concluding that Facebook had not demonstrated that 
circumstances relating to the collection of biometric data did not occur “primarily and substantially 
within” Illinois and that class members did not need to show more in order to sue under BIPA.  In 
re Facebook Biometric Info. Privacy Litig., 326 F.R.D. 535, 547 (N.D. Cal. 2018).  In June, the 
Ninth Circuit affirmed the district court’s order granting class certification.  Patel v. Facebook, 
Inc., 932 F.3d 1264, 1276-77 (9th Cir. 2019).  The Ninth Circuit’s decision issued just one month 
after Facebook agreed to a $5 billion settlement with the Federal Trade Commission to resolve a 
data privacy probe.  Facebook has filed a petition for a rehearing en banc that remains pending.  

 
• Miller v. Southwest Airlines Co., No. 18 C 86 (N.D. Ill.) 

 
A group of Southwest Airlines employees brought a putative class action against the airline 

in the Northern District of Illinois, alleging that the airline violated BIPA by requiring employees 
to scan their fingerprints when starting and ending their shifts without the employees’ consent.  
Southwest argued that the employees’ claims should be submitted to arbitration or union 
negotiations under the federal Railway Labor Act, which applies to airlines.  Judge Aspen agreed 
and ruled that the plaintiffs’ BIPA claims could not be resolved without interpreting the wage 
provisions of the collective bargaining agreement between Southwest and the workers’ union, 
because the “decision to implement the biometric timekeeping system requires an interpretation as 
to whether the decision falls within the scope of [Southwest’s] right to ‘manage and direct the 
work force.’”  Miller v. Southwest Airlines Co., No. 18 C 86, 2018 U.S. Dist. LEXIS 143369, at 
*16 (N.D. Ill. Aug. 23, 2018). 

 
The plaintiffs appealed the decision.  The Seventh Circuit concluded that the plaintiffs’ 

claims should be submitted to arbitration or an adjustment board, concluding that this dispute was 
a dispute about the interpretation of the collective bargaining agreement rather than a dispute about 
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BIPA.  See Miller v. Southwest Airlines Co., 926 F.3d 898, 905-06 (7th Cir. 2019).  This case 
opens the door to allow companies to potentially argue that claims involving their employees’ 
biometric data should be considered under an employee’s contract with the company rather than 
under BIPA – particularly to the extent that the company’s policies or employee contracts contain 
provisions relating to biometric data. 

 
3. Looking Forward/ Best Practices 
 

As both legislation and litigation on biometric data continue to increase, companies would 
be well-served to pay careful attention to the procedures they utilize in the collection, retention, 
and use of biometric data, including their processes for obtaining customer consent.  This is 
especially important for companies doing business in states with comprehensive biometrics data 
legislation, such as Illinois, Texas, Washington, and (as of next year) California.  But given the 
continuing legislative focus on this issue (and the proposed federal legislation), care should be 
exercised in all states, not must those with existing legislation.   

 
At least in federal court, companies can likely lean heavily on Article III standing defenses, 

because it is difficult for an individual plaintiff to demonstrate concrete harm from the collection 
of his or her biometric data.  That said, case law on this issue is still developing, and as 
demonstrated by the differences in how the various circuits interpret Spokeo, Inc. v. Robins, 136 
S. Ct. 1540 (2016), it is likely that at least some circuit courts will find that an alleged violation of 
the statute is sufficient to satisfy standing concerns.  In addition, as the Google case demonstrates, 
there are significant questions that remain to be litigated under the statute statutes, including 
application of the laws to certain kinds of biometric data collection, especially biometric data 
derived from information that users voluntarily upload or provide.   The individualized nature of 
these core liability and damages issues should provide strong grounds for opposing class 
certification.  
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The Erosion of Opt-Out Rights 

In American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 94 S.Ct. 756 (1974), 

the Supreme Court held that the filing of a class action tolls the applicable statute 

of limitations as to all asserted members of the class.  414 U.S. at 554 (“We are 

convinced that the rule most consistent with federal class action procedure must be 

that the commencement of a class action suspends the applicable statute of 

limitations as to all asserted members of the class who would have been parties had 

the suit been permitted to continue as a class action.”).  American Pipe tolling has 

been a fixture of class litigation ever since and has had a particular impact on class 

members’ opt out rights, such as the ability to opt out of a Rule 23(b)(3) class and 

pursue their own individual claim.  As long as American Pipe tolling was in place, 

a would-be plaintiff who might want to opt out could adopt a wait-and-see 

approach: wait to see what happens in the class case and then make a decision on 

whether to opt out.  American Pipe, 414 U.S. at 550 (“A federal class action is no 

longer 'an invitation to joinder' but a truly representative suit designed to avoid, 

rather than encourage, unnecessary filing of repetitious papers and motions.”) 

Recent events have changed much of that.  While American Pipe tolling still 

operates to toll the statute of limitations, in 2017, the Supreme Court held that it 

does not apply to statutes of repose.  California Public Employees’ Retirement Sys. 

v. ANZ Securities, Inc., 137 S. Ct. 2042 (2017).  And in 2018, the Court held that 
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American Pipe tolling applies only to individual claims, not class claims 

(limitations or repose).  China Agritech, Inc. v. Resh, 138 S. Ct. 1800 (2018).   

These two cases have dramatically changed the class action landscape.  The 

practical impact of China Agritech is that in most cases, the class is probably only 

going to get one shot at certification.  The impact of ANZ is arguably much more 

profound.  Not every cause of action comes with a statute of repose, of course, but 

for those that do (such as federal securities claims), ANZ has revolutionized the 

opt-out calculus.  Fraud claims under the Securities Exchange Act of 1934, for 

example, come with a 2-year statute of limitations and a 5-year statute of repose; 

for the Securities Act of 1933, there is a 1-year statute of limitations and a 3-year 

statute of repose.  So it is no exaggeration to say that the statute of repose will 

often have expired before a motion to certify a class can be adjudicated.  No more 

wait-and-see; no more avoiding “unnecessary filing of repetitious papers and 

motions.”  After the statute of repose has run, opt-out rights are entirely illusory.  

An absent class member could still theoretically opt out, but no good could come 

of it, because the individual claim would be barred by the statute of repose.   

 

 

 

 



4 
 

The Expanded Scope of the Class Certification Inquiry 

The shift in American Pipe tolling comes in an environment that has already 

seen an overhaul of the nature of the class certification inquiry in recent decades.  

In Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398 (2014) 

(“Halliburton II”), the Supreme Court noted that its “recent decisions governing 

class action certification . . . have made clear that plaintiffs wishing to proceed 

through a class action must actually prove—not simply plead—that their proposed 

class satisfies each requirement of Rule 23.” Halliburton II, 134 S.Ct. at 2412 

(citing Wal–Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011) and Comcast Corp. 

v. Behrend, 133 S.Ct. 1426 (2013)).  Contrast that with, e.g., Kirkpatrick v. JC 

Bradford, 827 F.2d 718, 722 (11th Cir. 1987), in which the 11th Circuit reversed 

Judge Vining’s denial of class certification because he considered the merits of the 

case.   

Not surprisingly, this expansion of what courts consider in connection with a 

Rule 23 motion has resulted in a corresponding increase in the time it takes to get 

there.  In Halliburton II, for example, the Supreme Court reversed the 5th Circuit’s 

ruling on class certification (for the second time) and remanded with instructions to 

allow a battle of expert witnesses to continue.  This came twelve years after the 

case was filed.  Halliburton II may be an extreme example, but, as noted above, a 

3-year or even 5-year statute of repose will often have expired before a motion to 
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certify a class can be adjudicated.  This new reality has profound implications for 

notice to absent class members, among other things.  As a result, the timing of the 

class certification determination may need to be reconsidered.   

 

The Timing of Class Certification Proceedings 

Fed. R. Civ. P. 23(c)(1)(A): 
 
(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; 
Subclasses. 
(1) Certification Order. 
(A) Time to Issue. At an early practicable time after a person sues or is sued as a 
class representative, the court must determine by order whether to certify the action 
as a class action. 

 
 
N.D Ga. L.R. 23.1(B): 
 
(B) Class Certification. The plaintiff shall move within ninety (90) days after the 
complaint is filed for a determination under Fed. R. Civ. P. 23(c)(1) as to whether 
the suit may be maintained as a class action. Notwithstanding the foregoing, in any 
class action brought pursuant to the Private Securities Litigation Reform Act of 
1995, or a class action in which one or more defendants have filed a motion to 
dismiss pursuant to Fed. R. Civ. P. 12 in lieu of an answer to the complaint, or a 
class action in which one or more parties file a motion for coordination and/or 
consolidation of multiple actions before the Judicial Panel on Multidistrict 
Litigation, the plaintiff shall move for a determination under Fed. R. Civ. P. 
23(c)(1) within thirty (30) days after all defendants have filed an answer to the 
complaint. The Court may extend the time upon a showing of good cause. 
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O.C.G.A. § 9-11-23(f) and (g): 

(f) 

(1) After the commencement of an action in which claims or defenses are 
purported to be asserted on behalf of or against a class, the court shall hold a 
conference among all named parties to the action for the purpose of establishing a 
schedule for any discovery germane to the issue of whether the requested class 
should or should not be certified. At this conference, the court shall set a date for a 
hearing on the issue of class certification. Except for good cause shown, such 
hearing may not be set sooner than 90 days nor later than 180 days after the date on 
which the court issues its scheduling order pursuant to the conference. If evidence 
is presented by affidavit, the parties shall have an opportunity to cross-examine 
affiants as to such testimony offered by affidavit. 

(2) Except for good cause shown, the court shall stay all discovery directed solely 
to the merits of the claims or defenses in the action until the court has issued its 
written decision regarding certification of the class. 

. . . 

(g) A court's order certifying a class or refusing to certify a class shall be 
appealable in the same manner as a final order to the appellate court which would 
otherwise have jurisdiction over the appeal from a final order in the action. The 
appellate courts shall expedite resolution of any appeals taken under this Code 
section. Such appeal may only be filed within 30 days of the order certifying or 
refusing to certify the class. During the pendency of any such appeal, the action in 
the trial court shall be stayed in all respects. 
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Rule 23 – Class Actions 
(a) Prerequisites. One or more members of a class may sue or be sued as 
representative parties on behalf of all members only if: 
(1) the class is so numerous that joinder of all members is impracticable; 

(2) there are questions of law or fact common to the class; 

(3) the claims or defenses of the representative parties are typical of the claims or 
defenses of the class; and 

(4) the representative parties will fairly and adequately protect the interests of the 
class. 

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is 
satisfied and if: 
(1) prosecuting separate actions by or against individual class members would 
create a risk of: 

(A) inconsistent or varying adjudications with respect to individual class members 
that would establish incompatible standards of conduct for the party opposing the 
class; or 

(B) adjudications with respect to individual class members that, as a practical 
matter, would be dispositive of the interests of the other members not parties to the 
individual adjudications or would substantially impair or impede their ability to 
protect their interests; 

(2) the party opposing the class has acted or refused to act on grounds that apply 
generally to the class, so that final injunctive relief or corresponding declaratory 
relief is appropriate respecting the class as a whole; or 

(3) the court finds that the questions of law or fact common to class members 
predominate over any questions affecting only individual members, and that a class 
action is superior to other available methods for fairly and efficiently adjudicating 
the controversy. The matters pertinent to these findings include: 

(A) the class members’ interests in individually controlling the prosecution or 
defense of separate actions; 
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(B) the extent and nature of any litigation concerning the controversy already 
begun by or against class members; 

(C) the desirability or undesirability of concentrating the litigation of the claims in 
the particular forum; and 

(D) the likely difficulties in managing a class action. 

(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; 
Subclasses. 
(1) Certification Order. 
(A) Time to Issue. At an early practicable time after a person sues or is sued as a 
class representative, the court must determine by order whether to certify the action 
as a class action. 

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class 
action must define the class and the class claims, issues, or defenses, and must 
appoint class counsel under Rule 23(g). 

(C) Altering or Amending the Order. An order that grants or denies class 
certification may be altered or amended before final judgment. 

(2) Notice. 
(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or 
(b)(2), the court may direct appropriate notice to the class. 

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3)—or upon 
ordering notice under Rule 23(e)(1) to a class proposed to be certified for purposes 
of settlement under Rule 23(b)(3)—the court must direct to class members the best 
notice that is practicable under the circumstances, including individual notice to all 
members who can be identified through reasonable effort. The notice may be by 
one or more of the following: United States mail, electronic means, or other 
appropriate means.The notice must clearly and concisely state in plain, easily 
understood language: 

(i) the nature of the action; 

(ii) the definition of the class certified; 
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(iii) the class claims, issues, or defenses; 

(iv) that a class member may enter an appearance through an attorney if the 
member so desires; 

(v) that the court will exclude from the class any member who requests exclusion; 

(vi) the time and manner for requesting exclusion; and 

(vii) the binding effect of a class judgment on members under Rule 23(c)(3). 

(3) Judgment. Whether or not favorable to the class, the judgment in a class action 
must: 
(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those 
whom the court finds to be class members; and 

(B) for any class certified under Rule 23(b)(3), include and specify or describe 
those to whom the Rule 23(c)(2) notice was directed, who have not requested 
exclusion, and whom the court finds to be class members. 

(4) Particular Issues. When appropriate, an action may be brought or maintained 
as a class action with respect to particular issues. 
(5) Subclasses. When appropriate, a class may be divided into subclasses that are 
each treated as a class under this rule. 
(d) Conducting the Action. 
(1) In General. In conducting an action under this rule, the court may issue orders 
that: 
(A) determine the course of proceedings or prescribe measures to prevent undue 
repetition or complication in presenting evidence or argument; 

(B) require—to protect class members and fairly conduct the action—giving 
appropriate notice to some or all class members of: 

(i) any step in the action; 

(ii) the proposed extent of the judgment; or 
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(iii) the members’ opportunity to signify whether they consider the representation 
fair and adequate, to intervene and present claims or defenses, or to otherwise 
come into the action; 

(C) impose conditions on the representative parties or on intervenors; 

(D) require that the pleadings be amended to eliminate allegations about 
representation of absent persons and that the action proceed accordingly; or 

(E) deal with similar procedural matters. 

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be 
altered or amended from time to time and may be combined with an order under 
Rule 16. 
(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or 
defenses of a certified class—or a class proposed to be certified for purposes of 
settlement—may be settled, voluntarily dismissed, or compromised only with the 
court’s approval. The following procedures apply to a proposed settlement, 
voluntary dismissal, or compromise: 
(1) Notice to the Class. 
(A) Information That Parties Must Provide to the Court. The parties must provide 
the court with information sufficient to enable it to determine whether to give 
notice of the proposal to the class. 

(B) Grounds for a Decision to Give Notice. The court must direct notice in a 
reasonable manner to all class members who would be bound by the proposal if 
giving notice is justified by the parties’ showing that the court will likely be able 
to: 

(i) approve the proposal under Rule 23(e)(2); and 

(ii) certify the class for purposes of judgment on the proposal. 

(2) Approval of the Proposal. If the proposal would bind class members, the court 
may approve it only after a hearing and only on finding that it is fair, reasonable, 
and adequate after considering whether: 
(A) the class representatives and class counsel have adequately represented the 
class; 
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(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 

(ii) the effectiveness of any proposed method of distributing relief to the class, 
including the method of processing class-member claims; 

(iii) the terms of any proposed award of attorney’s fees, including timing of 
payment; and 

(iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other. 

(3) Identifying Agreements. The parties seeking approval must file a statement 
identifying any agreement made in connection with the proposal. 
(4) New Opportunity to Be Excluded. If the class action was previously certified 
under Rule 23(b)(3), the court may refuse to approve a settlement unless it affords 
a new opportunity to request exclusion to individual class members who had an 
earlier opportunity to request exclusion but did not do so. 
(5) Class-Member Objections. 
(A) In General. Any class member may object to the proposal if it requires court 
approval under this subdivision (e). The objection must state whether it applies 
only to the objector, to a specific subset of the class, or to the entire class, and also 
state with specificity the grounds for the objection. 

(B) Court Approval Required for Payment in Connection with an Objection. 
Unless approved by the court after a hearing, no payment or other consideration 
may be provided in connection with: 

(i) forgoing or withdrawing an objection, or 

(ii) forgoing, dismissing, or abandoning an appeal from a judgment approving the 
proposal. 
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(C) Procedure for Approval After an Appeal. If approval under Rule 23(e)(5)(B) 
has not been obtained before an appeal is docketed in the court of appeals, the 
procedure of Rule 62.1 applies while the appeal remains pending. 
(f) Appeals. A court of appeals may permit an appeal from an order granting or 
denying class-action certification under this rule, but not from an order under Rule 
23(e)(1). A party must file a petition for permission to appeal with the circuit clerk 
within 14 days after the order is entered or within 45 days after the order is entered 
if any party is the United States, a United States agency, or a United States officer 
or employee sued for an act or omission occurring in connection with duties 
performed on the United States’ behalf. An appeal does not stay proceedings in the 
district court unless the district judge or the court of appeals so orders. 
(g) Class Counsel. 
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that 
certifies a class must appoint class counsel. In appointing class counsel, the court: 
(A) must consider: 

(i) the work counsel has done in identifying or investigating potential claims in the 
action; 

(ii) counsel’s experience in handling class actions, other complex litigation, and the 
types of claims asserted in the action; 

(iii) counsel’s knowledge of the applicable law; and 

(iv) the resources that counsel will commit to representing the class; 

(B) may consider any other matter pertinent to counsel’s ability to fairly and 
adequately represent the interests of the class; 

(C) may order potential class counsel to provide information on any subject 
pertinent to the appointment and to propose terms for attorney’s fees and 
nontaxable costs; 

(D) may include in the appointing order provisions about the award of attorney’s 
fees or nontaxable costs under Rule 23(h); and 

(E) may make further orders in connection with the appointment. 
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(2) Standard for Appointing Class Counsel. When one applicant seeks appointment 
as class counsel, the court may appoint that applicant only if the applicant is 
adequate under Rule 23(g)(1) and (4). If more than one adequate applicant seeks 
appointment, the court must appoint the applicant best able to represent the 
interests of the class. 
(3) Interim Counsel. The court may designate interim counsel to act on behalf of a 
putative class before determining whether to certify the action as a class action. 
(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the 
interests of the class. 
(h) Attorney’s Fees and Nontaxable Costs. In a certified class action, the court 
may award reasonable attorney’s fees and nontaxable costs that are authorized by 
law or by the parties’ agreement. The following procedures apply: 
(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to 
the provisions of this subdivision (h), at a time the court sets. Notice of the motion 
must be served on all parties and, for motions by class counsel, directed to class 
members in a reasonable manner. 
(2) A class member, or a party from whom payment is sought, may object to the 
motion. 

(3) The court may hold a hearing and must find the facts and state its legal 
conclusions under Rule 52(a). 
(4) The court may refer issues related to the amount of the award to a special 
master or a magistrate judge, as provided in Rule 54(d)(2)(D). 
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 In this part of the 2019 Class Actions Seminar, I will provide a general 

overview of the removal process under the Class Action Fairness Act of 2005 and 

then an update on recent case law. 

1. General Overview Of CAFA Removal/Remand 
 

A. The Class Action Diversity Jurisdiction Statute (28 U.S.C. 
§ 1332 (d))  

Title 28, United States Code, Section 1332 is the federal statute that 

generally sets forth the original diversity jurisdiction of federal courts. CAFA 

added what is now found in subsection (d) of the statute, and by expanding 

original diversity jurisdiction for class actions, subsection (d) provides the 

primary textual language relevant to removal of class action cases. 

The following are important provisions of subsection (d). 

Greater Than $5 million Required For Amount-In-Controversy. 

For class actions, CAFA increases the required amount-in-controversy to a 

sum or value exceeding $5 million. 28 U.S.C. § 1332 (d)(2). In non-class actions, 

the required amount-in-controversy is only a sum or value exceeding $75,000. 28 

U.S.C. § 1332 (a). 

But Aggregation Of Claims Allowed To Meet Amount-In-Controversy. 

For class actions, the claims of individual class members “shall be 

aggregated” to determine the amount in controversy. 28 U.S.C. § 1332 (d)(6). In 

non-class actions, aggregation of claims for multiple parties is not permitted. 

Also, Minimal Diversity Is Allowed.  

For class actions, no complete diversity between all plaintiffs and all 

defendants is required. Diversity jurisdiction is established in class actions where 
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any plaintiff class member is a citizen of a State different from any defendant; 

any plaintiff class member is a foreign state or citizen of a foreign state and any 

defendant is a citizen of a State; or any plaintiff class member is a citizen of a 

State and any defendant is a foreign state or citizen of a foreign state. 28 U.S.C. § 

1332 (d)(2). In non-class actions, generally, all plaintiffs and all defendants must 

be diverse (e.g., if one plaintiff and one defendant are citizens of the same State, 

there is no diversity jurisdiction, even though other defendants and other 

plaintiffs may be diverse). 28 U.S.C. § 1332 (a). 

Meanwhile, There Are Two Mandatory Exceptions Called The Local 

Controversy Exception And Home-State Exception. 

So, for class actions, the general rule is that removal is allowed if the 

amount in controversy exceeds $5 million, including through aggregation, and 

there is minimal diversity. But there are two mandatory exceptions, which if 

established, require the district court to remand the action. 

The first exception is the local-controversy exception. It provides that a 

district court “shall” decline jurisdiction over a class action in which greater than 

two-thirds of the plaintiff class members are citizens of the State in which the 

action was originally filed; at least one defendant, from whom significant relief is 

sought and whose alleged conduct forms a significant basis for the claims, is a 

citizen of the State in which the action was originally filed; the principal injuries 

were incurred in the State in which the action is brought; and during the three 

years prior to the filing of the class action, no other class action has been filed 

asserting similar allegations has been filed against any of the defendants. 28 

U.S.C. § 1332 (d)(4)(A). 
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The second exception is the home-state exception. It provides that the 

district court “shall” decline jurisdiction over a class action in which two-thirds or 

more of the plaintiff class members and the primary defendants are citizens of 

the State in which the action was originally filed. 28 U.S.C. § 1332 (d)(4)(B). 

Once a defendant has satisfied its burden of establishing class action 

diversity jurisdiction, the plaintiff then bears the burden of establishing that 

either one of the mandatory exceptions applies. See, e.g., Evans v. Walter Indus., 

Inc., 449 F.3d 1159, 1165 (11th Cir. 2006). 

There Is Also One Discretionary Exception. 

Separate from the mandatory exceptions, there is also a discretionary 

exception that allows, but does not require, the district court to decline 

jurisdiction. There are two prerequisites before the district court may consider 

the discretionary exception. Both “more than one-third but less than two-thirds 

of the aggregate class members” and “the primary defendants” must be citizens of 

the State in which the action was originally filed. 28 U.S.C. § 1332 (d)(3). 

If those prerequisites are met, then the district court, in the interests of 

justice and looking at the totality of the circumstances, may decline jurisdiction. 

There are six enumerated factors for the district court to consider, 28 U.S.C. 28 

U.S.C. § 1332 (d)(3)(A)-(F), but they all generally involve whether the claims 

involve federal or interstate issues (which favors retaining jurisdiction) or 

whether they involve state or local issues (which favors declining jurisdiction). 

Several Types Of Class Actions Are Expressly Carved Out And, Therefore, 

Not Subject To Class Action Diversity Jurisdiction Statute. 

If “the primary defendants are States, State officials, or other 
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governmental entities against whom the district court may be foreclosed from 

ordering relief,” the class action diversity jurisdiction statute does not apply. 28 

U.S.C. § 1332 (d)(5)(A). 

If “the number of members of all proposed plaintiff classes in the 

aggregate is less than 100,” the class action diversity jurisdiction statute does not 

apply. 28 U.S.C. § 1332 (d)(5)(B). 

If the class action solely involves a claim “concerning a covered security as 

defined under 16(f)(3)1 of the Securities Act of 1933,” “that relates to the internal 

affairs or governance of a corporation or other form of business enterprise and 

that arises under or by virtue of the laws of the State in which such corporation or 

business enterprise is incorporated or organized,” or “that relates to the rights, 

duties … , and obligations relating to or created by or pursuant to any security (as 

defined under section 2(a)(1) of the Securities Act of 1933),” the class action 

diversity jurisdiction statute does not apply. 28 U.S.C. § 1332 (d)(9). 

Finally, There Is A Provision For Treating Certain “Mass Actions” As Class 

Actions Under The Class Action Diversity Jurisdiction Statute. 

A mass action is expressly defined in subsection (d)(11), but generally 

speaking, it is particular kind of non-class action. Though not a class action, a 

mass action still involves claims of “100 or more persons” that are “proposed to 

be tried jointly.” 28 U.S.C. § 1332 (d)(11). If certain requirements are met, such 

mass actions may be removed just as though they were a class action. 

B. The General Removal Statute (28 U.S.C. § 1441)  

Title 28, United States Code, Section 1441 is the federal statute that 

generally sets forth the authority for actions to be removed to federal courts. 
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There is an additional removal statute specific to class actions, 28 U.S.C. § 1453, 

which will be discussed shortly. But it is important to expressly point out one part 

of the general removal statute that does not apply to class actions. 

The Resident-Defendant Rule Does Not Apply. 

For class actions, removal to federal court is allowed, even where any or all 

defendants are citizens of the State in which the action was originally filed. 28. 

U.S.C. § 1453 (“A class action may be removed to a district court … without 

regard to whether any defendant is a citizen of the State in which the action is 

brought ….”). In non-class actions, removal on the basis of diversity jurisdiction 

alone is not allowed “if any of the parties in interest properly joined and served as 

defendants is a citizen of the State in which such action is brought.” 28 U.S.C. § 

1441. This resident-defendant rule expressly applies only to “jurisdiction under 

section 1332(a),” id., and CAFA jurisdiction is pursuant to subsection (d). 

C. The General Removal Procedure (28 U.S.C. § 1446) 

Title 28, United States Code, Section 1446 is the federal statute that 

generally sets forth the procedure for removal to federal courts. This statute 

expressly applies to class actions. 28 U.S.C. § 1453 (“A class action may be 

removed … in accordance with section 1446 ….”). 

But there are two important exceptions. 

The One-Year Limitation On Cases That Later Become Removable Because 

Of Diversity Jurisdiction Does Not Apply. 

The rule is that a defendant has thirty days from receipt of the initial 

pleading to remove to federal court. 28 U.S.C. § 1446 (b)(1) (“[T]he notice of 

removal … shall be filed within 30 days after the receipt by defendant, through 
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service or otherwise, of a copy of the initial pleading ….”). This rule applies to 

both class actions and non-class actions equally. 

It is also a rule that a second thirty-day period for removal is created 

where the initial pleading did not show that the action was removable, but a later 

paper does show the action is removal. 28 U.S.C. § 1446 (b)(3) (“[I]f the case 

stated by the initial pleading is not removable, a notice of removal may be filed 

within 30 days after receipt by the defendant, through service or otherwise, of a 

copy of an amended pleading … or other paper from which it may first be 

ascertained that the case is one which is or has become removable.”). This rule 

also applies to both class actions and non-class actions equally. 

However, there is an exception to the rule creating the second thirty-day 

period, which applies differently to class actions and non-class actions. For class 

actions, the rule creating the second thirty-day period applies throughout the 

entire time the class action is pending in state court. If at any time, even five 

years later, a subsequent pleading or paper shows that an action, previously 

unremovable, has become removable, a second thirty-day period applies. 

 But in non-class actions, the rule creating the second thirty-day period 

applies only for one year of the class action, if the newly created basis for removal 

is diversity jurisdiction. Stated somewhat differently, If the action has been 

pending in state court for more than one year, and the newly created basis for 

removal is diversity jurisdiction, then no second thirty-day period for removal is 

created. Compare 28 U.S.C. § 1446 (c) (“A case may not be removed under 

subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 

1 year after commencement of the action, unless the district court finds … bad 
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faith in order to prevent … remov[al] [of] the action.”) with 28 U.S.C. § 1453 (“A 

class action may be removed ... in accordance with section 1446 (except that the 

1-year limitation under section 1446(c)(1) shall not apply.”). 

Consent Of All Defendants Is Not Required. 

For class actions, removal is allowed even without the consent of all 

defendants; as long as one defendant wants to remove a class action, removal is 

allowed. 28 U.S.C. § 1453 (“A class action … may be removed by any defendant 

without consent of all defendants.”). In non-class actions, removal is not allowed 

unless “all defendants who have been properly joined and served [ ] join in or 

consent to the removal of the action.” 28 U.S.C. § 1446 (b)(2). 

D. The Class Action Removal Statute (28 U.S.C. § 1453) 

Title 28, United States Code, Section 1453 is the federal statute that 

specifically sets forth the authority for class actions to be removed to federal 

courts. 28 U.S.C. § 1453 (“A class action may be removed to a district court of the 

United States in accordance with section 1446 ….”). 

Three important provisions of class action removal statute have already 

been covered – the resident-defendant rule does not apply, the one-year 

limitation on cases that later become removable because of diversity jurisdiction 

does not apply, and consent of all defendants is not required. However, there is 

one additional, important provision that has not been covered.  

A Court Of Appeals May Accept An Appeal Of An Order Granting Or 

Denying A Motion To Remand A Class Action. 

In general, the procedure after removal is the same for both class actions 

and non-class actions. 28 U.S.C. § 1447 (“Procedure after removal generally”); 28 
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U.S.C. § 1453 (c)(1) (“Section 1447 shall apply to any removal of a case under this 

section ….”). However, there is one provision in the specific class action removal 

statute that alters the normal post-removal procedure for class actions. 

For class actions, a United States court of appeals may accept an appeal of 

an order granting or denying a motion to remand, if an application for appeal is 

made within ten days of the order. 28 U.S.C. § 1453 (c)(1) (“Section 1447 shall 

apply to any removal of a case under this section, except that notwithstanding 

section 1447(d), a court of appeals may accept an appeal from an order of a 

district court granting or denying a motion to remand a class action … if 

application is made to the court of appeals not more than 10 days after the entry 

of the order.”). Notably, this provision does not require a plaintiff or defendant to 

obtain certification from the district court before applying for appeal. 

In non-class actions, generally, “[a]n order remanding a case to the State 

court from which it was removed is not reviewable on appeal or otherwise.” 28 

U.S.C. § 1447 (d). 

2. Updates On Recent Case Law. 
 
 With that general overview of CAFA removal in place, I will now provide 

some updates on recent case law. These updates are meant to be illustrative, not 

exhaustive, and the discussion that takes place at the seminar may involve 

additional or different cases, as additional cases will have come out between the 

writing of this paper and the seminar itself. 

A. Cliff v. Savannah Law Sch., LLC, 2018 WL 4954076 (S.D. 
Ga. Oct. 12, 2018)  

As set forth above, the mandatory local-controversy and home-state 
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exceptions both contain a pre-requisite that greater than two-thirds of the 

plaintiff class members be citizens of the State in which the action was originally 

filed. 28 U.S.C. § 1332 (d)(4)(A)-(B). And for the home-state exception in 

particular, if greater than two-thirds of the plaintiff class members and the 

primary defendants are citizens of the State in which the action was originally 

filed, then nothing else can or needs to be considered; the district court must 

remand. 28 U.S.C. § 1332 (d)(4)(B). 

One consequence of these mandatory exceptions is that, if a plaintiff is 

willing to limit the plaintiff class to only citizens of the State in which the action 

was originally filed, the plaintiffs can often effectively plead their way out of 

CAFA removal, though they may be substantially limiting the size of their class. 

The recent case of Cliff v. Savannah Law School demonstrates this issue. 

In Cliff, several law students filed suit in Georgia state court against Savannah 

Law School and other defendants. Savannah Law School removed the case to 

federal court. The law students moved for remand pursuant to the mandatory 

home-state exception, arguing that all defendants are Georgia citizens and so too 

is the entire plaintiff class. “Plaintiffs defined their class as follows: ‘All persons 

who are citizens of Georgia and who were enrolled in classes at Savannah 

Law School during the 2017-2018 academic year or had applied for admission ….” 

Cliff, 2018 WL 4954076, at *1 (bolding added). 

Judge Baker of the United States District Court for Southern District of 

Georgia granted the motion to remand. As Judge Baker explained, “Plaintiffs 

have restricted their class to ‘persons who are citizens of Georgia,’” and “[a]s 

such, any non-Georgia would not be a ‘member of a class.’” Id. at *2. “Put simply, 
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Defendants cannot prove minimal diversity because any putative class member 

with citizenship diverse to Georgia, by definition, would not fall within the 

proposed class.” Id. 

Judge Baker further noted that “Plaintiffs' counsel admitted at oral 

argument that the class was drafted so as to avoid litigating their case in federal 

court.” Id. at *3. “However, every federal circuit court to address these issues has 

rejected arguments similar to those made by Defendants, and recognized that 

plaintiffs, as ‘masters of their complaint,’ are permitted to define their class as 

they see fit.” Id.; see also Johnson v. Advance Am., 549 F.3d 932, 937 (4th Cir. 

2008); In re Sprint Nextel Corp., 593 F.3d 669, 673 (7th Cir. 2010); In re 

Hannaford Bros. Co. Customer Data Sec. Breach Litig., 564 F.3d 75, 80 (1st Cir. 

2009); Whelan v. Wesley Apartment Homes, LLC, 376 F. Supp. 3d 1312, 1320 

(N.D. Ga. 2019) (“[I]t doesn’t take any evidence to establish that Georgia citizens 

make up at least two-thirds of the members of a class that is open only to Georgia 

citizens.”) (formatting altered). 

B. McAteer v. DCH Reg’l Med. Ctr., 2018 WL 1089873 (N.D. 
Ala. Feb. 26, 2018)  

Because the plaintiffs in Cliff expressly limited their class to Georgia 

citizens only and the defendants were also all Georgia citizens, Cliff and cases like 

Cliff present straightforward legal questions as to whether the local-controversy 

and home-state exceptions apply and require remand. 

However, in many class actions, the facts will not be so clear and well-

defined, and as a result, discovery and fact-finding by the district court may be 

necessary before a decision can be made on these exceptions. Parties and counsel 
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need to be aware of this potential, as the cost and nature of jurisdictional 

discovery may make it so that removal or remand would be unduly burdensome. 

The recent case of McAteer v. DCH Regional Medical Center illustrates 

this issue. In McAteer, a former patient filed suit in federal court against DCH 

Regional Medical Center, DCH Health Systems, and Avectus Healthcare 

Solutions for improper billing and collection of fees. The defendants moved to 

dismiss, arguing that the local controversy and home state exceptions required 

the district court to decline jurisdiction. 

Judge Haikala of United States District Court for the Northern District of 

Alabama neither granted nor denied the motion to dismiss. Judge Haikala first 

noted that, although the class is defined as “[a]ll Alabama residents who have 

received any type of healthcare treatment [from the defendants],” “residency is 

not synonymous with citizenship.” McAteer, 2018 WL 1089873, at *3 

(bolding added). As such, “[t]he proposed plaintiff class may include members 

who reside in Alabama but are not citizens of Alabama,” such as “college students 

who are domiciled in another state but live in Alabama, individuals who have 

moved to Alabama for a period of time to care for a sick family member or for a 

job with a finite term … , and members of the armed services who are domiciled 

in other states but reside in Alabama.” Id. 

Judge Haikala also found that, while the DCH defendants are Alabama 

citizens, “Avectus is not a citizen of Alabama.” Id. at *7. As a result, a question 

was created as to whether “‘the primary defendants’ are citizens of the State in 

which the action was originally filed.” Id. at *6 (bolding added). In particular, 

“courts assessing whether a defendant is a ‘primary defendant’ ask ‘whether, 
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given the claims asserted against the defendant, [the defendant] has potential 

exposure to a significant portion of the class and would sustain a substantial loss 

as compared to other defendants if found liable.’” Id. at *8. However, Judge 

Haikala could not make proper findings regarding this question based on “the 

face of the complaint.” Id. at *10. 

Therefore, “[t]o provide a record on which the Court may make an 

informed analysis of CAFA’s home state exception, the Court instructs the parties 

to engage in jurisdictional discovery.” Id. 

C. Fritsch v. Swift Transp. Co. of Arizona, LLC, 899 F.3d 785 
(9th Cir. 2018)  

Residence/citizenship and “primary defendant” are not the only questions 

that may require factual discovery or otherwise involve factual disputes. Indeed, a 

more frequently litigated issue is the amount-in-controversy requirement. 

The recent case of Fritsch v. Swift Transportation illustrates this issue. In 

Fritsch, a truck driver filed suit in California state court against Swift for wage-

and-hour violations under California labor and employment law. Swift removed 

to federal court, on the basis that Fritsch had provided Swift with a mediation 

brief that, when future attorney fees were added, demonstrated that the amount 

in controversy exceeded $5 million. Fritsch moved for remand, arguing that 

future attorney fees could not be included. The district court granting the motion, 

“explain[ing] ‘that when calculating attorneys’ fees to establish jurisdiction, the 

only fees that can be considered are those incurred as of the date of 

removal.’” Fritsch, 899 F.3d at 790 (bolding added). 

On appeal, the Ninth Circuit reversed. It held that “a court must include 
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future attorneys’ fees recoverable by statute or contract when assessing whether 

the amount-in-controversy requirement is met.” Id. at 794.  “[W]hen we assess 

the amount in controversy at the time of removal, we must include all relief to 

which a plaintiff is entitled if the action succeeds.” Id. “[I]f the law entitles the 

plaintiff to future attorneys’ fees if the action succeeds, ‘then there is no question 

that future [attorneys’ fees] are ‘at stake’ in the litigation,’ and the defendant may 

attempt to prove that future attorneys’ fees should be included in the amount in 

controversy.” Id. (quotation marks omitted). 

While it could seem like this is a straightforward issue, it is not. Other 

circuits have held that “only attorneys’ fees incurred up to the time of removal 

could be included in the amount in controversy.” Id. at 795 (citing ABM Sec. 

Servs., Inc. v. Davis, 646 F.3d 475, 479 (7th Cir. 2011)). Indeed, the Ninth Circuit 

expressly stated that “[o]ur precedent requires us to part ways with the Seventh 

Circuit.” Id.; see also Faltermeier v. FCA US LLC, 899 F.3d 617, 621 (8th Cir. 

2018) (reconciling conflicting Eighth Circuit precedent and finding that “[t]he 

district court properly included in the jurisdictional amount the attorneys’ fees 

that may be awarded”). 

D. Home Depot U.S.A., Inc. v. Jackson, 139 S. Ct. 1743 (2019)  

Finally, there have been questions as to who constitutes a “defendant” 

such that they are entitled to remove pursuant to CAFA, including whether a 

counterclaim defendant is entitled to remove pursuant to CAFA. 

In Home Depot, CitiBank filed suit in North Carolina state court against 

George Jackson to collect on an allegedly unpaid debt arising from a CitiBank-

issued Home Depot credit card. In response, Jackson asserted an individual 
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counterclaim against CitiBank, and he further asserted class third-party claims 

against Home Depot and Carolina Water Systems, alleging that they deceptively 

induced him to buy a water treatment system and, as a result, the sale was void 

and no debt could legally be collected upon such void sale. Citibank later 

dismissed its claims against Jackson, and after such dismissal, Home Depot 

removed the case to federal court. Jackson moved to remand, which the district 

court granted and the Fourth Circuit affirmed. 

After granting certiorari, the Supreme Court affirmed, 5-4, holding that 

the word “defendant” in both the general removal statute and the specific class 

action removal statute “refers only to the party sued by the original 

plaintiff.” 139 S. Ct. at 1746 (bolding added). Therefore, “neither provision 

allows [Home Depot as] a third party to remove.” Id. 

Justice Alito wrote a lengthy dissent. His opinion highlights an important 

consequence of the rule affirmed by the Supreme Court: 

[T]hey have created what Judge Niemeyer called a "loophole" …. 
Palisades Collections LLC v. Shorts , 552 F. 3d 327, 345 (4th Cir. 
2008) (dissenting from denial of rehearing en banc). The potential 
for that "loophole" was first spotted by a civil procedure scholar 
writing shortly after CAFA took effect. See Tidmarsh, Finding Room 
for State Class Actions in a Post-CAFA World: The Case of the 
Counterclaim Class Action, 35 W. St. U. L. Rev. 193, 198 (2007). 
The article outlined a "tactic" for plaintiffs to employ if 
they wanted to thwart a defendant’s attempt to remove a 
class action to federal court under CAFA: They could raise 
their class-action claim as a counterclaim …. In a single 
stroke, the article observed, a defendant’s routine attempt to 
collect a debt from a single consumer could be leveraged 
into an unremovable attack on the defendant’s "credit and 
lending policies" brought on behalf of a whole class of 
plaintiffs—all in the very state courts that CAFA was designed to 
help class-action defendants avoid. 

139 S. Ct. at 1754-55 (bolding added). 
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■ Successfully represented an institutional investor in fraud and RICO cases 
against Bank of America, Countrywide, and JP Morgan. These high-stakes cases 
involved the alleged fraudulent sale of more than $6 billion in mortgage-backed 
securities, millions of pages of documents, unusually well-funded and determined 
adversaries, and complex issues of successor liability.  Suit was filed in Fulton 
County State Court, motions to remove and to dismiss the complaint were 
defeated, discovery conducted, and a confidential settlement negotiated in the 
client’s favor.

■ Successfully served as plaintiffs’ counsel in several class actions representing 
home borrowers in lawsuits against large banks for improperly charging post-
payment interest on FHA-insured loans. The cases, which were pending in in the 
Northern District of Georgia and the Southern District of Florida, settled for $32.5 
million. A summary of the cases can be found here.

■ Currently representing school teachers in a proposed class action against 
Dekalb County, Georgia for breach of contract relating to the County’s unlawful 
suspension of retirement benefits, with around $250 million at stake. The case 
is currently pending before the Supreme Court of Georgia after the Court of 
Appeals found that the teachers are entitled to summary judgment in their favor. A 
summary of the case can be found here.

■ Currently representing Georgia tenants in severals proposed class actions against 
large residential apartment landlords for violations of the Georgia security deposit 
statute. The cases are currently pending before the State Court of Dekalb County.

Professional Activities
Board Member, David J. Bederman Emory Law School Supreme Court Advocacy 
Program
Advisor, University of Georgia Appellate Litigation Clinic

One Atlantic Center
1201 West Peachtree St. NW
Suite 3900
Atlanta, GA 30309
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Barry Goheen  

Barry Goheen has practiced for 25 years, focusing on consumer class actions; credit-
related, financial products and services; data breach and privacy litigation; and complex 
litigation. 
 
CLASS ACTIONS  

Mr. Goheen has served as lead or co-counsel in over 50 class actions in all areas of the law, 
including antitrust, financial products and services, securities fraud, consumer protection, 
privacy/data breach, product liability and general commercial disputes in state and 
federal courts representing such clients as The Coca-Cola Company, SunTrust Banks, 
Priority Payment Systems, Post Properties, Equifax, GreenSky, Aaron’s, Chico’s, SCANA, 
Humana, Bank of America, Brown & Williamson Tobacco Corporation, Jefferson-Pilot Life 
Insurance Company, 3M, Wal-Mart, and Lockheed Martin Corporation.  

His class action matters include: 

• Participation in several phases of a multi-phase trial of a product liability class 
action in Miami, Florida. 

• Lead counsel in the defense of a proposed nationwide RICO class action brought 
against automobile manufacturer alleging misrepresentation of horsepower in 
the vehicles. 

• Lead counsel in over 20 class actions against consumer reporting agency alleging 
violations of Fair Credit Reporting Act, including entering trial of FCRA class 
action in 2010 in federal court in Pennsylvania, settling case on favorable terms 
for client after opening statements. 

• Lead or co-counsel in defense of over 40 proposed class actions brought by 
consumers of cigarette products, obtaining dismissal or denial of class 
certification in all but two cases. 

• Lead counsel in data breach class action arising from laptop theft exposing 
information of voters. 
 

 
 

  

barry.goheen@fisherbroyles.com  
   
Direct: (678) 592-9507 
   

Practice Areas 

 Commercial Litigation 

 Cyber-Risk, Privacy & Data Security 

 Litigation — Civil Pretrial and Trial 
Services 
TCPA Practice Group 
 
 
Bar Admissions   

Georgia 
Tennessee 
 
 
Education   

Vanderbilt 1989, B.A. 

Vanderbilt 1994, J.D. 

 
Large Law Firm Experience  

King & Spalding 
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Representative Cases 

• Consumer Privacy/Data Breach: Singletery v. Equifax Info. Servs., LLC, 540 Fed. Appx. 939 (11th Cir. 2013) 
(affirming summary judgment and denial of class certification); Soutter v. Equifax Info. Servs., LLC, 498 Fed. 
Appx. 260 (4th Cir. 2012) (reversing class certification); Carvalho v. Equifax Info. Servs., LLC, 629 F.3d 876 (9th 
Cir. 2010), aff’g 588 F. Supp. 2d 1089 (N.D. Cal. 2008) (summary judgment in proposed class action); Perrill v. 
Equifax Info. Servs., 205 F. Supp. 3d 869 (W.D. Tex. 2016) (granting motion to dismiss class complaint); 2016); 
Jackson v. Equifax Info. Servs., No. 13-cv-2382 (N.D. Ga. Sept. 11, 2015) (granting summary judgment in 
proposed nationwide class action); Williams v. Citi Mortgage, Inc., 2014 WL 1406601(W.D. Okla. Apr. 10, 2014) 
(granting motion to dismiss class allegations); Parker v. Midland Credit Mgmt., Inc., 874 F. Supp. 2d 1353 (M.D. 
Fla. 2012) (granting motion to dismiss class complaint); Chakejian v. Equifax Info. Services, LLC, 275 F.R.D. 201 
(E.D. Pa. 2011) (approving class settlement); Throckmorton v. Metro. Gov’t of Nashville and Davidson Co., No. 
08C43 (Davidson Co., TN, Cir. Ct. 2008) (dismissing data breach class action complaint); Gardner v. Equifax 
Info. Services, 2007 WL 2261688 (D. Minn. Aug. 6, 2007) (denying class certification). 

• FACTA: Kirchein v. Pet Supermarket, Inc., 297 F. Supp. 3d 1354 (S.D. Fla. 2018) (dismissing FACTA class action 
due to lack of standing); Reed v. Golf & Tennis Pro Shop, Inc., No. 14-885 (D.N.J. April 1, 2015) (approving FACTA 
class settlement); Kopelow v. Shell Oil Co., No. 8:08-cv-1040 (M.D. Fla. June 30, 2008) (dismissing proposed 
FACTA class action). 

• Commercial Privacy: Peters v. Equifax Consumer Svcs., 597 Fed. Appx. 408 (9th Cir. 2015).  
• TCPA: Garrett v. SCANA Mktg., Inc., No. 1:15-cv-03881 (N.D. Ga. May 12, 2017) (individual settlement of 

proposed TCPA class action); Wreyford v. Citizens for Transportation Mobility, Inc., No. 1:12-cv-02524 (N.D. 
Ga. Oct. 16, 2014) (approving TCPA class settlement). 

• Background/Employee Screening: Hayes v. Aaron’s, Inc., No. 15-2090 (E.D. La. Jan. 6, 2016) (dismissing 
proposed background screening class action); Antoine v. Aaron’s, Inc., No. 1:14-cv-02120 (N.D. Ga. Mar. 2, 
2015) (dismissing proposed background screening class action). 

• Other Consumer Class Actions: Anderson v. R.J. Reynolds Tobacco Co., 112 Fed. Appx. 491 (6th Cir. 2004) 
(affirming dismissal of class action complaint); Perry v. American Tobacco Co., 324 F.3d 845 (6th Cir. 2003) 
(affirming dismissal of class action complaint); Terlizzi v. Altitude Mktg., Inc., No. 1:16-cv-01712 (D. Colo. May 
14, 2018) (granting motion to compel individual arbitration in proposed class action); Alfortish v. GreenSky, 
LLC, 2017 WL 699830 (E.D. La. Feb. 22, 2017) (granting motion to compel individual arbitration in proposed 
class action); Jones v. Bank of America Corp., 2013 WL 6198206 (M.D. Ga. Nov. 27, 2013) (granting motion to 
dismiss class complaint); Parker v. Midland Credit Mgmt., Inc., 874 F. Supp. 2d 1353 (M.D. Fla. 2012) (granting 
motion to dismiss class complaint); Schulte v. Fifth Third Bank, 2011 WL 3269340 (N.D. Ill. July 29, 2011) 
(approving class settlement); Rollins, Inc. v. Warren, 653 S.E.2d 794 (Ga. App. 2007) (decertifying class); Parker 
v. Brush Wellman, Inc., 377 F. Supp. 2d 1290 (N.D. Ga. 2005) (granting motion to dismiss class complaint); In 
re Motorsports Antitrust Litigation, 112 F. Supp. 2d 1329 (N.D. Ga. 2000) (approving class settlement); Insolia 
v. Philip Morris Inc., 186 F.R.D. 535 (W.D. Wis. 1998) (denying class certification). 
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TRIALS  

In addition to the class trial identified above, Mr. Goheen has extensive trial experience in business litigation matters 
arising in varied areas of the law. 

• Lead counsel in jury trial in case brought under Fair Credit Reporting Act, obtaining defense verdict (affirmed 
on appeal) in case where plaintiff sought $25 million. 

• Lead counsel in the two-week bench trial of a RICO case asserted against one of the firm’s clients in federal 
court in Louisiana. 

• Lead counsel in the defense of a franchisor-franchisee dispute in the Southern District of Georgia, in which the 
jury returned a defense verdict that was affirmed by the Eleventh Circuit Court of Appeals. 

• Co-counsel for plaintiffs in fraud and civil RICO case that obtained $6 million verdict against defendants, with 
damages tripled to $18 million. 

Representative Cases  

Morris v. Equifax Info. Services LLC, 289 Fed. Appx. 708 (5th Cir. 2008) (affirming defense verdict); Maiz v. Virani, 253 
F.3d 641 (11th Cir. 2001) (affirming jury’s RICO verdict); Coffee v. General Motors Acc. Corp., 30 F. Supp. 2d 1376 (S.D. 
Ga. 1998) (granting partial summary judgment), 218 F.3d 746 (table) (11th Cir. 2000) (affirming defense verdict).  

OTHER REPRESENTATIVE LITIGATION 

Mr. Goheen has experience litigating a broad array of business and commercial matters for such clients as The Coca-
Cola Company, Priority Payment Systems, Trustmark National Bank, Sprint Corporation, Xerox Corporation, GMAC, 
Home Depot, Equifax, and Royal Oak Enterprises, Inc. including: 

• *Assisted in defense of antitrust action brought by competitor of soft drinks manufacturer, obtaining summary 
judgment. 

• Lead counsel in defense of civil RICO action in case brought account debtor against factor, obtaining summary 
judgment. 

• Lead counsel in defense of trade secrets case brought by majority shareholders of company against minority 
shareholders. 

• Lead counsel in antitrust and unfair competition case brought by telecommunications provider. 

Representative Cases  

Okocha v. Trans Union LLC, 488 Fed. Appx. 535 (2d Cir. 2012) (affirming summary judgment); Aclys Intern. v. Equifax, 
438 Fed. Appx. 689 (10th Cir. 2011) (affirming dismissal); Ex parte King, 59 So. 3d 21 (Ala. 2010) (granting writ of 
mandamus); Intera Corp. v. Henderson, 428 F.3d 605 (6th Cir. 2005) (affirming dismissal of complaint); Versa Products, 
Inc. v. Home Depot, USA, Inc., 387 F.3d 1325 (11th Cir. 2004) (dismissing plaintiffs' appeal); Priority Payment Sys., LLC 
v. SignaPay Ltd., 161 F. Supp. 3d 1294 (N.D. Ga. 2016) (granting preliminary injunction in trade secret case); Novartis 
Animal Health US, Inc. v. Earle Palmer Brown, LLC, 424 F. Supp. 2d 1358 (N.D. Ga. 2006) (granting summary judgment), 
aff’d, 2007 WL 906446 (11th Cir. 2007); PepsiCo, Inc. v. Coca-Cola Company, 114 F. Supp. 2d 243 (S.D.N.Y. 2000) 
(granting summary judgment), aff'd, 315 F.3d 101 (2d Cir. 2002). 
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SELECTED PRESENTATIONS/PANELS/PUBLICATIONS SINCE 2011 

• Author, “Disproportionate or Bankrupting Liability in FCRA Class Actions Remains an Uncertain Class 
Certification Issue,” Consumer Fin. Services Law Report, Vol. 14, Iss. 24 (1/19/11); 

• Co-Author, “The Credit Card Accountability and Disclosure Act of 2009 and Other Recent Lead Developments 
Affecting Consumer Class Actions in the Financial Services Industry,” Journal of Taxation and Regulation of 
Financial Institutions, Vol. 25, No. 1 (Sept./Oct. 2011); 

• Panelist, “Consumer Finance Class Actions: FCRA and FACTA,” Strafford, March 2012; 
• Panelist, “Data Breaches – Coming to a Network Near You,” Chartis, Houston, Texas, October 2011; 
• Speaker, “FACTA and the Dodd Frank Act,” The Knowledge Congress, November 2012; 

* Panelist, Cybersecurity Law & Policy In-House Summit, Global Law Forum, Washington, D.C., January2014; 
• Co-Author, “Target and Neiman Marcus face government probes and litigation as a result of holiday-season 

cyberattacks,” www.lexology.com, February 3, 2014; 
• Speaker, “Class Action Efforts Based on Data Thefts and Security Breaches,” State Bar of Georgia, Atlanta, 

Georgia, September 2014; 
• Author, “Standing to sue for risk of identity theft based on the compromise of personal identifying information,” 

Financier Worldwide, December 2014; 
• Quoted, “Target’s data breach liabilities mount as credit card issuers’ suit proceeds,” 

www.businessinsurance.com, January 4, 2015; 
• Author, “Target data breach class actions withstand dismissal,” www.financierworldwide.com, Expert Briefing, 

March 2015; 
• Quoted, “Justices Should Weigh in on Standing Issue in Breach Class Action, Former Judge Says,” 

Bloomberg/BNA Class Action Litigation Report, 4/25/15 (16 CLASS 464); 
• Author, “Expert Q&A on Standing in Data Breach Class Actions,” Practical Law, April/May 2015; 
• Quoted, “Why So Many Data Breach Lawsuits Fail,” www.bankinfosecurity.com, May 11, 2015; 
• Quoted, “Target, MasterCard settlement not a sure thing,” www.businessinsurance.com, May 12, 2015; 
• Author, “Supreme Court Prepares to Weigh FCRA and ‘Actual Injury,’” Corporate Counsel, 

www.corporatecounsel.com, June 23, 2015; 
• Author, “Supreme Court to decide whether Congress may confer standing on consumers to sue for statutory 

violations in the absence of actual harm,” www.financierworldwide.com, Expert Briefing, July 2015; 
• Speaker, “Standing and the Requirement of Injury in Class Actions,” State Bar of Georgia, Atlanta, Georgia, 

September 2015; 
• Speaker, “Increased FCRA Background Check Litigation - How Employers Reduce Risk in 2016,” The Knowledge 

Congress, December 2015; 
• Panelist, “FCRA Class Actions in Employment on the Rise: Avoiding and Defending Claims,” Strafford, January 

2016; 
• Speaker, 24th National Conference on Consumer Finance Class Actions & Litigation, American Conference 

Institute, January 2016; 
• Co-Author, “Cybersecurity Considerations for Real Estate Investment Firms,” PREA Quarterly, Spring 2016; 
• Speaker, "Ascertainability: Rule 23's Latest Battleground," State Bar of Georgia, Atlanta, Georgia, September 

2016; 
• Co-Author, “Challenges Ahead For Banks Pursuing Data Breach Claims,” Law360, October 13, 2016; 
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• Quoted, “Yahoo Breach Combined Class Suit May Grow to 1.5 B Accounts,” Bloomberg BNA Class Action 
Litigation Report, December 15, 2016; 

• Co-Author, “Perspectives: Recent District Court Decision Creates Higher Standard for Financial Institutions 
Pursuing Data Breach Claims,” Corporate Disputes, January-March 2017; 

• Quoted, “Unredacted Card Receipt Allegations Cost Microsoft $1.2M,” Bloomberg BNA Class Action Litigation 
Report, March 10, 2017; 

• Speaker, "Spokeo One Year Later," State Bar of Georgia, Atlanta, Georgia, September 2017; 
• Co-Chair, Cambridge Forum on Defense Class Action Litigation, Dana Point, California, October 2017, October 

2018. 

TEACHING 
 
Adjunct Professor, Emory School of Law, 2011-2019, Advanced Pretrial Litigation and Class Actions. 

 

RECOGNITION 

Member of the Vanderbilt Law Review, Executive Associate Justice of the Vanderbilt Moot Court Board, and recognized 
in the 1993-94 edition of Who’s Who in American Law Students 

 

AMICUS BRIEFS 

Atlanta Apartment Association amicus brief before Georgia Court of Appeals (December 2018) 
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ICLE BOARD

NAME POSITION TERM EXPIRES

Ms. Carol V. Clark Member 2022

Mr. Harold T. Daniel, Jr. Member 2022

Ms. Laverne Lewis Gaskins Member 2021

Hon. Kenneth Bryant Hodges, III Member 2020

Ms. Allegra J. Lawrence Member 2022

Mr. C. James McCallar, Jr. Member  2021

Mrs. Jennifer Campbell Mock Member 2020

Mr. Kenneth L. Shigley Member 2020

Mr. A. James Elliott Emory University 2020

Mr. Buddy M. Mears John Marshall 2020

Dean Daisy Hurst Floyd Mercer University 2020

Mr. Cassady Vaughn Brewer Georgia State University 2020

Ms. Carol Ellis Morgan University of Georgia 2020

Hon. John J. Ellington Liaison 2020

Mr. Jeffrey Reese Davis Staff Liaison 2020

Ms. Michelle E. West Staff Liaison 2020



GEORGIA MANDATORY 
CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 

with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 

area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 

Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 

1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 

of continuing legal education activity in the area of trial practice. These trial practice hours are 

included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 

“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 

succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 

Excess trial practice hours may be carried over for one year. A portion of your ICLE name tag is 

your ATTENDANCE CONFIRMATION which indicates the program name, date, amount paid, CLE 

hours (including ethics, professionalism and trial practice, if any) and should be retained for your 

personal CLE and tax records. DO NOT SEND THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 

State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 

at ICLE programs need do nothing more as their attendance will be recorded in their Bar record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 

the registration desk. ICLE does not guarantee credit in any state other than Georgia. If you have 

any questions concerning attendance credit at ICLE seminars, please call: 678-529-6688



gabar.org/ICLE

Follow ICLE
on Social Media

facebook.com/iclega

linkedin.com/company/iclega

twitter.com/iclega
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