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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE





Presiding:
Safiya W. Byars, Program Co-Chair, The Byars Firm, Inc., Atlanta, GA
Dara Lynn Berger, Program Co-Chair, Berger Immigration Law LLC, Atlanta, GA

WEDNESDAY, OCTOBER 23, 2019

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A removable jacket or sweater is recommended.)

 8:00  WELCOME AND PROGRAM OVERVIEW
  Safiya W. Byars, Program Co-Chair, The Byars Firm, Inc., Atlanta, GA

 8:05  CONSULAR PROCESSING FOR IMMIGRANT PETITIONS THROUGH FAMILY 
MEMBERS AND RECENT IMMIGRATION UPDATES FOR CONSULAR INTERVIEWS

  F. Rocky Rawcliffe, Rojas & Rawcliffe Immigration, LLC, Atlanta, GA

 8:50  GENERAL OVERVIEW OF ADJUSTMENT OF STATUS PETITONS WITH A FOCUS ON 
IMMEDIATE RELATIVES OF UNITED STATES CITIZENS AND UPDATES WITH THE 
ATLANTA DISTRICT OFFICE

  Erin Elliott, Elliott Immigration Law, LLC , Altanta, GA

 9:50  BREAK

 10:00  COMMON ISSUES THAT TRIGGER DENIALS, INADMISSIBILITY AT THE UNITED 
STATES CONSULATE OR THE LOCAL IMMIGRATION DISTRICT OFFICE IN THE 
UNITED STATES AND THE APPLICABLE AVAILABLE SOLUTIONS/WAIVERS

  Kristin Gledhill Williams, The Gledhill Law Firm, LLC, Norcross, GA
  Grace Kennedy, The Kennedy Immigration Firm, LLC, Atlanta, GA

 11:00  LUNCH

 11:25  ALTERNATIVE PETITIONS TO COMPLETE ADJUSTMENT OF STATUS IN THE UNITED 
STATES WHEN THE PETITIONER IS NO LONGER AVAILABLE TO CONTINUE OR 
INITIATE THE IMMIGRANT PROCESS

  Carolyn L. Toth, The Law Offices of Socheat Chea, Duluth, GA
  Kristen Shepherd, The Law Offices of Socheat Chea, Duluth, GA

 12:15  REMOVAL OF CONDITIONS ON CONDITIONAL PERMANENT RESIDENCE
  Sarah W. H.Owings, Owings Immigration Law, LLC, Atlanta, GA

vii
AGENDA



 1:10  FUNDAMENTALS OF NATURALIZATIONS
  Tracie Klinke, Klinke Immigration, LLC, Marietta, GA

 1:50  BREAK

 2:00  PROFESSIONALISM IN IMMIGRATION LAW
  Anton Mertens, The Mertens Firm, Atlanta, GA

 3:05  ADJOURN
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Consular Processing For Immigrant Petitions Through 
Family Members And Recent Immigration Updates For 
Consular Interviews
Presented By:

F. Rocky Rawcliffe
Rojas & Rawcliffe Immigration, LLC
Atlanta, GA
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FAMILY BASED PETITIONS
Presented by: Rocky Rawcliffe

The Rawcliffe Firm, LLC

PETITIONERS AND BENEFICIARIES

• Petitioners are the individuals filing the petition on
behalf of their alien relative. Petitioners are either
U.S. Citizens (USC) or Lawful Permanent Residents
(LPR).

• Beneficiaries are the individuals being petitioned
by their relative. Beneficiaries are classified as an
Immediate Relative (IR) or as a Preference
Category (PC)relative.

• Derivative Beneficiaries are the unmarried
children under the age of 18 of a principal
beneficiary of a preference category petition
only. No derivatives on an immediate relative
petition.
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BENEFICIARY CLASSIFICATIONS
• Immediate Relatives are beneficiaries for whom there 

is a visa immediately available upon approval of the 
petition. This means that these beneficiaries may 
immediately begin the process of applying for 
permanent residence.

• Preference Category beneficiaries are those for whom 
a visa is not immediately available upon approval and 
must wait for the approved petition to become 
current. The wait is determined by the specific 
preference category and country of origin. Each 
month the Department of State releases the Visa 
Bulletin which shows where the priority date is for each 
category.

PREFERENCE CATGORIES

Chapter 1 
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VISA BULLETIN

SEPTEMBER 2019

I’M A US CITIZEN. CAN I PETITION FOR…
• My spouse – Yes (Immediate Relative)
• My unmarried child under 21 y/o – Yes (Immediate 

Relative)
• My parent (if I am over 21 y/o) – Yes (Immediate 

Relative)
• My son or daughter – Yes (Preference Category)
• My sibling (if I am over 21 y/o) – Yes (Preference 

Category)
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I’M A LAWFUL PERMANENT RESIDENT. CAN I PETITION FOR MY…

• My spouse – Yes (Preference Category)
• My unmarried child under 21 y/o – Yes (Preference 

Category)
• Unmarried son or daughter over 21 y/o – Yes 

(Preference Category)
• PRACTICE TIP – Be very careful in advising clients about 

how a marriage will affect their status as a beneficiary. If 
a son or daughter marries they fall out of the petition 
which could have disastrous consequences for families.

KNOW THE DEFINITIONS
• Child – an individual can be classified as a child multiple 

ways:
1. biological in wedlock;
2. stepchild (provided the step relationship created prior to 

the child’s 18th birthday);
3. adoption while under the age of 16, or adopted under 

the age of 18 with a sibling under the age of 16;
4. out of wedlock (for fathers) if acknowledged, 

legitimated, and there exists a caring parent / child 
relationship)

• Son / Daughter – over 21 years of age

Chapter 1 
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KNOW THE DEFINITIONS

• Parent – a parent can be genetic, legal, adoptive, or step 
relative (provided child under 18 when relationship 
created);

• Marriage – can be civil, registered, or common law 
(where applicable), and MUST BE A GOOD FAITH 
RELATIONSHIP;

• PRACTICE TIP – If you even suspect a relationship is in bad 
faith, tell the potential client what you think. If the couple 
can’t overcome your doubts, then do yourself a favor   
and refer them elsewhere. People still get away with 
marriage fraud, but it’s tougher to do than you think.

NOTABLE EXCEPTIONS

• Self Petitioner – in certain instances an 
individual can self petition if they fall into a 
certain category (widow / widower, battered 
spouse of USC or LPR, special immigrant 
juveniles);

• Fiancées and their derivatives – can only be 
petitioned for by a USC. Whether or not this is 
a route that will benefit the intending 
immigrant is a case specific factual 
determination.
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KNOW THE FORMS
• All forms can be found and downloaded for free from 

the USCIS website at uscis.gov;
• Form I-130 for all immediate relative and preference 

category petitions;
• Form I-129F for all fiancé petitions;
• Form I-360 for all self petitions;
• PRACTICE TIP – READ THE FORM INSTRUCTIONS – THE 

NISTRUCTIONS WILL TELL YOU EVERYTHING YOU NEED 
TO KNOW.

MARRIAGE FRAUD – PRACTICE TIPS
• Don’t do it;
• Just because a couple doesn’t have much documentary evidence of 

their relationship does not mean the relationship is in bad faith;
• Just because a couple has overwhelming documentation does not 

mean the relationship is in good faith;
• Don’t be afraid to address this issue with a potential Client – it will be 

beneficial to you both in the long run;
• If your client is caught – they are done. It is virtually impossible to recover 

from a fraud finding; (there is a difference between a marriage fraud 
finding and a denial based on insufficient evidence of the bona fides of 
the marriage)

• If you are caught knowingly assisting – you are done. You will be fined 
heavily and might be heading to prison;

NEVER WORTH IT NO MATTER THE CIRCUMSTANCE
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CONSULAR PROCESSING
1. Whole new agency – rather than dealing with USCIS (a sub-agency of DHS), 

consular processing happens through the US Department of State, 
specifically the National Visa Center (NVC) and consular posts abroad.

2. With that new agency comes a new culture. It’s still the government 
though…

3. Some points to ponder:
a. There is no judicial review of consular decisions like those of 
decisions made by USCIS;
b. Applicants must be well prepared for any consular appointments 
as you will not be there to advise;
c. Everything in the Applicant’s life is on the table…everything
they’ve ever done;
d. Is it worth shutting down social media? 

AFFIDAVIT OF SUPPORT
1. Forms I-864, I-864A, I-864W;
2. This is a contract between the petitioner (who will be jointly 

and severally liable with any co-sponsors) and the federal 
government;

3. Although a USCIS form, it will be reviewed and determined 
adequate by the US Department of State, specifically the 
National Visa Center and the consular post abroad;

4. For outbound consular appointments this needs to be 
prepared well and supported by the best evidence possible –
account transcripts issued by the IRS rather than an Applicant 
provided copy of a W-2 and an unexecuted Form 1040; 
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CONTACT INFORMATION

If you don’t know something or are unsure – call somebody 
before you give out advice. It may not seem like you’re dealing 

with someone’s life…but that’s exactly what you’re dealing 
with.

Email – rocky@therawcliffefirm.com
Telephone – (678) 310-0357
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A Focus On Immediate Relatives Of United States Citizens 
And Updates With The Atlanta District Office
Presented By:

Erin Elliott
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Adjustment of  Status: Focus on 
Immediate Relatives

• Updates from Atlanta Field Office 
Included

Erin Elliott (Ustaoglu)
Elliott Immigration Law

Immediate Relative Petition

• File I-130 petition to establish relationship and petitioner’s immigration 
status

• If  the person is an immediate relative, entered legally and has no 
inadmissibility issues you can file the I-130 along with an I-485 (Adjustment 
of  Status application) 

• INA section 245 sets forth the law on Adjustment of  Status (AOS) 
Regulations and procedures for AOS applications are found at 8 CFR section 
245.1-22, 1245.1-22
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Is 
Beneficiary 
eligible to 
file I-485 
with I-130 
within the 

United 
States?

Be an Immediate Relative (spouse, parent, 
child under 21 of  USC)

Have been admitted or paroled into the 
United States

Be admissible to the 
United States and not 
removable

OR be eligible under 
INA section 245(i)

*Please make sure to look at 245(i) eligibility 
issues when analyzing a case 

Marriage – Based Petitions

• Must be bona fide at inception – analyze relationship during initial 
consultation

• Evidence of  relationship – focus on commingled finances, evidence the 
couple is living together and photographs together with friends/family

• Petitioner and Beneficiary must be eligible to marry

• Standard for good faith marriage - preponderance of  evidence

• Look at preconceived intent issues

Chapter 2 
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Forms for filing the marriage-based adjustment of  status with USCIS

• I-130, Petition for Alien Relative

• I-130A Supplement

• I-485, Application to Adjust Status

• I-765, Application for Employment Authorization (not required)

• I-131, Application for Travel Document (not required)

• I-864, Affidavit of  Support / I-864W

Affidavit 
of  

Support

INA Section 212(a)(4) lists public charge as 
reason for inadmissibility

Affidavit of  support is an enforceable 
contract between Petitioner and 
Government

Divorce does not terminate obligation

Obligation ends when intending immigrant 
naturalizes, ceases to be LPR, has worked 40 
qualifying hours in U.S, or dies

Chapter 2 
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I-864 P

• Typically 125% of  federal poverty line 

• Know what to review on 1040 versus 1040A

• Federal means tested benefits include: Food 
Stamps, Medicaid, SSI, TANF, SCHIP

• Means tested does NOT include: emergency 
Medicaid, short-term, non-cash emergency 
relief, student assistance, Head Start 
Programs, means-tested programs under the 
Elementary and Secondary Education Act

• Update effective 10/2019 

Affidavit 
of  

Support –
Issues that 
may arise

NO PRIOR 
TAXABLE INCOME

JOINT SPONSOR / 
HOUSEHOLD 

MEMBER

USE OF ASSETS

SELF 
EMPLOYMENT

EXEMPTION FROM 
AFFIDAVIT OF 

SUPPORT (I-864W)
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Children/Stepchildren

• “Child” defined under INA 101(b)

• Step children qualify so long as step-parent relationship created (marriage) 
before child’s 18th birthday

• In event step-parents divorce, the step parent relationship may continue 
Matter of  Pagnerre, 131 I&N Dec 688 (BIA 1971)

Current Issues 
(Atlanta Field 

Office)

Public Charge

Delays, delays, delays

Transfers to Montgomery

Change in Infopass procedure

Termination of  attorney liaison

Chapter 2 
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What is your recourse?

Service 
request Ombudsman Congressional 

Liaison
Writ of  

Mandamus

Contact Information:

Erin Elliott (Ustaoglu)
Elliott Immigration Law LLC
www.elliottimmigrationlaw.com
erin@erinelliottesq.com
(404)-890-0372
3355 Lenox Road, Suite 750
Atlanta, GA 30326
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
[REDACTED] [REDACTED] AND 
[REDACTED] [REDACTED] 
 

Plaintiffs,  
 

v.  
 
WILLIAM BARR, Attorney General of the 
United States, KEVIN MCALEENAN, Acting 
Secretary of the Department of Homeland 
Security (DHS), KEN CUCCINELLI, Acting 
Director of U.S. Citizenship and Immigration 
Services (USCIS), LINDA SWACINA, District 
Director of U.S. Citizenship and Immigration 
Services (USCIS) 
 

Defendants. 
______________________________________/ 

CASE NO.: 
 
COMPLAINT FOR WRIT OF 
MANDAMUS UNDER 28 U.S.C.§ 1361. 

 
COMPLAINT 

 
COME NOW Plaintiffs in the above-captioned case, by and through undersigned counsel, 

and file this civil action to compel agency action unreasonably delayed and state the following in 

support of this Complaint: 

JURISDICTION AND VENUE 

1. This action arises under the United States Constitution and the Immigration and Nationality 

Act of 1952, 8 U.S.C. § 1101 et seq. (“INA”), as amended by the Antiterrorism and 

Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, and the Illegal 

Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 110 

Stat. 1570.   

AILA Doc. No. 19091132. (Posted 9/11/19)
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2. This Court has jurisdiction over this petition for a Writ of Mandamus under 28 U.S.C. § 

1331, 28 U.S.C. § 2201, the Administrative Procedures Act (APA), 5 U.S.C. §§ 555(b), 

701 et. Seq., 701(a)(2),  706(1), and the Mandamus Act, 28 U.S.C.§ 1361.  

3. Venue is proper in the Southern District of Florida pursuant to 28 U.S.C. §§ 1391(b)(2) 

and (e). The Plaintiffs seek adjudication of their Form I-485, Application to Register 

Permanent Residence or Adjust Status, pursuant to 8 U.S.C. § 1255. Plaintiffs reside at 

xxx. Plaintiffs’ applications are being adjudicated by the USCIS District Field Office in 

Miami, Florida. 

PARTIES 

4. Plaintiff, [REDACTED] [REDACTED], is a 76-year-old native and citizen of Colombia. 

She is the parent of two (2) U.S. citizens, one of whom sponsored her for U.S. residence.  

5. Plaintiff, [REDACTED] [REDACTED], is an 80-year-old native and citizen of Colombia. 

He is the parent of two (2) U.S. citizens, one of whom sponsored her for U.S. residence. 

He is also the spouse of Plaintiff, [REDACTED] [REDACTED]. 

6. Defendant, William Barr, is the Attorney General of the United States, whose office 

address is US Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 

20530. 

7. Defendant, Kevin McAleenan, is the Acting Secretary of the Department of Homeland 

Security (DHS), whose office address is 245 Murray Lane, Building 410, SW, Washington, 

DC 20528. 

8. Defendant, Ken Cuccinelli, is the Acting Director of U.S. Citizenship and Immigration 

Services (USCIS), whose office address is USCIS, 20 Massachusetts Ave, NW, 

Washington, DC 20529. 

AILA Doc. No. 19091132. (Posted 9/11/19)
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9. Defendant, Linda Swacina, is the District Director for USCIS in Miami, Florida, whose 

office address is USCIS, 8801 NW 7th Ave, Miami, FL 33150.  

10. Each Defendant is sued in his or her official capacity. Defendants, William Barr, Kevin 

McAleenan, Ken Cuccinelli, and Linda Swacina are responsible for the adjudication of 

Plaintiffs’ applications to Register Permanent Residence or Adjust Status pursuant to 8 

U.S.C. § 1255. 

EXHAUSTION OF ADMINISTRATIVE REMEDIES 

11. No exhaustion of remedy requirement applies to the Plaintiffs’ complaint. Nonetheless, 

Plaintiffs, through counsel, have repeatedly inquired as to the status of their applications 

for lawful permanent residence.  

12. Counsel first started inquiring about the above-referenced cases on January 17, 2018, when 

Plaintiffs’ work and travel permits filed pursuant to their applications for adjustment of 

status to permanent residence were not timely processed.  

13. On January 22, 2019, counsel was able to speak with an officer about Plaintiffs’ pending 

applications. Counsel was advised that these cases would be scheduled for an interview in 

the Miami District Field Office, shortly.  

14. On April 29, 2019, when no action on the cases had been taken, another formal inquiry 

was filed with USCIS. Counsel was advised that our inquiry would be responded to by 

June 1, 2019.  

15. When no response was received, another formal inquiry was filed on May 31, 2019.  

16. Two (2) weeks later, a complaint was filed with the DHS Ombudsman’s Office. To date, 

no response has been received from this office. 

17. On June 18, 2019, a response from USCIS was received to the June 1, 2019 inquiry, stating 

AILA Doc. No. 19091132. (Posted 9/11/19)
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that the Plaintiffs’ cases were awaiting an interview, and they should be receiving an 

appointment notification from their local Field Office (USCIS - Miami Field Office) once 

they were able to schedule the appointment.  

18. The response provided no information as to when Plaintiffs’ cases would likely be 

scheduled, or why their cases have taken so long to be scheduled in the first place. 

19. On March 18, 2019, USCIS ended the process of individuals being able to schedule an 

appointment to speak with a USCIS officer in person at their local Miami Field Office. 

20. Instead, the new procedure requires the individual to call USCIS’ customer service, where 

an officer determines if an in-person appointment is necessary. Then, the individual must 

stand by for a return phone call anytime (day or night, weekday or sometimes even on 

weekends, over the next 72 hours). If the call is missed or if the individual is driving at the 

time the call is received, the whole process must be reinitiated. 

21. Counsel has not been provided the opportunity to schedule any appointments to inquire in 

person about the pending cases.   

22. In alignment with its removal of customer service from its mission statement, USCIS has 

removed applicant’s ability to personally inquire about a case at a local office. 

FACTUAL ALLEGATIONS 

23. On June 26, 2017, Plaintiffs’ son, [REDACTED], filed an I-130, Petition for Alien Relative 

on behalf of Plaintiffs to accord Plaintiffs status as immediate relatives of a U.S. citizen. 

Exhibit 1, I-130 Receipt Notices for [REDACTED] and [REDACTED] [REDACTED]. 

24. Accompanying xxxx I-130 petition, Plaintiffs filed their own applications for lawful 

permanent residence pursuant to 8 U.S.C. § 1255 on June 26, 2017. Exhibit 2, I-485 

Receipt Notices for [REDACTED] and [REDACTED] [REDACTED]. 

AILA Doc. No. 19091132. (Posted 9/11/19)
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25. Plaintiffs, ages 76 and 80, are elderly.  

26. Plaintiff, [REDACTED] [REDACTED], has had health issues and is approaching the end 

of the days when he can travel without assistance.  

27. Plaintiffs have health insurance in the United States and substantial assets enabling them 

to care for themselves. 

28. Not only have Plaintiffs’ applications for residence been delayed, but their applications for 

a travel document have also been delayed. Thus, Plaintiffs have been unable to travel 

during the pendency of their adjustment process. 

29. On March 31, 2019, USCIS published that the processing time for a family-based 

adjustment of status application was 11.7 months. Plaintiffs’ applications have been 

pending 100% longer than the normal processing times. Exhibit 3, Historical National 

Average Processing Time for All USCIS Offices.  

30. When Plaintiffs’ applications were originally filed, on June 26, 2017, USCIS’ processing 

times for family-based adjustment of status applications were 8.4 months. Id. Thus, they 

expected USCIS to be done reviewing their applications in early 2018. Plaintiffs could not 

have imagined that almost two (2) years after they filed their applications, USCIS is still 

processing them.  

31. Plaintiffs’ numerous inquiries have not resulted in the processing of their applications. 

32. Moreover, on March 31, 2019, USCIS noted that the processing times had almost doubled 

since FY 2016. 

33. Other numerous applications for adjustment of status as an immediate relative pending in 

Miami, Florida, filed long after Plaintiffs’ applications, have been scheduled and 

processed. 

AILA Doc. No. 19091132. (Posted 9/11/19)
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34. Plaintiffs’ applications are unreasonably delayed. On December 23, 2016, USCIS raised 

filing fees. In implementing the new fee increase, DHS commented that these new fees “do 

not merely cover the cost of adjudication time. The fees also cover the resources required 

for intake of immigration benefit requests, customer support, fraud detection, background 

checks, and administrative requirements.” U.S. Citizenship and Immigration Services Fee 

Schedule, 81 Fed. Reg. 73292 (December 24, 2016). Federal Register: The Daily Journal 

of the United States Government, 

https://www.federalregister.gov/documents/2016/10/24/2016-25328/us-citizenship-and-

immigration-services-fee-schedule. 

35. USCIS, in implementing its new fee schedule, projected it would take under two (2) hours 

to adjudicate an immediate relative visa petition. Exhibit 4. Table of USCIS’ Competition 

Rates per Benefit Request.  

36. USCIS is a fee-funded agency. Each Plaintiff paid $1,675 to USCIS for the processing of 

their visa petition and application for adjustment of status. See Exhibits 1 and 2. 

37. According to 8 U.S.C. § 1571(b),  

It is the sense of Congress that the processing of an immigration benefit application 
should be completed not later than 180 days after the initial filing of the application, 
except that a petition for a nonimmigrant visa under section 1184(c) of this title 
should be processed not later than 30 days after the filing of the petition. 
 
Clearly, Congress did not contemplate an adjudication time of two (2) years or more.  

38. Plaintiffs are elderly. The inordinate delay in the processing of their adjustment of status 

applications has truly impacted the quality of their lives. They have missed family 

weddings and special occasions abroad (as they have not been permitted to travel), and 

they have missed numerous travel opportunities that they will not be able to recapture due 

to their declining health. 
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39. Plaintiffs are not asking this Court to order USCIS to approve their pending applications 

to adjust status; instead, Plaintiffs are merely asking this Court to order USCIS to 

adjudicate their applications.  

40. If for some reason USCIS has delayed adjudication of Plaintiffs’ cases because Plaintiffs 

present a security risk to the United States, then it behooves USCIS to determine if this is 

the case quickly since Plaintiffs are in the interior of this country. 

CLAIMS FOR RELIEF 

41. Plaintiffs re-allege and incorporate by reference paragraphs 1 through 40 above. 

42. Defendants owe to Plaintiffs the duty to act on their applications. 

43. Defendants have failed to exercise this duty.   

REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs request that the Court: 

1. Assume jurisdiction over the matter; 

2. Issue a Writ of Mandamus compelling Defendants to act on Plaintiffs’ applications for 

lawful permanent residence, or find that the adjudication of Plaintiffs’ applications for 

lawful permanent residence has been inordinately delayed; 

3. Award Plaintiff reasonable costs and attorney’s fees; and 

4. Award such further relief as the Court deems just and proper. 

Dated: June 21, 2019 Respectfully submitted, 
/s/ Tammy Fox-Isicoff  
Tammy Fox-Isicoff  
FL Bar No. 371661  
tfox@rifkinfox.com  
Rifkin & Fox-Isicoff, P.A.  
1110 Brickell Avenue, Suite 600  
Miami, FL 33131  
Telephone: +1.305.371.2777  
Facsimile: +1.305.375.9517  
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Common Issues that Trigger Denials, Inadmissibility at the US Consulate 

and the Local Immigration District Office and the Applicable 

Solutions/Waivers 

Now that you have covered the basic process of adjustment of status interviews and 

consular processing at US embassies abroad, we will consider some common problems 

that arise during these cases and possible solutions.  We will break this up into two 

parts: Common issues occurring at US Embassies abroad, and common issues occurring 

at USCIS offices state-side. 

A. Problems during consular processing

Let’s begin with consular processing problems. When your client is at an embassy 

outside of the US trying to get their immigrant visa to come back in, it is said that they 

are “applying for admission” to the United States.  Therefore, grounds of inadmissibility 

will apply to them.  The INA §212 contains a list of the grounds of inadmissibility, of 

which there are many. We will focus on the most common grounds that we have 

encountered. 

Problem 1: Public Charge 

William goes to the US embassy in Juarez to get his green card. During the interview, he 

states that his petitioning wife doesn’t work. She receives WIC and SNAP. His children 

receive food stamps, free school lunches, and nobody has health insurance. William  

tells the officer that he does work but most of his income is “under the table” otherwise, 

they wouldn’t qualify for benefits.  The tax return that William files with his US citizen 

wife reveal an income of $8,000 per year. William confirms that his rent is 

approximately $15,000 a year but reminds the officer that he can’t really declare all of 

his income otherwise his three children would not qualify for benefits.   

William mentions that he has a couple of other children that he does not pay child 

support on. He helped the mothers of those children complete some paperwork last year 

so they too could get some benefits. 

 William tells the officer that his good friend Bob has signed an Affidavit of Support 

confirming that Bob will support him financially should the need arise. When 
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questioned, William can’t remember Bob’s last name and admits that he has never been 

to his house.  The officer denies Willaim’s immigrant visa application and he is now 

stuck in Mexico.  How do you help William? 

William finds a new co-sponsor, aunt Susie, and eventually returns to the United States. 

He decides to apply for food stamps and medicare for himself as well as his family so he 

can save money on food and medical care.  The family moves to Section 8 housing . A 

year later, Susie calls you in a panic over a letter she has received. What do you do? 

 

 

Problem #2: Gang Tattoos 

Jorge is a Mexican national who had entered the United States EWI in 2005.  He then 

married a USC wife, Georgina, who petitioned for him on Form I-130.  The I-130 

application was approved, as was their subsequent I-601A waiver. Jorge has been set for 

his consular interview in Ciudad Juarez next week.  Before he departs the US, he comes 

into your office for one final consultation.  You notice a tattoo on his right hand that you 

had not seen before.  Jorge confirms that he recently had three dots tattooed below his 

thumb on his right hand just last week.  He wants to know if that’s going to be a problem 

at his consular interview. Is there a ground of inadmissibility that may apply to Jorge? 

What advice do you give him? 

 

Jorge’s visa is approved. He is so happy that he refers his twin brother Robert to you. 

Robert comes to the office to discuss his case. Robert has a tattoo that says “Mara 

Salvatrucha” across his forehead, a happy clown face and a sad clown face on his chest 

with the words “Laugh now, Cry later,” he has a tear drop tattooed on his face and the 

words “I am in a gang” tattooed on his neck. Robert also has an approved I-130 petition.  

Although he has several loitering arrests, Robert is gainfully employed and has paid his 

taxes. The couple has two special needs children. What advice do you give him?  

____________________________________________________________  
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Problem #3: Drug/alcohol problems 

Juan is a national of El Salvador. He has never been to the US.  Four years ago, he was 

messing around on the internet and came across a chat site, where he met Lucinda.  

Lucinda is a US Citizen.  Juan and Lucinda fell in love over the course of their chatting, 

and Lucinda went down to El Salvador last year and married Juan.  She came back to 

the US, filed an I-130 for him, and the petition was approved. Lucinda calls your office 

in tears.  She tells you that Juan had his consular interview in San Salvador this morning 

and that he was drunk when he went to the interview and now his visa has been denied. 

She also mentioned that the receptionist in the doctor’s office had asked Juan if he liked 

to party while he was getting his immigration medical exam. Juan admits to telling the 

receptionist that he does indeed like to party and even told the receptionist where she 

could buy some marijuana from his old dealer.   Is there a ground of inadmissibility that 

applies to Juan? What, if anything, can you do for him? 

 

Problem #4: In absentia bar 

Ivan comes into your office for a consultation. He is from Honduras and entered the US 

EWI in 1999.  He was caught by ICE as he was crossing into the US, and because he was 

17 years old at the time they issued the NTA, then let him into the US for the purposes of 

appearing for his removal hearing.  They released him into the custody of his LPR uncle.  

Ivan did not stay with his uncle.  Immediately upon entering the US he came to Atlanta 

where his parents are, and he began living with them.  He never updated his address 

with immigration and never appeared for his court hearing.  He says that his uncle never 

gave him the court notice. Ivan is now 36 years old and just got married to a US Citizen, 

with whom he has three kids.  One of his children has cerebral palsy.  He wants to know 

what he can do to get his greencard? 

 

Problem #5: Unlawful presence bars 

Same as hypothetical above, except Ivan was never caught by ICE and so an NTA was 

never issued. How can he get his greencard? 
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Problem #6: Criminal Convictions 

Sulemi is from Venezuela.  She entered the US EWI in 2015.  Upon entering the US, she 

fell in love with Martin, an LPR.  Martin filed an I-130 for her which was approved.  It 

took two years for the priority date to become available, and now Sulemi is finally ready 

to go to her consular interview.  She is really excited because she also just found out that 

she is pregnant, and she can’t wait to get back to Venezuela to tell her parents in person 

the good news. While she is in your office for the final consultation, Sulemi reveals that 

she forgot to tell you that in 2015, about a month after she entered the US, she was 

shopping in Walmart in DeKalb county with a friend, and when they tried to leave the 

store a security guard stopped them. Sulemi says she was mortified to realize that her 

friend had been shoplifting.  Sulemi says the security guard mistakenly accused her of 

shoplifting too, and that when she went to court she pled guilty because the interpreter 

told her that was the easiest way to close her case. She does not have any of the 

paperwork to show you.  She says that she took care of it though, because she paid the 

fine. What advice do you have for her? 

 

Problem #7: Prior orders of removal  

Eduard is from France.  He initially entered the US under the Visa Waiver Program in 

February 2014.  In April 2014, he was caught driving while intoxicated and placed into 

removal proceedings.  The judge found that he lacked good moral character, denied his 

request for voluntary departure, and ordered him removed.  In January 2017, Eduard 

met Cynthia, a US Citizen, while vacationing in Paris, and they were married two weeks 

later.  Cynthia filed the I-130 on her own and it was approved, but now she does not 

know how to proceed with the case and she is in your office looking for advice as to how 

to finish Eduard’s greencard process.  What do you tell her? 

 

Problem #8: False claims to USC 

Lauro is from Peru.  He entered the US EWI in 1991 and has lived in various states.  In 

2001, he was living in Texas.  He says he applied for a driver’s license while he was 
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there.  When you press him further, he reveals that the lady at the DMV asked him if he 

was a US Citizen and he may have told her “yes”.  He received his Texas driver’s license 

after he passed his driving test the next day.  He says that he has not renewed the 

driver’s license since it expired in 2011.  In 2016 he married the mother of his six 

children, Matilde, who is an LPR.  They have not filed any paperwork yet and want to 

know how to proceed. Lauro also mentions that after his marriage, he decided to turn 

his life around. He applied for a job with the US government online. The online job 

application asked if he was a US citizen and he went ahead and clicked yes because he 

really wanted the job. Lauro heard that school lunches were an issue in a local election. 

He feels strongly in healthy eating habits for our children. He voted in the local election. 

You schedule Lauro for a consultation in your office but he informs you that he cannot 

make it on the day you have a consultation space available because he has been called 

for jury duty. Advise Lauro.  

 

Problem #9: Admissions to multiple entries 

Manuel Hugo comes into your office.  He is married to a US Citizen, who is diabetic and 

has hypertension.  They tell you that Manuel entered the US EWI in 2004.  They have an 

approved I-130 and I-601A waiver.  While at the consular interview, the officer asks 

Manuel on what dates he entered the US.  Manuel responds that he entered EWI in 

2004, then he left in 2006 to spend Christmas with his family in Mexico, and came back 

in without inspection in February 2006. Manuel calls you after the interview in shock 

that he did not get his visa, since his I-601A waiver had already been approved.  What 

can you do for Manuel?  

 

Problem #10: Communication problems with the NVC/Embassies 

You have just sent a client down to Tegucigalpa, Honduras fort her consular interview.  

The client has a great case, given that she only has one entry into the US, she has a USC 

Husband, two minor USC children, and has never been arrested.  Her only offense is her 

unlawful entry into the US in 2007, and you correctly filed the I-601A waiver which was 
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approved. The client calls you after the interview and tells you that she did not 

understand much of what the consular officer said.  He only gave her a paper which says 

her case is under administrative processing. The paper does not say why.  The paper also 

does not offer any timeframes.  What can you do to find out more information?   

 

B. USCIS interview problems: 

When a client is adjusting status state-side at the local USCIS office, they are also 

considered to be “applying for admission” to the US and so the same grounds of 

inadmissibility apply to them.  Many of the same issues, such as false claims to USC, 

criminal convictions, and prior orders come up during these interviews.  Waivers that 

are available at the consulate are also usually available to a person applying at USCIS.  

Consider the following examples: 

 

 

Problem #11: Fraud 

Naylea is a Mexican citizen who used a fake visa to enter the US back in 2001.  She was 

caught at the border and paroled in so that she could attend her removal proceeding.  

She appeared at court and claimed asylum.  Naylea applied for asylum based on the 

violence that women suffer in Guatemala.  The judge denied her asylum claim and 

ordered her removed.  She never left.  In 2004 she met her husband, a US Citizen, and 

they had five kids together. She comes into your office and you help her apply for 

adjustment of status.  During the interview, you disclose the fraud to the interviewing 

officer. He asks you if there is a waiver available? 

 

Problem #12: Overstaying Voluntary Departure 

Margarita was placed into removal proceedings back in 2011 after she was caught 

driving with no license.  At the time, she was an EWI entrant with only three years 

physical presence.  Her lawyer told her to take voluntary departure so that she could 
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preserve her ability to consular process back into the US in the event that she ever gets 

married to a USC.  Margarita went along with her attorney and the IJ granted her 

voluntary departure request. However, Margarita never intended to leave the US. 

Instead, she moved to a new apartment in Norcross, GA. In 2017 she got married to a 

US Citizen man named Harold.  The two are totally in love, and Harold desperately 

wants to apply for Margarita’s greencard so that she can finally be legal.  What advice do 

you have for them? 

 

Problem #13: Prior orders 

Siria is from El Salvador.  She entered EWI in 1999.  She had been caught at the border 

when she entered the US and removal proceedings were initiated.  Siria did appear for 

her removal hearing but she says the lawyer never did anything for her and the IJ 

ordered her removed.  She did not leave. Instead, she applied for TPS in 2001 and it was 

granted.  She currently maintains her TPS status.  She applied for an advance parole 

document in 2006 and it was granted.  She successfully travelled to El Salvador to visit 

her sick mother and returned two weeks later. She was inspected and admitted by 

immigration.  Now, her USC son has turned 21 and wants to file for his mother. What 

options are available for her? 

 

Problem #14: Communication problems with USCIS 

 Purity is from Kenya.  In 2011 she is placed into removal proceedings because she was 

arrested for identity fraud and possession of fake documents.  She tells you that she was 

abused by her USC husband.  You file forms I-360 (an abuse petition)  and I-485 ( a 

green card application) for her.  The I-360 is granted. At that point, the government 

attorney agrees to terminate her removal proceedings so that she can pursue her I-485 

before USCIS.  The case should be transferred automatically over to USCIS for an 

interview, but a year later, you still do not have your interview notice.  What can you do? 
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INA: ACT 212 - GENERAL CLASSES OF ALIENS INELIGIBLE TO 

RECEIVE VISAS AND INELIGIBLE FOR ADMISSION; WAIVERS OF 

INADMISSIBILLITY  

Sec. 212. [8 U.S.C. 1182]  

(a) Classes of Aliens Ineligible for Visas or Admission.-Except as otherwise provided in this Act, 

aliens who are inadmissible under the following paragraphs are ineligible to receive visas and 

ineligible to be admitted to the United States:  

(1) Health-related grounds.-  

(A) In general.-Any alien-  

(i) who is determined (in accordance with regulations prescribed by the Secretary of Health and 

Human Services) to have a communicable disease of public health significance; 1b 

(ii) 1except as provided in subparagraph (C) 1a who seeks admission as an immigrant, or who 

seeks adjustment of status to the status of an alien lawfully admitted for permanent residence, 

and who has failed to present documentation of having received vaccination against vaccine-

preventable diseases, which shall include at least the following diseases: mumps, measles, 

rubella, polio, tetanus and diphtheria toxoids, pertussis, influenza type B and hepatitis B, and any 

other vaccinations against vaccine-preventable diseases recommended by the Advisory 

Committee for Immunization Practices,  

(iii) who is determined (in accordance with regulations prescribed by the Secretary of Health and 

Human Services in consultation with the Attorney General)-  

(I) to have a physical or mental disorder and behavior associated with the disorder that may pose, 

or has posed, a threat to the property, safety, or welfare of the alien or others, or  

(II) to have had a physical or mental disorder and a history of behavior associated with the 

disorder, which behavior has posed a threat to the property, safety, or welfare of the alien or 

others and which behavior is likely to recur or to lead to other harmful behavior, or  
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(iv) who is determined (in accordance with regulations prescribed by the Secretary of Health and 

Human Services) to be a drug abuser or addict, is inadmissible.  

(B) Waiver authorized.-For provision authorizing waiver of certain clauses of subparagraph (A), 

see subsection (g).  

(C) 1EXCEPTION FROM IMMUNIZATION REQUIREMENT FOR ADOPTED CHILDREN 

10 YEARS OF AGE OR YOUNGER.--Clause (ii) of subparagraph (A) shall not apply to a child 

who--  

(i) is 10 years of age or younger,  

(ii) is described in section subparagraph (F) or (G) of section 101(b)(1)(F), and 1c 

(iii) is seeking an immigrant visa as an immediate relative under section 201(b), if, prior to the 

admission of the child, an adoptive parent or prospective adoptive parent of the child, who has 

sponsored the child for admission as an immediate relative, has executed an affidavit stating that 

the parent is aware of the provisions of subparagraph (A)(ii) and will ensure that, within 30 days 

of the child's admission, or at the earliest time that is medically appropriate, the child will receive 

the vaccinations identified in such subparagraph.  

(2) Criminal and related grounds.-  

(A) Conviction of certain crimes.-  

(i) In general.-Except as provided in clause (ii), any alien convicted of, or who admits having 

committed, or who admits committing acts which constitute the essential elements of-  

(I) a crime involving moral turpitude (other than a purely political offense) or an attempt or 

conspiracy to commit such a crime, or  

(II) a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the 

United States, or a foreign country relating to a controlled substance (as defined in section 102 of 

the Controlled Substances Act (21 U.S.C. 802)), is inadmissible.  

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one crime if-  
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(I) the crime was committed when the alien was under 18 years of age, and the crime was 

committed (and the alien released from any confinement to a prison or correctional institution 

imposed for the crime) more than 5 years before the date of application for a visa or other 

documentation and the date of application for admission to the United States, or  

(II) the maximum penalty possible for the crime of which the alien was convicted (or which the 

alien admits having committed or of which the acts that the alien admits having committed 

constituted the essential elements) did not exceed imprisonment for one year and, if the alien was 

convicted of such crime, the alien was not sentenced to a term of imprisonment in excess of 6 

months (regardless of the extent to which the sentence was ultimately executed).  

(B) Multiple criminal convictions.-Any alien convicted of 2 or more offenses (other than purely 

political offenses), regardless of whether the conviction was in a single trial or whether the 

offenses arose from a single scheme of misconduct and regardless of whether the offenses 

involved moral turpitude, for which the aggregate sentences to confinement 2 were 5 years or 

more is inadmissible.  

(C) 2aCONTROLLED SUBSTANCE TRAFFICKERS- Any alien who the consular officer or the 

Attorney General knows or has reason to believe--  

(i) is or has been an illicit trafficker in any controlled substance or in any listed chemical (as 

defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), or is or has been a 

knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking in 

any such controlled or listed substance or chemical, or endeavored to do so; or  

(ii) is the spouse, son, or daughter of an alien inadmissible under clause (i), has, within the 

previous 5 years, obtained any financial or other benefit from the illicit activity of that alien, and 

knew or reasonably should have known that the financial or other benefit was the product of such 

illicit activity, is inadmissible.  

(D) Prostitution and commercialized vice.-Any alien who-  

(i) is coming to the United States solely, principally, or incidentally to engage in prostitution, or 

has engaged in prostitution within 10 years of the date of application for a visa, admission, or 

adjustment of status,  
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(ii) directly or indirectly procures or attempts to procure, or (within 10 years of the date of 

application for a visa, admission, or adjustment of status) procured or attempted to procure or to 

import, prostitutes or persons for the purpose of prostitution, or receives or (within such 10- year 

period) received, in whole or in part, the proceeds of prostitution, or  

(iii) is coming to the United States to engage in any other unlawful commercialized vice, whether 

or not related to prostitution, is inadmissible.  

(E) Certain aliens involved in serious criminal activity who have asserted immunity from 

prosecution.-Any alien-  

(i) who has committed in the United States at any time a serious criminal offense (as defined in 

section 101(h)),  

(ii) for whom immunity from criminal jurisdiction was exercised with respect to that offense,  

(iii) who as a consequence of the offense and exercise of immunity has departed from the United 

States, and  

(iv) who has not subsequently submitted fully to the jurisdiction of the court in the United States 

having jurisdiction with respect to that offense, is inadmissible.  

(F) Waiver authorized.-For provision authorizing waiver of certain subparagraphs of this 

paragraph, see subsection (h).  

(G) 2b2cFOREIGN GOVERNMENT OFFICIALS WHO HAVE COMMITTED 

PARTICULARLY SEVERE VIOLATIONS OF RELIGIOUS FREEDOM- Any alien who, 

while serving as a foreign government official, was responsible for or directly carried out, at any 

time, particularly severe violations of religious freedom, as defined in section 3 of the 

International Religious Freedom Act of 1998 (22 U.S.C. 6402), is inadmissible.  

(H) 2bbSIGNIFICANT TRAFFICKERS IN PERSONS-  

(i) IN GENERAL- Any alien who commits or conspires to commit human trafficking offenses in 

the United States or outside the United States, 42 or who the consular officer, the Secretary of 

Homeland Security, the Secretary of State, 42 or the Attorney General knows or has reason to 

Chapter 3 
13 of 34

https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-101/0-0-0-434.html#0-0-0-1221
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2373
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2373
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2379
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2383
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2383


 

believe is or has been a knowing aider, abettor, assister, conspirator, or colluder with such a 

trafficker in severe forms of trafficking in persons, as defined in the section 103 of such Act, is 

inadmissible.  

(ii) BENEFICIARIES OF TRAFFICKING- Except as provided in clause (iii), any alien who the 

consular officer or the Attorney General knows or has reason to believe is the spouse, or 

daughter of an alien inadmissible under clause (i), has, within the previous 5 years, obtained any 

financial or other benefit from the illicit activity of that alien, and knew or reasonably should 

have known that the financial or other benefit was the product of such illicit activity, is 

inadmissible.  

(iii) EXCEPTION FOR CERTAIN SONS AND DAUGHTERS- Clause (ii) shall not apply to a 

son or daughter who was a child at the time he or she received the benefit described in such 

clause.  

(I) 2bbbMONEY LAUNDERING- Any alien--  

(i) who a consular officer or the Attorney General knows, or has reason to believe, has engaged, 

is engaging, or seeks to enter the United States to engage, in an offense which is described in 

section 1956 or 1957 of title 18, United States Code (relating to laundering of monetary 

instruments); or  

(ii) who a consular officer or the Attorney General knows is, or has been, a knowing aider, 

abettor, assister, conspirator, or colluder with others in an offense which is described in such 

section; is inadmissible.  

(3) Security and related grounds.-  

(A) In general.-Any alien who a consular officer or the Attorney General knows, or has 

reasonable ground to believe, seeks to enter the United States to engage solely, principally, or 

incidentally in-  

(i) any activity (I) to violate any law of the United States relating to espionage or sabotage or (II) 

to violate or evade any law prohibiting the export from the United States of goods, technology, 

or sensitive information,  
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(ii) any other unlawful activity, or  

(iii) any activity a purpose of which is the opposition to, or the control or overthrow of, the 

Government of the United States by force, violence, or other unlawful means, is inadmissible.  

(B) Terrorist activities-  

(i) 3 4 4aIN GENERAL.-Any alien who-  

(I) has engaged in a terrorist activity,  

(II) a consular officer, the Attorney General, or the Secretary of Homeland Security knows, or 

has reasonable ground to believe, is engaged in or is likely to engage after entry in any terrorist 

activity (as defined in clause (iv));  

(III) has, under circumstances indicating an intention to cause death or serious bodily harm, 

incited terrorist activity;  

(IV) is a representative (as defined in clause (v)) of--  

(aa) a terrorist organization (as defined in clause (vi)); or  

(bb) a political, social, or other group that endorses or espouses terrorist activity;  

(V) is a member of a terrorist organization described in subclause (I) or (II) of clause (vi);  

(VI) is a member of a terrorist organization described in clause (vi)(III), unless the alien can 

demonstrate by clear and convincing evidence that the alien did not know, and should not 

reasonably have known, that the organization was a terrorist organization;  

(VII) endorses or espouses terrorist activity or persuades others to endorse or espouse terrorist 

activity or support a terrorist organization;  

(VIII) has received military-type training (as defined in section 2339D(c)(1) of title 18, United 

States Code) from or on behalf of any organization that, at the time the training was received, 

was a terrorist organization (as defined in clause (vi)); or  
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(IX) is the spouse or child of an alien who is inadmissible under this subparagraph, if the activity 

causing the alien to be found inadmissible occurred within the last 5 years, is inadmissible.  

An alien who is an officer, official, representative, or spokesman of the Palestine Liberation 

Organization is considered, for purposes of this chapter, to be engaged in a terrorist activity.  

4 (ii) EXCEPTION- Subclause (IX) 4d of clause(i) does not apply to a spouse or child--  

(I) who did not know or should not reasonably have known of the activity causing the alien to be 

found inadmissible under this section; or  

(II) whom the consular officer or Attorney General has reasonable grounds to believe has 

renounced the activity causing the alien to be found inadmissible under this section.  

4 (iii) TERRORIST ACTIVITY DEFINED.-As used in this Act, the term "terrorist activity" 

means any activity which is unlawful under the laws of the place where it is committed (or 

which, if 4 it had been committed in the United States, would be unlawful under the laws of the 

United States or any State) and which involves any of the following:  

(I) The highjacking or sabotage of any conveyance (including an aircraft, vessel, or vehicle).  

(II) The seizing or detaining, and threatening to kill, injure, or continue to detain, another 

individual in order to compel a third person (including a governmental organization) to do or 

abstain from doing any act as an explicit or implicit condition for the release of the individual 

seized or detained.  

(III) A violent attack upon an internationally protected person (as defined in section 1116(b)(4) 

of title 18, United States Code) or upon the liberty of such a person.  

(IV) An assassination.  

(V) The use of any-  

(aa) biological agent, chemical agent, or nuclear weapon or device, or  
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(bb) explosive, 4 firearm, or other weapon or dangerous device (other than for mere personal 

monetary gain), with intent to endanger, directly or indirectly, the safety of one or more 

individuals or to cause substantial damage to property.  

(VI) A threat, attempt, or conspiracy to do any of the foregoing.  

(iv) 44bENGAGE IN TERRORIST ACTIVITY DEFINED- As used in this chapter, the term 

"engage in terrorist activity" means, in an individual capacity or as a member of an organization-  

(I) to commit or to incite to commit, under circumstances indicating an intention to cause death 

or serious bodily injury, a terrorist activity;  

(II) to prepare or plan a terrorist activity;  

(III) to gather information on potential targets for terrorist activity;  

(IV) to solicit funds or other things of value for--  

(aa) a terrorist activity;  

(bb) a terrorist organization described in clause (vi)(I) or (vi)(II); or  

(cc) a terrorist organization described in clause (vi)(III), unless the solicitor can demonstrate by 

clear and convincing evidence that he did not know, and should not reasonably have known, that 

the organization was a terrorist organization;  

(V) to solicit any individual--  

(aa) to engage in conduct otherwise described in this subsection;  

(bb) for membership in a terrorist organization described in clause (vi)(I) or (vi)(II); or  

(cc) for membership in a terrorist organization described in clause (vi)(III) unless the solicitor 

can demonstrate by clear and convincing evidence that he did not know, and should not 

reasonably have known, that the organization was a terrorist organization; or  
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(VI) to commit an act that the actor knows, or reasonably should know, affords material support, 

including a safe house, transportation, communications, funds, transfer of funds or other material 

financial benefit, false documentation or identification, weapons (including chemical, biological, 

or radiological weapons), explosives, or training--  

(aa) for the commission of a terrorist activity;  

(bb) to any individual who the actor knows, or reasonably should know, has committed or plans 

to commit a terrorist activity;  

(cc) to a terrorist organization described in subclause (I) or (II) of clause (vi) or to any member 

of such an organization; or  

(dd) to a terrorist organization described in clause (vi)(III), or to any member of such an 

organization, unless the actor can demonstrate by clear and convincing evidence that the actor 

did not know, and should not reasonably have known, that the organization was a terrorist 

organization.  

5 (v) REPRESENTATIVE DEFINED.-As used in this paragraph, the term "representative" 

includes an officer, official, or spokesman of an organization, and any person who directs, 

counsels, commands, or induces an organization or its members to engage in terrorist activity.  

(vi) 5a4cTERRORIST ORGANIZATION DEFINED- As used in this section, the term 'terrorist 

organization' means an organization?  

(I) designated under section 219;  

(II) otherwise designated, upon publication in the Federal Register, by the Secretary of State in 

consultation with or upon the request of the Attorney General or the Secretary of Homeland 

Security, as a terrorist organization, after finding that the organization engages in the activities 

described in subclauses (I) through (VI) of clause (iv); or  

(III) that is a group of two or more individuals, whether organized or not, which engages in, or 

has a subgroup which engages in, the activities described in subclauses (I) through (VI) of clause 

(iv).  
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(C) Foreign policy.-  

(i) In general.-An alien whose entry or proposed activities in the United States the Secretary of 

State has reasonable ground to believe would have potentially serious adverse foreign policy 

consequences for the United States is inadmissible.  

(ii) Exception for officials.-An alien who is an official of a foreign government or a purported 

government, or who is a candidate for election to a foreign government office during the period 

immediately preceding the election for that office, shall not be excludable or subject to 

restrictions or conditions on entry into the United States under clause (i) solely because of the 

alien's past, current, or expected beliefs, statements, or associations, if such beliefs, statements, 

or associations would be lawful within the United States.  

(iii) Exception for other aliens.-An alien, not described in clause (ii), shall not be excludable or 

subject to restrictions or conditions on entry into the United States under clause (i) because of the 

alien's past, current, or expected beliefs, statements, or associations, if such beliefs, statements, 

or associations would be lawful within the United States, unless the Secretary of State personally 

determines that the alien's admission would compromise a compelling United States foreign 

policy interest.  

(iv) Notification of determinations.-If a determination is made under clause (iii) with respect to 

an alien, the Secretary of State must notify on a timely basis the chairmen of the Committees on 

the Judiciary and Foreign Affairs of the House of Representatives and of the Committees on the 

Judiciary and Foreign Relations of the Senate of the identity of the alien and the reasons for the 

determination.  

(D) Immigrant membership in totalitarian party.-  

(i) In general.-Any immigrant who is or has been a member of or affiliated with the Communist 

or any other totalitarian party (or subdivision or affiliate thereof), domestic or foreign, is 

inadmissible.  

(ii) Exception for involuntary membership.-Clause (i) shall not apply to an alien because of 

membership or affiliation if the alien establishes to the satisfaction of the consular officer when 

applying for a visa (or to the satisfaction of the Attorney General when applying for admission) 

that the membership or affiliation is or was involuntary, or is or was solely when under 16 years 

Chapter 3 
19 of 34



 

of age, by operation of law, or for purposes of obtaining employment, food rations, or other 

essentials of living and whether necessary for such purposes.  

(iii) Exception for past membership.-Clause (i) shall not apply to an alien because of 

membership or affiliation if the alien establishes to the satisfaction of the consular officer when 

applying for a visa (or to the satisfaction of the Attorney General when applying for admission) 

that-  

(I) the membership or affiliation terminated at least-  

(aa) 2 years before the date of such application, or  

(bb) 5 years before the date of such application, in the case of an alien whose membership or 

affiliation was with the party controlling the government of a foreign state that is a totalitarian 

dictatorship as of such date, and  

(II) the alien is not a threat to the security of the United States.  

(iv) Exception for close family members.-The Attorney General may, in the Attorney General's 

discretion, waive the application of clause (i) in the case of an immigrant who is the parent, 

spouse, son, daughter, brother, or sister of a citizen of the United States or a spouse, son, or 

daughter of an alien lawfully admitted for permanent residence for humanitarian purposes, to 

assure family unity, or when it is otherwise in the public interest if the immigrant is not a threat 

to the security of the United States.  

(E) 5aaaPARTICIPANTS IN NAZI PERSECUTION, GENOCIDE, OR THE COMMISSION OF 

ANY ACT OF TORTURE OR EXTRAJUDICIAL KILLING  

(i) Participation in nazi persecutions.-Any alien who, during the period beginning on March 23, 

1933, and ending on May 8, 1945, under the direction of, or in association with-  

(I) the Nazi government of Germany,  

(II) any government in any area occupied by the military forces of the Nazi government of 

Germany,  
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(III) any government established with the assistance or cooperation of the Nazi government of 

Germany, or  

(IV) any government which was an ally of the Nazi government of Germany, ordered, incited, 

assisted, or otherwise participated in the persecution of any person because of race, religion, 

national origin, or political opinion is inadmissible.  

(ii) Participation in genocide.-Any alien who 5aaa ordered, incited, assisted, or otherwise 

participated 5ab in genocide, as defined in section 1091(a) of title 18, United States Code, is 

inadmissible.  

(iii) 5aaa COMMISSION OF ACTS OF TORTURE OR EXTRAJUDICIAL KILLINGS- Any 

alien who, outside the United States, has committed, ordered, incited, assisted, or otherwise 

participated in the commission of--  

(I) any act of torture, as defined in section 2340 of title 18, United States Code; or  

(II) under color of law of any foreign nation, any extrajudicial killing, as defined in section 3(a) 

of the Torture Victim Protection Act of 1991 (28 U.S.C. 1350 note), is inadmissible.  

5aa (F) ASSOCIATION WITH TERRORIST ORGANIZATIONS- Any alien who the Secretary 

of State, after consultation with the Attorney General, or the Attorney General, after consultation 

with the Secretary of State, determines has been associated with a terrorist organization and 

intends while in the United States to engage solely, principally, or incidentally in activities that 

could endanger the welfare, safety, or security of the United States is inadmissible.  

(G) 41 RECRUITMENT OR USE OF CHILD SOLDIERS- Any alien who has engaged in the 

recruitment or use of child soldiers in violation of section 2442 of title 18, United States Code, is 

inadmissible.  

(4) Public charge.-  

(A) In general.-Any alien who, in the opinion of the consular officer at the time of application for 

a visa, or in the opinion of the Attorney General at the time of application for admission or 

adjustment of status, is likely at any time to become a public charge is inadmissible. 6 
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(B) Factors to be taken into account.- (i) In determining whether an alien is excludable under this 

paragraph, the consular officer or the Attorney General shall at a minimum consider the alien's-  

(I) age;  

(II) health;  

(III) family status;  

(IV) assets, resources, and financial status; and  

(V) education and skills  

(ii) In addition to the factors under clause (i), the consular officer or the Attorney General may 

also consider any affidavit of support under section 213A for purposes of exclusion under this 

paragraph.  

(C) Family-Sponsored immigrants.-Any alien who seeks admission or adjustment of status under 

a visa issued under section 201(b)(2) or 203(a) is excludable under this paragraph unless-  

((i) the alien has obtained-  

(I) status as a spouse or a child of a United States citizen pursuant to clause (ii), (iii), or (iv) or 

section 204(a)(1)(A), or  

(II) classification pursuant to clause (ii) or (iii) of section 204(a)(1)(B); 6aa 

(III) 6aa classification or status as a VAWA self-petitioner; or  

(ii) the person petitioning for the alien's admission 6aa (and any additional sponsor required under 

section 213A(f) or any alternative sponsor permitted under paragraph (5)(B) of such section) has 

executed an affidavit of support described in section 213A with respect to such alien.  

(D) Certain employment-based immigrants.-Any alien who seeks admission or adjustment of 

status under a visa number issued under section 203(b) by virtue of a classification petition filed 

by a relative of the alien (or by an entity in which such relative has a significant ownership 
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interest) is excludable under this paragraph unless such relative has executed an affidavit of 

support described in section 213A with respect to such alien.  

(E) 6ab Special Rule for Qualified Aliens. - Subparagraphs (A), (B), and (C) shall not apply to an 

alien who - 

(i) is a VAWA self-petitioner; 

(ii) is an applicant for, or is granted, nonimmigrant status under section 101(a)(15)(U); or 

(iii) is a qualified alien described in section 431(c) of the Personal Responsibility and Work 

Opportunity Reconciliation Act of 1996 (8 U.S.C. 1641(c)). 

(5) Labor certification and qualifications for certain immigrants.-  

(A) Labor certification.-  

(i) In general.-Any alien who seeks to enter the United States for the purpose of performing 

skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined and 

certified to the Secretary of State and the Attorney General that-  

(I) there are not sufficient workers who are able, willing, qualified (or equally qualified in the 

case of an alien described in clause (ii)) and available at the time of application for a visa and 

admission to the United States and at the place where the alien is to perform such skilled or 

unskilled labor, and  

(II) the employment of such alien will not adversely affect the wages and working conditions of 

workers in the United States similarly employed.  

(ii) Certain aliens subject to special rule.-For purposes of clause (i)(I), an alien described in this 

clause is an alien who-  

(I) is a member of the teaching profession, or  

(II) has exceptional ability in the sciences or the arts.  
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(iii) 7PROFESSIONAL ATHLETES-  

(I) In general.-A certification made under clause (i) with respect to a professional athlete shall 

remain valid with respect to the athlete after the athlete changes employer, if the new employer is 

a team in the same sport as the team which employed the athlete when the athlete first applied for 

certification.  

(II) Definition.-For purposes of subclause (I), the term "professional athlete" means an individual 

who is employed as an athlete by-  

(aa) a team that is a member of an association of 6 or more professional sports teams whose total 

combined revenues exceed $10,000,000 per year, if the association governs the conduct of its 

members and regulates the contests and exhibitions in which its member teams regularly engage; 

or   

(bb) any minor league team that is affiliated with such an association.  

(iv) 7LONG DELAYED ADJUSTMENT APPLICANTS- A certification made under clause (i) 

with respect to an individual whose petition is covered by section 204(j) shall remain valid with 

respect to a new job accepted by the individual after the individual changes jobs or employers if 

the new job is in the same or a similar occupational classification as the job for which the 

certification was issued.  

(B) Unqualified physicians.-An alien who is a graduate of a medical school not accredited by a 

body or bodies approved for the purpose by the Secretary of Education (regardless of whether 

such school of medicine is in the United States) and who is coming to the United States 

principally to perform services as a member of the medical profession is inadmissible, unless the 

alien (i) has passed parts I and II of the National Board of Medical Examiners Examination (or 

an equivalent examination as determined by the Secretary of Health and Human Services) and 

(ii) is competent in oral and written English. For purposes of the previous sentence, an alien who 

is a graduate of a medical school shall be considered to have passed parts I and II of the National 

Board of Medical Examiners if the alien was fully and permanently licensed to practice medicine 

in a State on January 9, 1978, and was practicing medicine in a State on that date.  

(C) Uncertified foreign health-care workers 7 Subject to subsection (r), any alien who seeks to 

enter the United States for the purpose of performing labor as a health-care worker, other than a 
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physician, is excludable unless the alien presents to the consular officer, or, in the case of an 

adjustment of status, the Attorney General, a certificate from the Commission on Graduates of 

Foreign Nursing Schools, or a certificate from an equivalent independent credentialing 

organization approved by the Attorney General in consultation with the Secretary of Health and 

Human Services, verifying that-  

(i) the alien's education, training, license, and experience-  

(I) meet all applicable statutory and regulatory requirements for entry into the United States 

under the classification specified in the application;  

(II) are comparable with that required for an American health-care worker of the same type; and  

(III) are authentic and, in the case of a license, unencumbered;  

(ii) the alien has the level of competence in oral and written English considered by the Secretary 

of Health and Human Services, in consultation with the Secretary of Education, to be appropriate 

for health care work of the kind in which the alien will be engaged, as shown by an appropriate 

score on one or more nationally recognized, commercially available, standardized assessments of 

the applicant's ability to speak and write; and  

(iii) if a majority of States licensing the profession in which the alien intends to work recognize a 

test predicting the success on the profession's licensing or certification examination, the alien has 

passed such a test, or has passed such an examination.  

For purposes of clause (ii), determination of the standardized tests required and of the minimum 

scores that are appropriate are within the sole discretion of the Secretary of Health and Human 

Services and are not subject to further administrative or judicial review.  

(D) Application of grounds.-The grounds of inadmissibility of aliens under subparagraphs (A) 

and (B) shall apply to immigrants seeking admission or adjustment of status under paragraph (2) 

or (3) of section 203(b).  

(6) Illegal entrants and immigration violators.-  

(A) 8ALIENS PRESENT WITHOUT admission or parole.-  
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(i) In general.-An alien present in the United States without being admitted or paroled, or who 

arrives in the United States at any time or place other than as designated by the Attorney 

General, is inadmissible.  

(ii) Exception for certain battered women and children.-Clause (hall not apply to an alien who 

demonstrates that-  

(I) the alien is a VAWA self-petitioner; 6aa 

(II)(II)(a) the alien has been battered or subjected to extreme cruelty by a spouse or parent, or by 

a member of the spouse's or parent's family residing in the same household as the alien and the 

spouse or parent consented or acquiesced to such battery or cruelty, or (b) the alien's child has 

been battered or subjected to extreme cruelty by a spouse or parent of the alien (without the 

active participation of the alien in the battery or cruelty) or by a member of the spouse's or 

parent's family residing in the same household as the alien when the spouse or parent consented 

to or acquiesced in such battery or cruelty and the alien did not actively participate in such 

battery or cruelty, and  

(III) there was a substantial connection between the battery or cruelty described in subclause (I) 

or (II) and the alien's unlawful entry into the United States.  

(B) Failure to attend removal proceeding.-Any alien who without reasonable cause fails or 

refuses to attend or remain in attendance at a proceeding to determine the alien's inadmissibility 

or deportability and who seeks admission to the United States within 5 years of such alien's 

subsequent departure or removal is inadmissible.  

(C) Misrepresentation.-  

(i) In general.-Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 

procure (or has sought to procure or has procured) a visa, other documentation, or admission into 

the United States or other benefit provided under this Act is inadmissible.  

(ii) 9FALSELY CLAIMING CITIZENSHIP-  
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(I) IN GENERAL- Any alien who falsely represents, or has falsely represented, himself or 

herself to be a citizen of the United States for any purpose or benefit under this Act (including 

section 274A) or any other Federal or State law is inadmissible.  

(II) EXCEPTION- In the case of an alien making a representation described in subclause (I), if 

each natural parent of the alien (or, in the case of an adopted alien, each adoptive parent of the 

alien) is or was a citizen (whether by birth or naturalization), the alien permanently resided in the 

United States prior to attaining the age of 16, and the alien reasonably believed at the time of 

making such representation that he or she was a citizen, the alien shall not be considered to be 

inadmissible under any provision of this subsection based on such representation.  

(iii) Waiver authorized.-For provision authorizing waiver of clause (i), see subsection (I).  

(D) Stowaways.-Any alien who is a stowaway is inadmissible.  

(E) Smugglers.-  

(i) In general.-Any alien who at any time knowingly has encouraged, induced, assisted, abetted, 

or aided any other alien to enter or to try to enter the United States in violation of law is 

inadmissible.  

(ii) Special rule in the case of family reunification.-Clause (i) shall not apply in the case of alien 

who is an eligible immigrant (as defined in section 301(b)(1) of the Immigration Act of 1990), 

was physically present in the United States on May 5, 1988, and is seeking admission as an 

immediate relative or under section 203(a)(2) (including under section 112 of the Immigration 

Act of 1990) or benefits under section 301(a) of the Immigration Act of 1990 if the alien, before 

May 5, 1988, has encouraged, induced, assisted, abetted, or aided only the alien's spouse, parent, 

son, or daughter (and no other individual) to enter the United States in violation of law.  

(iii) Waiver authorized.-For provision authorizing waiver of clause (i), see subsection (d)(11).  

(F) Subject of civil penalty.-  

(i) In general.-An alien who is the subject of a final order for violation of section 274C is 

inadmissible.  
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(ii)(ii) Waiver authorized.-For provision authorizing waiver of clause (i), see subsection (d)(12). 

10 

(G) Student visa abusers.-An alien who obtains the status of a nonimmigrant under section 

101(a)(15)(F)(i) and who violates a term or condition of such status under section 214(l) is 

excludable until the alien has been outside the United States for a continuous period of 5 years 

after the date of the violation. 11 

(7) Documentation requirements.-  

(A) Immigrants.-  

(i) In general.-Except as otherwise specifically provided in this Act, any immigrant at the time of 

application for admission-  

(I) who is not in possession of a valid unexpired immigrant visa, reentry permit, border crossing 

identification card, or other valid entry document required by this Act, and a valid unexpired 

passport, or other suitable travel document, or document of identity and nationality if such 

document is required under the regulations issued by the Attorney General under section 211(a) 

or  

(II) whose visa has been issued without compliance with the provisions of section 203, is 

inadmissible.  

(ii) Waiver authorized.-For provision authorizing waiver of clause (i), see subsection (k).  

(B) Nonimmigrants.-  

(i) In general.-Any nonimmigrant who-  

(I) is not in possession of a passport valid for a minimum of six months from the date of the 

expiration of the initial period of the alien's admission or contemplated initial period of stay 

authorizing the alien to return to the country from which the alien came or to proceed to and 

enter some other country during such period, or  
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(II) is not in possession of a valid nonimmigrant visa or border crossing identification card at the 

time of application for admission, is inadmissible.  

(ii) General waiver authorized.-For provision authorizing waiver of clause (i), see subsection 

(d)(4).  

(iii) GUAM AND NORTHERN MARIANA ISLANDS VISA WAIVER- For provision 

authorizing waiver of clause (i) in the case of visitors to Guam or the Commonwealth of the 

Northern Mariana Islands, see subsection (l). 38 

(iv) VISA WAIVER 11 PROGRAM.-For authority to waive the requirement of clause (i) under a 

11a program, see section 217.  

(8) Ineligible for citizenship.-  

(A) In general.-Any immigrant who is permanently ineligible to citizenship is inadmissible.  

(B) Draft evaders.-Any person who has departed from or who has remained outside the United 

States to avoid or evade training or service in the armed forces in time of war or a period 

declared by the President to be a national emergency is inadmissible, except that this 

subparagraph shall not apply to an alien who at the time of such departure was a nonimmigrant 

and who is seeking to reenter the United States as a nonimmigrant.  

(9) 12ALIENS PREVIOUSLY REMOVED.-  

(A) Certain aliens previously removed.-  

(i) Arriving aliens.-Any alien who has been ordered removed under section 235(b)(1) or at the 

end of proceedings under section 240 initiated upon the alien's arrival in the United States and 

who again seeks admission within 5 years of the date of such removal (or within 20 years in the 

case of a second or subsequent removal or at any time in the case of an alien convicted of an 

aggravated felony) is inadmissible.  

(ii) Other aliens.-Any alien not described in clause (i) who-  

(I) has been ordered removed under section 240 or any other provision of law, or  

Chapter 3 
29 of 34

http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2603
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2607
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2607
https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-4391.html#0-0-0-216
http://www.uscis.gov/iframe/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006/0-0-0-2867.html#0-0-0-2617
https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-5389.html#0-0-0-2623
https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-6156.html#0-0-0-252


 

(II) departed the United States while an order of removal was outstanding, and who seeks 

admission within 10 years of the date of such alien's departure or removal (or within 20 years of 

such date in the case of a second or subsequent removal or at any time in the case of an alien 

convicted of an aggravated felony) is inadmissible.  

(iii) Exception.-Clauses (i) and (ii) shall not apply to an alien seeking admission within a period 

if, prior to the date of the alien's reembarkation at a place outside the United States or attempt to 

be admitted from foreign contiguous territory, the Attorney General has consented to the alien's 

reapplying for admission.  

(B) 13ALIENS UNLAWFULLY PRESENT.-  

(i) In general.-Any alien (other than an alien lawfully admitted for permanent residence) who-  

(I) was unlawfully present in the United States for a period of more than 180 days but less than 1 

year, voluntarily departed the United States (whether or not pursuant to section 244(e)) prior to 

the commencement of proceedings under section 235(b)(1) or section 240, and again seeks 

admission within 3 years of the date of such alien's departure or removal, or  

(II) has been unlawfully present in the United States for one year or more, and who again seeks 

admission within 10 years of the date of such alien's departure or removal from the United States 

is inadmissible.  

(ii) Construction of unlawful presence.-For purposes of this paragraph, an alien is deemed to be 

unlawfully present in the United States if the alien is present in the United States after the 

expiration of the period of stay authorized by the Attorney General or is present in the United 

States without being admitted or paroled.  

(iii) Exceptions.-  

(I) Minors.-No period of time in which an alien is under 18 years of age shall be taken into 

account in determining the period of unlawful presence in the United States under clause (i).  

(II) Asylees.-No period of time in which an alien has a bona fide application for asylum pending 

under section 208 shall be taken into account in determining the period of unlawful presence in 
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the United States under clause (i) unless the alien during such period was employed without 

authorization in the United States.  

(III) Family unity.-No period of time in which the alien is a beneficiary of family unity 

protection pursuant to section 301 of the Immigration Act of 1990 14 shall be taken into account 

in determining the period of unlawful presence in the United States under clause (i).  

(IV) Battered women and children.-Clause (i) shall not apply to an alien who would be described 

in paragraph (6)(A)(ii) if "violation of the terms of the alien's nonimmigrant visa" were 

substituted for "unlawful entry into the United States" in subclause (III) of that paragraph.  

(V) 13aVICTIMS OF A SEVERE FORM OF TRAFFICKING IN PERSONS- Clause (i) shall not 

apply to an alien who demonstrates that the severe form of trafficking (as that term is defined in 

section 103 of the Trafficking Victims Protection Act of 2000 (22 U.S.C. 7102)) was at least one 

central reason for the alien's unlawful presence in the United States.  

(iv) Tolling for good cause.-In the case of an alien who-  

(I) has been lawfully admitted or paroled into the United States,  

(II) has filed a nonfrivolous application for a change or extension of status before the date of 

expiration of the period of stay authorized by the Attorney General, and  

(III) has not been employed without authorization in the United States before or during the 

pendency of such application, the calculation of the period of time specified in clause (i)(I) shall 

be tolled during the pendency of such application, but not to exceed 120 days.  

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the case of an 

immigrant who is the spouse or son or daughter of a United States citizen or of an alien lawfully 

admitted for permanent residence, if it is established to the satisfaction of the Attorney General 

that the refusal of admission to such immigrant alien would result in extreme hardship to the 

citizen or lawfully resident spouse or parent of such alien. No court shall have jurisdiction to 

review a decision or action by the Attorney General regarding a waiver under this clause.  

(C) Aliens unlawfully present after previous immigration violations.-  
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(i) In general.-Any alien who-  

(I) has been unlawfully present in the United States for an aggregate period of more than 1 year, 

or  

(II) has been ordered removed under section 235(b)(1), section 240, or any other provision of 

law, and who enters or attempts to reenter the United States without being admitted is 

inadmissible.  

(ii) Exception.-Clause (i) shall not apply to an alien seeking admission more than 10 years after 

the date of the alien's last departure from the United States if, prior to the alien's reembarkation at 

a place outside the United States or attempt to be readmitted from a foreign contiguous territory, 

14a6aa the Secretary of Homeland Security has consented to the alien's reapplying for admission.  

(iii) 6aaWAIVER- The Secretary of Homeland Security may waive the application of clause (i) in 

the case of an alien who is a VAWA self-petitioner if there is a connection between--  

(I) the alien's battering or subjection to extreme cruelty; and  

(II) the alien's removal, departure from the United States, reentry or reentries into the United 

States; or attempted reentry into the United States.  

(10) 15MISCELLANEOUS.-  

(A) Practicing polygamists.-Any immigrant who is coming to the United States to practice 

polygamy is inadmissible.  

(B) Guardian required to accompany helpless alien.-Any alien-  

(i) who is accompanying another alien who is inadmissible and who is certified to be helpless 

from sickness, mental or physical disability, or infancy pursuant to section 232(c), and  

(ii) whose protection or guardianship is determined to be required by the alien described in 

clause (I), is inadmissible. 16 

(C) International child abduction.-  
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(i) In general.-Except as provided in clause (ii), any alien who, after entry of an order by a court 

in the United States granting custody to a person of a United States citizen child who detains or 

retains the child, or withholds custody of the child, outside the United States from the person 

granted custody by that order, is inadmissible until the child is surrendered to the person granted 

custody by that order.  

16a  (ii) ALIENS SUPPORTING ABDUCTORS AND RELATIVES OF ABDUCTORS. -- Any 

alien who--  

(I) is known by the Secretary of State to have intentionally assisted an alien in the conduct 

described in clause (i),  

(II) is known by the Secretary of State to be intentionally providing material support or safe 

haven to an alien described in clause (i), or  

(III) is a spouse (other than the spouse who is the parent of the abducted child), child (other than 

the abducted child), parent, sibling, or agent of an alien described in clause (i), if such person has 

been designated by the Secretary of State at the Secretary's sole and unreviewable discretion, is 

inadmissible until the child described in clause (i) is surrendered to the person granted custody 

by the order described in that clause, and such person and child are permitted to return to the 

United States or such person's place of residence.  

(iii) EXCEPTIONS. -- Clauses (i) and (ii) shall not apply--  

(I) to a government official of the United States who is acting within the scope of his or her 

official duties;  

(II) to a government official of any foreign government if the official has been designated by the 

Secretary of State at the Secretary's sole and unreviewable discretion; or  

(III) so long as the child is located in a foreign state that is a party to the Convention on the Civil 

Aspects of International Child Abduction, done at The Hague on October 25, 1980.  

(D) 17UNLAWFUL VOTERS-  
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(i) IN GENERAL- Any alien who has voted in violation of any Federal, State, or local 

constitutional provision, statute, ordinance, or regulation is inadmissible.  

(ii) EXCEPTION- In the case of an alien who voted in a Federal, State, or local election 

(including an initiative, recall, or referendum) in violation of a lawful restriction of voting to 

citizens, if each natural parent of the alien (or, in the case of an adopted alien, each adoptive 

parent of the alien) is or was a citizen (whether by birth or naturalization), the alien permanently 

resided in the United States prior to attaining the age of 16, and the alien reasonably believed at 

the time of such violation that he or she was a citizen, the alien shall not be considered to be 

inadmissible under any provision of this subsection based on such violation.  

(E) Former citizens who renounced citizenship to avoid taxation.-Any alien who is a former 

citizen of the United States who officially renounces United States citizenship and who is 

determined by the Attorney General to have renounced United States citizenship for the purpose 

of avoiding taxation by the United States is excludable. 18 
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Abusive Relationships

 Abusive Relationships

 Protection under the Violence Against Women Act (VAWA) 

 U Nonimmigrant Status (“U Visa”)

 T Nonimmigrant Status (“T Visa”)

Introduction

 A United States Citizen (“USC”) may petition for his children, his spouse, 
and his parents if he is 21 years of age or older.  These family members are 
defined as “immediate relatives” and are not subject to numerical 
limitations.  A USC may also petition for his unmarried sons and daughters, 
married sons and married daughters, and siblings.  However, these petitions 
are subject to visa quotas.  A lawful permanent resident may petition for his 
spouse, children, and unmarried sons and daughters.  These petitions are also 
subject to visa quotas.  Id.
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Introduction

 Frequently, a United States citizen or lawful permanent resident files a 
petition which is then approved, and the relative is then eligible to consular 
process or adjust status.  But what happens if before the petition is approved 
or before the alien is admitted the petitioner passes away or the couple is 
separated because of abuse?  This paper discusses some of the alternative 
petitions that can be filed when the Petitioner is no longer available or does 
not initiate the process.

INA § 201(b)(2)(A). Id.

INA § 203(a)(1), (3), and (4). Id.

INA § 203(a)(2)(A) and (B).  

Death of the Petitioner: I-130 Conversion
 In the context of Adjustment of Status in the United States, if the Petitioner 

passed away sometimes there is nothing that can be done.  There no longer is 
a relationship and the beneficiary must start over IF they have some other 
way to adjust.

 In the context of Consular Processing, it’s more common for a Petitioner to 
die given that for some of the preference categories, it takes years before 
the visa numbers become available.  Often times, the family member had no 
other tie to the United States and is are not able to immigrate.

 However, if the Beneficiary is a surviving spouse or child, USCIS now allows, 
in some circumstances for the application to continue.  
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Death of the Petitioner: I-130 Conversion

 In the context of Adjustment of Status in the United States, if the Petitioner 
passed away sometimes there is nothing that can be done.  There no longer is 
a relationship and the beneficiary must start over IF they have some other 
way to adjust.

 In the context of Consular Processing, it’s more common for a Petitioner to 
die given that for some of the preference categories, it takes years before 
the visa numbers become available.  Often times, the family member had no 
other tie to the United States and is are not able to immigrate.

 However, if the Beneficiary is a surviving spouse or child, USCIS now allows, 
in some circumstances for the application to continue.  

When Does The Surviving Spouse Receive 
I-360 Conversion?
 The deceased was a U.S. citizen,

 The deceased spouse had already filed Form I- 130 on behalf of the surviving 
spouse

 The marriage to the citizen was bona fide

 The surviving spouse and citizen were not legally separated at the time of death, 
and

 The surviving spouse has not remarried

 Children of widows/widowers are eligible for derivative classification.

 Practically speaking, when the I-130 is pending at the time of the Petitioner’s 
death, USCIS will treat the petition as a pending I-360.   If the I-130 is approved, 
CIS will treat the petition as an approved I-360.

 USCIS Policy Memo December 16, 2010 Aila Doc 11011061.

8 § CFR 204.2(i)(1)(iv)
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Case Examples: One Step Adjustment

 If USC Husband and Wife come to your office just married and they want to 
file for an adjustment of status, you may choose to file the entire package at 
one time.  The typical package includes the I-130, I-485, I-765, maybe I-131 if 
she is lawfully present and the medical.  6 months passes and, unfortunately, 
the Husband dies.  What do you do?  As soon as you can, you need to send a 
letter to either the Lockbox, Service Center, or to the local field office if it’s 
been scheduled stating the Petitioner has died and the Beneficiary wants to 
continue with the adjustment.  

 Practice pointer

 Include the death certificate

 Include the Donald Neufeld Interoffice Memorandum December 2, 2009.

 Copy of 8 CFR 204.2(i)(1)(iv)

Case Examples: Stand Alone I-130

 Wife comes into the office and says she was married to a citizen for some 
time (length of marriage no longer matters).  They filed an I-130 for her and 
it was approved, but they never got around to filing the I-485 for whatever 
reason.  Her husband dies.  What does she do?  

 Again, USCIS should consider the approved I-130 to have automatically 
converted to an approved I-360, and the adjustment should be filed with the 
approved I-130, death certificate, and all other required documentation.

 Think of it as when a lawful permanent resident files for the spouse and the I-
130 is approved but you are waiting on a visa number.  Upon naturalization, 
you just file the adjustment package along with the copy of the naturalization 
certificate.  It’s very similar when it’s something that should automatically 
happen.
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What to do if CIS revokes the I-130

 If United States Citizenship and Immigration Services revokes the I-130, file a 
motion to reopen and include the death certificate, the memo, and make 
sure to cite the law.

I-360 Widower and Widowers
USCIS Form I-360 

Who is a Widow or Widower:

 You were married (length of marriage no longer matters 
since 10/28/2009) to a U.S. citizen who is now deceased 
and who was a U.S. citizen at the time of death; 

 Your U.S. citizen spouse died less than two years before 
the date on which you filed this petition; 

 You were not legally separated from your U.S. citizen 
spouse at the time of his or her death; 

 You have not remarried.
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Required Documents filed with the Petition

 A copy of your marriage certificate to the U.S. citizen; 

 Proof of termination of any prior marriages for either of you;

 Copies of evidence that your spouse was a U.S. citizen:

 U.S. birth certificate,

 Naturalization Certificate,

 Certificate of Citizenship,  

 Report of Birth Abroad, or

 U.S. passport that was valid at the time of the citizen’s 
death; and

 A copy of the death certificate of your U.S. citizen spouse. 

 Check the form edition, updated last year

Case Example
 Here, the I-360 is filed in lieu of the I-130.  The typical scenario is where the 

surviving spouse comes to your office and says that he was married to the 
citizen but nothing was filed prior to the death of the citizen spouse.  This 
might also include stepchildren of the deceased citizen.  In that case, you file 
one I-360 for the surviving spouse and the derivatives are included. 

 Practice Pointer

 A Form I-864 is no longer required as in a regular adjustment, the self-
petitioner may file a Form I-864W.  Also, derivative children are included and 
do not need to file separate I-360s.
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INA § 204(l) Death of the Petitioner
USCIS Policy Manual, Volume 7, Part A, Chapter 8, 
Death of Petitioner or Principal Beneficiary.
 Prior to 204(l) the family or employment petition was revoked at the death of the petitioner.  

INA § 204(l) permits the approval of a visa petition or refugee/asylee relative petition, as well as 
any adjustment application and related application, if the alien seeking the benefit:  

 Resided in the United States when the qualifying relative died;  

 Continues to reside in the United States on the date of the decision on the pending petition or 
application;

 Is at least one of the following:  

 The beneficiary of a pending or approved immediate relative visa petition; 

 The beneficiary of a pending or approved family-based visa petition, including both the principal 
beneficiary and any derivative beneficiaries;  

 Any derivative beneficiary of a pending or approved employment-based visa petition;  

 The beneficiary of a pending or approved Form I-730, Refugee/Asylee Relative Petition;  

 An alien admitted as a derivative “T” or “U” nonimmigrant; or  

 A derivative asylee under section 208(b)(3) of the Act.

Standard - Discretion
USCIS Guidelines for Eligibility for Section 
204(l) Relief for Surviving Relatives.
 USCIS has provided the following guidance:  Relief under section 204(l) is not 

an “entitlement,” but a matter that Congress has entrusted to Department of 
Homeland Security (“DHS”) discretion.  USCIS has discretion to deny relief 
under section 204(l) if USCIS finds that granting relief under section 204(l) 
would not be in the public interest. As with other forms of discretionary 
relief, exercising discretion means weighing positive factors against negative 
factors to make a decision.  

 In addition to meeting the basic requirements for section 204(l) relief, your 
request must warrant a favorable exercise of discretion, meaning that the 
“pros” in granting your request outweigh the “cons.”  However, USCIS knows 
that section 204(l) is intended to help people who were put in an unfortunate 
position because of a sad event that was beyond their control.  The intent of 
the law is a very strong “pro” factor that weighs favorably in the exercise of 
discretion.
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Practice Pointers

 What are common discretionary factors?

 Immigration history

 Criminal history, arrests not leading to convictions, 

 Length of time in US

 Length of marriage where applicable

 USC/LPR relatives in US

 USC Kids in US 

 Community ties

 Stable employment

 Caring for elderly parents

 Payment of taxes

Case Example
 Husband entered the United States with the passport of another or made a 

material misrepresentation on his own visa application.  Several years later, 
he married a USC Wife.  They have a child together and shortly after Wife 
dies of cancer.  Husband self petitions and files the I-360 as a widower.  The I-
360 is approved.  Husband files I-485 and I-601 for the fraud at entry.   The 
601 is denied stating there is no qualifying relative.  What do you do?

 File 290B Appeal to the AAO in Washington, DC (Administrative Appeals 
Office) citing 204(l).  “Under this provision, a foreign national who establishes 
that the requirements of INA 204(l) have been met may apply for a waiver 
even though the qualifying relative for purposes of extreme hardship has 
died. Moreover, in cases in which the deceased individual is both the 
qualifying relative for purposes of INA 204(l) and the qualifying relative for 
purposes of the extreme hardship determination, the death of the qualifying 
relative is treated as the functional equivalent of a finding of extreme 
hardship.”

 USCIS Policy Manual Volume 9 Part B Chapter 4 Qualifying Relatives, December 
5, 2016.  
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Case Example
 Father is a lawful permanent resident.  He files for his daughter.  The petition 

is approved.  Shortly after he unexpectedly dies. Daughter is unmarried and 
has no other way to adjust.  As a result of Dad’s death, the I-130 is revoked.  

 What do you do?  Request reinstatement of the I-130 under §204(l) at the 
local field office.  

 There is no specific form.  Remember, the I-360 is for the surviving spouses.  
Here it is a parent/daughter relationship.  Send a cover letter to the local 
USCIS office and attach proof of each discretionary factor that applies along 
with USCIS Guidelines for Basic Eligibility for Section 204(l) Relief for Surviving 
Relatives, USCIS Guidelines for Humanitarian Reinstatement.  

ABUSIVE RELATIONSHIPS
VAWA Self-Petitions, Form I-360

 Self-Petition Under the “Violence Against Women Act”

 The “Violence Against Women Act” created the “VAWA self petition” 
process under INA § 204. Takes the place of the normal I-130 petition 
process and can be used to apply for lawful permanent residence. 

 Created to address situations where an immigrant would otherwise be 
eligible for immigration status if his/her family member were not 
abusive. It is not exclusive to women.

 There is no requirement to have reported the abuse. 
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Eligibility – Spouse of Abusive LPR/USC

 Spouse of an Abusive US citizen or Lawful Permanent Resident, INA §§ 204(a)(1)(A)(ii)-(iii) and 
204 (a)(1)(B)(ii)-(iii).

 Can include your unmarried children under 21.

 Must show 

 Abuser is or was a US citizen or lawful permanent resident;

 That the marriage was entered into in “good faith”;

 Bigamy exception, INA § 204(a)(1)(A)(iii)(II)(BB)/INA § 204(a)(1)(B)(iii)(II)(BB)

 The immigrant was subject to battery or extreme cruelty by the abuser;

 Also eligible if your child was the one being abused by your spouse

 The immigrant lived with the abuser and is inside the US, is living abroad but was subject to this abuse 
in the US previously, or was abused by a government employee or member of the armed forces; and

 The immigrant is a person of “good moral character”.

 Important deadline: 2 year filing deadline after termination of marriage

Eligibility – Parent of Abusive USC
 Parent of an Abusive US citizen, INA §§ 204(a)(1)(A)(vii).

 Must show 

 Abuser is or was a US citizen;

 The immigrant was subject to battery or extreme cruelty by the abuser;

 The immigrant resides, or has resided, with the citizen daughter or son; and

 The immigrant is a person of “good moral character”.
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Eligibility – Child of Abusive LPR/USC
 Child of an Abusive US citizen or Lawful Permanent Resident, INA §§ 204(a)(1)(A)(iv) and 

204 (a)(1)(B)(iii).

 Important deadline: Child means under 21! 

 Exception to age 25 if you can prove delay was linked to abuse.

 Must show 

 Abuser is or was a US citizen or lawful permanent resident

 The immigrant was subject to battery or extreme cruelty by the abuser

 The immigrant resides or has resided with the abuser

 For this provision, includes any period of visitation.

 The immigrant is a person of “good moral character”

“Battery or Extreme Cruelty” Standard 
The regulations define battery or extreme 
cruelty broadly: “the phrase ‘was battered by 
or was the subject of extreme cruelty’ includes, 
but is not limited to, being the victim of any act 
or threatened act of violence, including any 
forceful detention, which results or threatens to 
result in physical or mental injury. Psychological 
or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or 
forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts 
of violence under certain circumstances, 
including acts that, in and of themselves, may 
not initially appear violent but that are a part 
of an overall pattern of violence.”  

 8 CFR § 204.2(c)(1)(vi). 

Credit: National Center on Domestic and Sexual Violence
http://www.ncdsv.org/images/PowerControlwheelNOSHADING.pdf
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Required Evidence with the Petition

 Identity Documents

 Proof of relationship to abuser: birth certificate, marriage certificate

 Proof of termination of relationship, if applicable

 Proof of abuser’s immigration status

 Documents supporting marriage was entered into in good faith, if applicable

 Proof of residence with abuser

 Proof of battery/extreme cruelty, if any

 Documents supporting a finding of good moral character (if 14+)

Adjustment of Status for Self-Petitioners

 Self-Petitions take the place of I-130’s, so adjustment functions very similarly. 
INA § 245(a).  

 Self-petition must be based on immediate relative status or have a current priority 
date before the petitioner can adjust status.

 Must be admissible.

 Entry without inspection is waived. INA § 212(a)(6)(A)(ii).

 Unlawful presence can be waived if linked to the abuse. INA § 212(a)(9)(C)(iii).

 Other inadmissibility grounds require waivers, similar to a typical family adjustment.

Chapter 4 
13 of 17



U Nonimmigrant Status Petition (“U Visa”)
Forms I-918 and I-918A
 Created under Victims of Trafficking and Violence Protection Act (VTVPA) in October 2000.

 Implementing regulations were not released until September 5, 2007. Between 2000 and 2007, 
eligible individuals received interim relief.

 Congressional intent was to strengthen the ability of law enforcement agencies to detect and 
prosecute cases of enumerated crimes while offering humanitarian protections to survivors. 

 U status is granted for four years with the issuance of an I-94 and employment 
authorization document. INA § 214(p)(6). 

 Backlog:

 Only 10,000 U-1 visas can be issued each fiscal year. 8 CFR § 214.14(d)(1). A waiting list 
mechanism has been created to grant deferred action and employment authorization in the 
interim. 8 CFR § 214.14(d)(2). 

 As of September 17, 2019, 144,452 U-1 petitions are currently pending. 

 https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20For
ms%20Data/Victims/I918u_visastatistics_fy2019_qtr3.pdf

Eligibility
 INA § 101(a)(15)(U)(i):

 Must suffer “substantial physical or mental abuse”

 As a victim of a crime that is described in the statute

 Must possess information about the criminal activity

 Must help with the investigation or prosecution of the crime

 The crime must have violated United States’ laws

 Generally, crime must occur in the United States

 If inadmissible, must submit a waiver on Form I-192. 8 CFR § 214.14(c)(2)(iv). 

 All grounds are waivable if doing so is in the public/national interest, except INA §
212(a)(3)(E), national security and terrorism-related grounds. INA § 212(d)(14). 

 Inadmissibility must be disclosed to be waived.

 USCIS has stated that it will only issue U visas to noncitizens convicted of violent
and dangerous crimes in extraordinary circumstances. 
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Family Members of U Nonimmigrant Status 
Petitioners
 Relationship must exist at time of filing. 

 Perpetrators of criminal activity are ineligible. 

 Who qualifies? 8 CFR § 214.14(f)(1).

 If the principal applicant is under 21 years old, s/he can request derivative status for:

 Parents

 Spouse

 Children

 Unmarried siblings under 18 years old

 If the principal applicant is over 21 years old, s/he can request derivative status for: 

 Spouse

 Children (unmarried and under the age of 21)

 Stepchildren (under the age of 21) if the marriage creating the stepchild relationship occurred before the 
stepchild turned 18 years old. 

Required Evidence with the Petition
 Identity documents

 Signed Law Enforcement Certification (I-918 
Supplement B)

 Important Deadline: Law Enforcement 
Certification signature only valid for 6 
months. 8 CFR § 214.14(c)(2)(i).

 U Qualifying Documents: 

 Any evidence that corroborates being a 
victim of a qualifying crime 

 Evidence that indicates substantial physical 
or mental abuse 

 Evidence of possession of information 
concerning criminal activity, that it is 
qualifying criminal activity, and violated US 
law

 Evidence of cooperation with 
investigation/prosecution 

 These things can be shown by things such as: 
police reports, copy of statute violated, 
protection orders, photographs of injuries, 
hospital records, psychological evaluation, 
court records, etc.

 A personal statement

 Documents in support of the waiver, such as:

 Any documentation which address the 
grounds of inadmissibility the client seeks a 
waiver of

 Letters of support 

 Children’s birth certificates, school records

 Educational records

 Proof of fear of persecution/fear of 
retaliation 

 Proof of involvement in the community

 Photographs of the family
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Adjustment of Status for U Visa Holders
 U principal applicants and derivatives are eligible to adjust status under INA §

245(m). Requires:

 Three years of continuous presence in the US from the date of the grant of the U visa;

 Must be justified on humanitarian grounds, to ensure family unity, or is otherwise in the 
public interest; and

 The principal recipient did not unreasonably refuse to provide ongoing assistance in the 
criminal investigation or prosecution.

 U status is not renewable. Extensions of status are available in limited 
circumstances.

 U principal applicants are eligible to include select family members at the 
adjustment stage. Family member cannot have ever held U status and relationship 
must exist at time of U-1’s adjustment. INA  § 245(m)(3).

 Includes: spouse, child, or if U-1 is under 21, parent

T Visas, Forms I-914 and I-914A
 In large part, T visas mirror U visas in process/benefits, though T recipients are generally 

eligible for more public benefits. Derivative categories are also more expansive, including 
children of derivatives if they are in danger. Created alongside U in 2000 VTVPA.

 Cap of 5,000 annually. 8 CFR § 214.11(j). Has never been met. 

 Requirements, 8 CFR § 214.11(b):

 Be a victim of severe form of trafficking of persons for commercial sex acts, labor or services;

 Through the use of force, fraud, or coercion;

 Be physically present in the US or a port of entry on account of the trafficking;

 Comply with reasonable requests for assistance in investigation/prosecution of acts of 
trafficking; and

 Suffer extreme hardship involving unusual and severe harm upon removal from the US

 Evidence submission similar to a U. However, a law enforcement certification is not an absolute 
requirement for T visas. 

 Adjustment of status very similar to U visas, but 3 years of continuous presence not necessary 
where you can prove trafficking investigation is complete. INA § 245(l)(1)(A).
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Practice Pointers Under The Trump 
Administration

 204(a) Public Charge Findings

 Devastating Results with 601A Revocations

 Ways to Offensively Plan for the finding

 Public Charge Packets (affidavits & financial exhibits)

 Defensive Actions

 Unfortunately, can’t do anything but file a 601 after alleviating financial concerns, beneficiary is 
outside of the US for an additional 12-18 months

 Public charge inadmissibility does not apply for VAWAs, Us, or Ts. 

 Increased scrutiny and timelines. 

 Implementation of the “NTA memo”.

 Historically, VAWAs, Us, and Ts were almost never referred to proceedings if 
denied. Not the case anymore. 
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What Is Conditional Resident Status? 

The Immigration Marriage Fraud Amendments Act of 1986 established a set of regulations 

intended to curb immigration fraud by requiring additional scrutiny of the relationship that formed the basis 

of a foreign national’s resident status.  Foreign nationals that adjust their status based on marriage to a U.S. 

citizen or permanent resident will be subject to conditional resident status if they receive the approval of 

their permanent resident status within 2 years of the date of their marriage.  In order to extend the foreign 

national’s residency, he or she must file to remove the condition on their permanent resident status during 

the 90-day window preceding the expiration of the card by showing that they are continue to maintain a 

marital relationship with the petitioning spouse.  As relationships can be extremely complicated and don’t 

always last, you may encounter clients who have separated during that two-year window, and who require 

additional assistance. 

The Law Governing Conditional Resident Status 

Immigration and Nationality Act Sections 216 and 216A contain the law related to conditional 

permanent residency and most mechanical questions related to submitting the application can be answered 

in Section 216 of the 8 C.F.R.    

Joint Petitions: Couples That Remain Married In Good Faith 

For happily married couples, it is essential that they submit the petition to remove the condition 

within the 90-day window prior to the second anniversary of obtaining resident status.  Congress has carved 

out a discretionary tolling of the time limit for petitioners or beneficiaries that are members of the Armed 

Forces in active-duty status.1   However the penalty for late-filing the petition can severely complicate your 

client’s lives, so it is in everyone’s best interest to submit the application in a timely fashion.  

The couple must establish the following facts to have the petition approved: 

1) The marriage was legal where it took place;  

                                                            
1 INA 216(g); PL 112-58, 125 Stat 747 (Nov. 23, 2011) 
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2) The marriage has not been terminated; 

3) The marriage was not entered into for the purpose of procuring residency; and 

4) No fee (other than attorney’s fees to assist with the filing of the petition) was paid.2  

The evidence included with an application should include proof of a valid marriage, such as: 

1) Documentation showing joint ownership of property;  

2) Leases [or mortgage statements] showing joint tenancy of a common residence; 

3) Documentation showing commingling of financial resources; 

4) Birth certificates of any children born to the marriage; 

5) Affidavits of 3rd parties having knowledge of the bona fides of the marital relationship; 

6) Other documentation establishing that the marriage was not entered into in order to evade the 

laws of the United States.3  

Mechanics of Filing the Joint Petition 

The petition, whether joint or under the waiver standard, is always filed on Form I-751 and submitted to a 

Unites States Citizenship and Immigration Services receiving center.  The petition is available at 

www.uscis.gov, and it is recommended that you verify the validity of the form version, as USCIS forms 

are frequently updated and expired versions will be rejected.  The applicants should submit the completed 

petition, filing fee, and supporting documents to the filing address located on the USCIS website.  If 

represented by counsel, a Form G-28 is also required.    

The USCIS will them mail the applicant a receipt notice to demonstrate that the case is pending. 

The receipt notice serves to extend the conditional resident status for a period of one year from the 

expiration date of the conditional resident greencard, and applicants are thus permitted to maintain their 

employment, renew their driver’s licenses, and travel abroad during the pendency of the petition.  If a 

decision is not rendered within the extension period, applicants can make an appointment at the local USCIS 

                                                            
2 Neufeld Memo, Acting Associate Director, USCIS, I-751 Filed Prior to Termination of Marriage (April 3, 2009) at 

2. 
3 8 C.F.R. 216.4(a)(5) 
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office via the website and provide the receipt notice and their passports to an Immigration Services Officer, 

who will stamp the passport in order to extend the conditional status for another year.  Additionally, your 

client will be required to submit their biometrics for a security and background check as part of the 

adjudication process.  

When the petition is adjudicated by USCIS, they may call the Foreign National and spouse for an 

interview, to review the application and ensure the couple are indeed maintaining a marital relationship.  If 

the officer approves the petition, a greencard valid for 10 years will be issued.  If the petition is denied, the 

case will be referred to the Executive Office for Immigration Review, the Immigration Court, for a 

Additionally, if the petition is a joint filing and the couple remain married in good faith, the Foreign National 

is eligible to apply for naturalization after 2 years and nine months of conditional residency (under the 3 

year naturalization standard).  It is sometimes wise to submit the naturalization application even though the 

petition to remove conditional resident status is still pending.  That way, an officer may decide both 

applications at the same interview, speeding up the process if the goal of your client is to eventually 

naturalize.  Obviously, you must check the naturalization criteria to ensure that your client is eligible for 

that process before submitting that application, a discussion which is outside of the scope of the current 

article.   

Waivers 

If the parties cannot file jointly, for reasons of divorce, separation, or domestic abuse, the foreign 

national can file a request for a waiver of the joint-filing requirement.4 While there are several types of 

waivers, and each have separate requirements, it is possible to assert more than one ground in your petition 

for the waiver, laying out the arguments in the alternative.5    

Good Faith Marriage Waiver 

If the couple divorce and therefore cannot file the joint application, the foreign national may file a 

waiver of the joint filing requirement.6  Waivers based on a finalized divorce can be filed before, during, or 

                                                            
4 8 C.F.R. 216.5, 1216.5 
5 Matter of Balsillie, 20 I&N Dec. 486 (BIA 1992) 
6 8 C.F.R. Section 216.5.   
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after the 90-day filing window that applies to jointly file petitions.7  The foreign national must demonstrate 

that the marriage was entered into in good faith, but ended in divorce.  Legal separation is not sufficient to 

apply under this standard, as a final divorce is required.  The foreign national must show that the marriage 

was entered in good faith, which means demonstrating combined assets, the length of the time that the 

couple resided together, proof of any joint marital assets or children born of the marriage, and the reasons 

for the termination of the marriage.8  If the divorce was on amicable terms, it is prudent to include a 

declaration from the petitioning spouse clarifying the nature of the relationship.   

If the parties file jointly, but subsequently separate, the USCIS will send a request for evidence, 

permitting the couple 87 days to obtain the divorce.  If a divorce is not obtained during that time-frame, the 

USCIS will adjudicate the case under the joint petition standard, assuming no alternate grounds for a waiver 

exist. However, if the petition is based on the good faith marriage and terminated through other than the 

death of the U.S. citizen spouse, the applicant is ineligible to naturalize after 3 years, and must instead 

proceed under the 5-year standard for naturalization.   

Waiver Based On Abuse Or Extreme Mental Cruelty 

 A foreign national can also seek a waiver of the joint-filing requirement on the basis of a marriage 

that was entered into in good faith, but during the marriage the foreign national or their child were subjected 

to battery or extreme cruelty by the spouse, and the foreign national was not at fault in failing to meet the 

petitioning requirements.9 Additionally, no divorce is necessary if the waiver of the joint-filing requirement 

is sought on this basis.   A waiver based on the abuse/cruelty standard may be supported by any credible 

evidence, and USCIS has held that this standard includes “being the victim of any act or threatened act of 

violence, including any forceful detention, which results or threatens to result in physical or mental injury.  

Psychological or sexual abuse or exploitation…shall be considered acts of violence.”10   A foreign national 

                                                            
7 Matter of Stowers, 22 I&N Dec. 605 (BIA 1999), 8 C.F.R. 216.5 
8 8 C.F.R. Section 216.5(e)(2) 
9 INA Section 216(c)(4)(C), 8 C.F.R. Section 1186a(c)(4)(C)  
10 8 C.F.R. Section 216.5(e)(3)((i) 
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who obtains their permanent resident status under this standard can still file for naturalization under the 3-

year standard.11   

Extreme Hardship Waiver 

USCIS may also waive the joint-filing requirement if a foreign national can demonstrate extreme 

hardship if he or she is removed from the United States, however USCIS can only consider hardship that 

occurred during the period of conditional residency.12    

Untimely Filings 

Conditional Permanent Residency Status automatically terminates if the petition is not filed within 

the 90-day time frame.13 USCIS can waive the untimely filing “for good cause and extenuating 

circumstances.”  The petitioner must file a written explanation for any delay and request that USCIS excuse 

the untimely filing.  The law gives USCIS broad discretion in determining whether a delay in filing is based 

on good cause.  They have clarified that “hospitalization, long term illness, death of a family member, legal 

or financial problems, having to care for someone, bereavement, serious family emergency, work 

commitment, or family member on active duty with the U.S. military” can all be examples of good cause 

for delay.14 While corroborating evidence of the delay is not required, it is still preferable to provide some 

basis, especially if there are extenuating circumstances that explain the delay.   

If removal proceedings have been initiated against the foreign national, the former-conditional 

resident may still file the petition, and the Immigration Court will authorize continuances until USCIS is 

able to adjudicate the petition.15    

Dependent Children 

Dependent children of a conditional permanent resident who acquired their conditional permanent 

resident status concurrently with the parent beneficiary may be included in the joint petition filed by the 

                                                            
11 INA Section 319(a) 
12 INA 216(c)(4) 
13 8 C.F.R. 216.4(a)(6) 
14 AFM 25.1(g)(6); AFM Appendix 25-5; Policy Memo, USCIS PM-602-0078, Revised Guidance Concerning 

Adjudication of Certain I-751 Petitions, (Dec. 23, 2012).  
15 Matter of Stowers, 22 I&N Dec. 605 (BIA 1999), 
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couple. “Concurrently” means that the child’s residence was acquired on the same date as the parent or 

within 90 days thereafter.16  If a child did not concurrently receive their permanent residence, they must file 

a separate I-751 with evidence of the good faith parental relationship.  

Conflicts of Interest 

If you represent a couple in obtaining permanent resident status, and they terminate the 

relationship, you may not ethically file the waiver on the behalf of the foreign national spouse, as this can 

quickly bring you into conflict with interests of the citizen spouse, in violation of GA Bar Rule 1.7.  In 

that case, your former clients must seek new counsel. 

 

                                                            
16 8 C.F.R. 216.4(a)(2) 
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FUNDAMENTALS OF 
NATURALIZATION

BENEFITS OF CITIZENSHIP

 Voting
 Petition for relatives and/or transmit citizenship to biological
children born abroad
Unrestricted international travel with a U.S. passport
Cannot be deported
 Eligibility for federal jobs and certain elected offices
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REQUIREMENTS FOR NATURALIZATION

Must be 18 years of age or older
Must be an LPR and be lawfully admitted for permanent 
residency
Must meet continuous residence and physical presence 
requirements
Must meet good moral character requirement

REQUIREMENTS FOR NATURALIZATION, 
CONT.

Must demonstrate attachment to the principles and ideals 
of the U.S. Constitution
Must demonstrate basic knowledge of U.S. history and 
government
Must demonstrate the ability to read, write, and speak the 
English language
Must take the Oath of Allegiance
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LAWFULLY ADMITTED FOR PERMANENT 
RESIDENCE

How did the applicant obtain permanent residency?
USCIS will review the manner in which the LPR obtained 
his or her status and if appropriate how he or she removed 
conditions
USCIS cannot revoke LPR status without following the 
regulations
USCIS can deny the N-400 and issue a Notice to Appear

CONTINUOUS RESIDENCE

 Definition: domicile, or principal actual dwelling place, without regard 
to  intent
 Absences between six months and one year disrupt continuity of 

residence unless the applicant can establish otherwise 
 Under 8 CFR  § 316.5(c)(1)(i)(A) - (D), documentation which may 

establish that the applicant did not disrupt the continuity of his or her 
residence include, but are not limited to, evidence that during the 
absence
 The applicant did not terminate employment in the U.S.
 The applicant’s immediate family remained in the U.S.
 The applicant retained full access to his or her U.S. abode
 The applicant did not obtain employment while abroad
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CONTINUOUS RESIDENCE, CONT.

 Under INA § 316(a)(2), continuous residence in the U.S. from 
the time of the application to the time of citizenship
 Under INA § 316(a), continuous residence in the U.S. for five 
years
 Under INA § 319(a), continuous residence for three years, if:
 Obtained LPR status through VAWA, as spouse/child of USC
 Spouse is a USC for all three years and both have been “living in marital union” for 

statutory period
 The marriage does not need to be the basis for how the applicant obtained LPR status

Must reside in the state or district where the application 
is filed for at least three months

PHYSICAL PRESENCE

 Under INA § 316(a)(1), physical presence in the U.S. five years 
immediately preceding the application
 Under 8 CFR § 316.2, physically present in the U.S. for at least 
30 months of the five years immediately preceding the 
application
 Under 8 CFR § 319.1, physically present in the U.S. for at least 
18 months of the three years immediately preceding the 
application
 Section 319 benefits to spouses of USCs will not apply if the 
marital union has terminated due to separation, divorce or death
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GOOD MORAL CHARACTER (GMC)

 Under INA § 316(a)(3), the applicant has been and continues to 
be a person of good moral character up to the taking of the oath
 USCIS will look primarily at conduct and convictions during the 
five years immediately preceding the application (or, if a § 319 
case, three years)
 USCIS may argue that conduct and convictions at any time may 
be considered as regulations are broader (but still need a 
tethering event)
 Some may be statutorily barred from establishing GMC, See 
INA § 101(f)
 Permanent bars: Murder, Aggravated felony after 11/29/1990

CIVICS AND HISTORY

Must show knowledge and understanding of U.S. history 
and basic principles and form of government of the U.S.
May be given in native language if foreign national is 
exempt
 Study the “100 questions”; will be tested on ten questions 
from the list and must answer at least six correctly
 Special consideration is given to persons 65 years of age 
and resided in the U.S. as an LPR for at least 20 years (10 
of the identified 25 questions)
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ENGLISH ABILITY

Demonstrate ability to speak, read, and write words in 
ordinary usage in the English language
 Exceptions:
 Persons at least 50 years of age and resided in the U.S. as an LPR for at least 20 

years
 Persons at least 55 years of age and resided in the U.S. as an LPR for at least 15 

years
 Persons unable to show English language ability due to a medically determinable 

physical or mental impairment that is expected to last at least one year

Do-over within 90 days if fail either English or Civics/History 
test

INA § 319(B)

 Spouse of USC exempt from continuous residence/physical 
presence requirements if USC is regularly stationed abroad 
in “qualifying employment” or at least one year
Definition of qualifying employment:
 U.S. government, including DOD
 DHS-approved U.S. institute of research
 U.S. firm or subsidiary engaged in whole or in part in the development of foreign trade or commerce of 

the U.S.
 International organization in which the U.S. participates by law or treaty
 Religious organization doing missionary work or ministering
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INA § 319(B), CONT.

 The naturalizing spouse must:
 Meet all other requirements for naturalization
 Declare the intent to reside in the U.S. after spouse’s employment 

abroad is terminated
 Will leave to join the USC spouse within 30 to 45 days after 

naturalization
 Does not need to meet the three-month state/district requirement
 Demonstrate GMC for at least three years prior to filing the 

application until the time of naturalization

Can naturalize immediately upon becoming an LPR

RECOGNIZING RED FLAGS

 Absences of six months or more
 Any criminal record, even just an arrest
 Admits to helping anyone enter the U.S. illegally
 “Clouds” on LPR status
 False claim to USC
 Alcoholism (past or present)
 Participation in prostitution

Chapter 6 
7 of 17



RECOGNIZING RED FLAGS, CONT.

 Failure to register for Selective Service
Child support arrears or failure to support dependents
 Failure to file income tax returns or tax debt owed
Drug and/or alcohol offenses

QUESTIONS? 

Tracie L. Klinke

Klinke Immigration, LLC

tracie@klinkeimmigration.com

678‐713‐4255
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ACQUIRED AND DERIVED U.S. CITIZENSHIP 

A person can become a U.S. citizen in one of four ways. This paper will focus on Naturalization, 
which is the process a foreign national goes through to become a U.S. citizen. The other three 
ways citizenship is conferred are through birth,1 acquisition,2 and derivation.3  
 
The United States follows the jus sanguis principle, which means that citizenship can be acquired 
or derived through birth to a U.S. citizen parent. Individuals who have acquired U.S. citizenship 
do not need to do anything other than apply for a U.S. passport to demonstrate their citizenship. 
USCIS can be entirely ignored. However, it is advisable to apply for Certificate of Citizenship (Form 
N-600 or N-600K) with USCIS, as it is definitive proof of citizenship and USCIS has a better 
understanding of complex citizenship issues.  
 
This area of law has changed many times and it is the law at the time of birth that controls. 
Currently, to acquire citizenship at birth, the child born abroad must have been born:  
 

 To two U.S. citizen parents if, before the child’s birth, one of the parents had a residence 
in the United States or its outlying territories.4 

 To one U.S. citizen parent and one U.S. national parent if the U.S. citizen parent was in 
the United States or its outlying territories for a continuous period of one year any time 
before the child’s birth.5 

 After November 14, 1986, to one U.S. citizen parent and one foreign national parent if the 
U.S. citizen parent was physically present in the United States or its outlying possessions 
for a period or periods totaling not less than five years, at least two of which were after 
attaining the age of 14 years.6 

 
Under INA §320(a), a child born outside of the United States can also derive citizenship when all 
of the following have been fulfilled: 
 

 At least one parent of the child is a citizen of the United States, whether by birth or 
naturalization.; 

 The child is under the age of 18; 
 The child is residing in the United States in the legal and physical custody of the citizen 

parent; and 

 The child is a lawful permanent resident of the United States. 
 
Under INA §322, children who reside outside of the United States can derive citizenship if the 
following conditions are met: 

                                                            
1 INA § 301(a). Birth denotes anyone born in the United States and is subject to the jurisdiction of the 
United States. There is one exception to this – children of high-ranking diplomats born in the United States 
are not U.S. citizens by virtue of their birth. Qualifying territories for birthright U.S. citizenship include 
Puerto Rico, Guam, the U.S. Virgin Islands, and the Commonwealth of the Northern Mariana Islands. 
2 INA §§ 301, 309.  Acquisition of U.S. citizenship is when a U.S. citizen parent transmits their citizenship 
to their child.  
3 INA §§ 320, 321(a). Derivation occurs when a lawful permanent resident child becomes a U.S. citizen 
automatically, as a process of law.  
4 INA §301(c). 
5 INA §301(d). 
6 INA §301(g). 
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 The child has at least one U.S. citizen parent by birth or through naturalization, (including 

an adoptive parent);7  

 The child’s U.S. citizen parent or citizen grandparent meets certain physical presence 
requirements in the United States or an outlying possession;  

 The child is under 18 years of age; 
 The child is residing outside of the United States in the legal and physical custody of the 

U.S. citizen parent, or of a person who does not object to the application if the U.S. citizen 
parent is deceased; and 

 The child is lawfully admitted, physically present, and maintaining a lawful status in the 
United States at the time the application is approved and the time of naturalization.  

 
NATURALIZATION REQUIREMENTS 
 
Deciding to become a U.S. citizen is a deeply personal decision. Some countries may not allow 
for dual citizenship, so the foreign national is forced to choose one country over another. If a 
lawful permanent resident has filed a petition for her children, the children may be placed in a 
longer line for a visa than if she had remained a LPR.  
 
Naturalization, though, confers many benefits such as the right to vote, protection against 
removal, hold public office. In the immigration context. Only U.S. citizens may have ‘immediate 
relatives’ so it may lead to benefits for loved ones as well who wish to immigrate to the United 
States.  
 
Basic Requirements 
 
The list below outlines the basic requirements to naturalize. A detailed discussion of a few of 
these follows. 
 

 Must be at least 18 years old. 
 Have five years of lawful permanent resident status8 (three if the applicant has been living 

in marital union with a U.S. citizen for the full three years).9 

 Demonstrate continuous presence in the United States for the past five (or three) years.10 
 Demonstrate physical presence in the United States for at least half of the five (or three) 

years.11 
 Must have resided for at least three months in the state where the application is filed. 
 Possess good moral character for the past five (or three) years. 

 Must reside continuously in the United States from the date the application is filed until 
naturalization is complete. 

 Demonstrate knowledge of the English language. 

                                                            
7 Adoptive parent must meet requirements of either INA § 101(b)(1)(E), INA § 101(b)(1)(F), or INA § 
101(b)(1)(G). 
8 There is an exception for individuals who served in the United States Armed Forces during certain wars 
or open hostilities. They do not have to maintain permanent residency for a certain amount of time prior 
to naturalizing. INA § 326, 8 USC § 1437. 
9 8 CFR §319.1(a)(3). 
10 INA § 316(a)(2); 8 CFR §316.5(c)(1). 
11 INA §316(a). 

Chapter 6 
11 of 17

https://www.uscis.gov/policymanual/HTML/PolicyManual-Volume12-PartH-Chapter5.html#footnote-3


 

 Be able to pass the USCIS history and government test. 
 Be willing to take an oath of allegiance. 
 Have registered with the Selective Service, where required. 

 
Continuous Residence 

 

An applicant must have resided in the United States for at least five years as a lawful permanent 
resident.12 Essentially, this means she must have been a lawful permanent resident and made 
the United States her home for the five years immediately prior to applying for naturalization.  
 
However, continuous residence can be disrupted, requiring the applicant to wait until whatever 
the disqualifying event has passed for the statutory period. Continuous residence can be broken 
if an applicant fails to maintain continuously a principal dwelling place in the United States; 
departs the country with an order of removal; or is out of the United States for a certain amount 
of time.13 
 
There are exceptions to the five-year continuous residency requirement. The most common 
exception is for the spouse of a U.S. citizen. These applicants only need to have lived in the 
United States for three years as a lawful permanent resident. She must have been married to the 
same U.S. citizen for three years and the U.S. citizen spouse must have been a citizen for the 
entire three years. The marriage must be valid, and the couple must have lived together for the 
three years immediately before the date of the filing of the application and naturalization 
interview.14 
 
There is an exception to the spousal exception. If the foreign national spouse became a LPR 
through the Violence Against Women Act (VAWA), she does not need to demonstrate that she 
has been living with the U.S. citizen spouse.15 If a naturalization applicant obtained her permanent 
resident status as the spouse, former spouse, intended spouse16, or child of a current or former17 

                                                            
12 INA § 316(a)(1), 8 USC § 1427(a)(1) 
13 INA § 316(b); 8 CFR § 316.5(c). If an applicant is outside of the United States for six months or less, the 
trip does not disrupt continuous presence. USCIS may find that residency was interrupted for trips longer 
than six months, but less than a year. Trips that last longer than a year always disrupt continuous residency 
unless the applicant meets an exception.  
14 INA § 319(a), 8 USC § 1430(a); 8 CFR § 319.1(a)(3). 
15 INA § 319(a); see Yates Memorandum No. 89, Instructions Regarding the Expanded Meaning of Section 
319(a), (Oct. 15, 2002), available at www.uscis.gov/files/pressrelease/PolMem89.pdf. 
16 The classes of applicants eligible for the reduced continuous residence requirement for naturalization 
under INA § 319(a) were clarified in an interoffice memorandum that also states that any applicant whose 
application was denied, on or after October 28, 2000, solely because of ineligibility for § 319 benefits, may 
seek reconsideration of the denial by filing a motion to reopen. See USCIS Interoffice Memorandum, 
Clarification of Classes of Applicants Eligible for Naturalization under Section 319(a) of the Immigration and 
Nationality Act (INA), as amended by the Victims of Trafficking and Violence Protection Act of 2000 
(VTVPA), Pub. L. 106-386, (Jan. 27, 2005); 2 Interpreter Releases 324 (Feb. 14, 2005). 
17 The battered spouse or child of a U.S. citizen or lawful permanent resident may file a self-petition within 
two years of the abuser’s loss of status if the petitioner can demonstrate that the abuser lost his or her 
status for a reason that was “related to” or “due to” an incident of domestic abuse. See USCIS Interoffice 
Memorandum, Eligibility to Self-Petition as a Battered Spouse or Child of a U.S. Citizen or Lawful Permanent 
Resident Within Two Years of the Abuser’s Loss of Status, (Oct. 31, 2005). 

Chapter 6 
12 of 17



 

U.S. citizen who battered her or subjected her to cruelty, then the applicant can apply for 
naturalization after only three years of continuous residence as a lawful permanent resident.18 
 
Refugees and asylees are also subject to a special rule. Refugees are not eligible for lawful 
permanent resident status until they have been in the United States for a year, and asylees cannot 
apply for lawful permanent resident status until one year after their asylum applications are 
approved. Under rollback, a refugee can start counting her five years from the time she arrived 
in the United States, and an asylee can start counting from the year before her application for 
lawful permanent residence was approved.19 
 
Other exceptions to demonstrating five years of continuous residence are available to people who 
served or serve in the military, spouses of active-duty U.S. Armed Forces members, widows and 
widowers of U.S. Armed Forces members who died in combat, and for those who work for certain 
U.S. media organizations. 
 

Physical Presence 

 

Applicants must be able to demonstrate that they have been physically present in the United 
States for at least half of the statutory period.20 Unlike continuous presence, which looks at length 
of trips abroad, the physical presence requirement is concerned with the total number of days 
spent outside of the country in the last five or three years.  
 
For clients who have spent significant time abroad cumulatively, this will require sitting down and 
going through each trip abroad and then calculating the days spent outside of the United States.  
 
Exceptions to the physical presence requirement are similar to the continuous presence 
exceptions, but they are a bit more expansive. Common exceptions include applicants who were 
abroad working as a translator, interpreter or as security for the Department of State or the U.S. 
Armed Forces;21 if they worked contributing to national security;22 or if they lived in an outlying 
possession of the United States.23 
 

Good Moral Character 

 

Good Moral Character (GMC) is one of the most frustrating areas of naturalization law because 

there is no set definition of what it is. The Immigration and Nationality Act (INA) has a definition 

of what GMC is not,24 but that still leaves room available for wide discretion by the agency that 

                                                            
18 INA § 319 as amended on October 28, 2000 by the Battered Immigrant Women Protection Act of 2000. 
19 See 8 CFR §§209.1(a), 209.2(f). 
20 INA § 316(a)(1). 
21 P.L. 110-36, 121 Stat. 227. 
22 INA § 316(a)(1). 
23 INA § 101(a)(29). 
24 INA § 101(f). The list includes, but is not limited to: conviction for an aggravated felony; spending 180 
days or more in jail as the result of one or more convictions, regardless of when the offenses were 
committed; came to the U.S. to engage in prostitution; is a habitual drunkard; engaged in alien smuggling; 
came to the U.S. to engage in polygamy; there is reason to believe the applicant is engaged in drug 
trafficking; and has been convicted of a crime involving moral turpitude (with important exceptions – a 
discussion of this type of crime is beyond the scope of the present article). 
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can change over time and with location. USCIS has found that GMC is determined by the 

“standards of averages citizens of the community in which the applicant resides.”25  

 

Good moral character must be established for the statutory period not only prior to filing, but also 

up through the actual oath ceremony. 26 USCIS can – and frequently does – look beyond this 

timeframe. However, it the act(s) in question occurred outside the statutory period, those act 

alone cannot disqualify the applicant.27  

 

The GMC requirement can be viewed as a temporary delay in applying for naturalization. It is 

temporary because the applicant need only to demonstrate GMC during the statutory period. This 

is not carte blanche to apply for naturalization for everyone, regardless of their criminal history, 

since the crime itself may render the applicant removable from the United States. There are also 

a select number of crimes, such as an aggravated felony or murder, that are lifetime bars to 

naturalization. You do not want to unknowingly put your client at risk for removal from the country 

by being unaware of the implications of a conviction – regardless of when that conviction 

occurred.  

 

THE APPLICATION, INTERVIEW AND TEST 

 

As with any immigration benefit, having a checklist and questionnaire to give your client will make 

the process of information and document collection much easier. For a nice touch of customer 

service, you may also wish to give all of your naturalization clients copies of the study guide.28  

 

Sample Checklist: 

 Color copy of the permanent resident card (front and back). 

 Color copy of passport biographic page. 
 Two passport-style photographs. 
 Federal tax transcripts for the last five years (three years if based on marriage to a U.S. 

citizen.29  
 If permanent residency was gained through marriage to a U.S. citizen, a copy of the 

marriage certificate, and divorce certificate or death certificate for spouse, if applicable. 

                                                            
25 8 CFR § 316.10; see Ragoonanan v. USCIS, No. 07-3461, 2007 U.S. Dist. LEXIS 92922 at *12 (D. Minn. 
Dec. 18, 2007) (finding that driving under the influence in the wrong lane for several blocks is not a situation 
where the community would be “rightfully outraged”); Cajiao v. Bureau of Citizenship and Immigration 
Services, No. H-03-2582, 2004 U.S. Dist. LEXIS 29734 (S.D. Tex. Mar. 30, 2004) (finding that applicant 
was a person of good moral character under the standards of the average citizen in Harris County, Texas); 
Matter of T, 1 I&N Dec. 158 (BIA 1941) (“A good moral character is one that measures up as good among 
the people of the community in which the party lives; that is, up to the standard of the average citizen. 
Moral standards differ from time to time and place to place. In the determination of an alien’s moral 
character, we apply the standard of the average American citizen as it exists today. Reputation that will 
pass muster with the average man is required. It need not rise above the level of the common mass of 
people.”). 
26 INA § 316(a)(3). 
27 INS Interpretations, 316.1(f)(2).  
28 Available online at https://www.uscis.gov/citizenship/learners/study-test 
29 The filing of tax returns demonstrates Good Moral Character. Transcripts are available online at 
https://www.irs.gov/individuals/get-transcript 
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 If there was a name change since become a LPR, documents demonstrating this fact 
(court order, marriage certificate or divorce decree restoring maiden name). 

 Copies of criminal dispositions. Provide the originals at the interview. 

 Selective service registration proof, if applicable.30 
 Questionnaire that obtains the following information: 

o Height, weight 
o Hair and eye color 
o A list of all complete addresses where the applicant has lived for the last five years, 

including dates at each address 
o A list of all places you have worked for the last five years, including employer 

name, address, and job title. Include dates at each employer and include periods 
of unemployment 

o List of all time spent outside of the United States 
o Answers to all of the Good Moral Character questions 

 
To verify current filing fees and that the correct edition of the form is being used, visit the USCIS 
website.  
 
Once an application has been submitted, an interview notice will be issued within approximately 
three weeks. The applicant will be required to have their fingerprints and photograph taken at an 
Application Support Center. This information is used to complete security checks. Generally, an 
interview will be scheduled between five and seven months after filing, but timing will depend on 
the jurisdiction and their specific caseload. 
 
At the interview, the client needs to be able to present originals or certified copies of the 
documents submitted with the filing. This includes certified dispositions from each arrest and 
marriage/divorce paperwork. If the applicant is filing as the spouse of a U.S. citizen, they should 
also be prepared to submitted updated bona fides of their relationship, such as photographs, joint 
bank statements, and other shared account information. The client may also wish to provide the 
birth certificates for all children, especially those born outside of the United States, in the event 
that those children will be petitioned for in the future or those children will become U.S. citizens 
through acquisition.  
 
English Language Requirements and Exceptions 

Nearly all applicants for naturalization must demonstrate that they can read, write and speak 
English words used in regular usage.31 This translates to about a fourth-grade level knowledge of 
the English language. The test is conducted in two parts – the verbal and the reading/writing 
component.  
 
Verbal skills are being tested from the moment the applicant walks into the interview. Applicants 
should be able to carry on a basic conversation with the interviewing officer. Applicants who have 
only memorized the test itself in English may wish to have more practice before appearing before 
an officer. The applicant has to be able to provide a meaningful response to the officer, not a 
grammatically perfect response. 

                                                            
30 To check for Selective Service Registration, you will need the applicant’s Social Security Number and date 
of birth. Available online at https://www.sss.gov/Registration/Check-a-Registration/Verification-Form. 
31 8 CFR § 312.1(a). 
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The reading and writing examination allows the applicant up to three opportunities to 
demonstrate their knowledge. As with the verbal component, the officer is evaluating whether or 
not the applicant can communicate effectively. Grammar and spelling are not important, so long 
as the meaning has been conveyed.  
 
There are four exceptions to the English examination. Under these exceptions, the applicant does 
not need to demonstrate English proficiency and can have an interpreter present for the entire 
interview. 
 

 50/20 rule. If the applicant is over 50 years old and has been a LPR for at least 20 years.32 
 55/15 rule. If the applicant is over 55 years old and has been a LPR for at least 15 years.33 
 A N-648 medical exemption waiver has been granted.34 
 The Hmong Veterans’ Naturalization Act of 2000. 

 
The Civics Exam 
 
At the interview, every applicant, including those who qualify for an English language waiver, 
must demonstrate a basic knowledge of U.S. history and government. The only people exempted 
from this requirement are those who were granted a N-648 waiver. 
 
There are ten weighted versions of the exam. The exam is 10 questions long, but the applicant 
only needs to get six questions correct in order to pass. The exam is conducted orally with the 
interviewing officer writing down the applicant’s responses. Most officers will allow for small 
deviations in answers and must take into account the applicant’s education, age, length of 
residency in the United States and other applicable factors in determining whether or not they 
have the required level of knowledge to pass.35 
 
If the applicant is 65 years or older and she has been a LPR for at least 20 years, she qualifies 
for an easier version of the civics exam. There are only 20 questions to study from, as opposed 
to the 100 in the standard version. As in the standard exam, though, the applicant must have six 
correct answers out of ten in order to pass. 
 
Retesting 
 
An applicant who fails either, or both, components of the examination can be retested. The new 
test must be given within 90 days of the original interview unless the applicant requests additional 
time.36 If the applicant cannot pass on the second attempt, the application will be denied. 
 
  

                                                            
32 8 CFR § 312.1(b)(1). 
33 8 CFR § 312.1(b)(2). 
34 INA § 312(b). An approved N-648 will also exempt the applicant from the civics test portion of the 
interview.  
35 8 CFR § 312.2(c)(2). 
36 8 CFR §§ 312.5(a),(b). If additional time is requested, the applicant must waive the requirement that 
USCIS issue a decision within 120 days of the first interview. 
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DECISION 
 
If the N-400 is approved, the applicant’s A file will be transferred to a second officer for verification 
purposes. The applicant will not be interviewed by the verifier. The amount of time between an 
approval and the oath ceremony varies from office to office. Some offices will conduct same-day 
oath ceremonies, but there has been a decline as the number of people naturalizing has increased. 
However, if your client has an extenuating circumstance – military service, four-hour or longer 
drive, or is imminently due to give birth – you may want to ask for a same-day ceremony.  
 
If the N-400 is denied, the applicant must receive a written decision within 120 days of the initial 
interview.37 The denial must clearly explain why the application was denied and cite the law that 
was applied in the determination. The denial must also explain what appeal rights are available.38 
An appeal to a N-400 decision is actually a request for a second hearing (truly a second interview) 
and is filed on Form N-336. The hearing must be scheduled within 180 days of receipt of the N-
336.39 In some instances, it may be wise to file a second N-400 instead of filing an N-336 the 
fees are nearly identical.  
 
If the N-336 is denied, that is, the original denial is upheld, the applicant has the right to challenge 
the decision in federal district court.40  

                                                            
37 8 CFR § 336.1(a). 
38 8 CFR § 336.1(b). 
39 8 CFR § 336.2(b). 
40 INA § 310(c). Jurisdiction is based on where the applicant resides. 
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PROFESSIONALISM

• What is professionalism?

• Conduct, aim or qualities that characterize or mark a profession or a professional person. 

• The competence or skill expected of a professional.

• Professionalism as it relates to lawyers means being a competent, effective, respectful 
advocate for your client and the justice system.

• A professional lawyer is an expert in law pursuing a learned art in service to clients and in 
the spirit of public service; and engaging in these pursuits as part of a common calling to 
promote justice and public good.

HISTORY

• The American Bar Association (ABA) Model Rules of Professional Conduct were adopted by 
the ABA House of Delegates in 1983.

• They serve as models for the ethics rules of most jurisdictions, including Georgia.

• Before that, the ABA model was the 1969 Model Code of Professional Responsibility.

• Prior to that there were the 1908 Canons of Professional Ethics last amended in 1963.
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AMERICAN BAR ASSOCIATION

• According to the 2011 ABA Guide to Professionalism Commissions, the Conference of Chief 
Justices decided in 1996 to study and take action at promoting lawyer professionalism.

• A National Action Plan on Lawyer Conduct and Professionalism was adopted by the 
Conference of Chief Justices in January of 1999.

• It included a series of recommendations including the establishment of a Commission on 
Professionalism or similar agency.

STATE BAR OF GEORGIA

• The Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism in 1989.

• Mandatary CLE rule requires all active Georgia lawyers to complete one hour of 
Professionalism CLE each year.

• The goal of that CLE requirement is to create a forum in which lawyers, judges and legal 
educators can explore the meaning and aspirations of professionalism in contemporary 
legal practice and reflect upon the fundamental premises of lawyer professionalism –
competence, civility, integrity, and commitment to the rule of law, to justice, and to the 
public good.                               
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”… ethics is a minimum standard which 
is required of all lawyers while 

professionalism is a higher standard 
expected of all lawyers."

Chie f  Jus t i ce  Haro ld  C larke  o f  
the  Georg ia  Supreme Cour t

DEPARTMENT OF HOMELAND SECURITY

• In June of 2000, legacy Immigration and Naturalization Service (INS) and EOIR published a 
final rule on professional conduct for immigration practitioners, adopting much of the 
language from the Model Rules. 

• DHS has rules of professional conduct for practitioners who practice before the 
Department’s immigration agencies.

• Under the rules, attorneys are subject to discipline for criminal, unethical, or 
unprofessional conduct, including permanent expulsion or suspension from practice 
before the Board and the Immigration Courts, or DHS, or before all three, public or 
private censure and other disciplinary sanctions.

• You can find the rules and procedures in 8 C.F.R. § 292.3 and § 1003.101 – 111.

• Sanctions may be levied only against immigrant advocates and not against DHS                
district counsel. 

• Complaints regarding the conduct or the behavior of DHS attorneys shall be         
directed to the Office of Inspector General, DHS.
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AMERICAN IMMIGRATION LAWYERS 
ASSOCIATION

• AILA Ethics Compendium

• Ethics Reference Guide by State

• Multi-Jurisdictional Practice of Law

• Ethics Resources

AILA Doc. No. 13100890. (Posted 7/12/19)

A LAWYER’S CREED
focuses the attorney on the quality of 
relationships with many of those with 
whom they come in contact – clients, 
apposing parties and their counsel, the 
courts, colleagues in the legal 
profession, the legal profession as a 
whole, and the public.
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THE FOUR PILLARS OF PROFESSIONALISM

1. Competence:  Be a skillful practitioner

2. Civility:  A state of mind that prevents a lawyer from responding in kind to improper 
conduct

3. Character:  Develop a relationship of trust and honor with others

4. Commitment to the rule of law and the public good:  The advancement of justice is more 
important than a lawyer’s ego, income or the result of an individual case.
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CORE CONCEPTS OF PROFESSIONALISM

1. Civility

2. Alternative Dispute Resolution

3. Diversity

4. Quality of Life

5. The Image of the Profession

6. Recognizing the Role of Lawyers in Society

CORE CONCEPTS OF PROFESSIONALISM

7. Insuring Access to Justice

8. Client Relations/Customer Service

9. Mentoring

10. Law Practice Management

11. Discovery Use

12. Community Service
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FAMILY 
IMMIGRATION 
LAW EXAMPLE

• Joint representation in marriage 
cases 

HYPOTHETICAL

• Choosing between loyalty and 
lying
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BOTTOM LINE

• Lawyers embracing professionalism will find more 
satisfaction from their practice.
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Ethical Complications of Joint Representation in Marriage Cases 
by Nancy Elkind, Jack Pinnix, and Charlotte Slocombe 

 
Nancy B. Elkind is a founding partner of Elkind Alterman Harston PC, a leading immigration law firm in Denver. She has 
practiced immigration law for 30 years, and has provided counsel and guidance to hundreds of immigrant families and 
individuals, as well as to employers seeking to hire the “best and the brightest.” She was named “Outstanding Woman in 
Business 2004” by the The Denver Business Journal, has been honored several times as a “Colorado Super Lawyer,” and was 
named one of the “Top 25 Women Lawyers in Colorado” in 2007 and 2008. She was named “Denver Best Lawyers: Immigration 
Law Lawyer of the Year” for 2011. 
 
John L. Pinnix is a past president of AILA and a founding member of AILA’s Carolinas Chapter. Jack Pinnix served on the 
Founding Board of the American Immigration Council (formerly AILF). He attained B.A. and M.A. degrees in History at the 
University of North Carolina at Greensboro and his J.D. at the Wake Forest University School of Law. He has taught at the North 
Carolina Central, Duke and Elon University law schools. Mr. Pinnix is a principal in the Raleigh, N.C. law firm Allen, Pinnix & 
Nichols, P.A., and is a North Carolina Board-Certified Immigration Specialist. 
 
Charlotte Slocombe is a senior manager with Fragomen LLP in London. She is on the Mexico Chapter Board and Chair of the 
Consular liaison committee for the Rome District Chapter. She has been conference chair for the Athens, London and Paris 
conferences of RDC. Ms. Slocombe is NY licensed and is a UK Solicitor of England and Wales. She has been practising US 
immigration since 2005. 
 

********** 
 
It is extraordinarily rare to encounter a situation where a marriage-based I-130 and I-485 are 
filed simultaneously and the couple has separate legal representation. Representation of just one 
party is more common in the situation where an I-485, for whatever reason, is filed after the 
filing of an I-130—e.g. a grandfathered F-2A whose priority date becomes current, or an F-2A 
“upgraded” when the petitioner naturalizes. As a practical matter only, one attorney is normally 
involved when a couple pursues adjustment of status. This dual representation raises a number of 
ethical issues for attorneys.  
 
The law abhors conflicts of interest and the Rules of Professional Conduct are crafted to 
discourage dual representation.1 Nevertheless, the reality of a family-based immigration practice 
is such that immigration practitioners ispo facto represent the petitioner and the beneficiary. 
Model Rule 1.7(b) provides: 
 

Notwithstanding the existence of a concurrent conflict of interest…a lawyer may 
represent a client if: 
 

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 

                                                           
1 Model Rule 1.7 et. seq. 
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When the attorney is first contacted about representing a couple in an adjustment of status case, 
the attorney should arrange to meet in person with both parties. It is at this meeting that counsel 
should set out the ground rules for joint representation. No attorney should consider representing 
a petitioner and beneficiary in a marriage-based adjustment of status case without meeting both 
parties and fully screening the couple. Always plan ahead for a Stokes interview,2 where the 
individuals are separated and interviewed about their relationship.  Naturally, counsel should use 
due diligence to investigate the parties before they become her client. Today, this may include 
utilizing social media; web-based research tools are often used by U.S. Citizenship and 
Immigration Services (USCIS).  
 
A check of the attorney’s database should also be done to be sure the attorney or law firm have 
not represented or opposed either party in a different action. In the immigration context, a 
conflicts check might reveal, for example, that one of the parties was represented in a previous 
marriage case, or that one of the parties was the abuser in a Violence Against Women Act 
(VAWA)3 or U-visa case.  
 
At the initial meeting, counsel should explain the dual nature of representation in a marriage 
case, and be sure that the prospective clients understand the limits of confidentiality. In order to 
represent a couple, an attorney must know virtually everything about each of the parties so that 
he or she may competently evaluate the case and analyze the materiality of any disquieting facts. 
Strategically, counsel should explain to the clients at the outset that there can be no absolute 
firewall as to confidentiality between the parties. Sensitive but vital information that one spouse 
may not want to share with the other includes: Were there prior marriages? How were these 
marriages terminated? Did the U.S. citizen ever sponsor other foreign national spouses? Has the 
foreign national ever been sponsored by a prior spouse? Has the foreign national been in removal 
proceedings? Are the parties aware of the existence of all of their spouse’s children? Were there 
prior criminal convictions of either spouse?  
 
When one party to a marriage case reveals this type of information to an attorney and asks him or 
her not to tell it to the spouse, the attorney has a concurrent conflict and cannot continue to 
represent the couple unless the information becomes known to both parties. Under Model Rule 
1.6, it is likely that the attorney himself cannot reveal this information to the other spouse. 
Therefore, counsel should encourage the person revealing the information to disclose it to the 
spouse.   
 
The couple needs to understand and agree that successful prosecution of the case depends on 
candor; that the attorney is representing both parties and the marriage itself, that the attorney 
accepts their case on the contingency that he or she is representing the objective of the parties 
that the beneficiary acquire lawful permanent resident status, and that in furtherance of this 
objective the husband and wife waive confidentiality to the extent the attorney deems necessary. 
The practitioner can go a long way towards avoiding the burden and risks of unwanted 

                                                           
2 Stokes v. INS, No. 74 Civ. 1022 (S.D.N.Y. Nov. 10, 1976). 
3 Violence Against Women Reauthorization Act of 2005, Pub. L. No. 109-162, §§3(a), 801–34, 119 Stat. 2960, 
2964–71, 3053–77 (2006), as amended by Pub. L. No. 109-271, 120 Stat. 750 (2006). 
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confidences if he or she sets parameters at the outset. As stated above, Rule 1.7(b)(4), mandates 
that a lawyer who undertakes this type of dual representation should always get informed 
consent, in writing, from both parties.  
 
Confidentiality issues also arise where a third party is paying the attorney’s bill. It is well-settled 
that an attorney-client relationship may arise irrespective of who pays the attorney’s fees. Your 
client may not be the person paying the legal fees! Model Rule 1.8(f) states as follows: 
 

(f) A lawyer shall not accept compensation for representing a client from one other than 
the client unless: 
 

(1) the client gives informed consent; 
(2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 
(3) information relating to representation of a client is protected as required by 
Rule 1.6. 

 
In marriage cases, especially where the clients are a young couple, someone other than the 
clients sometimes pays the attorney’s fees. It is important for the attorney to let the payor know 
at the beginning that client confidentiality trumps the checkbook: there can be no communication 
between the attorney and the payor about the case unless both petitioner and beneficiary have 
given consent in writing. 
 
Because of some of the unique issues raised by dual representation in marriage cases, the 
attorney must sometimes decide whether he or she can continue representation of both parties, or 
undertake representation of just one party. The question of continuing representation of both 
parties will sometimes arise when information is brought up after a case has been filed that may 
have an adverse effect on the outcome. For example, as mentioned above, one party asks the 
attorney to keep information from the other party. Or, the beneficiary reveals that he or she had 
recently made a false claim to U.S. citizenship.  
 
Whether the attorney can continue to represent just one party (usually the beneficiary) is a 
question that most often arises in the context for Form I-751, and the removal of conditions. 
Again, the attorney would need to analyze the circumstances of the particular case to be sure that 
there is no conflict, or that there is a waivable conflict. In either case, the attorney should get 
written permission from the party for whom representation will not continue to represent the 
other spouse.  
 
Sometimes in marriage cases, the attorney reaches a point where he or she must decide whether 
to withdraw. The circumstances under which withdrawal is mandatory are quite limited.4 
Permissive withdrawal allows the attorney to withdraw for almost any reason, as long as the 
withdrawal does not have a “material adverse effect on the interests of the client.” The reasons 
listed at Rule 1.16(b) are: 
 

                                                           
4 See ABA Model Rule 1.16(a). 
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 The client persists in a course of action involving the lawyer's services that the lawyer 
reasonably believes is criminal or fraudulent; 

 The client has used the lawyer's services to perpetrate a crime or fraud; 
 The client insists upon taking action that the lawyer considers repugnant or with which 

the lawyer has a fundamental disagreement; 
 The client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's 

services and has been given reasonable warning that the lawyer will withdraw unless the 
obligation is fulfilled; 

 The representation will result in an unreasonable financial burden on the lawyer or has 
been rendered unreasonably difficult by the client; or 

 Other good cause for withdrawal exists. 
 
Before deciding to withdraw, the attorney must analyze the situation carefully to ensure that such 
withdrawal will not adversely affect the client. A very important factor is whether the clients 
have time to find substitute counsel before a scheduled interview. If the interview will not take 
place for a month or two, it is probably safe to withdraw. If the interview is in a week, however, 
the attorney must look at the consequences (for him- or herself and for the clients) of moving 
forward with the case, postponing the interview, or withdrawing. And, in any situation where the 
attorney decides to withdraw, the withdrawal must follow the established rules of the 
jurisdiction.  
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of professionalcommunity in the current practice of law.  These trends are manifested in an undue emphasis on thefinancial rewards of practice, a lack of courtesy and civility among members of our profession, a lackof respect for the judiciary and for our systems of justice, and a lack of regard for others and for thecommon good.  As a community of professionals, we should strive to make the internal rewards ofservice, craft, and character, and not the external reward of financial gain, the primary rewards of thepractice of law.  In our practices we should remember that the primary justification for who we areand what we do is the common good we can achieve through the faithful representation of peoplewho desire to resolve their disputes in a peaceful manner and to prevent future disputes.  We shouldremember, and we should help our clients remember, that the way in which our clients resolve theirdisputes defines part of the character of our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professionalcommunity.  Accordingly, the Court issues the following Aspirational Statement setting forth generaland specific aspirational ideals of our profession.  This statement is a beginning list of the ideals ofour profession.  It is primarily illustrative.  Our purpose is not to regulate, and certainly not toprovide a basis for discipline, but rather to assist the Bar's efforts to maintain a professionalism thatcan stand against the negative trends of commercialization and loss of community.  It is the Court'shope that Georgia's lawyers, judges, and legal educators will use the following aspirational idealsto reexamine the justifications of the practice of law in our society and to consider the implicationsof those justifications for their conduct.  The Court feels that enhancement of professionalism canbe best brought about by the cooperative efforts of the organized bar, the courts, and the law schoolswith each group working independently, but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfishinterests.(b) To model for others, and particularly for my clients, the respect due to those we callupon to resolve our disputes and the regard due to all participants in our disputeresolution processes.(c) To avoid all forms of wrongful discrimination in all of my activities includingdiscrimination on the basis of race, religion, sex, age, handicap, veteran status, ornational origin.  The social goals of equality and fairness will be personal goals forme.(d) To preserve and improve the law, the legal system, and other dispute resolutionprocesses as instruments for the common good.(e) To make the law, the legal system, and other dispute resolution processes availableto all.(f) To practice with a personal commitment to the rules governing our profession andto encourage others to do the same.(g) To preserve the dignity and the integrity of our profession by my conduct.  Thedignity and the integrity of our profession is an inheritance that must be maintainedby each successive generation of lawyers.(h) To achieve the excellence of our craft, especially those that permit me to be the moralvoice of clients to the public in advocacy while being the moral voice of the publicto clients in counseling.  Good lawyering should be a moral achievement for both thelawyer and the client.(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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SPECIFIC ASPIRATIONAL IDEALSAs to clients, I will aspire:(a) To expeditious and economical achievement of all client objectives.(b) To fully informed client decision-making.  As a professional, I should:(1) Counsel clients about all forms of dispute resolution;(2) Counsel clients about the value of cooperation as a means towards theproductive resolution of disputes;(3) Maintain the sympathetic detachment that permits objective and independentadvice to clients;(4) Communicate promptly and clearly with clients; and,(5) Reach clear agreements with clients concerning the nature of therepresentation.(c) To fair and equitable fee agreements.  As a professional, I should:(1) Discuss alternative methods of charging fees with all clients;(2) Offer fee arrangements that reflect the true value of the services rendered;(3) Reach agreements with clients as early in the relationship as possible;(4) Determine the amount of fees by consideration of many factors and not justtime spent by the attorney;(5) Provide written agreements as to all fee arrangements; and(6) Resolve all fee disputes through the arbitration methods provided by the StateBar of Georgia.(d) To comply with the obligations of confidentiality and the avoidance of conflictingloyalties in a manner designed to achieve the fidelity to clients that is the purpose ofthese obligations.As to opposing parties and their counsel, I will aspire:(a) To cooperate with opposing counsel in a manner consistent with the competentrepresentation of all parties.  As a professional, I should:(1) Notify opposing counsel in a timely fashion of any cancelled appearance;(2) Grant reasonable requests for extensions or scheduling changes; and,(3) Consult with opposing counsel in the scheduling of appearances, meetings,and depositions.(b) To treat opposing counsel in a manner consistent with his or her professionalobligations and consistent with the dignity of the search for justice.  As aprofessional, I should:
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(1) Not serve motions or pleadings in such a manner or at such a time as topreclude opportunity for a competent response;(2) Be courteous and civil in all communications;(3) Respond promptly to all requests by opposing counsel;(4) Avoid rudeness and other acts of disrespect in all meetings includingdepositions and negotiations;(5) Prepare documents that accurately reflect the agreement of all parties; and(6) Clearly identify all changes made in documents submitted by opposingcounsel for review.As to the courts, other tribunals, and to those who assist them, I will aspire:(a) To represent my clients in a manner consistent with the proper functioning of a fair,efficient, and humane system of justice.  As a professional, I should:(1) Avoid non-essential litigation and non-essential pleading in litigation;(2) Explore the possibilities of settlement of all litigated matters;(3) Seek non-coerced agreement between the parties on procedural and discoverymatters;(4) Avoid all delays not dictated by a competent presentation of a client's claims;(5) Prevent misuses of court time by verifying the availability of key participantsfor scheduled appearances before the court and by being punctual; and(6) Advise clients about the obligations of civility, courtesy, fairness,cooperation, and other proper behavior expected of those who use oursystems of justice.(b) To model for others the respect due to our courts.  As a professional I should:(1) Act with complete honesty;(2) Know court rules and procedures;(3) Give appropriate deference to court rulings;(4) Avoid undue familiarity with members of the judiciary;(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of membersof the judiciary;(6) Show respect by attire and demeanor;(7) Assist the judiciary in determining the applicable law; and,(8) Seek to understand the judiciary's obligations of informed and impartialdecision-making.As to my colleagues in the practice of law, I will aspire:(a) To recognize and to develop our interdependence;(b) To respect the needs of others, especially the need to develop as a whole person; and,(c) To assist my colleagues become better people in the practice of law and to accept
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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their assistance offered to me.As to our profession, I will aspire:(a) To improve the practice of law.  As a professional, I should:(1) Assist in continuing legal education efforts;(2) Assist in organized bar activities; and,(3) Assist law schools in the education of our future lawyers.(b) To protect the public from incompetent or other wrongful lawyering.  As aprofessional, I should:(1) Assist in bar admissions activities;(2) Report violations of ethical regulations by fellow lawyers; and,(3) Assist in the enforcement of the legal and ethical standards imposed upon alllawyers.As to the public and our systems of justice, I will aspire:(a) To counsel clients about the moral and social consequences of their conduct.(b) To consider the effect of my conduct on the image of our systems of justice including thesocial effect of advertising methods. As a professional, I should ensure that anyadvertisement of my services:(1) is consistent with the dignity of the justice system and a learned profession;(2) provides a beneficial service to the public by providing accurate informationabout the availability of legal services;(3) educates the public about the law and legal system;(4) provides completely honest and straightforward information about myqualifications, fees, and costs; and(5) does not imply that clients' legal needs can be met only through aggressive tactics.(c) To provide the pro bono representation that is necessary to make our system ofjustice available to all.(d) To support organizations that provide pro bono representation to indigent clients.(e) To improve our laws and legal system by, for example:(1) Serving as a public official;(2) Assisting in the education of the public concerning our laws and legal system;(3) Commenting publicly upon our laws; and,(4) Using other appropriate methods of effecting positive change in our laws andlegal system.
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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