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Dear ICLE Program Attendee,

Thank you for attending this program. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this program would not have been possible. The 
esteemed faculty is listed on the agenda page(s) of this book, and their contributions to the 
success of this program are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
program and for whom it was planned. All of us at ICLE hope you enjoy and benefit from your 
attendance at the program. Additionally, we hope that these program materials will provide a 
great initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate way 
to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,
Your ICLE Team

Jeffrey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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There is so much going on in our
world today, it’s nice to find things to 
celebrate. The Institute of Continuing 
Legal Education of the State Bar of Geor-
gia (ICLE) is celebrating you this 2020-21 
Bar year by offering a $25 discount on one 
ICLE 6 credit hour webcast program. The 
promotion is based on your Bar admis-
sion anniversary. What month were you 
admitted? If you don’t remember, don’t 
worry. ICLE will send you a reminder 
during your Bar anniversary month, con-
gratulating you for your years of service 
and commitment to the legal profession.

ICLE kicked off the 2020-21 Bar 
year by sending emails to members 
barred in July. If you don’t have an 
email on file with the State Bar, we will 
snail mail the promotion to the mailing 
address reflected in our records. How-
ever, for faster delivery we encour-
age you to update or add your email 
address to your State Bar of Georgia 
member account. 

You can access the discount during 
your Bar admittance month by logging 
into your member account, registering 
for one 6 credit hour webcast program 

of your choice and selecting the Bar
Anniversary ticket. 

For those members that were barred 
during the summer months, I hope you 
have taken or plan to take advantage of your 
Bar anniversary ticket. You are able to ob-
tain a discount on webcast topics that would 
have normally been scheduled for July and 
August. These summer topics and others 
are available in ICLE’s online library. For 
members admitted in upcoming months, I 
hope you will take advantage of your Bar 
anniversary ticket when it becomes avail-
able during your Bar admittance month. 
Simply visit www.gabar.org/webcasts to 
view the full list of available webcasts. 

ICLE plans to begin new programming 
via livestream in September. Please visit 
www.gabar.org/livestream to see our 
currently scheduled September programs 
and to register. 

Michelle E. West

Director, Institute of Continuing 
Legal Education
State Bar of Georgia

michellew@gabar.org

ICLE is Celebrating You
BY MICHELLE E. WEST

GBJ | ICLE



Abusive Litigation

Administrative Law and State 
Government Law for Attorneys

Banking Law

Basic Fiduciary Law 101

Basic Fiduciary Law 201

Defense of a Personal 
Injury Case

Family Law Seminar

Fundamentals of Health 
Care Law

Georgia Auto Insurance 
Claims Law

Handling Big Cases

Jury Trial

Jury Trials in Divorce

Medical Malpractice Bootcamp

Negotiated Corporate 
Acquisitions

Not Your Everyday Custody Case

#STAYWELL

Below is a list of July and August programs. You can view corresponding webcasts online now, 
along with all available webcasts at www.gabar.org/webcasts.

ICLE WEBCASTS
Nursing Home Litigation

Nuts and Bolts of Family Law

Personal Injury Law Clinics I - VI

Plaintiff’s Personal Injury

Post Judgment Collection

Proving Damages

Recent Developments

Restrictive Covenants and Trade 
Secrets in Georgia

Secrets to a Successful Plaintiff’s 
Personal Injury Practice

Social Media and the Law

Trial Advocacy

Trial and Error

Trial of Leo Frank

U.S. Supreme Court Update

Update of Georgia Law

War Stories XVIII



Note: ICLE courses listed here are subject to change and availability. For 
the most up-to-date ICLE program details, please visit our page at www.
gabar.org. For questions and concerns regarding course postings, please 
email ICLE@gabar.org.
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GBJ | ICLE Calendar

NOVEMBER

14 Premises Liability
 Livestream | 6 CLE

16 The Trial of Leo Frank
 Livestream | 3 CLE

23 Administrative Law and State Government  
 Law for Attorneys
 Livestream | 6 CLE

28 Basic Fiduciary Law 101
 Livestream | 6 CLE

4  Trial Advocacy
 Livestream | 6 CLE

5 Class Actions
 Livestream | 6 CLE

6  Adoption Law
 Livestream | 6 CLE

10 VA Accreditation
 Livestream | 6 CLE

11  Business Immigration Law
 Livestream | 6 CLE

11  Commercial Real Estate
 Livestream | 6 CLE

13  Georgia Auto Insurance Claims
 Livestream | 6 CLE

OCTOBER

1  What Every General Practitioner Should  
 Know About the New Tax Laws
 Livestream | CLE TBD

2 Professionalism, Ethics and Malpractice
 Livestream | 3 CLE

9  Expert Testimony
 Livestream | 6 CLE

11  Family Law Seminar
 Livestream | 6 CLE

DECEMBER

*Visit www.gabar.org/livestream to register. Please note: Not all livestream programs 
listed are open for registration at this time.

13  Title Standards
 Livestream | 6 CLE

18  Recent Developments
 Livestream | 6 CLE

18  Entertainment Law Bootcamp
 Livestream | 3 CLE

19  Business Law Institute
 Livestream | 6 CLE

20 Georgia DUI Update
 Livestream | 6 CLE

VA ACCREDITATION
Nov. 10 | Livestream | Offering 6 CLE hours (6/1/1/3)

This program provides an orientation in Veterans Benefits 
and associated military matters. VA Accreditation satisfies 
the Department of Veterans Affairs CLE requirement for VA-
accredited attorneys. Additionally, the program offers real-life 
“lessons learned” from experienced practitioners in private and 
governmental practice. 
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The Institute of Continuing Legal Education 
of the State Bar of Georgia (ICLE) commenced 
livestreaming all programs in September and 
will continue through December 2020. What 
this means is ICLE programs from September 

through December will be available by online livestream 
only; there will be no in-person attendance for registrants. 
ICLE, in conjunction with State Bar leadership, closely 
monitors current health concerns and will make a de-
termination regarding 2021 programs as new informa-
tion evolves. For the near future, you can count on ICLE to
continue to deliver dynamic, engaging and informative 
online programming to you in the comfort of your home or 
office. Visit www.gabar.org/livestream to review and regis-
ter for upcoming livestream programming.

ICLE’s livestream programming allows real-time engage-
ment with speakers through the submission of ques-
tions via chat. If you are new to livestream chats with 

ICLE, you can participate upon entering the livestream by 
selecting the chat icon on the right side of your screen. 
First time users will be asked to create an account by 
providing a first and last name and an email address 
and following a few verification prompts. 

In addition to ICLE’s livestream programming, remember 
to check out our extensive library of webcast programs 
by visiting www.gabar.org/webcasts. ICLE adds new pro-
grams to its webcast library as they become available.

Remember that you can use your Bar anniversary discount 
of $25 toward any 6-credit hour webcast program. Watch 
for the discount promotional email during the month you 
were admitted to the Bar. Be sure that you have the most 
updated email address in your membership profile. 

ICLE is working to improve its technology and delivery of 
interesting content, so please look out for updates as the 
Bar year progresses. For now, sit back and enjoy the beau-
tiful weather and our numerous offerings this fall. 

Fall Into ICLE Livestream Programs
BY MICHELLE E. WEST, DIRECTOR OF ICLE

 ADR Institute and Neutrals’ Conference

 Civil Prosecutions of DUI & Dram Shop in Georgia

 Consumer & Business Bankruptcy Institute

 Economic Development Law in Georgia

 Family Law Seminar

 Fundamentals of Health Care Law

 Georgia and the Second Amendment

 Georgia DUI Update

 Georgia Foundations and Objections Update

 Health Care Fraud Institute

 Labor and Employment Law Institute

 Litigation Under 42 U.S.C. §1983

 Medical Malpractice Bootcamp

 Nuts and Bolts of Family Law

 Personal Injury Law Clinic (I-VI)

 Privacy and Technology Law Institute

 School and College Law

 Technology Law Institute

 Trial and Error

 U.S. Supreme Court Update

 Update on Georgia Law

ICLE WEBCASTS
Below is a list of webcasts that correspond with programs ICLE typically administers in the fall. You can view these titles online now, along 
with all available webcasts at www.gabar.org/webcasts.

GETTYIMAGES.COM/SEAN PAVONE GETTYIMAGES.COM/SEAN PAVONE GETTYIMAGES.COM/CHRIS WILSON



8:10  WELCOME AND OPENING REMARKS 
 Peter A. “Pete” Law

8:15  IS THIS THE GOLDEN AGE OF MEDICAL 
MALPRACTICE

 Katherine L. “Kathy” McArthur, McArthur Law Firm, 
Macon, GA

8:50  VOIR DIRE   
 Michael L. “Mike” Neff, Law Office of Michael 

Lawson Neff PC, Atlanta, GA

9:25  RACISM IN THE CRIMINAL JUSTICE SYSTEM
 Drew Findling, The Findling Law Firm PC,  

Atlanta, GA

10:00  CROSS EXAMINATION OF A CORPORATE 
REPRESENTATIVE  

 Michael L. Goldberg, Fried Goldberg LLC,  
Atlanta, GA

10:35  BREAK
 
10:40  PATIENTS, PANDEMICS, AND BEYOND
 R. Adam Malone, Malone Law Office, Atlanta, GA 

11:15  PROFESSIONALISM AND ETHICS FROM THE 
PERSPECTIVE OF A PRACTICING LAWYER AND 
PROFESSOR OF LAW   

 Barbara A. Marschalk, Drew Eckl & Farnham LLP, 
Atlanta, GA

12:15  BREAK 

12:45  A DEFENSE COUNSEL’S PERSPECTIVE ON  
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1:20  MOCK TRIALS  
 James A. “Jimmy” Rice, Jr., The Rice Firm,  

Atlanta, GA

1:55  BREAK
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 Michael J. “Mike” Gorby, Gorby Peters & 
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Pete Law is the senior principal of Law & Moran, a six-lawyer trial firm 

dedicated to the representation of individuals who have suffered injuries and death due to 

the negligence of others.  The firm has exceeded $1.2 billion worth of jury verdicts and 

settlements.  Areas of practice include automobile accidents, trucking accidents, premises 

liability, negligent security, and virtually all types of cases involving injury or business 

torts.  Law has been counsel for the plaintiff in approximately 200 recoveries each 

exceeding one million dollars ($1,000,000.00), including more than 60 separate 

recoveries exceeding three million dollars ($3,000,000.00), approximately 300 recoveries 

exceeding $100,000.00, and total case recoveries exceeding $1,200,000,000.00.  In 

addition to trying cases, Law regularly speaks at continuing legal education (CLE) 

seminars nationwide.  Law received his J.D. from Emory University School of Law and 

his B.A. from Florida State University. 

 

 

 

 

 

 

 

 

 

 



Agenda Speakers 
 
Drew Findling 

Drew Findling spent the first three years of his career as a lawyer as a Fulton 

County, Georgia, assistant public defender assigned to the courtroom of the late Judge 

William Daniel, known throughout Georgia for having authored three fundamental 

treatises on Georgia criminal practice. Just a few years after graduating from law school, 

in 1987, Findling “hung out a shingle” and started The Findling Law Firm. Since then, 

Findling has represented clients in state and federal courts in many states, including 

Georgia, Florida, Indiana, Louisiana, Maryland, Michigan, Missouri, New Jersey, New 

York, North Carolina, South Carolina and Texas. He has also handled international 

matters in the Middle East and Europe. Findling has enjoyed great success as a trial 

lawyer representing clients with charges ranging from minor offenses to multi-million 

dollar federal conspiracy cases. Over the years, his reputation for zealous and skilled 

representation has resulted in his being retained to represent numerous high-profile 

clients, including Grammy-nominee Faith Evans, Former Douglas County District 

Attorney David McDade, Former Fulton County, Georgia, Sheriff Jackie Barrett, current 

Clayton County Sheriff Victor Hill, Former President of Morris Brown College Dolores 

Cross, NBA Superstar Shaquille O’Neal, former NBA great Dennis Rodman and NBA 

first-round draft choices Al-Farouq Aminu and Roshown McLeod and retired baseball 

slugger Oscar Gamble, and rap superstars Gucci Mane Waka Flocka Flame and Migos’ 

Offset. Findling received his J.D. from Emory University Law School and his B.A. from 

Oglethorpe University. 

 

Michael L. Goldberg 

Michael L. Goldberg is a partner in the law firm of Fried Goldberg and represents 

victims suffering catastrophic personal injuries or wrongful death throughout the 

Southeast, primarily in the area of trucking and commercial vehicle accidents. Goldberg 

was born in Augusta, Georgia and played for the Division I Basketball Team at Mercer 

University in Macon, Georgia where he graduated with a B.S. in Political Science in 

1994. He earned his Juris Doctor from the University of Georgia in 1997. He has been 



lead counsel for the plaintiff on 12 cases with verdicts in excess of a million dollars and 

is admitted to practice law in Georgia, South Carolina, Alabama and Tennessee. 

Goldberg was inducted into the American College of Trial Lawyers in October of 2013. 

Fellowship into the ACTL is extended by invitation only and is limited to less than 1% of 

the lawyer population. He is the author of the Library of Georgia Personal Injury Forms, 

3rd Edition and Understanding Motor Carrier Claims, 5th edition.  Goldberg received his 

J.D. from the University of Georgia and his B.A. from Mercer University. 

 

Michael J. “Mike” Gorby 

Mike Gorby is Founder and Partner of Gorby Peters & Associates.  He has tried 

hundreds of cases and handled thousands of matters for corporations and individuals 

across the United States throughout his three-decade legal career.  Gorby’s practice 

focuses on Insurance Coverage Disputes, Commercial Litigation and Liability for 

Owners and Managers of Property.  He is also a certified mediator. Gorby is a passionate 

teacher.  He’s chaired the Premises Liability program for the Institute of Continuing 

Legal Education of Georgia (now a Division of the State Bar of Georgia) for over twenty 

years.  He is a frequent speaker for state and national legal education programs including 

ICLE, the National Business Institute and the Georgia Tech Procurement Assistance 

Center (GTPAC), which helps businesses identify, compete for, and win government 

contracts. Gorby is the author of Premises Liability in Georgia, which was originally 

published by Thomson-Reuters® in 1998 and which is now in its Second Edition.  Gorby 

is a graduate of the University of Georgia School of Law.  Before attending law school, 

Gorby served as an Artillery Officer with the U.S. Army. 

 
R. Adam Malone 

Adam Malone is based in Atlanta, Georgia and dedicates his entire practice to 

helping families with issues involving brain injury, spinal cord injury, burns, amputation, 

and wrongful death throughout the state of Georgia. His efforts over the last two decades 

have produced over $500 million in compensation for injured victims and their families 

and have helped change careless corporate practices to keep us all safer. Adam has 

obtained record jury verdicts, including a $24.5 million verdict in a case involving an 

https://www.friedgoldberg.com/request-trucking-claims-book/the-basics-of-interstate-motor-carriers/


above-knee amputation for a young athlete which is reported to be the largest personal 

injury verdict ever returned in Albany, Georgia. In addition to his trial skills, Adam has 

also earned a reputation for excellence in the appellate courts. Due to Adam’s work, the 

Georgia Supreme Court struck down the state’s cap of $350,000 on non-economic 

damages in medical negligence cases as violating the constitutionally guaranteed right to 

trial by jury. This ruling not only permitted his client to recover the amount of damages 

determined by the jury in that case – it was much more important than that. This decision 

ensured that all patients harmed by preventable medical errors have the right to trial by 

jury and the right to be completely compensated in an amount determined by jurors 

driven by the actual evidence, not by politicians driven by campaign contributions. 

Malone received his J.D. from John Marshall Law School and his B.A. from North 

Georgia Military College. 

 

Barbara A. Marschalk 
Barbara A. Marschalk is a partner at the firm of Drew, Eckl & Farnham, LLP.  

Her practice is devoted to defending a wide range of corporations and individuals in 

multiple practice areas including the defense of claims involving alleged childhood 

sexual abuse and sexual misconduct, clergy malpractice, defense of claims against 

churches, national and local youth serving organizations and other eleemosynary 

institutions, professional malpractice defense (including medical malpractice, long-term 

care defense, and legal malpractice), personal injury, premises liability and other general 

litigation involving catastrophic injuries and/or wrongful death.  Marschalk also handles 

significant products liability matters for nationally recognized insurers and their insureds. 

In her more than 20 years with the firm, Marschalk has defended numerous high-profile 

cases throughout the state, many of which have been the subject of local, state-wide and 

even national media attention. She received her J.D, from Georgia State University 

College of Law and her B.A. from University of South Carolina.  

 

R. Scott Masterson 
Scott Masterson is the managing partner in the Atlanta office of Lewis Brisbois, 

chair of the Asbestos Practice, and chair of the Toxic Tort & Environmental Litigation 



Practice. He leads the firm's Toxic Tort and Asbestos Practice, a talented group of 

lawyers who are widely recognized as leaders in the representation of manufacturers, 

retailers, suppliers, and premises owners across the country in individual and 

consolidated actions. He has served as lead trial counsel in Federal and State Court in 

over a dozen states.  In addition to significant experience in mass and toxic tort cases, 

Masterson has extensive experience in complex and catastrophic injury cases ranging 

from representing business owners in complex commercial litigation to the representation 

of common carriers, premises owners, bars and restaurants, residential and commercial 

construction contractors, and municipalities in catastrophic personal injury cases. He and 

his team are seasoned at handling client needs from initial investigation through trial and 

appeal. Masterson also provides proactive solutions and training to clients and has 

assisted with the institution of measures aimed at reducing liability and exposure. 

While Masterson enjoys a broad-based complex trial practice and the challenges 

that come with it, he is also recognized for his leadership in resolving cases without a 

trial, often in matters involving multiple parties and decision-makers. He is entrusted with 

representation of clients in Multidistrict Litigation and other class and consolidated 

litigation and is currently active on steering committees in a number of jurisdictions that 

work to introduce and enact Case Management Orders designed to eliminate or reduce 

frivolous mass tort lawsuits and maintain order to dockets containing thousands of cases. 

Masterson and his team work with clients to investigate and understand decades worth of 

history and information pertinent to current claims and litigation. He provides 24-hour 

availability for the investigation of business disputes, catastrophic accidents, 

environmental spills and other events. Masterson handled the case of first impression in 

Georgia arising out of an individual’s release from incarceration based on DNA evidence. 

He has presented to clients, industry groups, and his peers on a number of topics related 

to trial, litigation, and professional responsibility. Masterson received his J.D. from 

Georgia State University College of Law and his B.S. from The University of Georgia. 

 

Katherine L. “Kathy” McArthur 
Kathy McArthur is a personal injury attorney who has served the greater Macon, 

Georgia, community for more than three decades. During that time, McArthur has 



dedicated her legal practice to ensuring injury victims, no matter their backgrounds or 

ability to pay an attorney, have a voice in the courtroom. McArthur is board certified in 

civil trial advocacy by the National Board of Trial Advocacy and is also a member of the 

Multi-Million Dollar Advocates Forum. McArthur and her legal team have secured over 

$250 million in recoveries for her clients over the years. She focuses her practice on truck 

wrecks, automobile wrecks, and medical malpractice. Personal injury lawyers in Georgia 

typically charge the same rate for attorneys fees across the board. Because of this, a new 

attorney with little to no experience in court will cost the same as McArthur. She 

encourages potential clients to review any lawyer's history of verdicts and settlements, as 

well as past client testimonials, before hiring an attorney. McArthur is a fighter who 

prides herself on fully investigating every case and preparing for trial in every situation. 

This preparation then lets the defendants know she's serious about proving the case in 

court if a full and fair settlement offer is not made. When the cases go to trial, her record-

breaking verdicts are a testament to her litigation skills. She received her J.D. and B.S. 

from the University of North Carolina.  

 

E. Michael “Mike” Moran 
E. Michael Moran joined the law firm of Law & Moran in 2004. While at John 

Marshall Law School, Moran was elected by the student body as Chief Justice of the 

Honor Court. He graduated Magna Cum Laude and also received the Eugene D. and 

Betty Howe Vezzani Award for Excellence in Constitutional Law and the Academic 

Dean's Award for Outstanding Scholastic Achievement. After graduation, Moran 

practiced in the areas of appellate law and commercial litigation. In 2001 Moran began 

practicing exclusively in the area of personal injury and now limits his practice to 

representing individuals and families in catastrophic injury and wrongful death cases. 

Moran has tried cases to verdict in federal and state courts in Georgia and other states, as 

well as argued before both federal and state appellate courts. 

 

Michael L. “Mike” Neff 
Mike Neff is the founding partner at Neff Injury Law. The firm’s goal is to obtain 

justice for everyday people and hold powerful individuals, corporations, and insurance 



companies accountable. In addition to collaborating with the firm’s team of attorneys on 

case strategy and approach, Neff serves as the firm’s lead trial lawyer. Since starting Neff 

Injury Law in 1996, the firm has won more than $100 million in jury verdicts – including 

results in 2013 and 2017 that ranked nationally in the top 100 civil verdicts of the year. 

Additionally, Neff Injury Law’s relentless determination in a 2011 sexual assault case 

and a 2012 grocery store fall case resulted in record-setting verdicts in the state of 

Georgia. 

 

James A. “Jimmy” Rice, Jr. 
Jimmy Rice has been focused solely on personal injury litigation for over twenty 

(20) years. After graduating with honors from The University of Florida Law School, 

Rice practiced defense work learning the tools/tricks of the trade before resigning from 

his partnership to focus 100% on representing the victims of poor judgment and the 

negligence of others. Rice is undaunted by unacceptable offers and proceeding with cases 

through trial with results of hundreds of thousands of dollars over the insurance 

company’s last offer. As a result of his success, Rice has been recognized as a top 

personal injury lawyer including rated as AV (preeminent) by Martindale Hubbell, a 

Super Lawyers for over 7 years, a member of the Million Dollar Advocacy Forum, a 

member of the Multimillion Dollar Advocacy Forum, and the Top One Percent Lawyer. 

Rice’s success results not only from his courtroom results, but his dedication to his firm’s 

clients. One of the proudest aspects of our firm is that the majority of current clients were 

referred by past clients. The continued referrals from prior clients is recognition of our 

strong desire to provide not only a successful representation but individual attention to 

every client. 
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A Look at Voir Dire for 2021 
 

 
 

Michael L. Neff, Esq. 
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I. Introduction 

 When I began trying cases many years ago, voir dire was an unfamiliar and painful 

obstacle I had to get through in order start my case.  It was a strange appetizer, not the main 

course.  Back then, I wanted to speed through the selecting an impartial jury so I could get to the 

action of opening, cross-examination, and closing.  I was more focused on getting through voir 

dire to get to the next stuff than I was on understanding how to use voir dire to weed out people 

who could not be fair to my clients.   

Since I had learned nothing of voir dire in law school, I thought of the process as 

checking boxes, asking questions, taking notes, and moving on.  Now, I recognize my client’s 

trial starts with voir dire.  I need to be “on” from the first moments, and I need to be in tune with 

the responses. 

 With the benefit of painful experience and with the advice and help of several 

experienced attorneys, I understand how important voir dire is to trying a case.  Tommy Malone 

once told me during a lunch, “If the jurors’ hearts and minds aren’t open to your client’s case, it 

doesn’t matter how good of a trial lawyer you are.”  As with many things, he was right about 

that. 

 A lot of thoughts swim through my mind as I contemplate conducting a voir dire in the 

COVID-19 world.  Will it be via Zoom?  Might we use written questionnaires?  Will it be in a 

hotel conference room?  Will we have smaller groups of jurors?  Regardless of how the world 

looks or what the technology is, the process remains the same – both legally and psychologically. 

You still need to gather information so you can intelligently exercise peremptory challenges and 

make appropriate motions to strike.  That requires an efficient plan so you can address the topics 
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and issues that are important to your client obtaining justice.  Your goal, always, is to find people 

with some bias against you, your client, or any of the issues in your client’s case. 

 I recall trying a slip and fall case in Gwinnett County years ago.  After meeting the 

potential jurors, we wondered if they could be receptive.  It was one of the most anti-plaintiff 

groups I had ever seen.  A significant number of potential jurors expressed a strong defense bias 

on everything from liability to damages. 

 Further, my client was suffering from a largely invisible injury – Complex Regional Pain 

Syndrome (“CRPS”).  While we expected to present testimony from a treating neurologist, an 

economist, and a life care planner as to the value of our clients’ damages being in the millions of 

dollars, I knew from experience that many jurors would be skeptical. 

 It did not take long for me to realize that voir dire would define the case if we could get a 

fair panel.  Thankfully, I was prepared for a thorough voir dire; the trial judge had already agreed 

to devote an entire day to the process if need be. 

This article examines how we can make the best out of voir dire – even in the most 

difficult of situations.  First, I examine voir dire in this case “by the numbers” by performing a 

brief discourse analysis of the process.  Second, I explain how I developed challenges for cause 

in some more problematic jurors. 

II. “Bonding with the Jurors” 

I’ve heard some attorneys suggest that you try to “connect” with the jury during voir dire.   

I think that is tough, if not impossible, to do in the time permitted for voir dire.  Be personable 

and approachable, but you are in Court to focus on the facts and the issues.  As plaintiff’s 

counsel, jurors are skeptical of our every word and gesture – particularly early in voir dire.   
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 Through our questions, I want the jurors to appreciate the importance of a fair jury and 

agree to serve fairly on the case.  Thus, there are a number of ideas I want to convey so I can 

learn the juror’s attitudes about important issues: 

1. This case is important. 

2. This case involves human suffering. 

3. This case is going to require that you consider whether to award significant 

money damages. 

4. You are required to follow the law and the evidence based on a preponderance 

of the evidence. 

The reason why it is important to convey these messages is because you need to see if the juror 

reacts adversely to any of the four issues.  Some people don’t want the responsibility, so you 

may need to use a peremptory challenge.  Some people have a religious belief that they shouldn’t 

sit in judgment of another person.  Some will object to the preponderance standard.  They believe 

the standard should be higher, and they won’t decide based on a lower standard. They must be 

struck for cause.  

Conveying the above messages is both art and science.  When done effectively, voir dire 

elicits a lot of information from a lot of people in a short period of time.  Hopefully, you’ll have 

some help in tracking the responses and accumulating the information.  Regardless of whether 

you are looking at people in the courtroom, or a high school auditorium, or on a video link like 

Zoom, obtaining, tracking, and appropriately using the information you obtain is crucial.  

III. The Numbers Don’t Lie 

 What we try to discover in voir dire is whether a juror has beliefs that would interfere 

with them returning a verdict with a significant number if the evidence supports it.  The most 
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difficult and uncertain part of being a juror is reaching a verdict for a large amount of money.  In 

re-reading the transcript from our verdict in the Gwinnett fall case, I realized that I mentioned 

“verdict” no less than 52 times as I questioned the jurors.  Many times, I was following up with 

jurors who had identified concerns about rendering a verdict.  This is the essence of jury duty – 

is the jury capable of returning a fair verdict? 

 Some of the time, I was attempting to determine whether the juror was incapable of 

agreeing to a large number if the evidence warranted it.  The phrase “high verdict” was used 9 

times and “large verdict” used 4 more times.  By the time the jurors were sworn in, they had 

acknowledged they would consider a large number if the evidence showed injuries were 

permanent and life-changing.  That is an important commitment. Some will not consider high 

numbers regardless of the evidence.  You have to get those jurors excluded. 

 I questioned each juror in detail if they expressed any reluctance to including any 

category of damages in the verdict - past, present, and future medical bills, lost earnings, and 

pain and suffering.  This particular pool of jurors was largely opposed to including damages in 

the verdict for future medical bills or future lost wages.  Thus, I had to follow up with many of 

them to see how resistant they were, and I talked about “future” medical bills and wages over 22 

times. 

 I also introduced the injuries my client had suffered to see if anyone had prior experience 

or knowledge of Complex Regional Pain Syndrome (“CRPS”).  After falling in a grocery store, 

my client was diagnosed with CRPS.  Many insurance companies don’t mind trying a case where 

the Plaintiff has CRPS because it’s frequently an invisible injury.  Thus, some jurors may 

preconceive malingering or worry about whether the plaintiff has an addiction to the pain killers.   
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 I also talked a lot about “pain” during voir dire, mentioning the word 32 times, often in 

terms of “chronic” or “long-term” pain.  Again, it is very important to learn about what 

experiences jurors have had with pain.  In my younger days as a trial lawyer, many times what I 

had “thought” I had focused on in voir dire turned out to be only a passing mention in the 

transcript.  But, the numbers don’t lie. 

 Keep in mind that the purpose of addressing pain multiple times in multiple ways is not 

to attempt to persuade jurors.  This isn’t some subliminal effort at hypnosis.  However, you need 

to focus on the issues that are most important to your case.  And that focus isn’t likely met if you 

only ask once and don’t make efforts to follow up. 

IV. Keep Pressing – Even if You Think You’ve Got Enough to Strike 

 When I was a younger lawyer, I thought I was tenacious in everything I did.  I thought I 

was tenacious in voir dire.  However, after reconsidering some of my early trials, I realized that I 

commonly “quit too early” when questioning a problematic or biased juror.  I sometimes 

underestimated how much was “enough” for a strike for cause, so I moved on to the next 

potential juror. 

 The problem with that line of thinking was I was making the determination of “enough” 

based on a host of things not in the record – nonverbal cues from the juror; written answers from 

the Court’s questionnaire; or a gut feeling about the person.  Also, I tacitly assumed that the trial 

judge felt the same as me.  Thus, I had often not gotten enough evidence to satisfy the judge that 

the juror should be struck for cause.  In those situations, an intuitive judge may give you some 

latitude, but an experienced defense attorney will press the judge on what the prospective juror 

said or didn’t say.   
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In the Gwinnett trial, the trial judge required that we conduct all of our general questions 

first, whereupon we could follow up with various jurors about specific questions.  From the 

outset, one juror seemed particularly problematic in overall demeanor and body language.  As a 

younger lawyer, I would have been tempted to think she was an “easy out” and not pay her much 

attention after a few minutes of questioning.  However, as you’ll see, developing a cause-based 

challenge can be difficult, even in those circumstances.  Let’s take a look at an exchange I had 

with the potential juror: 

MR. NEFF: Okay. Ms. Kelley, you had some strong 
feelings about high verdicts. Can you tell me a little bit 
more about that. 
PROSPECTIVE JUROR: Personal belief. I don't -- being 
raised on don't take more than what you need to survive. 
You don't need to have an abundance of money, when we're 
talking -- especially like millions. 
MR. NEFF: Okay. 
PROSPECTIVE JUROR: You don't need that to live on. 
 

 Some might have been content with an answer such as this as the sole basis for my 

challenge for cause.  Earlier in my career, I might have been content to move on to another juror.  

However, in this exchange, it hasn’t been explicitly stated: 1) that the juror would ignore the 

judge’s instructions and not follow the law, or 2) that the juror has a fixed opinion that cannot be 

changed.1  It was imperative for me to keep pressing in order to perfect the record and not have 

to unnecessarily spend a peremptory challenge. 

MR. NEFF: Let me ask you -- and I'm trying not to get 
too personal, but your -- how you were raised, is that a 
religious or ethical or spiritual or -- 
PROSPECTIVE JUROR: It's both a religious and just 
ethical. 
MR. NEFF: Okay. And, obviously, in this country, we 
put great respect on a person's religious beliefs, that's 
one of the core tenets that we founded our country on. So 
let me ask you: Because of these strong beliefs that you 
have, would that effect at all your ability to sit on a 



7 
 

jury and return a verdict of millions of dollars if the 
evidence supported it? 
PROSPECTIVE JUROR: Yes. 
MR. NEFF: Okay. Because your religious beliefs are 
so important, would that prevent you from putting those 
thoughts aside, and instead just focusing on the evidence 
and the harms in this case? 
PROSPECTIVE JUROR: It would be a factor, maybe not a 
huge deciding factor, but it would be a factor. 
 

Here, the juror seemed to realize that she’d given the “wrong answer” in response to my 

questions above, so she began to “self-rehabilitate,” a problem I discuss below.  With these 

answers, it is important to press forward even more, as a skillful defense attorney will always 

pick up on self-rehabilitating language from the potential juror.  Notice, by the end of the 

exchange, her beliefs would not be a “huge deciding factor.” 

MR. NEFF: Okay. Do you have trouble with including 
diminished earning ability and putting a dollar figure on 
that, including that in a verdict if the evidence supported 
it? 
PROSPECTIVE JUROR: That's earning in the future? 
MR. NEFF: Yes. The ability to go out and earn what 
you were able to do before. 
PROSPECTIVE JUROR: I don't think you should be 
awarded for things that haven't happened yet, in the 
future. 
MR. NEFF: Would you be able to listen to evidence 
that a person is going to suffer a diminished earning 
capacity or would you be prevented by your personal beliefs 
that that's not appropriate? 
PROSPECTIVE JUROR: I could listen to the evidence and 
decide from there. 
MR. NEFF: Would you be willing to decide based on the 
evidence in a 51 percent or more-likely-than-not basis? 
PROSPECTIVE JUROR: It would -- I'd have to definite. 
MR. NEFF: If the judge instructed you that more 
likely than not is the appropriate amount, because of your 
personal beliefs, would you put aside your desire for it to 
be definite or would you need it to be definite? 
PROSPECTIVE JUROR: I would need it to be definite. 
MR. NEFF: All right. Thank you. 
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Had I not asked a few more questions, I would have never gotten to the heart of my strike for 

cause – she required definite proof, not proof by preponderance of the evidence.  This opinion on 

using the wrong standard of proof is a strong basis for a challenge for cause.2   

V. Beware of the Self-Rehabilitating Juror 

 For many years, courts of appeal permitted trial judges to rehabilitate jurors who had 

expressed bias or strong feelings about a case.  It became clear that “talismanic” questions or 

“magic words” from a juror did not erase the bias or provide a fair trial.  While the pendulum has 

started to turn the other way,3 rehabilitation still exists in the courtroom.

My experience has shown me that prospective jurors often “self-rehabilitate” and must be 

questioned fully in order to expose their bias.  I’ve found this to be true regardless of how the 

jurors are questioned.  Regardless of the juror’s viewpoints, he or she will often “self-correct” 

throughout the questioning in order to appear less extreme.   

Psychologists tell us that this is because many jurors experience “evaluation anxiety,” 

which has been defined as the nervousness, anxiety, embarrassment, and desire to be believed by 

judges and attorneys that results from being evaluated, especially when that evaluation is oral 

and in the presence of others.4 

Let’s look at an example from another juror: 

MR. NEFF: Ms. Lee, I think you indicated you are 
feeling a little angry or frustrated to be here. 
PROSPECTIVE JUROR: It's more of a nervousness. It's 
all because -- It's basically because I do work. 
I'm kind of scared that I might lose my job, and I have a 
mortgage under my name. And so I don't want my family to 
be out in the streets. 
MR. NEFF: Let me see if I understand. You're 
concerned if you had to sit on the jury that you would lose 
your job? 
PROSPECTIVE JUROR: Yes. 
MR. NEFF: Even if the trial is done by the end of the 
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week? 
PROSPECTIVE JUROR: Yes. 
MR. NEFF: Okay. All right. And do you think this 
fear would distract you from being able to focus on the 
evidence? 
PROSPECTIVE JUROR: No. 
 

 Some jurors will be candid and provide you with enough discussion about their own 

dissatisfaction with the process to lead to a cause-based challenge.  However, many others will 

not.  Even in a jury pool, “anger” is an extreme emotion – one which a potential juror “self-

mitigates” with thorough questioning, as you see above.  Thus, it was imperative that we press 

on. 

MR. NEFF: No. Okay. I think you mentioned that with 
regard to weighing the evidence that you would want 100 
percent proof. 
PROSPECTIVE JUROR: I should have raised my hand on 75 
percent. 
MR. NEFF: Okay. So would it be a little bit hard for 
you if it was under 75 percent in order to find in the 
plaintiffs' favor? 
PROSPECTIVE JUROR: Yes. 
 

Even jurors who at one time express an extreme view on the required proof at trial will 

often lower that number when an attorney or the judge asks about it.  Here, we see a classic 

example of the juror attempting to normalize her answer.  While it is still not aligned with the 

legal standard of proof, it makes her appear less extreme and gives opposing counsel (or, in some 

cases, the Judge), the opportunity to rehabilitate the juror because the quick change in the 

number might lead the Court to believe that the opinion is not fixed. 

Interestingly, at this point in voir dire, the Judge, with consent of counsel, read the charge 

on preponderance of the evidence.  As predicted, the juror self-corrected: 

MR. NEFF: Thank you, Your Honor. You can tell the 
person that wrote that really liked words a lot. But when 
you hear about it, one side or the other, it could just be 
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a little bit on one side. And most people that I talk to 
feel very uncomfortable with that, as opposed to beyond a 
reasonable doubt, that we hear about in the courtrooms. 
And so, you know, my understanding from us addressing that 
and raising hands earlier, was that you were uncomfortable 
with just all we needed to do was be on one side. So, you 
know, can you tell me a little bit more about that. Do you 
-- how strongly do you feel about that? Can you put that 
feeling aside? 
PROSPECTIVE JUROR: I can. 
MR. NEFF: You can. Okay. So if the judge were to 
give you that charge, and it talked about just one side 
other than -- as opposed to the other, you feel comfortable 
you'd been in a position to say, well, just a little bit 
more is okay? 
PROSPECTIVE JUROR: Yes. 
 

 When I was a younger attorney, I was taken aback by self-rehabilitating answers and 

thought it was a juror conspiring against me.  In some cases, I stopped questioning the juror.  

After all, the juror has given the “right” answer on two consecutive occasions.  However, 

experience has shown me that the bias will frequently reappear if the juror is asked additional 

questions. 

MR. NEFF: Did you -- did you mention at all in our 
prior hand-raising conversation about thinking you might 
have a hard time being fair and impartial? 
PROSPECTIVE JUROR: Yes, sir. 
MR. NEFF: Okay. Tell us a little bit more about that 
feeling. 
PROSPECTIVE JUROR: For me, personally, I have a hard 
time with making decisions. And so I would need a lot to 
prove the evidence. 
THE COURT REPORTER: Could you speak -- could you 
repeat that. 
PROSPECTIVE JUROR: It's just I have a hard time 
making decisions. I do need a lot of examples and 
documentation and proof for me to go one way or the other. 
MR. NEFF: Okay. Now, I can understand wanting to be 
persuaded about something, that's important, but do you 
think you'd have a hard time being fair and impartial? 
PROSPECTIVE JUROR: No. 
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 Occasionally, panels will respond to questions about “fairness and impartiality” with 

answers that clearly give a challenge for cause.  However, many others will not, as it casts them 

in an unfavorable light.  Notice, above, that while the juror is likely unfavorable to my case, she 

will not admit to having a hard time being fair and impartial.  People don’t generally view 

themselves as being unfair even when they have extreme beliefs.  Thus, in these circumstances, it 

is imperative to go the extra mile and ask specific questions about the types of damages you’ll be 

seeking, as there’s less of a “fair” or “impartial” component to these issues. 

MR. NEFF: Okay. All right. I think you had 
expressed some concerns about future medical bills, future 
earning capacity and -- excuse me -- and money for those in 
a verdict. What kind of concerns do you have about that? 
PROSPECTIVE JUROR: Basically, like, what if they 
receive this amount of money, but they don't really 
actually need it for their condition. What if they just 
blow it all on, like, vacation or whatever. So it's -- 
they should have that money, but if they don't have that 
money for what they really do need treatment for. If they 
don't have medical insurance. All of us don't have that 
extra money or privilege to go to the doctor and get 
treatment. This person, I mean, they might suffer a little 
bit in the beginning, but later on they don't need that. 
MR. NEFF: All right. Let me see if I understand what 
you're saying. You have some concerns about what if; 
right? What if things got suddenly better? What if this 
person got the money and blew it on something frivolous, as 
opposed to using it for a good reason; right? 
PROSPECTIVE JUROR: Yes. 
MR. NEFF: Okay. And those make a lot of sense, but 
if you serve on the jury, the judge is going to say you 
have to focus on the evidence, and the harms and the 
losses. Do you think you'd be able to give the full amount 
of compensation without being persuaded by the what ifs, or 
are the what ifs going to affect how much you would include 
in your verdict? 
PROSPECTIVE JUROR: They would affect my verdict. 
MR. NEFF: Is that going to just affect you a little 
bit in trying to come to a number, these what ifs that you 
have, or is it going to affect it a lot and make you very 
concerned about the future? 
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PROSPECTIVE JUROR: A lot. 
 

Here, the juror finally gives us the ammunition necessary to exercise a challenge for cause.  The 

juror has expressed a significant issue with what damages may be awarded.  Further, as I 

reframed the questioning away from general “fairness” issues and focused on the law, the juror 

became more comfortable giving her opinion. 

Though the questioning of this juror took several minutes, and the juror “self-

rehabilitated” several times, my persistence paid off. 

VI. Conclusion 

 There are likely going to be unique challenges and considerations to picking a jury in 

2021.  However, certain issues are universal and timeless.  A full understanding of how to 

conduct voir dire effectively comes from repetition and seeing where one needs to fill in gaps of 

information.  It also comes through having the patience to reflect on the juror’s last response and 

discipline to ask another question, even when a juror “self-rehabilitates.”  As you move towards 

your next trial, don’t hesitate to:  

1. Review transcripts from your past trials.  Understand that the numbers don’t 

lie.  See what your pattern was.  Where could you ask more questions? 

2. Know your themes, and stick to them during voir dire. 

3. Keep pushing, even when you think you have enough to strike the juror, and 

4. Don’t let the juror off the hook through self-rehabilitation. 

My hope is that these tips will help you add another level of effectiveness to your next 

trial. 

 
 

1 Elliott v. Home Depot U.S.A., Inc., 275 Ga.App. 865, 867 (2005); Humphreys v. State, 287 Ga. 
63, 72 (2010) (holding a trial court did not abuse its discretion in a capital case by disqualifying 
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three prospective jurors who gave equivocal and contradictory responses regarding their ability 
to impose a death sentence, authorizing the trial court to find from the totality of their responses 
that those prospective jurors could not meaningfully consider all three sentencing options); 
Robles v. State, 277 Ga. 415, 419-20 (2003) (holding that a prospective juror should have been 
excluded where he stated he would not be able to determine the relevant facts in the case from 
the evidence); King v. Moore, 196 F.3d 1327 (11th Cir. 1999) (holding that an inability to follow 
the law, such as that engendered by disagreement with the death penalty, disqualifies a juror). 
 
2 Thorpe v. State, 285 Ga. 604, 608 (2009); see also Arevalo v. State, 275 Ga. 392, 393 (2002) 
(holding a trial court did not abuse its discretion in striking jurors who “expressed a very high 
degree of reluctance to ever vote for the death penalty” and “would hold the State to a higher 
standard of proof than the law requires”). 
 
3 See Walls v. Kim, 250 Ga. App. 259, 260 (2001), affirmed by Kim v. Walls, 275 Ga. 177, 563 
(2002) (“A trial judge should err on the side of caution by dismissing, rather than trying to 
rehabilitate, biased jurors because, in reality, the judge is the only person in a courtroom whose 
primary concern, indeed primary duty, is to ensure the selection of a fair and impartial jury.”) 
 
4  See, e.g., L.L. Marshall & A. Smith, Evaluation Honesty, and Expectancy on Jury Honesty 
During Voir Dire, THE JOURNAL OF PSYCHOLOGY, 120, 205-217 (2001). 



RACISM IN THE CRIMINAL 
JUSTICE SYSTEM

<< Back to Table of Contents



Racism in the Criminal Justice System 
 

I. Jury Selection- Efficiency breeds Racial profiling 
 

A. Guiding Rules 
1. Batson v. Kentucky, 476 U.S 79 (1986)----(SCOTUS- dealing with prosecutors) 

a. The Supreme Court held that the Equal Protection Clause forbids prosecutor from challenging 
potential jurors solely on account of their race or on the assumption that black jurors as a group 
will be unable to impartially consider the State’s case against a black defendant. 

2. McCollum v. State, 571 S.E.2d 405 (2002) (Sup. Ct. GA- dealing with defense) 
a. The Supreme Court held that equal protection clause prohibited defendant from engaging in 
purposeful discrimination on grounds of race. 

3. Edmonson v. Leesville Concrete Company, 500 U.S. 614 (1991)-----(SCOTUS- dealing with civil trials) 
a. The Supreme Court held that a private litigant in a civil case may not use peremptory 
challenges to exclude jurors on account of their race, since race-based exclusion violates the 
equal protection rights of the challenged jurors. 

4. Melbourne v. State, 679 So.2d 759 (1996) (Florida Supreme Ct- state variation on Batson analysis) 
a. The Florida Supreme Court held that, under the Florida constitution’s guarantee of right to 
impartial jury, and under the equal protection clauses in both Florida and Federal Constitutions, 
to determine whether a party’s strike of a juror is facially race-neutral and not pretextual, the 
court must consider the “genuineness” of the explanation, not “reasonableness.” 
 1) The court explained that “the trial court’s decision turns primarily on an assessment 
 of credibility and will be affirmed on appeal unless clearly erroneous.” (764–765). 

 
B. The Batson Analysis (3 steps) 

1. Party opposing a peremptory strike must establish a prima facie case of discrimination. See Purkett v. 
Elem, 514 U.S. 765, 767 (1995). 
2. Then, the proponent of the strike is required to provide a neutral explanation for the strike. See 
Purkett v. Elem, 514 U.S. 765, 767 (1995). 
3. The trial court evaluates whether the strike constituted purposeful discrimination. See Purkett v. 
Elem, 514 U.S. 765, 767 (1995). 

a. The Burden lies on the party opposing the peremptory strike. Therefore, if the strike proponent 
offers a sufficiently neutral explanation in the second step, then the party opposing the strike must 
convince the trial court at step three that the explanation is a pretext for purposeful discrimination 

 
C. Step One: Prima Facie Case 

1. To establish a prima facie case, the party opposing the strike must produce sufficient evidence to 
support an inference that discrimination occurred. Johnson v. California, 545 U.S. 162, 170-172 (2005) 
(explaining that the challenger was not required to prove his case at step one, but simply raise an 
inference that discrimination “may have infected the jury selection process”). 
2. State v. Valdez, 140 P.3d 1219 (Utah’s Supreme Court provided a good explanation of the state of 
Batson law.) (“The Supreme Court has consistently declined to specify what type of evidence the 
challenging party must offer to establish a prima facie case, and instead has relied on trial judges to 
determine whether ‘all relevant circumstances…give rise to an interference of discrimination’” (quoting 
Batson)). 

 
D. Step Two: Proponent of the strike is required to provide a neutral explanation 

1. Providing a neutral explanation- sometimes easier than others 
a. The practical side of Voir Dire 



1) Judges want efficiency, they want speed 
a) Texas prosecutor, Jeff Strange, reports he often receives more than 15 
minutes for voir dire. (Jeff Strange, “Jury selection in 30 Minutes of Less”, Texas 
District & County Attorney Association (2009). Available at 
http://www.tdcaa.com/node/5267) 
b) “In jury selection, as in other aspects of trial practice, the court is likely to be 
more concerned with efficiency than advocates are, on the grounds that all 
parties are better served by speedy provision of justice.” (National Criminal 
Justice Reference Service) 
c) In trying to acquiesce with the judge’s wishes, attorneys are forced to make 
quick decisions. When dealing with a racially diverse area, this leaves three 
things to look at: (1) Assumed Age, (2) Apparent Gender, and (3) Skin Color. 

 
2) Judge makes you go fast… Forcing Lawyers to resort to stereotypes. 

a) The study, “Illegal Racial Discrimination in Jury Selection: A continuing 
Legacy,” found that in Alabama, courts have found racially discriminatory jury 
selection in 25 death penalty cases since 1987. (Equal Justice Initiative, “Illegal 
Racial Discrimination in Jury Selection: A Continuing Legacy”, (2010). Available 
at http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf).  
b) In some cases, 75% of black jury pool members have been struck in capital 
cases. (Equal Justice Initiative Study, Death Penalty Information Center. 
Available at http://www.deathpenaltyinfo.org/studies-racial-discrimination-
jury-selection-continues-death-penalty-cases).  
c) The Louisiana Capital Assistance Center found that, in the Jefferson Parrish, 
that blacks were struck from juries more than three times as often as whites 
between 1999 and 2007. (Id.). 
d) In NC- at least 26 current death row inmates were sentenced by all-white 
jurors (Id.). 
e) Executive Director of the Equal Justice Initiative, Bryan Stevenson, “There’s 
just this tolerance, there’s indifference to excluding people on the basis of race, 
and prosecutors are doing it with impunity. Unless you’re in the courtroom, 
unless you’re a lawyer working on these issues, you’re not going to know 
whether your local prosecutor consistently bars people of color.” (Id.). 
f) The EJI study found that, in Florida, “[o]nce a prosecutor has given a rave-
neutral reason for striking a particular juror, Florida judges must assess whether 
ther reason in ‘genuine’ by considering factors such as whether (1) the 
prosecutor actually questioned the excluded juror; (2) the juror was singled out 
during voir dire or manipulated into providing answers that would tend to 
disqualify him from jury service; (3) the prosecutor’s reason for the strike was 
related to the facts of the case; and (4) other jurors gave similar answers but 
were not struck. Under Florida law, the prosecutor’s reason for the strike must 
be supported by the record, which makes it much harder for the prosecutor to 
manufacture explanations after the fact.” (Equal Justice Initiative, “Illegal Racial 
Discrimination in Jury Selection: A Continuing Legacy” (2010), at 23. Available at 
http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf) (citing to, 
e.g., Cobb v. State, 825 So. 2d 1080 (Fla. Dist. Ct. App. 2002)).  
g) The EJI study found that, though Florida’s protections have helped to deter 
“overt discrimination” in jury selection, “Florida courts in a fair number of cases 
have failed to recognize shocking examples of racial discrimination in jury 

http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf
http://www.deathpenaltyinfo.org/studies-racial-discrimination-jury-selection-continues-death-penalty-cases
http://www.deathpenaltyinfo.org/studies-racial-discrimination-jury-selection-continues-death-penalty-cases
http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf


selection.” (Id.) (citing to, e.g., Files v. State, 613 So.2d 1301, 1304 (Fla. 1992); 
Cobb v. State, at 1085–86.)  

 
3) Lawyers need to be guaranteed enough time to ask questions: 

a) On January 1, 2013, the state of Virginia passed Rule 3:22A which states: 
i. This rule allows attorneys to question potential jurors “as of right” 
whether any of them: 

aa) Is related by blood, adoption, marriage… 
bb) Is an officer, director, agent… 
cc) Had any interest in the trial or the outcome of the case… 
dd) Has acquired any info about the case from parties from 
the news/news sources… and what info they acquired… 
ee) Has expressed opinion about case… 
ff) Has a bias or prejudice about either party… 
gg) Has any reason to believe the juror might not give a fair 
and impartial trial.... based on law and evidence  

ii. The words, “as of right”, give lawyers a legal basis to insist on 
questioning jurors on their “qualifications as an impartial juror” even if 
the judge is trying to rush through voir dire process. Furthermore, this 
gives lawyers a lot of latitude regarding the questions they are allowed to 
ask within these parameters… Good Start, But this doesn’t mean the 
judge doesn’t continue to speed the pace up… 

b) “The Supreme Court, in a plurality opinion by Justice White, held that federal 
trial courts must make a voir dire inquiry into racial or ethnic prejudice when 
requested by defendant accused of a violent crime and where the defendant 
and victim are members of different racial or ethnic groups.” Rosales-Lopez v. 
U.S., 451 U.S. 182 (1981) 

 
2. What does diversity give you? (Study done by the Equal Justice Initiative and Death Penalty 
Information Center) (Equal Justice Initiative Study, Death Penalty Information Center. Available at 
http://www.deathpenaltyinfo.org/studies-racial-discrimination-jury-selection-continues-death-penalty-
cases). 

a. Racially diverse juries deliberate longer 
b. Consider a wide variety of perspectives and make less factual errors than all-white juries 

1) Predominantly black juries are less likely to impose the death penalty 
c. “The Equal Justice Initiative study noted that, ‘jury diversity is especially critical because the 
other decision-making roles in the criminal justice system are held mostly by people who are 
white.’ In the eight Southern states examined by the study, more than 93% of the district 
attorneys were white. In two states, all of the district attorneys were white.” 
 

II. Racism & Law Enforcement 
 

A. Freedom of Information Act (Federal) (Freedom of Information Act (FOIA) Handbook, U.S. Office of Special 
Counsel. Available at http://www.osc.gov/foia.htm). 

  1. What is FOIA? 
a. Law that provides access to federal agency records, except certain types of records protected 
from disclosure under the Act. The law applies only to agency records in existence at the time of 
a FOIA request. 

  2. Who may File FOIA? 

http://www.deathpenaltyinfo.org/studies-racial-discrimination-jury-selection-continues-death-penalty-cases
http://www.deathpenaltyinfo.org/studies-racial-discrimination-jury-selection-continues-death-penalty-cases


a. US Citizen, Foreign National, Foreign Government, State Government, Partnership, 
Corporation, or Association 

3. How to make a FOIA request? 
a. Must be in writing (mail, facsimile, or email) 

1) If sent by mail: Address is 
      FOIA Officer 
      US Office of Special Counsel 
      1730 M. St., N.W. (Suite 218) 
      Washington, D.C. 20036-4505 

2) Fax: (202) 254-3711 
3) Email: FOIArequest@osc.gov 

b. May cost up to $25.00 unless you get a fee waiver 
4. Other requirements… 

a. Must be as specific as possible in describing the records you seek (date, title/name, author, 
subject matter, case number, etc.) 

5. What type of information will be withheld? 
a. Information related solely to the internal personnel rules and practices of an agency 
b. Inter-agency and intra-agency memorandums or letters which would not be available to a party 
in litigation with the agency 
c. Information compiled for law enforcement purposes under various circumstances 
d. If requester seeks information about the identity of a complainant, subject or witness in an OSC 
case file, the OSC will not be able to confirm or deny the existence of such a case without a written 
waiver from the third party identified in the request. 
e. Agencies are allowed to withhold information in personnel, medical, and similar fields when 
disclosure would constitute a clearly unwarranted invasion of personal privacy. 

6. FOIA and racism 
a. Arizona Rights Groups Condemn SB 1070 as racist and use FOIA lawsuit demanding ICE’s records 
relating to the little known “Secure Communities” program that further involves local and state 
police in federal immigration enforcement. (“Right Groups Condemn Arizona Bill as Racist”, 
Uncover the Truth: ICE and Police Collaborations (2010). Available at 
http://uncoverthetruth.org/media/press-releases/press-release-rights-groups-condemn-
arizona-bill-as-racist/).  
b. FOIA Documents from FBI show unconstitutional racial profiling. Documents show that FBI 
analysts across the country are associating criminal behaviors with certain racial and ethnic groups 
and then using US census data and other demographic information to map where those 
communities are located to investigate them. (“FOIA Documents from FBI Show Unconstitutional 
Racial Profiling”, ACLU (2011). Available at https://www.aclu.org/national-security/foia-
documents-fbi-show-unconstitutional-racial-profiling).   

 
III. Statistics Can’t Be Ignored 
 

A. Charged and Convicted (“Criminal Justice Fact Sheet”, NAACP. Available at 
http://www.naacp.org/pages/criminal-justice-fact-sheet). 

1. AA make up 1 million of the total 2.3 million incarcerated population (“Criminal Justice Fact Sheet”, 
NAACP. Available at http://www.naacp.org/pages/criminal-justice-fact-sheet). 
2. AA are incarcerated at nearly six times the rate of whites  (“Criminal Justice Fact Sheet”, NAACP. 
Available at http://www.naacp.org/pages/criminal-justice-fact-sheet). 

mailto:FOIArequest@osc.gov
http://uncoverthetruth.org/media/press-releases/press-release-rights-groups-condemn-arizona-bill-as-racist/
http://uncoverthetruth.org/media/press-releases/press-release-rights-groups-condemn-arizona-bill-as-racist/
https://www.aclu.org/national-security/foia-documents-fbi-show-unconstitutional-racial-profiling
https://www.aclu.org/national-security/foia-documents-fbi-show-unconstitutional-racial-profiling


3. AA and Hispanics, in 2008, made up 25% of the total countries population.. but made up 58% of the 
prison population (“Criminal Justice Fact Sheet”, NAACP. Available at 
http://www.naacp.org/pages/criminal-justice-fact-sheet). 
4. AA represent 26% of juvenile arrests, 44% of youth who are detained, 46% of the youth who are 
judicially waived to criminal court, and 58% of the youth admitted to state prisons (“Criminal Justice Fact 
Sheet”, NAACP. Available at http://www.naacp.org/pages/criminal-justice-fact-sheet). 

B. Sentencing 
1. In regards to the guidelines- The SRA singles out a number of demographic characteristics for special 
concern, directing the Commission to “assure that the guidelines and policy statements are entirely 
neutral as to the race, sex, national origin, creed, and SES of the offenders.” (“Chapter Four: Racial, 
Ethnic, and Gender Disparities in Federal Sentencing Today”. Available at 
http://www.ussc.gov/Research_and_Statistics/Research_Projects/Miscellaneous/15_Year_Study/chap4.
pdf.).  
2. Black and Hispanic men are more likely to receive longer prison sentences than their white 
counterparts since SCOTUS loosened the federal sentencing rules in US v. Booker (2005). (Marisa Taylor, 
“Racial Disparities in Sentencing Rise after Guidelines Loosened”, McClatchy DC (2010). Available at 
http://www.mcclatchydc.com/2010/03/12/90316/racial-disparities-in-sentencing.html) .  

a. Since Booker, the disparity between white and black sentences show a year to year increase 
in the amount of time blacks are getting when compared to whites.  

 
IV. Correcting Racial Discrimination at Jury Selection Continues…  
  

A. Foster v. Chatman, 136 S.Ct. 1737 (2016) 
1. Foster, then an 18 year old black male, was originally charged with murdering an elderly white woman 
in 1986. During jury selection, the prosecutor struck all four qualified black jurors. The defense timely 
objected under Batson, and the prosecutor offered a number of race-neutral reasons. The trial judge 
accepted these reasons as valid, and Foster was convicted and sentenced to death by the all white jury.  
2. The trial court denied Foster’s post-judgment discovery motion regarding the prosecutor’s notes 
during jury selection.  
3. Through the Georgia Open Records Act, Foster was able to obtain the prosecutor’s notes. The notes 
showed that the first five jurors were “definite NOs” and all five were black. Additionally, the five black 
jurors were highlighted in green while none of the white jurors were, and in case anyone on the 
prosecution team was colorblind, the names of the black jurors were also labeled with a “-b.” 
4. Foster then petitioned for a writ of habeas corpus in Butts County Superior Court, based on the new 
Batson challenge. The court denied the petition, and the Georgia Supreme Court affirmed. The U.S. 
Supreme Court, however, did grant cert.  
5. In the 7-1 decision, the Court found that, based on the notation and highlights in the prosecutor’s 
notes, that the black jurors were never seriously considered by the prosecution, and therefore, the race-
neutral reasons for striking them were probably pretextual. Also influential were the facts that several 
white jurors with the same traits as the struck black jurors were allowed to serve on the jury, the 
prosecution’s explanation for striking the black jurors shifted over time, and there were 
misrepresentations of the record to support the strikes.  
 a. Both Justices Alito (in concurrence) and Thomas (in dissent) tried to raise the issue of state 
 law to preclude the jurisdiction of the Supreme Court over the case. Thomas added that Batson 
 challenges amounted to credibility determinations by the trial court, and therefore the 
 deference afforded such decisions should be extremely high.   
 

V. Race in closing arguments 
 a. Juror empathy and the human experience 

http://www.ussc.gov/Research_and_Statistics/Research_Projects/Miscellaneous/15_Year_Study/chap4.pdf
http://www.ussc.gov/Research_and_Statistics/Research_Projects/Miscellaneous/15_Year_Study/chap4.pdf


1. To best represent your client, you have to understand your client and be able to empathize with their 
situation. This inherently requires you to understand how race and racial prejudice have impacted their 
lives and communicate that story to the jury. For a more in depth explanation, see Closing Argument: 
Tapping the Human Experience, 42 Mercer L. Rev. 659 
2. A New Approach to Voir Dire on Racial Basis, 5 U.C. Irvine L. Rev. 843, mirrors what I have been 
presenting for years on this topic, that addressing race throughout the case, from jury selection through 
closing, has a positive impact on diffusing prejudice and helping individuals overcome implicit biases.  
3. The social science analysis of this theory can be found in Race Salience social theory - Samuel R. 
Sommers & Phoebe C. Ellsworth, "Race Salience" in Juror Decision-Making: Misconceptions, 
Clarifications, and Unanswered Questions, 27 BEHAV. SCI. & L. 599, 601 (2009). 

 b. Preventing negative use of race by prosecution 
  1. Objecting to race based characterizations 

a. Standard – Darden v. Wainwright, 477 U.S. 168 (1986) prosecutor's improper comments 
offend the Constitution if they "so infected the trial with unfairness as to make the resulting 
conviction a denial of due process." It is beyond dispute that "[t]he Constitution prohibits 
racially biased prosecutorial arguments." McCleskey v. Kemp, 481 U.S. 279 (1987). Racial 
prejudice, "odious in all aspects, is especially pernicious in the administration of justice." Rose v. 
Mitchell, 443 U.S. 545, 555, (1979). For this reason, the Supreme Court has "engaged in 
'unceasing efforts' to eradicate racial prejudice from our criminal justice system." McCleskey, 
481 U.S. at 309 (quoting Batson v. Kentucky, 476 U.S. 79, 85, 106 (1986)). 
b. Failure to object can result in court applying plain error analysis, which can substantially 
prejudice our clients. In United States v. Ramirez-Fuentes, 703 F.3d 1038, (7th Cir. 2013) a 
homeland security officer gave testimony on “Mexican methamphetamine” which was 
reiterated by the prosecutor in closing. Because the defense attorney failed to object to this 
race-based classification, the court criticized the testimony and found it prejudicial but 
nonetheless refused to grant a new trial because, under the plain error analysis, the defendant 
could not show probable acquittal but for that admitted testimony.  
c. Similarly, the failure to object to remarks made by the government in closing that drug dealing 
in the D.C. area was being done by Jamaicans resulted in the court of appeals applying a plain 
error analysis, albeit reaching a difficult result. In United States v. Doe, 903 F.2d 16 (D.C. Cir. 
1990) the court reversed the conviction of two individuals where the prosecuting attorney made 
references to their Jamaican heritage and Jamaican drug dealers in the D.C. area in closing 
(“"Jamaicans . . . coming in [and] taking over the retail sale of crack in Washington, D.C.,") and 
declaring that Jamaicans are "coming into the apartments, they're taking them over, they're 
using them for drugs, they're using them to package the drugs, to cook them, and to sell them 
on the street".  
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What a difference a year and a 
half makes…

Tanisha Anderson: 
Cleveland

Freddie Gray:
Baltimore

Tamir Rice: Cleveland

Eric Garner:
Staten Island

Philando Castile:
Falcon Heights

Aiyana Stanley-Jones: Detroit Michael Brown: Ferguson

March 2019



Nov. 2020



Where are we today?
Joe Biden Mitt Romney

And yes, even Nick Saban

55 years and 77 Miles from this…



March 7, 1965

The Nation

Map of protests with more than 100 participants 
following the killing of George Floyd. June 2020.



And here in Georgia

Albany, Athens, Atlanta, Augusta, Carrolton, 
Cartersville, Columbus, Dacula, Dalton, Hinesville, 
Kennesaw, Louisville, Macon, Marietta, Newnan, 
Rome, Sandy Springs, Savannah, Statesboro, 
Thomasville, Valdosta, Warner Robbins

HinesvilleGainesville

Unprecedented levels of 
participation in protests



Civil Settlements
2015:

2020:

• Yourself

• Public (Your Case)

• Public (General)

• Cultural Awareness

Educate



Public (General)



We have a role to educate the public through 
Traditional and Social media
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1 Fried Rogers Goldberg LLC www.thetruckingattorneys.com
FRG

Cross Examination of
Corporate Representative 

Michael L. Goldberg, Esq.
Fried Goldberg LLC

Atlanta, GA

Notice of Deposition

(6) Notice or Subpoena Directed to an Organization. In its notice or
subpoena, a party may name as the deponent a public or private
corporation, a partnership, an association, a governmental agency, or
other entity and must describe with reasonable particularity the
matters for examination. The named organization must then
designate one or more officers, directors, or managing agents, or
designate other persons who consent to testify on its behalf; and it
may set out the matters on which each person designated will testify.
A subpoena must advise a nonparty organization of its duty to make
this designation. The persons designated must testify about
information known or reasonably available to the organization. This
paragraph (6) does not preclude a deposition by any other procedure
allowed by these rules.

OCGA 9-11-30(b)(6)
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Sample 30(B)(6) Notice in Trucking Case

4 Fried Rogers Goldberg LLC www.thetruckingattorneys.com
FRG

Initial Questions For Deposition of Corp Rep

1. Company could have chosen anyone

2. Spoken to and Read Whatever Necessary

3. Answers are Binding on Corporation

4. Feel Comfortable Being Chosen

5. You are right person to answer my questions



5 Fried Rogers Goldberg LLC www.thetruckingattorneys.com
FRG

Tactics for Deposition

1. What are the Rules for the Case?

2. Identify Written Rules for Company

3. What would be a violation of the Rules?

4. Any spoliation of evidence?

5. Need yes or no answers

6. Save the obvious questions for trial

6 Fried Rogers Goldberg LLC www.thetruckingattorneys.com
FRG

What is Goal at Trial
1. Establish the Rule or Lack of Rule

2. Show Difference Between Rules and What 
Employee Did

3. Show Spoliation of Evidence

4. Anything wrong with what happened in this 
case?

5. Does company accept responsibility?
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Internal Rules vs. Actual Practice

8 Fried Rogers Goldberg LLC www.thetruckingattorneys.com
FRG

Contact Info

michael@frg-law.com

www.thetruckingattorneys.com

www.frg-law.com
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IN THE [STATE OR SUPERIOR] COURT OF [COUNTY] COUNTY 
STATE OF GEORGIA 

 
 

[CLIENT NAME] 
 

Plaintiff, 
 
v. 
 
[DEFENDANT NAME], 
 

Defendant. 
 

 
 
 
 
CIVIL ACTION 
FILE NO.:   

 
NOTICE TO TAKE 30(B)(6) DEPOSITION AND NOTICE TO PRODUCE 

 
 Please take notice that at [Time] on [Date], at [Location of Deposition], the Plaintiff in 

the above-styled civil action will, pursuant to O.C.G.A. § 9-11-30(b)(6), proceed to take the 

deposition of the corporate representative(s) of [ABC Corporation] most knowledgeable of the 

gross revenue, profits and losses of [ABC Corporation] for the following years: _______.  The 

corporate representative is noticed to produce and bring to the deposition tax returns and 

profit/loss statements for [ABC Corporation] for the following years: _______ and any other 

documentation necessary to respond to questions within this area of inquiry.  The deposition will 

be taken upon oral examination before an officer authorized by law to administer oaths for the 

purposes of discovery and any other purpose allowed under the Georgia Civil Practice Act.  

This       day of  [Month], [Year] 

 
[FIRM NAME] 
 
 
 
By:        
[ATTORNEY NAME] 
Georgia Bar No. ________ 
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Attorney for Plaintiff 

 
[Law Firm Address] 
[Phone Number] 
Fax:  [Fax Number] 
Email:  [E-mail Address] 
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 CERTIFICATE OF SERVICE 
 
 

This is to certify that I have this day served a copy of the foregoing NOTICE TO TAKE 

DEPOSITION OF [DEPONENT’S NAME] by depositing same in the United States Mail in a 

properly-addressed envelope with adequate postage thereon to: 

[Opposing Counsel] 

[Opposing Counsel Address] 

 
 

This ___ day of [Month], [Year]. 
 

 
 ___________________________________ 
 [ATTORNEY NAME] 
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[DEFENDANT NAME], 
 

Defendant. 
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FILE NO.:   

 
NOTICE TO TAKE 30(B)(6) DEPOSITION 

 
 Please take notice that at [Time] on [Date], at [Location of Deposition], the Plaintiff in 

the above-styled civil action will, pursuant to O.C.G.A. § 9-11-30(b)(6), proceed to take the 

deposition of the corporate representative(s) of [ABC Corporation] most knowledgeable of the 

following topics: [Numerically List All Categories of Inquiry]. The deposition will be taken upon 

oral examination before an officer authorized by law to administer oaths for the purposes of 

discovery and any other purpose allowed under the Georgia Civil Practice Act.  

This       day of  [Month], [Year] 

 
[FIRM NAME] 
 
 
 
By:        
[ATTORNEY NAME] 
Georgia Bar No. ________ 
 
 
Attorney for Plaintiff 

 
[Law Firm Address] 
[Phone Number] 
Fax:  [Fax Number] 
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Email:  [E-mail Address] 
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 CERTIFICATE OF SERVICE 
 
 

This is to certify that I have this day served a copy of the foregoing NOTICE TO TAKE 

DEPOSITION OF [DEPONENT’S NAME] by depositing same in the United States Mail in a 

properly-addressed envelope with adequate postage thereon to: 

[Opposing Counsel] 

[Opposing Counsel Address] 

 
 

This ___ day of [Month], [Year]. 
 

 
 ___________________________________ 
 [ATTORNEY NAME] 
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• Validity of science?
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INTRODUCTION 
 

The mission of the Chief Justice's Commission on Professionalism is “to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 

with their clients, other lawyers, the courts, and the public and to fulfill their obligations to 

improve the law and the legal system and to ensure access to that system.” 

First and foremost, lawyers are advocates for their clients.  However, their duties do not 

begin and end with the client.  Rather, lawyers must advocate for their clients while also 

maintaining ethical obligations to their colleagues, to the court, and to the public at large. 

OBLIGATIONS TO CLIENTS 
 

In representing a client, a lawyer should exercise independent professional judgment and 

render candid advice.  This includes managing the expectations of the client by informing him or 

her of the probable outcome of their case, even when that outcome is unfavorable. 

 The context from which a lawyer advises his or her client should not be a purely legal 

one; when giving advice, a lawyer may look beyond the law to consider moral, economic, social 

and political factors that may be relevant to the client's situation.  Legal advice often involves 

unpleasant facts and alternatives, and a lawyer should not be deterred by the prospect that the 

advice will be unpalatable to the client. 

 Preserving Confidentiality 
 
 Maintaining client confidences is of utmost importance because it “not only facilitates the 

full development of facts essential to proper representation of the client but also encourages 

people to seek early legal assistance” (State Bar Rule 1.6, Comment 2).  Clients often come to 

lawyers to determine what their rights are and to discern what is deemed to be legal and correct 

based on a myriad of statutes, common law rules, and other legal considerations.  For these 
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reasons, “the common law recognizes that the client’s confidences must be protected from 

disclosure.” 

It is important to note that the ethical duty of confidentiality is distinct from the doctrine 

of attorney-client privilege, though they are related.  The attorney-client privilege, and related 

work-product doctrine, only applies in judicial proceeds where a lawyer may be required to 

produce evidence regarding a client.  The ethical obligation of confidentiality, on the other hand, 

applies in other situations where the lawyer is compelled to provide information or evidence 

about the client.  Also, the confidentiality obligation applies not only to matters communicated in 

confidence by the client, but also to any information gained during the professional relationship 

regardless of source. 

 
Rule 1.6 governs confidentiality of information and provides in full: 

(a) A lawyer shall maintain in confidence all information gained in the 
professional relationship with a client, including information which the client has 
requested to be held inviolate or the disclosure of which would be embarrassing 
or would likely be detrimental to the client, unless the client gives informed 
consent, except for disclosures that are impliedly authorized in order to carry out 
the representation, or are required by these Rules or other law, or by order of the 
court. 
 

(b)(1) A lawyer may reveal information covered by paragraph (a) which the 
lawyer reasonably believes necessary: 
 
(i) to avoid or prevent harm or substantial financial loss to another as a result of 
client criminal conduct or third party criminal conduct clearly in violation of the 
law; 
 
(ii) to prevent serious injury or death not otherwise covered by subparagraph (i) 
above; 
 
(iii) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in which the client was 
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involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client; 
 
(iv) to secure legal advice about the lawyer's compliance with these Rules. 
 
(2) In a situation described in paragraph (b)(1), if the client has acted at the time 
the lawyer learns of the threat of harm or loss to a victim, use or disclosure is 
permissible only if the harm or loss has not yet occurred. 
 
(3) Before using or disclosing information pursuant to paragraph (b) (1) (i) or (ii), 
if feasible, the lawyer must make a good faith effort to persuade the client either 
not to act or, if the client has already acted, to warn the victim. 
 
(c) The lawyer may, where the law does not otherwise require, reveal information 
to which the duty of confidentiality does not apply under paragraph (b) without 
being subjected to disciplinary proceedings. 
 
(d) The lawyer shall reveal information under paragraph (b) as the applicable law 
requires. 
 
(e) The duty of confidentiality shall continue after the client-lawyer relationship 
has terminated. 

 
 Rule 1.6(a) provides “A lawyer shall maintain in confidence all information gained in the 

professional relationship with a client, including information which the client has requested to be 

held inviolate or the disclosure of which would be embarrassing or would likely be detrimental 

to the client, unless the client gives informed consent, except for disclosures that are impliedly 

authorized in order to carry out the representation, or are required by these rules or other law, or 

by order of the court.” 

Rule 1.6(b)(1) lays out four scenarios in which attorneys may reveal information 

prohibited by Rule 1.6(a).  Disclosure of confidential information is permissible where the 

attorney reasonably believes it is necessary to (1) avoid or prevent harm or substantial financial 

loss to another as a result of client criminal conduct or third party criminal conduct clearly in 

violation of the law; (2) prevent serious injury or death; (3) establish a claim or defense on behalf 
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of the lawyer in a controversy between the lawyer and the client, to establish a defense to a 

criminal charge or civil claim against the lawyer based upon conduct in which the client was 

involved, or to respond to allegations in any proceeding concerning the lawyer’s representation 

of the client; and (4) secure legal advice about the lawyer’s compliance with these rules.  Rule 

1.6(b)(2).  The maximum penalty for a violation of this Rule is disbarment. 

What if an attorney wishes to disclose information concerning the financial relationship 

between the lawyer and client?  In 2007, the State Bar of Georgia issued an advisory opinion on 

this issue: 

*  *  *   
 

This issue is governed primarily by Rule 1.6 of the Georgia Rules of Professional 
Conduct. Rule 1.6 provides, in pertinent part: 

 
    (a) A lawyer shall maintain in confidence all information gained in the 
professional relationship with a client, including information which the client has 
requested to be held inviolate or the disclosure of which would be embarrassing 
or would likely be detrimental to the client, unless the client consents after 
consultation, except for disclosures that are impliedly authorized in order to carry 
out the representation, or are required by these rules or other law, or by order of 
the Court. 
 
    Comment 5 to Rule 1.6 provides further guidance: 
 
    Rule 1.6: Confidentiality of Information applies not merely to matters 
communicated in confidence by the client but also to all information relating to 
the representation, whatever its source.  A lawyer may not disclose such 
information except as authorized or required by the Rules of Professional Conduct 
or other law. 
 
    Former Standard 28 limited confidentiality to "confidences and secrets of a 
client."  However, Rule 1.6 expands the obligations by requiring a lawyer to 
"maintain in confidence all information gained in the professional relationship" 
including the client's secrets and confidences. 
 
    An attorney's ethical duty to maintain confidentiality of client information is 
distinguishable from the attorney-client evidentiary privilege of O.C.G.A. §§24-9-
21, 24-9-24 and 24-9-25.  Tenet Healthcare Corp. v. Louisiana Forum Corp., 273 
Ga. 206, 209-10 (2000).  Thus, Rule 1.6 applies not only to matters governed by 
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the attorney-client privilege, but also to non-privileged information arising from 
the course of representation.  Information concerning the financial relationship 
between the lawyer and client, including the amount of fees that the lawyer 
contends the client owes, may not be disclosed, except as permitted by the 
Georgia Rules of Professional Conduct, other law, order of the court or if the 
client consents. 
 
    Rule 1.6 authorizes disclosure in the following circumstances: 
 
    (b)(1) A lawyer may reveal information covered by paragraph (a) which the 
lawyer reasonably believes necessary: 
    . . . 
    (iii) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or 
civil action against the lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client. 
 
    The comments to Rule 1.6 clarify that such disclosures should be made only in 
limited circumstances.  While Comment 17 to Rule 1.6 provides that a lawyer 
entitled to a fee is permitted to prove the services rendered in an action to collect 
that fee, it cautions that a lawyer must make every effort practicable to avoid 
unnecessary disclosure of information related to a representation, to limit 
disclosure to those having the need to know it, and to obtain protective orders or 
make other arrangements minimizing the risk of disclosure.  Further caution is 
found in Comment 12, which provides that "[i]n any case, a disclosure adverse to 
the client's interest should be no greater than a lawyer reasonably believes 
necessary to the purpose." 
 
    In Georgia, it is ethically permissible for a lawyer to retain a collection agency 
as a measure of last resort in order to collect a fee that has been properly 
earned.  Advisory Opinion No. 49 issued by the State Disciplinary 
Board.  Advisory Opinion 49, however, only applies to a referral to a "reputable 
collection agency".  Advisory Opinion 49 further states that a lawyer should 
exercise the option of revealing confidences and secrets necessary to establish or 
collect a fee with considerable caution.  Thus, while use of a reputable collection 
agency to collect a fee is ethically proper, disclosures to other third parties may 
not be ethically permissible. Formal Advisory Opinion 95-1 provides that 
limitations exist on a lawyer's efforts to collect a fee from his client even through 
a fee collection program. 
 
    Other jurisdictions that have considered similar issues  have distinguished 
between direct efforts to collect an unpaid fee, such as bringing suit or using a 
collection agency, from indirect methods in which information is disclosed to 
third parties in an effort to collect unpaid fees.  In these cases, the direct methods 
have generally been found to be ethical, while more indirect methods, such as 
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reporting non-paying clients to credit bureaus, have been found to be 
unethical.  South Carolina Bar Advisory Opinion 94-11 concluded that a lawyer 
may ethically use a collection agency to collect past due accounts for legal 
services rendered but cannot report past due accounts to a credit bureau.  The 
Opinion advises against reporting non-paying clients to credit bureaus because (1) 
it is not necessary for establishing the lawyer's claim for compensation, (2) it risks 
disclosure of confidential information, and (3) it smacks of punishment in trying 
to lower the client's credit rating.  S.C. Ethics Op. 94-11 (1994).  See also South 
Dakota Ethics Op. 95-3 (1995) and Mass. Ethics Op. 00-3 (2000) 
 
    The Alaska Bar Association reached a similar conclusion when it determined 
that "an attorney who lists a client with a credit agency has revealed confidential 
information about the client for a purpose not permitted by ARPC 1.6 (b) (2) 
since such a referral is at most an indirect attempt to pressure the client to pay the 
fee."  Alaska Ethics Op. No. 2000-3 (2000).  The Alaska Bar Ethics Opinion is 
based on the notion that listing an unpaid fee with a credit bureau is likely to 
create pressure on the client to pay the unpaid fee more from an in terrorem effect 
of a bad credit rating than from any merit to the claim. 
 
    The State Bar of Montana Ethics Committee concluded that an attorney may 
not report and disclose unpaid fees to a credit bureau because such reporting "is 
not necessary to collect a fee because a delinquent fee can be collected without 
it."  Mont. Ethics Op. 001027 (2000).  The Montana Opinion further concluded, 
"The effect of a negative report is primarily punitive [and] it risks disclosure of 
confidential information about the former client which the lawyer is not permitted 
to reveal under Rule 1.6."  See also New York State Ethics Opinion 684 
(1996)  (reporting client's delinquent account to credit bureau does not qualify as 
an action "to establish or collect the lawyer's fee" within the meaning of the 
exception to the prohibition on disclosure of client information).  But see Florida 
Ethics Opinion 90-2 (1991) (it is ethically permissible for an attorney to report a 
delinquent former client to a credit reporting service, provided that confidential 
information unrelated to the collection of the debt was not disclosed and the debt 
was not in dispute). 
 
    While recognizing that in collecting a fee a lawyer may use collection agencies 
or retain counsel, the Restatement (Third) of the Law Governing Lawyers 
concludes that a lawyer may not disclose or threaten to disclose information to 
non-clients not involved in the suit in order to coerce the client into settling and 
may not use or threaten tactics, such as personal harassment or asserting frivolous 
claims, in an effort to collect fees.  Restatement (Third) of the Law Governing 
Lawyers § 41, comment d (2000).  The Restatement has determined that 
collection methods must preserve the client's right to contest the lawyer's position 
on the merits.  Id.  The direct methods that have been found to be ethical in other 
jurisdictions, such as bringing suit or using a collection agency, allow the client to 
contest the lawyer's position on the merits.  Indirect efforts, such as reporting a 
client to a credit bureau or disclosing client financial information to other 
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creditors of a client or to individuals or entities with whom the client may do 
business, are in the nature of personal harassment and are not ethically 
permissible.  Accordingly, a lawyer may not disclose information concerning the 
financial relationship between himself and his client to third parties, other than 
through direct efforts to collect a fee, such as bringing suit or using a collection 
agency. 

 
*  *  *   

 
 Conflicts of Interest 
 

One of the most important, and complex, ethical considerations for attorneys is avoiding 

conflicts of interest.  As a threshold matter, always start by consulting the applicable rules and 

advisory opinions issued by the State Bar.  Lawyers should disclose potential conflicts, however 

slight, to avoid the appearance of impropriety to their clients. 

 State Bar Rule 1.7 addresses conflicts generally.  It provides that “[a] lawyer shall not 

represent or continue to represent a client if there is a significant risk that the lawyer’s own 

interests or the lawyer’s duties to another client, a former client, or a third person will materially 

and adversely affect the representation of the client.”   

 Rule 1.7(b) allows clients to waive conflicts by providing that “[i]f client consent is 

permissible a lawyer may represent a client notwithstanding a significant risk of material and 

adverse effect if each affected or former client consents, preferably in writing, to the 

representation after: (1) consultation with a lawyer; (2) having received in writing reasonable and 

adequate information about the material risks of the representation; and (3) having been given 

the opportunity to consult with independent counsel.” 

 Under Rule 1.7(b), clients may only waive such conflicts after the attorney makes a full 

disclosure of all facts.  However, when a disinterested lawyer would conclude that the client 

should not agree to the representation under the circumstances, the lawyer involved cannot 
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properly ask for such agreement or provide representation on the basis of the client's informed 

consent.  

Notwithstanding discretionary waivers, Rule 1.7(c) provides that “client informed 

consent is not permissible” in the following scenarios: (1) the representation is prohibited by law 

or ethical rules; (2) the representation includes the assertion of a claim by one client against 

another client represented by the lawyer in the same or substantially related proceeding; or (3) 

the representation involves circumstances rendering it reasonably unlikely that the lawyer will be 

able to provide adequate representation to one or more of the affected clients. 

Conflict issues often arise outside of the litigation context as well, making them more 

difficult to assess.  Relevant factors in determining whether there is potential for material and 

adverse effect include “the duration and extent of the lawyer’s relationship with the client(s) 

involved, the functions being performed by the lawyer, the likelihood that actual conflict will 

arise and the likely prejudice to the client from the conflict if it does arise” (State Bar Rule 1.7, 

Comment 11).  

What if an attorney wishes to defend a client pursuant to an insurance contract when the 

attorney simultaneously represents a company in an unrelated matter, and that company claims a 

subrogation right to any recovery against the defendant client?  Faced with this question, The 

Supreme Court of Georgia adopted the following order from the Advisory Board: 

*  *  *   
 
    Correspondent asks whether an attorney may ethically defend a client pursuant 
to an insurance contract when the attorney simultaneously represents, in an 
unrelated matter, the insurance company with a subrogation right in any recovery 
against the defendant client. In this hypothetical, the attorney's successful 
representation of the insured would reduce or eliminate the potential subrogation 
claim of the insurance company that is a client of the same attorney in an 
unrelated matter. 
 
    This situation is governed by Rule 1.7, which provides: 
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    (a) A lawyer shall not represent or continue to represent a client if there is a 
significant risk that the lawyer's own interests or the lawyer's duties to another 
client, a former client, or a third person will materially and adversely affect the 
representation of the client, except as permitted in (b). 
 
    (b) If client consent is permissible a lawyer may represent a client 
notwithstanding a significant risk of material and adverse effect if each affected or 
former client consents, preferably in writing, to the representation after: 
 
        (1) consultation with the lawyer; 
        (2) having received in writing reasonable and adequate information about the 
material risks of the representation; and 
        (3) having been given the opportunity to consult with independent counsel. 
 
    (c) Client consent is not permissible if the representation: 
 
        (1) is prohibited by law or these rules; 
        (2) includes the assertion of a claim by one client against another client 
represented by the lawyer in the same or substantially related proceeding; or 
        (3) involves circumstances rendering it reasonably unlikely that the lawyer 
will be able to provide adequate representation to one or more of the affected 
clients. 
 
    If the representation of the insurance company in the unrelated matter is, in 
fact, representation of the insurance company, and not representation of an 
insured of the company, then we get additional assistance in interpreting Rule 1.7 
from Comment 8 which states that: "Ordinarily, a lawyer may not act as an 
advocate against a client the lawyer represents in some other matter, even if the 
other matter is wholly unrelated." This is true because adequate representation of 
any client includes a requirement of an appearance of trustworthiness that is 
inconsistent with advocacy against that client. This prohibition is not because 
Georgia lawyers are not sufficiently trustworthy to act professionally in these 
circumstances by providing independent professional judgment for each client 
unfettered by the interests of the other client. It is, instead, a reflection of the 
reality that reasonable client concerns with the appearance created by such 
conflicts could, by themselves, adversely affect the quality of the representation. 
 
    Thus, in this situation there is an impermissible conflict of interest between 
simultaneously represented clients under Rule 1.7(a) and consent to cure this 
conflict is not available under Rule 1.7(c) because it necessarily "involves 
circumstances rendering it reasonably unlikely that the lawyer will be able to 
provide adequate representation to one or more of the affected clients." See, 
generally, ABA/BNA LAWYERS MANUAL ON PROFESSIONAL CONDUCT 
51:104-105 and cases and advisory opinions cited therein. See, also, ABA Comm. 
on Ethics and Professional Responsibility, Informal Op. 1495 (1982) (lawyer may 
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not accept employment adverse to existing client even in unrelated matter; 
prohibition applies even when present client employs most lawyers in immediate 
geographical area, thereby making it difficult for adversary to retain equivalent 
counsel). 
 
    If, however, as is far more typically the case, it is not the insurance company 
that is the client in the unrelated matter, but an insured of the insurance company, 
then there is no advocacy against a simultaneous representation client and the 
representation is not prohibited for that reason. Instead, in such circumstances, the 
attorney may have a conflict with the attorney's own interests under Rule 1.7 (a) 
in that the attorney has a financial interest in maintaining a good business 
relationship with the non-client insurance company. The likelihood that the 
representation will be harmed by this financial interest makes this a risky situation 
for the attorney. Nevertheless, under some circumstances the rules permit this 
personal interest conflict to be cured by consent of all affected clients after 
compliance with the requirements for consent found in Rule 1.7(b). Consent 
would not be available to cure the conflict, however, if the conflict "involves 
circumstances rendering it reasonably unlikely that the lawyer [would] be able to 
provide adequate representation to one or more of the affect clients." See, Rule 
1.7(c). The question this asks is not the subjective one of whether or not the 
attorney thinks he or she will be able to provide adequate representation despite 
the conflict, but whether others would reasonably view the situation as such. The 
attorney makes this determination at his or her own peril. 
 

*  *  *   
 

 Loyalty is one of the most essential elements of the lawyer-client relationship.  Thus, “[i]f 

an impermissible conflict exists before representation is undertaken the representation should be 

declined.  The lawyer should adopt reasonable procedures, appropriate for the size and type of 

firm and practice, to determine in both litigation and non-litigation matters the parties and issues 

involved and determine whether there are actual or potential conflicts of interest” (State Bar Rule 

1.7, Comment 1). 

 
OBLIGATIONS TO COLLEAGUES & THE COURT 

 
 Lawyers owe an obligation to their colleagues—even those colleagues who are 

adversaries—to only raise good faith arguments of law and fact.  Rule 11 of the Federal Rules of 
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Civil Procedure allows for sanctions to be imposed on a party advancing a legal theory that is 

unsupported by existing law or a frivolous argument for modification of the law. 

 Even the most ethically responsible lawyers have competing views on the relative 

importance of their duties to the client versus their obligations to the court.  On the one hand, a 

“hired gun” attorney is willing to pursue every possible tactic that increases their client’s chance 

of success.  Criminal defense attorneys usually fall on this end of the spectrum, as they counter 

the immense resources of the state against criminal defendants.  At the other hand are lawyers 

who believe that their duties of fairness to all and their role as “officers of the court” are as 

important to their duties to their clients. 

 Most lawyers fall somewhere in between these two extremes.  These lawyers attempt to 

balance devotion to client interests with their obligation to be responsible officers of the court 

and to be fair to and considerate toward adversaries and other players in the justice system. 

 Charles Fried, a Harvard Law professor who served as US solicitor general during the 

Reagan administration, asked his readers to consider “asserting the statute of limitations or the 

statute of frauds to defeat what you know to be a just claim against your client.”1  Fried 

concluded that “if an injustice is worked, it is because the legal system . . . which authorizes both 

the injustice . . . and the formal gesture for working it insulates from personal moral 

responsibility.” 

 In his conclusion, Fried tempered his client-centric view slightly: 

[The lawyer] may exploit the system for his client even if the system consequently works 

injustice.  He may, but must he? . . . [I]f you are the last lawyer in town, is there a moral 

obligation to help the finance company foreclose on the widow’s refrigerator?  If the client 

 
1 Charles Fried, “The Lawyer as Friend: The Moral Foundation of the Lawyer-Client Relation, 85 Yale L.J. 1060, 
1086 (1976). 
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pursues the foreclosure in order to establish a legal right of some significance, I do not flinch 

from the conclusion that the lawyer is not bound to use this right.  So also if the finance company 

cannot foreclose because of an ideological boycott by the local bar.  But if all the other lawyers 

happen to be on vacation and being a cog in a routine, repetitive business operation, part of 

which just happens to play itself out in court. 

 Regardless of where one falls on this spectrum, lawyers are bound by court rules to be 

honest with the tribunal.  Further, when the lawyer knows that his client is considering testifying 

falsely, the lawyer must counsel the client and also refrain from asking questions that would 

elicit such false testimony.   

 Where the lawyer simply suspects that a client or witness is testifying falsely, he may 

refuse to offer the testimony, or allow it.  An objective “reasonable belief” standard is applied in 

this scenario. 

 When the lawyer knows that a client or witness has just testified falsely during direct or 

cross-examination, the lawyer must counsel the client to correct the record, consider 

withdrawing, and do whatever is necessary to undo the effect of the false evidence. 

OBLIGATIONS TO THE PUBLIC 
 

Advertising 
 
First, lawyers owe certain obligations to the general public when they advertise.  The 

Georgia State Bar rules take a liberal position with regard to advertisements; lawyers are allowed 

to advertise their services in “all forms of public media.”  A quick survey of I-85 billboards, 

MARTA buses, and daytime television commercials shows that legal advertising has become 

ubiquitous in Georgia. 
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However, the Georgia State Bar Rules do place certain restrictions on lawyers who wish 

to advertise their services.  First and foremost, Rule 7.1, titled “Communications Concerning a 

Lawyer’s Services” provides that, “[a] lawyer may advertise through all forms of public media 

and through written communication not involving personal contact so long as the communication 

is not false, fraudulent, deceptive or misleading.”   

Thus, Rule 7.1 prohibits advertisements containing false, fraudulent, deceptive or 

misleading.  The Rule goes on to provide a few illustrative examples, such as: advertisements 

with material misrepresentations; assurances that create unjustified expectations; direct 

comparisons to the services of other lawyers that cannot be substantiated; or failure to include 

the name of at least one lawyer responsible for the advertisement. 

Rule 7.1 also directly addresses advertisements regarding contingency fees.  Any lawyer 

wishing to provide information about contingent fees must disclaim, “Contingent attorneys’ fees 

refers only to those fees charged by attorneys for their legal services.  Such fees are not permitted 

in all types of cases.  Court costs and other additional expenses of legal action usually must be 

paid by the client.” 

State Bar Rule 7.2 governs the requirement of certain disclosures within advertisements.  

In relevant part, that rule provides: 

Prominent disclosures.  Any advertisement for legal services directed to potential 
clients in Georgia, or intended to solicit employment for delivery of any legal 
services in Georgia, must include prominent disclosures, clearly legible and 
capable of being read by the average person, if written, and clearly intelligible by 
an average person, if spoken aloud, of the following: 
 

1. Disclosure of identity and physical location of attorney. Any advertisement shall 
include the name, physical location and telephone number of each lawyer or law 
firm who paid for the advertisement and who takes full personal responsibility for 
the advertisement.  In disclosing the physical location, the responsible lawyer 
shall state the full address of the location of the principal bona fide office of each 
lawyer who is prominently identified pursuant to this paragraph.  For the purposes 
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of this Rule, a bona fide office is defined as a physical location maintained by the 
lawyer or law firm from which the lawyer or law firm furnishes legal services on 
a regular and continuing basis. In the absence of a bona fide physical office, the 
lawyer shall prominently disclose the full address listed with the State Bar of 
Georgia or other Bar to which the lawyer is admitted.  A lawyer who uses a 
referral service shall ensure that the service discloses the location of the lawyer's 
bona fide office, or the registered bar address, when a referral is made. 
 

2. Disclosure of referral practice.  If the lawyer or law firm will refer the majority of 
callers to other attorneys, that fact must be disclosed and the lawyer or law firm 
must comply with the provisions of Rule 7.3(c) regarding referral services. 
 

3. Disclosure of spokespersons and portrayals. Any advertisement that includes a 
non-attorney spokesperson, portrayal of a lawyer by a non-lawyer, portrayal of a 
client by a non-client, or any paid testimonial or endorsement, shall include 
prominent disclosure of the use of a non-attorney spokesperson, portrayal of a 
lawyer by a non-lawyer, or of a client by a non-client. 
 

4. Disclosures regarding fees. A lawyer or law firm advertising any fixed fee for 
specified legal services shall, at the time of fee publication, have available to the 
public a written statement clearly describing the scope of each advertised service, 
which statement shall be available to the client at the time of retainer for any such 
service. 
 

5. Appearance of legal notices or pleadings. Any advertisement that includes any 
representation that resembles a legal pleading, notice, contract or other legal 
document shall include prominent disclosure that the document is an 
advertisement rather than a legal document. 
 

Rule 7.3, which generally prohibits solicitation of potential clients, is perhaps the most 

important ethical rule regarding legal advertisements.  Rule 7.3(a) provides that a lawyer shall 

not send, or permit to be sent on his or her behalf, a written communication to a potential client 

for the purpose of obtaining professional employment if: 

1. it has been made known to the lawyer that a person does not desire to receive 
communications from the lawyer; 
 

2. the communication involves coercion, duress, fraud, overreaching, harassment, 
intimidation or undue influence; 
 

3. the written communication concerns an action for personal injury or wrongful 
death or otherwise relates to an accident or disaster involving the person to whom 
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the communication is addressed or a relative of that person, unless the accident or 
disaster occurred more than 30 days prior to the mailing of the communication; or 
 

4. the lawyer knows or reasonably should know that the physical, emotional or 
mental state of the person is such that the person could not exercise reasonable 
judgment in employing a lawyer. 

 
Further, Rule 7.3(b) provides, “Written communications to a prospective client, other 

than a close friend, relative, former client or one whom the lawyer reasonably believes is a 

former client, for the purpose of obtaining professional employment shall be plainly marked 

‘Advertisement’ on the face of the envelope and on the top of each page of the written 

communication in type size no smaller than the largest type size used in the body of the letter.” 

Lastly, Rule 7.3(c) requires that, “[a] lawyer shall not compensate or give anything of 

value to a person or organization to recommend or secure the lawyer's employment by a client, 

or as a reward for having made a recommendation resulting in the lawyer's employment by a 

client…,” subject to a few very specific exceptions.  The maximum penalty for violating this rule 

is disbarment.   

Significantly, a violation of Rule 7.3(c) could also give rise to criminal liability.  Similar 

to Rule 7.3(c), O.C.G.A. § 33-24-53 prohibits attorneys from paying any person “who receive a 

pecuniary benefit from [an attorney], to solicit, procure, or attempt to procure a [client] at the 

direction or request of, or in cooperation with,” the attorney.  Although the first violation of this 

statute is a misdemeanor, a second offense constitutes a felony.  Rule 7.3(c) is but one example 

of the ethical rules and criminal code overlapping. 

Is it ethically permissible for a departing attorney to send a communication to clients of 

the former law firm?  The State Advisory Board had the following to say on the issue: 

*  *  *   
No Standard prohibits a departing attorney from contacting those clients with 
whom the attorney personally worked while at the law firm. A client is not the 
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property of a certain attorney. The main consideration underlying our Canons of 
Ethics is the best interest and protection of the client. 
 
An attorney has a duty to keep a client informed. This duty flows in part from 
Standard 22 which provides that a lawyer shall not withdraw from employment 
until that lawyer has taken reasonable steps to avoid foreseeable prejudice to the 
client including giving due notice to the client of the lawyer's withdrawal, 
allowing time for employment of other counsel, delivering to the client all papers 
and property to which the client is entitled, and complying with applicable laws 
and rules. Furthermore, Standard 44 prohibits an attorney's willful abandonment 
or disregard of a legal matter to the client's detriment. Therefore, to the extent that 
a lawyer's departure from the firm affects the client's legal matters, this client 
should be informed of the attorney's departure. The fact or circumstances of an 
attorney's departure from a law firm should not be misrepresented to the firm's 
clients. See Standard 4 (which prohibits an attorney from engaging in professional 
conduct involving dishonesty, fraud, deceit, or willful misrepresentation); and 
Standard 45(b) (which prohibits an attorney from knowingly making a false 
statement of law or fact in his representation of a client). 
 
If the departing attorney either had significant contact with or actively represented 
a client on the client's legal matters, the attorney may communicate with the 
client, in either written or oral form, to advise the client of the attorney's departure 
from the firm. An appropriate communication may advise the client of the fact of 
the attorney's departure, the attorney's new location, the attorney's willingness to 
provide legal services to the client, and the client's right to select who handles the 
client's future legal representation. 
 
Assuming the departing attorney either had significant contact with or actively 
represented the client, the written communication to the client does not need to 
comply with the provisions governing advertisements contained in Standard 6, 
because it would not constitute "a written communication to a prospective client 
for the purposes of obtaining professional employment" as contemplated by 
Standard 6 (i.e. the written communication is not required to be labeled an 
"advertisement"). Of course, any written communication regarding a lawyer's 
services must also comply with Standard 5, which prohibits any false, fraudulent, 
deceptive or misleading communications; and with any other applicable standards 
of conduct. 
 
A similar analysis should also apply to an oral communication by the departing 
attorney to a client with whom the attorney had significant contact or active 
representation on legal matters while at the firm. If the departing attorney contacts 
such a client orally, that attorney should only provide information that is deemed 
appropriate in a written communication as set forth above. 
 
With respect to the timing of the disclosure of the attorney's departure to the 
client, the ultimate consideration is the client's best interest. To the extent 
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practical, a joint notification by the law firm and the departing attorney to the 
affected clients of the change is the preferred course of action for safeguarding the 
client's best interests. However, the appropriate timing of a notification to the 
client is determined on a case by case basis. Depending on the nature of the 
departing attorney's work for the client, the client may need advance notification 
of the departure to make a determination as to future representation. 
 
The departing attorney may also owe certain duties to the firm which may require 
that the departing attorney should advise the firm of the attorney's intention to 
leave the firm and the attorney's intention to notify clients of his or her impending 
departure, prior to informing the clients of the situation. Specifically, the 
departing attorney should not engage in professional conduct which involves 
"dishonesty, fraud, deceit, or willful misrepresentation" with respect to the 
attorney's dealings with the firm as set forth in Standard 4. 
 
In conclusion, as long as the departing attorney complies with the Standards 
governing advertisements, solicitation, and general professional conduct, the 
attorney may ethically contact those clients with whom the attorney had 
significant contact or active representation at the former law firm, so as to advise 
the clients of the attorney's departure as well as the client's right to select his or 
her legal counsel. Legal issues which may arise from a particular set of facts 
involving a departing attorney including, but not limited to, contract or tortious 
interference with contract, are beyond the scope of this formal advisory opinion. 

 
*  *  * 

 
Upholding the Rule of Law 

 
 Perhaps the most important function lawyers serve in society is protectors of the rule of 

law.  According to Fuller, the rule of law is characterized by eight elements: (1) generality; 

notice of publicity/promulgation; (3) non-retroactive application of the law; (4) clarity; (5) 

consistency; (6) obeyability; (7) stability; and (8) consistent application. 

 When the legislature passes a law that is unclear or difficult to obey, lawyers must be 

able to notice such deficiencies and effectively challenge them in subsequent litigation.  

Lawyers, then, act as a sort of watchdog to ensure that their clients are not prejudiced by a law 

that impermissibly violates public policy principles of the rule of law. 



19 

 Another scholar, Ronald Dworkin, conceptualized two different models of the rule of 

law.  Under his “rule book” approach, the government may only exercise power according to 

rules which are (1) made public and (2) must be followed until changed.  Another approach is the 

“rights” model, which holds that citizens have moral rights and duties with respect to one 

another, and political rights against the state.  Although these rights should be recognized in 

positive law, citizens have rights other than and prior to those enacted. 

 Truthfulness to All 
 
 One of the lesser known ethical standards for lawyers is the obligation to be truthful to 

all.  Lawyers are prohibited from knowingly making any false statement of material fact or law 

to any third person in addition to their client.  Further, lawyers are expected to disclose facts to a 

third person when such disclosure is necessary to avoid assisting in a criminal act by a client. 

CONCLUSION 

 

 This paper has examined the various obligations that lawyers owe to their clients—

confidentiality, competence, diligence, communication, deference, loyalty, and fair dealing.  

However, our system of justice requires lawyers to behave in certain ways toward people who 

are not their clients.  Those other people include judges and other government officials, 

adversary parties and their counsel, potential witnesses, and other members of society with 

whom lawyers interact. 

 Conflicting duties are inherent in an adversarial system of justice.  In the interest of 

justice, lawyers are directed to be fiercely loyal to their clients.  But if there were no bounds on 

such loyalty, lawyers could subvert justice, for example, by helping their clients to commit 

crimes or by supplying courts with false evidence.  Successful and ethical lawyers balance the 
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tension between zealous advocacy and supporting the interests of fair adjudication and the rule of 

law. 
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Professionalism
Barbara A. Marschalk

What is Professionalism?

• Professionalism has become a shorthand 
way of communicating the values of 
competency, civility, honesty, integrity, 
responsibility for public, pro bono, and 
community service



What is Professionalism?

“The term refers to a group . . . 
Pursuing a learned art as a 
common calling in the spirit of 
public service– no less a public 
service because it may incidentally 
be a means of livelihood.  Pursuit 
of the learned art in the spirit of a 
public service is the primary 
purpose.” Dean Roscoe Pound,

Harvard Law (1916-
1936)

What is Professionalism?
“I have concluded that 
professionalism, in a legal 
sense, is to a great extent 
practicing the golden rule.  It 
is not—do my opponent in 
before my opponent does 
me in,-- but rather, is it do 
unto your fellow attorneys, 
judges, and society as you 
would have them do unto 
you.”

Chief Justice of the Georgia 
Supreme Court, Norman 
Fletcher (1989-2005)



Chief Justice’s Commission 
on Professionalism

“The mission of the 
Commission is to support and 
encourage lawyers to exercise 
the highest level of 
professional integrity in their 
relationships with their clients, 
other lawyers, the courts, and 
the public and to fulfill their 
obligations to improve the law 
and the legal system and to 
ensure access to that system.”

Chief Justice Howard Melton

The Commission’s Work 
Centers Around:

• Educational Programming
• Periodic recommendations to the State 

Bar, the judiciary, and the law schools in 
Georgia

• Coordination of professionalism activities 
of the organized bar, courts, law schools 
and law firms



To further its charge, the 
Commission:

• Develops educational materials, law school curricula, and 
continuing legal and judicial education programs on the values of 
professionalism: competence, civility, legal ethics, integrity, 
commitment to the rule of law, to justice and to the public good

• Administers the Professional Continuing Legal Education (CLE) 
requirement, by which the Supreme Court of Georgia mandated 
that each active member of the State Bar complete one hour of 
CLE annually on the topic of professionalism

• Serves as a resource, archive, and clearinghouse for exchange 
of information regarding professionalism initiatives past and 
present, local, national, and international

• Provides guidance to professionalism movements in other 
jurisdictions, nationally and internationally

Commission’s Major 
Activities

• Approval and oversight of more than 500 Professionalism Continuing Legal Education 
sessions annually

• Production of Professionalism CLE curricula and materials
• Continuing Judicial Education sessions on Professionalism
• Law School Orientations on Professionalism and Upper Level Law School 

Professionalism Programs
• Transition into Law Practice Program (statewide mandatory mentoring)
• Mentoring Programs: lawyer-to-lawyer and lawyer-to-student
• Judicial District Professionalism Program
• Statewide Convocations on Professionalism
• Statewide Town Hall Meetings for lawyers and judges to address ethics and 

professionalism concerns
• Annual Statewide Community Service Awards
• Annual Law School Symposia on Ethics and Professionalism in the Practice of Law
• Resource for professionalism initiatives of lawyers, judges, law firms and bar 

associations in Georgia and other jurisdictions



The Lawyer’s Creed
• To my clients, I offer faithfulness, competence, diligence, and good judgment.  I 

will strive to represent you as I would want to be represented and to be worthy of 
your trust.

• To the opposing parties and their counsel, I offer fairness, integrity, and 
civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a 
dignified one.

• To the courts, and other tribunals, and to those who assist them, I offer respect, 
candor, honesty, and courtesy.  I will strive to do honor to the search for justice.

• To my colleagues in the practice of law, I offer concern for your welfare.  I will 
strive to make our association a professional friendship.

• To the profession, I offer assistance.  I will strive to keep our business a 
profession and our profession a calling in the spirit of public service.

• To the public and our systems of justice, I offer service.  I will strive to 
improve the law and our legal system, to make                                                   
the law and our legal system available to all,                                                       
and to seek the common good through the                                       
representation of my clients.

“Stop and Think” School of 
Professionalism

• Cultivate a habit of reflection about 
professionalism issues

• Skills 
– Recognizing ethical and professional 

dilemmas
– Forming sound judgments
– Prioritizing values
– Implementing judgment through 

communication, honesty, courage, and 
prudence

• CLE discussions rarely bring forth a 
consensus, but they do give participants an 
awareness of the issues and exposure to a 
framework for analysis



Obligations to Clients

Obligations to Clients

• Preserving Confidentiality
• Conflicts of Interest
• Loyalty



PRESERVING CONFIDENTIALITY

Confidentiality Rule 

“A lawyer shall maintain in confidence all information in the 
professional relationship with a client, including information 
which the client has requested to held inviolate or the 
disclosure of which would be embarrassing or would likely 
be detrimental to the client, unless the client gives informed 
consent, except for disclosures that are impliedly 
authorized in order to carry out the representation, or are 
required by these Rules or other law, or by order of the 
court.”  
State Bar Rule 1.6(a)



Confidentiality Rule, cont.

• A lawyer may reveal information covered by paragraph (a) which the lawyer 
reasonably believes necessary:
– (i) to avoid or prevent harm or substantial financial loss to another as a 

result of client criminal conduct or third party criminal conduct clearly in 
violation of the law;

– (ii) to prevent serious injury or death not otherwise covered by 
subparagraph (i) above;

– (iii) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a defense to 
a criminal charge or civil claim against the lawyer based upon conduct 
in which the client was involved, or to respond to allegations in any 
proceeding concerning the lawyer’s representation of the client

– (iv) to secure legal advice about the lawyer’s compliance with these 
Rules

State Bar Rule 1.6(b)(1)

Confidentiality Rule, cont.

• In a situation described in paragraph (b)(1), if the client has acted at 
the time the lawyer learns of the threat of harm or loss to a victim, use 
or disclosure is permissible only if the harm or loss has not yet 
occurred.  State Bar Rule 1.6(b)(2).

• Before using or disclosing any 
information pursuant to 
paragraph (b)(1)(i) or (ii), if 
feasible, the lawyer must 
make a good faith effort to 
persuade the client either not 
to act or, if the client has 
already acted, to warn the 
victim.  State Bar Rule 
1.6(b)(3).



Confidentiality Rule, cont.

• The lawyer may, where the law does not otherwise 
require, reveal information to which the duty of 
confidentiality does not apply under paragraph (b) 
without being subjected to disciplinary proceedings.  
State Bar Rule 1.6(c).

• The lawyer shall reveal information under paragraph (b) 
as the applicable law requires.  State Bar Rule 1.6(d).

• The duty of confidentiality shall continue after the client-
lawyer relationship has terminated.  State Bar Rule 
1.6(e).

Preserving Confidentiality

• What types of information must be kept 
confidential?
– All information relating to the 

matter on which the lawyer is 
representing the client (unless that 
information is “generally known”)

– Personal information learned from 
the client, and information learned 
from interviews, documents, 
photographs, observation, or other 
sources

– Information related to the 
representation acquired during a 
preliminary consultation

– Notes or memoranda created 
relating to the matter



Preserving Confidentiality

• What can happen if a lawyer fails to protect 
confidences?
– Strategic harm to client
– Loss of client
– Subject to professional discipline
– Liable in tort or contract for negligent or 

intentional breach of duty
– Disqualified from representation of one or more 

clients 
– Enjoined by a court from further revelation

Preserving Confidentiality
• What is the policy behind the 

confidentiality rule?
– To facilitate open 

communication between 
lawyers and clients

– Lawyers need to get accurate 
and complete information from 
their clients to represent them 
well

– If lawyers were not bound to 
protect clients’ secrets, clients 
might be more reluctant to 
share their secrets with their 
lawyers



Preserving Confidentiality

• Is the fact that a lawyer is representing a 
particular client confidential?
– Sometimes.  If a client does not want anyone 

to know that they have consulted an attorney, 
the fact of consultation or representation itself 
is confidential

Exceptions to the 
Confidentiality Rule

• Waiver/consent
• Risk of future injury/death
• Client frauds and crimes 

that cause financial harm
• Obtaining advice about 

legal ethics
• Protecting the lawyer’s 

interest 
• Compliance with court 

order or other law



Exception: Waiver / Consent

• If a client consents to a lawyer’s revelation 
of confidences, may the client waive the 
protection of the rule?
– Yes, but only to the extent that the lawyer has 

given the client full information about the 
potential risks 

Exception: Authorized 
Disclosure

• A lawyer is impliedly authorized to make disclosures 
about a client when appropriate in carrying out the 
representation, except to the extent that the client's 
instructions or special circumstances limit that authority. 
In litigation, for example, a lawyer may disclose 
information by admitting a fact that cannot properly be 
disputed, or in negotiation by making a disclosure that 
facilitates a satisfactory conclusion.

• Lawyers in a firm may, in the course of the firm's 
practice, disclose to each other information relating to a 
client of the firm, unless the client has instructed that 
particular information be confined to specified lawyers.



Exception: Advice

• A lawyer may disclose client confidences 
for the purposes of obtaining ethical legal 
advice

Exception: Protecting the 
Lawyer’s Interest

• Under what conditions may a 
lawyer reveal confidential 
information in self-defense?
– To establish a claim against 

a client for unpaid fees
– To defend against a claim of 

malpractice or other claim of 
civil liability against the 
lawyer

– To defend against a 
disciplinary proceeding

– To defend against a criminal 
charge 



Exception: Protecting the 
Lawyer’s Interest

• When is revelation allowed?
– The lawyer need not wait 

for formal proceedings to 
be instituted but may 
reveal information to 
prevent such an action

• When authorized, how 
much can a lawyer reveal?
– No more than necessary 

to vindicate the lawyer’s 
position

Exception: Compliance with 
Court Order or Other Law

• In certain instances, a lawyer may be compelled to disclose 
confidential information pursuant to a court order or statute.

• The attorney-client privilege is 
differently defined in various 
jurisdictions. If a lawyer is called as a 
witness to give testimony concerning 
a client, absent waiver by the client, 
the rule requires the lawyer to invoke 
the privilege when it is applicable. The 
lawyer must comply with the final 
orders of a court or other tribunal of 
competent jurisdiction requiring the 
lawyer to give information about the 
client.



Informal Communications

• When may a lawyer have an informal discussion about 
a client matter?

“In functional terms, the line between 
permissible and impermissible disclosure 
should probably be drawn at the point of 
anonymity: a lawyer may talk shop if she is 
virtually certain that the listeners could not 
ascertain the identity of the client or the 
situation involved . . . Lawyer should exercise 
self-restraint and resolve marginal cases in 
favor of nondisclosure.”

Profs. Hazard & Hodes 

Prof. Geoffrey Hazard

Prof. William Hodes

Talking to Clients about 
Confidentiality

• A 1980 survey conducted of lawyers by 
Prof. Zacharias concluded that:
– (1) Most lawyers say little or nothing 

at all to clients about confidentiality; 
if they do, its usually a generic 
assurance that they will keep 
confidential whatever the client tells 
them confidential

– (2) Most clients were unaware that 
there are situations in which lawyers 
may be permitted or even required to 
reveal confidential client information

Prof. Fred Zacharias



CONFLICTS OF INTEREST

Conflicts of Interest General 
Rule

“[a] lawyer shall not represent or continue to 
represent a client if there is a significant risk that 
the lawyer’s own interests or the lawyer’s duties to 
another client, a former client, or a third person will 
materially and adversely affect the representation 
of the client.”  State Bar Rule 1.7(a).



Conflicts of Interest General 
Rule, cont.

• “[i]f client consent is permissible a lawyer may represent 
a client notwithstanding a significant risk or material and 
adverse effect if each affected or former client consents, 
preferably in writing, to the representation after:

(1) consultation with a lawyer;
(2) Having received in writing reasonable and  

adequate information about the material risks of the 
representation; and 
(3) Having been given the opportunity to consult with 

independent counsel
State Bar Rule 1.7(b)

Conflicts of Interest General 
Rule, cont.

• Client informed consent is not 
permissible in the following scenarios:
– (1) the representation is prohibited 

by law or ethical rules;
– (2) the representation includes the 

assertion of a claim by one client 
against another client represented 
by the lawyer in the same or 
substantially related proceeding

– (3) the representation involves 
circumstances rendering it 
reasonably unlikely that the lawyer 
will be able to provide adequate 
representation to one or more of 
the affected clients.  

State Bar Rule 1.7(c).



Resolving a Concurrent 
Conflict

• Clearly identify the client or clients 
and determine whether each is a 
present client or former client

• Determine whether a conflict of 
interest exists

• Decide whether the lawyer is 
permitted to represent the client 
despite the existence of a conflict

• If so, consult with the affected clients, obtain their 
informed consent, and send written confirmation to 
the client of the informed consent.

Representing Co-Plaintiffs or 
Co-Defendants

• Although two clients who are either both plaintiffs or both defendants 
in a lawsuit are not directly adverse to one another, their interests 
might conflict in other ways
– One client might have a potential claim against the other
– Co-plaintiff clients may be suing a defendant whose limited 

assets makes it impossible to satisfy a judgment as to both 
claims

– Opposing views on whether to settle, and the terms of such 
settlement

– Co-defendants in a case might try to avoid liability by assigning 
blame to the other.

– Disagreements over objectives and appropriate remedies



Conflicts of Interest: 
Prohibited Transactions

• State Bar Rule 1.8 provides a thorough list 
of transactions which would be unethical 
for a lawyer to participate in.

Conflicts of Interest: 
Prohibited Transactions cont.

• Entering into a business transaction with 
a client if the client expects the lawyer to 
exercise professional judgment therein 
for the protection of the lawyer.  State Bar 
Rule 1.8(a).

• Knowingly acquiring a pecuniary interest 
adverse to a client absent informed 
consent.  State Bar Rule 1.8(a).

• Using information gained in the 
professional relationship with a client to 
the disadvantage of client absent 
informed consent.  State Bar Rule 1.8(b).



Conflicts of Interest: 
Prohibited Transactions cont.

• Preparing an instrument giving the lawyer or 
a person related to the lawyer any substantial 
gift from a client, including a testamentary 
gift, except where the client is related to the 
done.  State Bar Rule 1.8(c).

• Negotiating an agreement giving the lawyer 
literary or media rights to a portrayal/account 
based in substantial part of information 
relating to the representation prior to the 
conclusion of that representation.  State Bar 
Rule 1.8(d).

• Providing financial assistance to the client 
beyond mere court costs and litigation 
expenses.  State Bar Rule 1.8(e).

Conflicts of Interest: 
Prohibited Transactions, cont.
• Accepting compensation for representing a client by someone other 

then the client, if that third party interferes with the lawyer’s 
independence of professional judgment or with the lawyer-client 
relationship, or without the informed consent of the client.  Rule 
1.8(f)

• Participating in aggregate settlement negotiations on behalf of two 
or more clients simultaneously absent informed written consent by 
each client.  Rule 1.8(g).



Conflicts of Interest: 
Prohibited Transactions, cont.
• Making a prospective agreement 

with a client to limit the lawyer’s 
liability for malpractice, unless the 
client undertakes representation 
by independent counsel to form 
the agreement.  State Bar Rule 
1.8(h).

• Settling a claim for the lawyer’s 
malpractice liability with an 
unrepresented or former client 
without first advising that person 
that independent representation 
is appropriate.  State Bar Rule 
1.8(h).

Conflicts of Interest: 
Prohibited Transactions, cont.
• Representing a client directly adverse to a 

person, if that person is represented by 
someone related to the lawyer.  Rule 
1.8(i).
– Relation must be through parent, 

grandparent, child, grandchild, sibling, or 
spouse

– Such a disqualification is personal and not 
imputed to members of firms with whom the 
lawyers are associated



Conflicts of Interest: 
Prohibited Transactions

• Acquiring a proprietary interest 
in the cause of action or 
subject matter of litigation the 
lawyer is conducting for a 
client, unless:
– Acquiring a non-prejudicial 

lien to secure the lawyer’s 
fees or expenses 

– Contracting with a client for 
a reasonable contingent fee 
in a civil case.  State Bar 
Rule 1.8(j).

Conflicts of Interest: Former 
Clients

• A lawyer who has formerly 
represented a client in a matter 
shall not thereafter represent 
another person in the same or a 
substantially related matter in 
which that person’s interest are 
materially adverse to the interests 
of the former client unless the 
former client gives informed 
written consent.  State Bar Rule 
1.9(a).



Conflicts of Interest: Former 
Clients, cont.

• Absent written informed consent, a 
lawyer shall not knowingly represent 
a person in the same or a 
substantially related matter in which 
a firm with which the lawyer formerly 
was associated had previously 
represented a client:
– (1) Whose interests are materially 

adverse to that person; and 
– (2) About whom the lawyer had 

acquired protected information 
that is material to the matter.  
State Bar Rule 1.9(b).

Conflicts of Interest: Former 
Clients, cont.

• A lawyer who has formerly represented a client in a 
matter or whose present or former firm has formerly 
represented a client in a matter shall not thereafter:
– (1) use information relating to the representation 

to the disadvantage of the former client, unless 
permitted by Rule 1.6 or Rule 3.3 or generally 
known; or 

– (2) reveal information relating to the 
representation except as permitted by Rule 1.6 or 
Rule 3.3.  State Bar Rule 1.9(c).



Conflicts of Interest

• Outside of the litigation context, lawyers should use the 
following factors to determine whether there is a 
potential for material and adverse effect
– Duration and extent of the lawyer’s relationship with 

the client(s) involved
– Functions being performed by the lawyer
– Likelihood that actual conflict will arise
– Likelihood of prejudice to the client if a conflict does 

arise

State Bar Rule 1.7, Comment 11

Loyalty

“Loyalty and independent judgment are 
essential elements in the lawyer’s 
relationship to the client.”

State Bar Rule 1.7, Comment 1



Obligations to Opposing Counsel 
& the Court

Obligations to Colleagues & 
The Court: Competing Views 

• Even the most ethically responsible 
lawyers have competing views on the 
relative importance of their duties to the 
client versus their obligations the court
– The ‘Hired Gun:’ Attorney who is 

willing to pursue every possible tactic 
that increases their client’s chances 
of success

– The ‘Officer of the Court:’ Attorney 
who believes that her duties of 
fairness to all and their role as 
“officers of the court” are as important 
as their duties to their clients.



Obligations to Opposing 
Counsel

• Cooperate with opposing counsel in a 
manner consistent with the 
competent representation of all 
parties
– Notify opposing counsel in a timely 

fashion of any cancelled 
appearance

– Grant reasonable requests for 
extensions or scheduling changes

– Consult with opposing counsel in 
the scheduling of appearances, 
meetings, and depositions

Obligations to Opposing 
Counsel cont.

• Treat opposing counsel in a manner consistent with his or her 
professional obligations and consistent with the dignity of the search 
for justice
– Don’t serve motions or pleadings in such a manner or at such a 

time as to preclude opportunity for a competent response
– Be courteous and civil in all communications
– Respond promptly to all requests by opposing counsel
– Avoid rudeness and other acts of disrespect in all meetings 

including depositions and negotiations
– Prepare documents that accurately reflect the agreement of all 

parties
– Clearly identify all changes made in documents submitted by 

opposing counsel for review



Obligations to the Court

• Represent your clients in a manner consistent with the 
proper functioning of a fair, efficient, and humane system of 
justice

– Avoid non-essential litigation and non-essential 
pleading in litigation

– Explore the possibilities of settlement of all litigated 
matters

– Seek non-coerced agreement between the parties on 
procedural and discovery matters

– Avoid all delays not dictated by a competent 
representation of a client’s claims

– Prevent misuses of court time by verifying the 
availability of key participants for scheduled 
appearances before the court and by being punctual

– Advise clients about the obligations of civility, courtesy, 
fairness, cooperation, and other proper behavior 
expected of those who use our systems of justice

Obligations to the Court, cont.

• Model for others the respect due to our courts
– Act with complete honesty
– Know court rules and procedures
– Give appropriate deference to court rulings
– Avoid undue familiarity with members of 

the judiciary
– Avoid unfounded, unsubstantiated, or 

unjustified public criticism of the members 
of the judiciary

– Show respect by attire and demeanor
– Assist the judiciary in determining the 

applicable law
– Seek to understand the judiciary’s 

obligations of informed and impartial 
decision-making



Obligations to the Public & the 
Justice System

Obligations to the Public & 
the Justice System

• Counsel clients about the moral and 
social consequences of their conduct

• Refrain from misleading or 
irresponsible advertising

• Provide pro bono representation that 
is necessary to make our system of 
justice available to all

• Support organizations that provide 
pro bono representation to indigent 
clients

• Work to uphold and enforce the rule 
of law



ADVERTISING

Advertising Rule

• State Bar Rule 7.1 
– Sanctions advertisement through “all forms of public 

media” so long as the communication is not fraudulent, 
deceptive, or misleading

– Requires that any lawyer wishing to advertise about 
contingent fees must provide an explicit disclaimer as 
to the nature of contingent fee agreements.



Advertising Rule, cont.

• State Bar Rule 7.2 requires 
certain disclosures to be made 
within legal advertisements:
– Disclosure of identity and 

physical location of attorney
– Disclosure of referral 

practice
– Disclosure of spokesperson 

and portrayals
– Disclosure regarding fees
– Appearance of legal notices 

or pleadings 

Advertising Rule, cont.

• Rule 7.3 generally prohibits solicitation of potential clients 
• “A lawyer shall not send, or permit to be sent on his or her behalf, a written 

communication to a potential client for the purpose of obtaining professional 
employment if:
– It has been made known to the lawyer that a person does not desire to 

receive communications from the lawyer
– The communication involves coercion, duress, fraud, overreaching, 

harassment, intimidation or undue influence
– The written communication concerns an action for personal injury or 

wrongful death or otherwise relates to an accident or disaster involving 
the person to whom the communication is addressed or a relative of that 
person, unless the disaster occurred more than 30 days prior to the 
communication

– The lawyer knows or should reasonably know that the physical, 
emotional or mental state of the person is such that the person could 
not exercise reasonable judgment in employing a lawyer



Advertising Rule, cont.

• Rule 7.3(c): “A lawyer shall not compensate or give anything 
of value to a person or organization to recommend or secure 
the lawyer’s employment by a client, or as a reward for 
having made a recommendation resulting in the lawyer’s 
employment by a client . . .”

• A violation of Rule 7.3(c) could lead to criminal liability
• O.C.G.A. § 33-24-53 makes it a 

misdemeanor in Georgia for an 
attorney to pay any person “to 
solicit, procure, or attempt to 
procure a [client] at the direction 
or request of, or in cooperation 
with,” the attorney

Advertising

Lawyers should consider the 
effect of their conduct on the 
image of our systems of justice, 
including the social effect of 
advertising methods





Advertising

• Ensure that any advertisement of services:
– Is consistent with the dignity of the justice system and 

a learned profession
– Provides a beneficial service to the public by 

providing accurate information about the availability of 
legal services

– Educate the public about the law and legal system
– Provide completely honest and straightforward 

information about my qualifications, fees, and costs
– Does not imply that clients’ legal needs can be met 

only through aggressive tactics



Bad Ads 

• The most common way 
lawyers face discipline for 
advertisements is through 
misrepresentation

• Here are a few real-life 
examples in which lawyers 
faced professional 
discipline for the  
misleading content of their 
advertisement

Example #1

• A lawyer placed an advertisement which 
declared “FOR OVER 40 YEARS, WE’VE BEEN 
PUTTING EXPERIENCE, KNOWLEDGE, AND 
SKILLS TO WORK FOR PEOPLE LIKE YOU.”  
The firm was less than 40 years old, and none of 
the lawyers individually had 40 years experience

• The statement was found to be misleading 
because it omitted the fact that                        
“40 years” referred to combined                     
legal experience.



Example #2

• ABC Law Firm placed the following 
illustration into a postcard ad:

The ad was found 
to be misleading 
because it implied 
that the firm could 
not lose a case, 
even in the face of 
substantial 
evidence to the 
contrary.

Upholding the Rule of Law

• One of the most important functions 
lawyers serve is protectors of the rule of 
law in society



What is the Rule of Law?

• Fuller’s 8 elements:
(1) Generality
(2) Notice of publicity
(3) Non-retroactive application
(4) Clarity
(5) Consistency
(6) Obeyability
(7) Stability 
(8) Consistent Application

Prof. Lon Fuller, 
Harvard Law

What is the Rule of Law? 

“Rule Book” Model

• The government may 
only exercise power 
according to rules which 
are:
– (1) made public; and
– (2) must be followed until 

changed.

“Rights” Model

• Citizens have moral rights 
and duties with respect to 
one another, and political 
rights against the state.  
Although these rights 
should be recognized in 
positive law, citizens have 
rights other than and prior 
to those enaced.



Upholding the Rule of Law

• Improving our laws and legal system 
– Serve as a public official
– Assist in the education of the public concerning our 

laws and legal system
– Commenting publicly upon our laws
– Using other appropriate methods of effecting positive 

change in our laws and legal system
– Provide pro bono representation to indigent persons 

in need of legal assistance

Upholding the Rule of Law

• Improve the practice of law
– Assist in continuing legal education efforts
– Assist in organized bar activities
– Assist law schools in the education of our future lawyers

• Protect the public from incompetent or other wrongful 
lawyering
– Assist in bar admissions activities
– Report violations of ethical regulations by fellow lawyers
– Assist in the enforcement of the legal and ethical 

standards imposed upon all lawyers
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MOCK TRIALS AND FOCUS GROUPS 
 

Mock trials and focus groups serve an important purpose in preparing your case for trial.  

These two resources are different in their procedure and purpose, but are equally compelling in 

allowing you to learn of, and overcome, any weaknesses while building on your strengths.   

The following is a discussion between mock trials and focus groups: 

MOCK TRIAL  

 A mock trial is the simulation of a trial with abbreviated fact and argument presentations 

through various means with the use of a mock jury.   

 Timing 

• Typically used after the completion of discovery and depositions. 

• Allow sufficient time to conduct multiple mock trials prior to trial. 

Advantages 

• Witness evaluation. 

• Provides you the information requested by the jury you did/did not provide. 

• Damages. 

• Assists in determining what facts are important to a jury. 

• Assists in determining what theories are important to a jury. 

• Provides insight as to evidence that is surprisingly beneficial or damaging to your 

case. 

• Allows you to focus damages on what works. 

Multiple Mock Trials 

• Important to determine the consistency of accepting/rejecting arguments. 
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• Allowing further witness evaluation, particularly regarding plaintiff and other key 

witnesses.  

FOCUS GROUP  

 A focus group is a discussion amongst a group of selected individuals regarding limited 

subjects or topics.   

Timing 

• Typically used before and during the discovery process. 

• May be used before an important deposition involving a 30(b)(6) witness, doctor, 

expert or party. 

Advantages 

• Assists in determining what issues are important to the jury. 

• Determine what themes are persuasive. 

• Assist with information jurors want to render a verdict. 

o This may involve damages regarding additional before/after witnesses or 

medical testimony. 

o This may involve information easily available but not provided by one party 

or the other.  

ORGANIZING A MOCK JURY/FOCUS GROUP 

(1) Venue.   

a. Your participants should mirror your venue. 

b. Explore the demographics of the county where you will try your case and 

attempt to obtain a similar demographic. 

(2) Number of participants. 
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a. Expect 65% - 85% of the persons who agree to participate to actually show up 

in a timely manner. 

b. Allot ten minutes for tardiness and after that do not let anyone else attend. 

c. Provide a name and cell or reliable office number for participants to contact 

you if they are lost, etc.   

d. Assuming at least 70% of participants actually appear, attempt to obtain at 

least 10 – 12 commitments.   

(3) Sources for obtaining participants.   

a. There are various sources, some better than others, that can provide 

participants.   

b. Some lawyers prefer to use a temp agency but they are less likely to have 

specific information as it relates to the county at issue and typically will not 

provide demographics regarding age, race, etc. due to legal concerns. 

c. NextDoor is an excellent resource in targeting specific areas where you may 

be able to obtain higher income earners as opposed to persons looking for 

work on Craigslist.   

d. The following is a recent sample ad we provided for a mock jury.  In this case 

we were having difficulty obtaining a jury that may match a North Fulton 

jury, and as such, went and sought them out directly: 

“Looking for focus group participants.  If you have an 

interest in participating in a four hour focus group on 

[DATE] in downtown Atlanta, please email me privately a 

brief summary of your educational background and work 
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history.  The focus group will run from 10:00 a.m. and will 

be completed at 2:00 p.m. with an $80.00 payment.  We 

are interested in the perspective of persons with college 

degrees and professional careers.  Thank you.”   

(4) Confidentiality. 

a. Protect the confidentiality of the parties by using pseudonyms for their names, 

including the civil action file number as well as the lawyers.   

b. A sample confidentiality agreement is attached.  

(5) Food/Beverage. 

a. Do not provide food in the morning or in the beginning of the mock trial/focus 

group as it will result in jurors focusing on eating, preparing their food, etc. 

b. Let the jurors know the approximate time that food will be provided.   

c. Do not take time with providing menus, orders, etc., but instead focus on a 

generic meal that is welcomed by 95% of the population. 

d. Stay away from anything that may cause allergies.    

(6) Use a proctor. 

a. I am referencing a proctor as a person who is typically an assistant/paralegal 

or associate who can assist in ensuring that the mock trial or focus group runs 

smoothly.   

b. The proctor should be seen by the participants as the person running the mock 

trial or focus group, not any of the lawyers.   

c. The proctor will explain the timing, scheduling and process to the participants. 
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d. The proctor will also inform participants that he or she should be the one that 

they should go to as it relates to questions or needs for additional information. 

e. The proctor should plan to provide those participants with his or her number 

should they need it during the process. 

MOCK TRIAL   

• Have a schedule, let the jurors know the schedule and stand by the schedule.  Make 

sure it is reasonable – lawyers always underestimate time.  An example is as follows:  

10:00 – 10:10:  Explanation of process and execution of documents. 

10:10 – 10:30:  Ten minute opening statements per side.   

10:30 – 10:50:  Witness compilation summary. 

10:50 – 11:00:  Break. 

11:00 – 11:30:  Direct/cross of plaintiff. 

11:30 – 11:50:  Plaintiff’s expert. 

11:50 – 12:10:  Defendant/corporate representative. 

12:10 – 12:30:  Key witness (assailant). 

12:30 – 12:50:  Key witness (investigating officer). 

12:50 – 100:  Break 

1:00 – 1:30:  Closing arguments (15 minutes per side).   

1:30 – 2:30:  One hour deliberations.   

2:30 – 3:00:  Meet with mock jurors. 

• Opening Statements. 

o Focus on the main themes and facts of the case.  This is an abbreviated 

openings. 
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o This may involve information easily available but not provided by one party 

or the other.  

• Witness compilations. 

o This may be done with video editing if depositions have been videotaped, and 

if not, explain to the jury this has been agreed upon as an accurate summary of 

the testimony of certain witnesses.   

o It is very important that this needs to be written in a neutral manner.   

• The parties. 

o It is critically important, if at all possible, that your client and a person that 

can fill the role of the opposing party appear live.  This will allow you to 

assess your client in following directions, handling pressure, speaking clearly 

and relatability to a jury.   

o It is also very important at times that your client hear the blunt assessment of 

how they come across to a jury, what facts are important and not important to 

a jury, etc.   

o For the opposing party, always try to find someone, if at all possible, that 

matches the demographics of that opposing party as well as their demeanor, 

and by all means, their testimony.  

o If you or opposing counsel are using an expert, I recommend having each 

lawyer read a summary of what they contend is important from an advocacy 

standpoint.  It is important to determine what a jury feels is important as it 

relates to the relationship with the lawyer, payment, credibility, theories, etc.  
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• Key witnesses. 

o A key witness may be anyone ranging from an eyewitness to a collision, an 

assailant involved in a security matter or a treating physician or a physician 

hired by the defendant.   

o These witnesses are “key” because their testimony is often readily accepted or 

rejected by the jurors for very limited reasons and it is important to determine 

what those reasons are and to focus on them.   

• Closings. 

o It is important that closings be timed.  If you are the plaintiff and you do not 

know whether the defendant will “steal the close,” assume that they will.  

Otherwise, the plaintiff should receive 10/5 minutes and the defendant should 

receive 15.   

• Verdict forms. 

o Provide a verdict form that you believe will be accepted by the judge.   

o Do not use anything exotic or unusual.   

o If you did not explain the verdict form in your closing, no one should explain 

it to the jury before the deliberations except to complete it.  

o Like a judge, the proctor should simply provide the verdict form and note that 

it must be agreed upon unanimously within the timeframe provided. 

• Deliberations. 

o Deliberations should last between 45 – 60 minutes but be very clear as to the 

specific time, e.g. 1:38 p.m., that the verdict form must be signed.  
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• Observations of deliberations. 

o Deliberations should be observed by video and not in person. 

o Surprisingly, very few participants assume that they are being videoed. 

o It is important to observe several aspects of deliberations. 

 First, it is important to determine how facts and witnesses are 

accepted/rejected by the jury and which others are not important.  This 

obviously allows you to streamline and focus on the important aspects 

of your case.   

 Second, you will quickly learn how a jury processes the facts 

presented and what it means to them as opposed to what you may have 

intended.  This may affect the order of witnesses, number of witnesses 

and need for certain evidence. 

 Third, you will learn what facts were not provided and would have 

been helpful for either side.  This may assist you in providing 

additional witnesses and evidence at trial or moving in limine to 

prevent such testimony or witnesses from opposing counsel.   

 Finally you will be able to observe the evolution of the deliberations 

and understand what either side is missing.  

• Jury observation. 

o It is important to note the demographics such as age, race, job, education, etc. 

as to how certain issues are accepted or rejected.   
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o In certain cases, such as negligent security, the personal knowledge of a 

participant may be a critical aspect in affecting other jurors, e.g. an area of 

town, reputation of the police, reputation of an establishment.    

o This may assist during voir dire as it relates to choosing certain jurors from a 

certain area.   

• Post-verdict inquiry. 

o During deliberations it is important to write down certain questions that you 

need information about.   

o It is not the time to educate or inform the jurors that they misunderstood the 

facts or the evidence.  If they did, that is a situation that you caused. 

o The specific questions should be about two issues: 

 First, why did certain evidence affect you a certain way; and 

 Second, additional information/evidence would have changed your 

mind.   

• Debriefing. 

o You will have lots of notes, many jotted down at random.  You will remember 

these much better immediately following the completion of a mock trial than 

you will days later. 

o It is important to quickly prepare a memo including what was 

accepted/rejected by a jury as well as a “to do” list of items that you need to 

complete ranging from approaching direct/cross-examination differently to 

demonstrative aids, additional witnesses, etc.  

 



MOCK TRIALS AND FOCUS GROUPS Page 11 of 21 
 

FOCUS GROUP 

• The focus group is unlike a mock trial in that you are not attempting to obtain a 

global evaluation but focus on a specific topic.  Certain witnesses typically play key 

roles throughout a multi-day or week trial.  These witnesses range from the parties, 

experts, eyewitnesses and investigating officers.   

• Issue Focus. 

o You can focus specific issues ranging from what a jury knows and wants to know 

regarding a low property damage collision to the effect of a criminal assailant in a 

negligent security case. 

• Expert/Doctor. 

o Often a jury will look at an expert in a much different light than a lawyer who 

is well aware of that expert’s/doctor’s reputation, finances, friendships, etc.   

o If you have the ability, provide a photograph or a brief excerpt from a video 

deposition involving that expert/doctor.  You will be surprised how blunt the 

opinions are from the juries as to how much they liked or disliked the witness 

based upon their demeanor.  It will also assist you in how best to cross/direct 

an expert/doctor and what to focus on and not focus on, e.g. science versus 

finances.   

• Liability/Apportionment. 

o Liability, particularly involving motor vehicle collisions and slip/trip and falls 

can be greatly aided by a focus group.  More than anything, you will learn 

what additional information a jury will want which may come from various 
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sources.  It will also reveal how strong prejudices may be involving your 

client.   

 For example, you will need to assess how strongly certain persons 

view slip/trip and falls in a negative light and what you may do to 

overcome it as it relates to your particular client. 

o Apportionment is a popular topic amongst lawyers and the appellate courts.  

Focus groups provide an important avenue to assist lawyers in the degree of 

fault regarding non-parties and how best to advance that argument or how best 

to defeat it.   

• Focus group process. 

o Unlike mock juries, focus groups address various specific issues.   

 If the issue is your client, whether it be plaintiff or defendant, you can 

put him/her up for cross-examination and ask pointed questions to the 

jurors as to additional information they wanted and how the 

information provided struck them.   

 You can also ask pointed questions (the client should never be in the 

room as they are asked or answered) as it relates to their demeanor, 

dress, appearance, etc.   

o Slip/trip and falls can be challenging for the plaintiff.   

 Focus groups can assist either side as it relates to the condition of the 

premises and the plaintiff’s/defendant’s actions.   

 In order to have a meaningful focus group, provide a neutral based 

recitation of the facts as it relates to the location of the slip/trip and 
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fall, the weather conditions, why the plaintiff was present, signage, 

shoes, warnings and video.   

 Although not a complete list, you will learn a great deal from 

additional information that you did not provide desired by a jury.   

o Negligent security cases can also benefit from a focus group.   

 The focus group may address issues such as prior crimes, the level of 

security present, the actions of a non-party/assailant/security company 

and the conditions of the premises.   

 In a recent trial, we were developing theories of the case and used a 

focus group to assist in determining what was most important to them 

in terms of safety or lack of safety by ranking security conditions 

ranging from security guards to cameras as well as the condition of the 

premises ranging from loitering to gang tags.   

o Questioning.   

 It is important to ask specific questions of the participants.  

 Be direct as to “who was at fault,” “was the plaintiff injured,” “does 

the plaintiff need additional medical care,” “list three things that you 

liked and did not like about the expert/doctor.” 

o Focus groups are more often used prior to certain depositions and during the 

beginning of litigation to assist with focusing on certain key issues or theories 

of the case.   

 As such, you may perform multiple focus groups that may take only 2 

– 3 hours.   
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 You can use these by carving out a Saturday and trying to complete 

three focus groups on multiple issues to assist you.   

o Debriefing.   

 Take the information that you provided and include it in a memo to 

yourself.   

 At times it can be difficult to take the reasoning and thoughts of a jury 

over what you believe is the right/wrong answer.  But this is precisely 

why you go through this process. 

CONCLUSION 

 Mock juries and focus groups can be vital to the success or failure of your case.  The 

appropriate use of them allows you to determine what issues are and are not important.  Jurors 

like brevity.  These groups allow you to present a jury with evidence that will be well received in 

the least amount of time both during the presentation of your case and any cross-examination of 

witnesses from opposing counsel.  It is also greatly beneficial to your client to have a better 

understanding of what a jury believes is important as well as any jury assessment as it relates to 

how a juror observes each party. 
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CONFIDENTIALITY AGREEMENT 

 

 I, ________________________, hereby agree to keep all matters presented 

and discussed during the Summary Jury Trial conducted on [DATE], confidential.  I 

agree that I shall not discuss or disclose any of the facts, circumstances, documents, 

evidence, outcome, persons involved, results or any other matters discussed during 

said proceedings to anyone or publish anything whatsoever on social media. 

 This ______ day of ___________, 20__. 

 

      _________________________ 
      Signature 
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Name: _________________ 

(first name, last initial) 

1) What is your impression of the (location) in Atlanta? 
 

a) Why? 

 

2) What words come to mind to describe (retailer/apartments)? 
 

3) Have you ever seen a security guard at any (retailer/apartments)? 
a) If yes, where, when and why? 

 
 

 
4) Have you ever seen a security guard at a retail store other than a mall? 

a) If yes, did the security guard make you feel safer?  Why? 
 
 

5) Do you believe a retailer should have to keep a customer safe from third party crime? 
a) Why or why not? 

 

6) Place these in order of what would concern you on parking lot safety: 

(Ranking scale: 1 biggest concern – 9 least concern) 

 ____  Prior battery in parking lot 

 ____  Poor lighting in parking lot 

 ____  Loitering in parking lot 

 ____  Drugs sales in parking lot 

 ____  Prior armed robbery in store 

 ____ Knowledge employees requested parking lot security 

 ____  Knowledge employees did not feel safe in parking lot 

 ____  Knowledge of prior armed security that was withdrawn 

 ____  Knowledge employee brought gun to work for safety 
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What type of security (armed, unarmed, uniform, non-uniform), if any, do you believe 
(retailer/apartments) should have placed and for how long after? 

____  The February 2011 armed robbery  

Circle one: armed, unarmed, uniform, non-uniform, none 

 How long?   _____ days; _____ weeks; ____months; ____ permanent 

____  The June 2012 shoplifting incident 

Circle one: armed, unarmed, uniform, non-uniform, none 

How long?   _____ days; _____ weeks; ____months; ____ permanent 

 ____  The July 2012 robbery 

Circle one: armed, unarmed, uniform, non-uniform, none 

How long?   _____ days; _____ weeks; ____months; ____ permanent 

 ____  The November 24, 2012 armed robbery 

Circle one: armed, unarmed, uniform, non-uniform, none 

How long?   _____ days; _____ weeks; ____months; ____ permanent 
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SHOOTING 

1) Would a security guard have deterred the shooter from committing a crime against 
Plaintiff? 

a) Why or why not? 
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EXPERT 

1) What are your thoughts on his testimony? 
 
 

a) Helpful to your decision?  Why? 

 

 

b) Not helpful to your decision?  Why? 

 

 

2) What were the 2 most important things he said? 

i. 

 

ii. 

 

a) Why? 

 

 

3) What were the 2 least important things he said? 

i. 

 

ii. 

 

a) Why? 
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DETECTIVE 

1) What are your thoughts on his testimony? 
 
 

a) Helpful to your decision?  Why? 

 

 

b) Not helpful to your decision?  Why? 
 

2) What were the 2 most important things he said? 
i. 
 
 
ii. 

 

 

a) Why? 

 

 

3) What were the 2 least important things he said? 
i. 
 
 
ii. 

 

 

a) Why? 
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VALUE OF INJURIES 

1) What was the most compelling evidence regarding the value of Plaintiff’s injuries? 

 

 

 

2) What was the least compelling evidence regarding the value of Plaintiff’s injuries? 

 

 

3) What process, in your mind, did you use to determine the value of Plaintiff’s damages? 
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Static Defect: 
  
 Hoose v. United States, 423 F.Supp.3d 1376 (USDC M.D. Georgia, Macon Division.) In 

Hoose, the plaintiff truck  driver filed suit against the United States when he was injured by a 

wind-blown gate arm that hit the driver while leaving an Air Force Base commissary parking lot 

after making a delivery. The Court granted the United States' summary judgement motion. The 

District Court found that assumption of the risk barred plaintiff from recovering. Plaintiff had 

full knowledge of the danger associated with his action because he had previously seen the 

arms moving into the roadway and knew that it was a safety hazard as he had reported the 

condition to his supervisor. Despite knowing the risk, plaintiff chose to encounter that risk. In 

addition, the court found that the plaintiff voluntarily entered through the unsecured gate and 

was not coerced even though driving through the gate was the sole means of leaving the 

defendant's parking lot. Plaintiff was not ordered or compelled to drive through the gate, and 

did not face any risk or sanction if he did not immediately leave the parking lot.  

 

 City of Brunswick v. Smith, 829 S.E.2d 781. In Smith, the bicyclist plaintiff brought a 

premises liability action against the city alleging that the city was liable for injuries sustained 

when he hit a pothole while riding down an alleyway and fell from the bicycle. The bicyclist 

alleged the city had constructive knowledge about the pothole and negligently failed to 



maintain its roadway.  The trial court denied the city's motion for summary judgment and the 

City appealed. In reversing the trial court, the Court of Appeals agreed with the city's position 

that the bicyclist was a licensee with equal knowledge of any hazards and thus the city only 

owed a duty to avoid willfully or wantonly injuring him. In denying the City's motion, the trial 

court also found that the bicyclist was a licensee because he was using the alleyway for his own 

convenience to reach the back entrance of the gas station. However, while the trial court saw 

an issue of fact as to whether the City acted willfully or wantonly, the Court of Appeals saw no 

finding that the city created, concealed, or maintained willfully or wantonly the pothole. 

Additionally, the bicyclist did not contend that the city had actual knowledge of the alleged 

defect or any evidence that the city acted with any intent to do harm or to act with reckless 

indifference to the consequences. Further, the Court of Appeals reaffirmed that in cases 

involving static conditions like a pothole, a plaintiff is held to have knowledge of an open and 

obvious condition. Since bicyclist did not allege that his view of the pothole was obstructed or 

concealed, it is inferred that the bicyclist had knowledge. Lastly, the only evidence of the city's 

knowledge of the pothole was from a Google Street view photograph. This photograph was not 

enough to prove the city's superior knowledge of the pothole  as bicyclist had not provided 

further evidence as to prior reports to the city or testimony as to how long the defect had 

existed prior to the accident objective evidence that the defect had existed over time, or 

evidence that other persons had also fallen as a result of the same condition. Furthermore, the 

cyclist had not deposed any employees or agents of the city whose testimonies could have 

imputed knowledge of the defect to the city.  

 



 Gervin v Retail Property Trust, 840 S.E.2d 101. A shopping mall customer filed suit 

against the mall property owner, asserting claims for premises liability and negligence, seeking 

to recover damages for injuries she allegedly sustained when she slammed her head into a 

stationary wing of an automatic revolving glass door at the mall's entrance. The superior court 

granted the mall property owner's summary judgment motion holding the customer's claims 

were barred by the prior traversal doctrine. The customer appealed and The Court of Appeals 

of Georgia affirmed holding that the revolving door was a static condition. In cases of a static 

condition where the invitee knows of the condition, there is no duty on the part of the 

proprietor and there is no liability for resulting injury because the invitee has as much 

knowledge as the proprietor does. The Court summarized Georgia's longstanding prior traversal 

rule as follows: “[W]hen a person has successfully negotiated an alleged dangerous condition 

on a previous occasion, that person is presumed to have equal knowledge of it and cannot 

recover for a subsequent injury resulting therefrom.” The Court found the revolving glass door, 

consisting of its stationary glass panes, was a static condition that the customer had 

successfully entered and exited through twice that day. In deposition, the customer testified 

she was familiar with revolving glass doors, understood how such doors worked, and was 

familiar with the fact that revolving doors have stationary parts, as well as moving parts, and 

she was able to differentiate between the two. There was no evidence that her perception of 

the revolving door or its stationary panes had changed from the previous times she entered the 

door to the time of her accident, or that her view was obstructed. As such, the customer had 

equal knowledge of the revolving door and its stationary parts. 

 



 D’Elia v. Phillips Edison & Company, Ltd., 839 S.E.2d 721. Shopping center patron filed 

an action against shopping center after she tripped and fell in the shopping center  parking lot 

due to an uneven walkway. The trial court granted the shopping center's summary judgment 

motion and patron appealed. The Court of Appeals affirmed and held that the alleged defect in 

the shopping center parking lot was a static condition that was open and obvious. The Court 

found that even if defendant had knowledge of the alleged hazardous condition of the 

walkway, patron cannot recover if it is shown that the hazard was open and obvious. There was 

no evidence showing that there was anything obstructing her view of the area on which she hit 

her toe and fell. The Court was not persuaded by patron's argument that the change in 

elevation of the walking surface created a camouflaged hazard. Any alleged hazard the walkway 

presented was avoidable by the  patron in the exercise of reasonable care.  

 

 Scott v. Forest Acres Full Gospel Church. 834 S.E.2d 286. A volunteer who had been 

helping a building purchaser dismantle a building, sued the purchaser and vendor of the 

building after the volunteer fell through the skylight and was severely injured. The volunteer 

alleged negligence, vicarious liability, and loss of consortium. The trial court granted the 

purchaser and vendor's summary judgment motion on the basis that the volunteer had equal 

knowledge of the danger when he went onto the roof. The volunteer appealed. The Court of 

Appeals affirmed holding the volunteer had equal knowledge of risks associated with skylights 

and had failed to exercise ordinary care for his own safety. In deposition, the volunteer 

admitted that he knew skylights were on the roof, that they were unguarded, and that it was 

dangerous to fall from a skylight. He further admitted that once he was on the roof, he could 



not tell where the skylights were. The Court felt that a person of ordinary prudence in this 

situation would not have simply undertake to walk out on the roof under these circumstances. 

The volunteer had equal knowledge of the risk of the very injury that occurred as the volunteer 

was aware of the precise risk that caused his fall - he knew that when he stepped onto the roof, 

that the skylights would be there. He knew that he could not see their exact locations and that 

he risked falling through a skylight. Finally, the court found that it was immaterial whether the 

vendor of the building was negligent in failing to place guards around the skylights when the 

building was erected because the volunteer knew that there were no guards when he went on 

the roof.  

 

 Stelly v. WSE Property Management, LLC, 829 S.E.2d 871. Pedestrian brought action 

against property owner and property management company, seeking to recover for personal 

injuries sustained when she tripped and fell on a wheelchair ramp at an apartment complex. 

The trial court entered summary judgment for the management company because they did not 

have the authority to repair the ramp at issue but denied summary judgment for the owner. 

The pedestrian appealed. In reversing as to the management company, the Court of Appeals  

found that the agreement between the property owner and management company left 

questions of fact as to whether the management company had assumed full possession and 

control of the premises or whether the company only had partial possession under O.C.G.A. 51-

3-1. Although the agreement gave the management company the duty to keep the property in 

good condition and repair, the owners were responsible for standards. And although the 

agreement required the management company to comply with any and all laws applicable to 



the property, the owners retained control over the repair process by limiting the management 

company's authority to spend the owner's money on repairs. On the other hand, while the 

owners lived in a separate state and rarely visited, the management company physically 

occupied the premises seven days a week and was also charged with ensuring that the 

premises was not used for improper purposes or in violation of the law. In addition, the 

management company was required to take emergency action if necessary, to prevent damage 

to the property or danger to persons. 

The management company also argued that even if it could be considered an occupier, it had 

no duty to warn the pedestrian because the ramp's slope or grade was open and obvious and 

the pedestrian knew or should have known of the ramp's grade. The Court found that although 

the pedestrian was aware that there was a ramp and that she intentionally proceeded up the 

ramp, it was not clear that she appreciated the hazard. An expert testified that visually, the 

ramp did not present itself as any obvious hazard. As the ramp could be seen as a hidden 

danger, there was an issue of fact as to whether the pedestrian exposed herself to an open and 

obvious hazard.  

 

Landlord/Tenant Relationship: 

 Langley v. MP Spring Lake, LLC., 307 Ga. 321. A tenant at defendant landlord’s 

apartment complex was injured when a curb in the common area she was standing on 

crumbled. She filed a premises action against the landlord. At the time the tenant moved into 

the apartment, she signed a lease that had a provision: “Limitation on Actions. To the extent 

allowed by law, Resident also agrees and understands that any legal action against 



Management or Owner must be instituted within one year of the date any claim or cause of 

action arises and that any action filed after one year from such date shall be time barred as a 

matter of law.” Although the tenant filed her action against the landlord within the two year 

limitations period, it was outside the one year limitations period in the lease. The landlord 

moved for summary judgment contending the contractual limitations period in the lease was 

binding. The trial court granted the landlord’s motion for summary judgment and the Court of 

Appeals affirmed. 

               The Georgia Supreme Court framed the issue as follows: “Rather, the question is whether 

the Limitation Provision agreed to by the parties in this case, who were at the time creating a 

landlord-tenant relationship, applies to Langley’s premises-liability tort claim.” In responding that 

the limitation provision did not apply to the claim, the Court first concluded that the phrase “any 

legal action” was ambiguous so that the ambiguity was construed against the landlord who 

drafted the lease. As a result, the Court construed the term to be limited to any claim arising 

under the lease: “[W]e construe the Limitation Provision to apply only to claims arising from the 

contract, and not to Langley’s free-standing tort claims.” 

 First Communities Management, Inc. v. Homes, 837 S.E. 2d 717. Apartment tenant filed 

an action against the management company that managed the complex. The tenant claimed she 

slipped on embedded rocks near the car cleaning area in the complex. The trial court denied the 

management company’s motion for summary judgement and the management company 

appealed. 

                 The Georgia Court of Appeals reversed, finding that the tenant failed to prove the 

existence of a hazardous condition on the premise. The tenant specifically testified that there 



was not water or liquid on the rocks although the rocks were slippery. On appeal, the tenant 

speculated that there was water on the rocks form the car wash area. The court found this  

testimony insufficient to create an inference that a hazardous condition existed and revered the 

denial of defendant's summary judgement motion.  

 

Liability for Third Party Criminal Acts: 

Cham v. ECI Management Corporation, 836 S.E.2d 555. Surviving spouse of victim 

brought a wrongful death action after victim was shot and killed at an apartment complex 

owned and managed by defendants. At trial, the court entered a jury verdict in favor of 

defendants. Plaintiff appealed the jury instructions and the trial court's exclusion from 

evidence of defendant's security expenditures. While the Georgia Court of Appeals found 

no error in the trial court's jury instructions which included the definition of and duty owed 

to a licensee as there was evidence supporting a finding that victim was a licensee, the 

Court reversed on other grounds. First, the trial court erred in charging the jury on 

assumption of the risk. The Court found that the victim's knowledge of some vague 

possibility of criminal activity in the area was is insufficient to authorize a charge on 

assumption of risk. As the victim did not have specific knowledge about the two armed men 

outside his apartment, victim did not have equal knowledge. In addition, Defendant's 

argument, in essence, argued that anyone who chose to remain on the property consented 

to assume the risk of being shot and killed because of knowledge of ongoing crime at the 

apartment complex. Such reasoning was found to be flawed especially because defendant's 

maintained that they implemented reasonable security measures under the circumstances.  



 

        Second, the Court found that the trial court had failed to conduct a balancing test 

under O.C.G.A. 24-4-403 when excluding evidence of Defendant's security expenditures. 

The Trial Court had found that security expenditures were related to defendant's 

wealth/financial statutes. However, such evidence may be admissible if relevant to the case. 

On remand, the trial court was to determine whether the evidence was relevant to an issue 

and then conduct a balancing test. 

 

             Khalia, Inc. v. Rosebud, 836 S.E.2d 480. Shooting victim filed action against lessee of 

commercial property where shooting occurred. The trial court denied lessee's motions for JNOV 

on the issue of duty or new trial on the issue of causation. The trial court entered judgment on 

the jury verdict in favor of the victim and awarded the victim attorney's fees. The lessee 

appealed and the victim also cross-appealed on the basis of insufficient awarding of attorney's 

fees. The Court of Appeals of Georgia affirmed the ruling. First, the Court affirmed the denial of 

the JNOV motion because the property owner had waived that issue when the issue of 

causation was not brought up in the motion for a directed verdict. However, even assuming 

that the issue was not waived, there was sufficient evidence which supported the jury verdict 

finding the property owner breached the standard of care and was liable for the willful and 

wanton act or omission. The property where the shooting occurred had at least two prior 

shootings, one of which only occurred three days before the incident at issue. The property was 

a well-known scene of illegal drugs transactions and loitering requiring police intervention. The 

store manager knew of the gunplay, and a beat officer testified that the location's level of 



criminal activity required to stop by four or five times a day. A detective also testified that 

although businesses are authorized to obtain a "criminal trespass warning" empowering the 

police to arrest trespassers, the property owner never requested such a warning. There was 

also evidence that there were 14 cameras inside the store but only 2, which were not 

monitored, outside. Therefore, the victim was injured as a result of acts and omissions 

occurring as he arrived and remained on the premises. There was a failure to either maintain 

security measures required under the dangerous conditions known to the property employees 

or to warn customers and their guests of those dangerous conditions. Because there was 

evidence to support the jury's verdict for the shooting victim, there was no error in denying the 

property owner's motion for new trial. Finally, the alternative motion for new trial was properly 

denied by the trial court because the question of whether the shooter's criminal act broke the 

causal chain arising from the property owner's arguable failure to take sufficient precautions 

was for the jury to decide.  

 

 Hill v. MM Gas & Food Mart, Inc., 832 S.E.2d 862. Convenience store patron filed suit 

against store and store employees, asserting negligence and premises liability, after the patron 

suffered injuries from a stray bullet fired from the parking lot across the street from the store. 

According to a police department report of other criminal activity in the area, there were three 

prior instances involving weapons. A private investigator hired by patron concluded that the 

cashier's counter appeared to be protected by bulletproof glass and that after the patron's 

shooting, someone tried to install bulletproof glass on the front windows. Patron alleged the 

store and employees were negligent because the risk that a customer could be shot on the 



property was foreseeable and that the store and failed to undertake any action to protect its 

customers. The trial court granted defendants’ motion for summary judgment and held  that 

the danger was not foreseeable and that prior instances of gunfire were not sufficiently similar 

to show superior knowledge of a risk to its customers.  

 

             The Court of Appeals affirmed. Importantly, the Court found the bullet was shot from 

the parking lot across the street from the store - a location over which the store had no control. 

There was no evidence that the store or its employees were aware of the prior instances of gun 

violence on the property or that the store was located in an area riddled with crime. The patron 

did not depose the employees to establish what, if any, knowledge they might have had and 

seek it to impute it to the store. The only evidence of prior crime in the area was the police 

department report, and it is settled that an owner is not obligated to seek out police reports to 

investigate whether crimes have occurred on its property. Moreover, the patron failed to offer 

any evidence that there were reasonable measures the store could have taken. The patron did 

not show that requiring the store to install bulletproof windows throughout its entire store to 

protect customers from unforeseeable random shootings on other properties in the area was a 

reasonable remedy. The Court also added that this case did not hold that a plaintiff could never 

hold a property owner liable for injuries sustained in the same manner presented here. The 

Court held the patron failed to meet his burden of putting forth any evidence to show that 

there remained a genuine issue of material fact.                                

 

Evidentiary Issues in Premises Cases: 



 City of Brunswick v. Smith, supra. The plaintiff bicyclist, in an attempt to show actual 

knowledge of the pothole on the part of the City, introduced a Google Street View of the 

pothole. However, the Court of Appeals ruled that without testimony showing how long the 

pothole had existed prior to the accident, or evidence that other bicyclist had been injured as a 

result of the pothole, actual knowledge could not be established. 

              City of Atlanta v. Dale, 2020 WL 858080.  In Dale, the plaintiff motorist who was injured 

after driving into an open manhole file suit against the city arguing that the manhole was a 

public nuisance. Following a jury verdict for the motorist, the city appealed the denial of its 

motion for a directed verdict. The Court of Appeals of Georgia reversed. While the motorist 

argued that the manhole was a public nuisance, the Court found that the motorist failed to 

produce evidence of the condition of the manhole on the day of the accident. The only 

evidence plaintiff presented were photographs of the deteriorated manhole taken more than a 

year after the collision. The Court found these photographs did not create a question of fact as 

to how long the manhole had existed in that condition. In addition, the plaintiff’s  expert 

witness did not discuss whether the condition of the manhole in the photograph also existed on 

the day of the incident. The expert merely testified to the condition of the manhole in the 

photographs. The plaintiff could  not testify to the manhole's condition at the time of the 

incident because she did not see it before hitting it. No other witness testified that the manhole 

photograph was consistent with the manhole on the day of the incident.  

 

              The plaintiff also argued that under O.C.G.A. 24-14-22 (Presumption Arising From 

Failure to Produce evidence), the city's Manhole Condition Assessment report, which is only 



filed when there is a reported problem with a manhole, created the presumption that the 

inspection report arose from a complaint about the same deteriorated condition shown in the 

photographs. However, since this issue was not raised in the trial court, the trial court did not 

charge the jury on the presumption, and the motorist did not request such a charge, the Court 

of Appeals of Georgia refused to apply the presumption.  

 

                Finally, the Court noted that there was no evidence to show that the open manhole 

was a repetitive and continuous condition and no evidence that the city had knowledge of 

deteriorated condition of the manhole or that it was missing its cover. While the plaintiff 

pointed to the City's lack of inspecting potholes as evidence of its constructive knowledge, the 

Court found that such evidence is not enough in an action to impose liability against a 

municipality. However, such evidence could potentially support liability against a private 

premises owner.  

 

 Macon-Bibb County v. Kalaski, 2020 WL 1969411. Plaintiff was fishing from a dock 

within a city park owned and operated by the county. He was injured when he partially fell 

through the dock. He filed a premises liability action against the County, alleging under OCGA § 

51-3-1, that he was an invitee at the park and the County failed to exercise ordinary care in 

keeping the premises safe. The County asserted that it was entitled to sovereign immunity, and 

that it was entitled to the privileges, immunities, and protections of the Recreational Properties 

Act (“RPA”) and OCGA § 51-3-20. The fisherman argued that the County was not entitled to 

sovereign immunity because the RPA constituted a waiver of sovereign immunity. Specifically, 



the fisherman asserted that while counties are generally immune from suit under the RPA, in 

enacting OCGA § 51-3-25 the legislature waived sovereign immunity and provided an exception 

for when the landowner charges an invitee a fee to use the land, and here the County charged 

him a fee. The state court denied the county's motion for summary judgment based on 

sovereign immunity and the county appealed. The Court of Appeals reversed and held that the 

Recreational Properties Act (RPA) O.C.G.A. 53-3-20), including the charge exception, did not 

waive the county's sovereign immunity. The RPA – including the charge exception of OCGA § 

51-3-25 (2) – does not waive the County’s sovereign immunity, because it lacks specific 

language providing for a waiver of sovereign immunity and the extent of such waiver. The RPA 

simply acts as a limitation of liability for landowners who allow others to use their land for 

recreational purposes, and the charge exception simply provides that this limitation of liability 

does not apply when the landowner charges a fee.  

 

 Mullinax v. Pilgrim’s Pride Corporation, 2020 WL 1129683. Decedent, a truck driver, was 

killed after he was run over by a forklift on a farm while chickens were being caught and loaded 

for transport to a processing facility. The decedent’s wife filed suit against: Pilgrim’s Pride 

Corporation (Pilgrim’s) who contracted with the farm owner to grow Pilgrim’s chickens on the 

farm; Rising, Inc., the company that contracted with Pilgrim’s to catch and load the chickens for 

transport; the farm owner where the accident occurred. The decedent was employed by 

Mountain Milk Hauling Inc. who Pilgrim’s contracted with to transport the grown chickens.  

Mountain Milk was not a defendant in the case. An employee of defendant Rising, Inc. left the 



forklift running while he took a restroom break. A co-employee of decedent decided to operate 

the forklift at that time and ran over the decedent.  

            The trial court granted summary judgment to all three defendants. On appeal, the Court 

determined that the trial court correctly granted summary judgment to Pilgrim’s because 

Pilgrim’s was the decedent’s “statutory employer” and was therefore immune from tort liability 

because of the “sole remedy” provisions of the Workers’ Compensation Act. However, the 

Court reversed the trial court’s ruling  as to Rising because a jury could conclude that Rising was 

negligent in leaving the forklift running, constituting at least one proximate cause of the 

decedent’s injuries. The Court also reversed the trial court as to the farm owner because a fact 

issue existed as to whether the farm owner breached his duty of care owed to invitees under 

OCGA § 51-3-1.  In response to the farm owner’s argument that he had relinquished possession 

of the farm to Pilgrim’s and was thus immune from liability, The Court said there were issues of 

fact as to whether the farm owner had relinquished all control of the premises and whether the 

farm owner had any right to control the activities of Pilgrim’s. 

 

 Newcomb v. Spring Creek Cooler, Inc., 926 F.3d 709. The plaintiff suffered a traumatic 

brain injury in a fall from a loading dock  after being struck by a forklift. The plaintiff filed suit 

against the forklift operator and his employer, alleging negligence under respondent superior 

and premises liability based on the failure of the employer to keep the premises safe for 

invitees. The District Court granted the employer's summary judgment motion finding that the 

plaintiff’s knowledge of the hazard on the premises was equal to or greater than the defendant 



and thus had assumed the risk of the injury. The truck driver appealed and the Eleventh Circuit 

reversed. The Eleventh Circuit found that the equal-or-superior knowledge rule applies only to 

premises liability claims. Here, the truck driver sued under both premises liability and 

negligence under the doctrine of respondent superior. Since the equal-or-superior knowledge 

does not apply to respondent superior, the assumption-of-risk defense cannot be decided on a 

motion for summary judgment.  

False Arrest/Imprisonment/Malicious Prosecution: 

 Carnegay v. Wal-Mart Stores, Inc., 839 S.E.2d 176. Retail store customer brought action 

against retailer, loss prevention officer, and off-duty police officer for battery and false 

imprisonment, after customer was allegedly arrested and beaten by police officer due to the 

loss prevention officer's mistaken belief that the customer was shoplifting a tomato. The trial 

court granted the retailer and loss prevention's motion for summary judgment and denied 

customer's cross-motion for summary judgment. The customer appealed. The Court of Appeals 

of Georgia affirmed in part, reversed in part, and remanded the case back.  

 

             As to the false imprisonment claim, the Court found that there were questions of fact as 

to the police officer's role in the false imprisonment and summary judgment was not 

warranted. The customer was detained and was prevented by the police officer from exiting 

the store when the officer placed his hand on the customer while holding a baton. The record 

presented a question of fact as to whether the police officer was acting at the behest of the 

retailer or as a police officer. However, per O.C.G.A. 51-7-60, even if the police officer acted at 



the loss prevention officer's instruction and not in his capacity as a police officer, the retailer 

would not be liable for false imprisonment if it had a reasonable belief that the customer had 

been shoplifting and the manner in which the customer was detained was reasonable. While 

video footage could imply shoplifting, the loss prevention officer admitted that she did not see 

the customer take the tomato. There remained a jury question as to whether the belief that the 

customer had shoplifted was reasonable. Moreover, even if there was a reasonable belief that 

the customer engaged in shoplifting, it was for the jury to determine whether the manner of 

the detention was reasonable under the circumstances. 

 

           In addition, the customer challenged the grant of summary judgment for the loss 

prevention officer's role on the false imprisonment claim. The Court agreed with the customer. 

Although the loss prevention officer did not detain the customer herself, she may be liable if 

she caused or directed the police officer to do so. There was conflicting evidence regarding the 

loss prevention officer's role as to whether the loss prevention officer caused the police officer 

to detain the customer, as well as whether the loss prevention officer spoke to the customer 

herself or indicated that she wished to speak with the customer as he approached the exit. 

There was video footage which showed the loss prevention officer in close proximity as the 

customer attempted to leave the store and the police officer testified that it was the loss 

prevention officer who asked the customer to come to office. There was also evidence that 

Walmart employees, including the loss prevention officer, engaged in a competition to see who 

could garner the most shoplifting stops. Additionally,  the loss prevention officer received a 

written warning about her failure to follow the retailer’s policies that instruct employees not to 



approach a customer unless the employee has seen selection and concealment of an item, and 

the customer has passed the last cashier and entered the vestibule. Accordingly, the trial court 

erred in granting the summary judgment motion on the false imprisonment claim arising from 

the loss prevention officer's conduct. 
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Static Defect
• Hoose v. United States – Pl. struck by wind blown 

gate arm.

• Court grants SJ to government on basis of 
assumption of risk.

• Normally, assumption of risk not a defense in a PL 
case.

• However, equal knowledge of the defect bars 
recovery which apparently the plaintiff had.
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Static Defect
• City of Brunswick v. Smith – Bicycling plaintiff 

hit a pothole and fell.
• Plaintiff alleged City had constructive knowledge 

of pothole.
• Trial court found Plaintiff was a licensee, but 

issue of fact as to whether City was wanton and 
willful.

• COA reverses. No wanton and willful action. 
Pothole open and obvious. No contest for Google 
street photo showing pothole.

Copyright 2017 Gorby 
Peters & Associates, LLC. 
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Static Defect

• Gervin v Retail Property Trust –Plaintiff slams 
head into revolving glass door at mall’s entrance.

• COA affirms grant of SJ to defendant.

• Good discussion of “Prior Traversal Rule.”

Copyright 2017 Gorby 
Peters & Associates, LLC. 

All Rights Reserved.



Static Defect

• D’Elia v. Phillips Edison & Company, Ltd –
Plaintiff slipped and fell in mall parking lot 
contending the walkway was uneven.

• COA affirms grant of SJ.

• Uneven walkway was open and obvious, and 
Court rejected argument that the elevation 
created a camouflaged hazard .
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Static Defect
• Scott v. Forest Acres Full Gospel Church –Plaintiff 

fell through a building skylight and was severely 
injured. Plaintiff volunteered to help refurbish the 
building.

• COA affirms SJ. Plaintiff was aware of the danger of 
walking on the roof when he did not know where 
skylights were located.

• Immaterial that vendor of the building failed to 
place guards around the skylights.  
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Static Defect
• Stelly v. WSE Property Management, LLC –Plaintiff 

tripped and fell on handicap ramp at apartment 
complex. She sued management company and 
owner.

• Trial court granted SJ to management company 
because they did not have authority to repair ramp.

• COA reversed. Management company was an 
“occupier” under O.C.G.A. 51-3-1.  Mgt Agreement 
was unclear as to authority for repairs.

• The slope of ramp was not “open and obvious” based 
on expert report.
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Landlord/Tenant Relationship 

• Langley v.  MP Spring Lake, LLC-Plaintiff 
injured when curb she was standing on 
crumbled.

• Plaintiff’s lease stated all actions against 
management or owner had to be filed within one 
year.

• COA affirmed trial court’s grant of SJ.
• Supreme Court reversed. “Any action” language 

in lease was ambiguous.

Copyright 2017 Gorby 
Peters & Associates, LLC. 
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Liability for Third Party Criminal Acts

• Cham v. ECI Management Corporation –Plaintiff 
brought a wrongful death action after her spouse was 
shot and killed at an apartment complex owned and 
managed by defendants.

• Plaintiff appealed a jury defense verdict based on 
improper charges by trial court.

• COA agreed. Victim's knowledge of some vague 
possibility of criminal activity in the area was insufficient 
to authorize a charge on assumption of risk.

• COA also found that the trial court had failed to conduct 
a balancing test under O.C.G.A. 24-4-403 when 
excluding evidence of Defendant's security expenditures.  

Copyright 2017 Gorby 
Peters & Associates, LLC. 

All Rights Reserved.

Liability for Third Party Criminal Acts

• Khalia, Inc. v. Rosebud – Plaintiff filed action 
against lessee of commercial property where 
shooting occurred. 

• COA affirmed jury verdict in favor of Plaintiff 
because: 

• Defendant waived issue of causation because not 
brought up in motion for directed verdict;

• Even with waiver, jury issue on causation;
• Jury’s finding of wanton and willful conduct 

authorized attorneys' fees. 

Copyright 2017 Gorby 
Peters & Associates, LLC. 
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Liability for Third Party Criminal Acts

• Hill v. MM Gas & Food Mart, Inc. Plaintiff was 
hit by stray bullet while in convenience store.

• COA affirms grant of SJ.

• Bullet was fired from building across the street 
so no foreseeability.

Copyright 2017 Gorby 
Peters & Associates, LLC. 

All Rights Reserved.

Evidentiary Issues
• Macon-Bibb County v. Kalaski, - Plaintiff fell 

through dock owned by county.
• The County asserted that it was entitled to 

sovereign immunity and entitled to protections 
under the Recreational Properties Act (“RPA”). 

• Plaintiff argued OCGA 51-3-25 waived sovereign 
immunity when county charged a fee for using 
the property.

• COA reversed trial court and held 51-3-25 did 
not waive sovereign immunity.
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I. INTRODUCTION 

 When planning your trial, and each phase of the trial, it is always wise to begin 

with first principles.  What are the elements you have to prove and the facts that you will 

prove them with?  What are the defenses?  What are the issues that are potentially 

detrimental to your case?   What is going to motivate the jury to find in your favor?   

After thoroughly identifying and analyzing these issues, you can begin planning 

and organizing voir dire, opening, the evidence, and closings.  You should use voir dire 

not only to identify adverse jurors, but also as your first opportunity to demonstrate to 

jurors why they should find in your favor, and if possible, why the defenses are not 

persuasive.  Voir dire should set the stage for everything that follows in the trial.   

By the time you get to opening statements, the jury should have a fundamental 

grasp of what the case is about and what basic evidence will follow.  The principle of 

primacy suggests that your voir dire and opening will go a long way toward the 

impression a jury will carry with it throughout the trial.  As such, the most effective 

method of preparing your voir dire is to first prepare your opening statement, which will 

logically summarize the key and important evidence that you will prove and then argue in 

your closing argument.  Many lawyers believe that a jury has made up its mind by the 

time opening statement is finished.  The important issues and evidence that you identified 

when working up your case and preparing for trial are the thread that runs through every 

aspect of trial.  
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II. VOIR DIRE 

Voir dire is your first chance to talk to the jury and your only chance to have a 

conversation with the jury, so the urge is to go on for too long.  Resist that temptation.  

Jurors like succinctness in all things.   

When you begin voir dire, most potential jurors are sitting there disappointed that 

they are still there and hoping that they do not get selected.  If you waste their time in 

voir dire, you will begin the trial on their bad side, so carefully plan your voir dire.  

Much like your opening, voir dire should be simple, well prepared, and aimed at 

efficiently identifying the issues in the case so that you may “de-select” jurors that have 

biases that will affect the ultimate outcome.  It should be easy to follow, chronological, 

and provide a straightforward direction as to where the evidence will take the jury.  

Most practitioners generally start with the introduction of counsel, parties, basic 

facts, and the identification of witnesses that will appear at trial.  Topics such as burden 

of proof, liability and damages should follow.  Finally, questions aimed at identifying 

jurors who have bias against the civil justice system should be raised.   

 By creating an opening statement and a trial outline in advance of your voir dire, 

you are able to clearly identify where the evidence in the case will take the jurors.  For 

example, if you intend in your opening statement to tell the jury your client was rushed to 

the hospital in an ambulance with a catastrophic or life threatening injury, the following 

question will serve the dual purpose of obtaining information about a juror’s experiences, 

as well as forewarning the jury of trial evidence:  

Q.  Has anyone here, or member of their immediate family,  

ever been rushed to the hospital in an ambulance with a  
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life threatening condition? 

Such a question will prompt numerous responses, which will provide useful 

information from jurors that have had a variety of medical experiences.  It will also signal 

that your client was seriously injured.  In opening, you will repeat the same basic 

statement in telling the jury that your client was badly injured as a result of the 

defendant’s negligence and was rushed to the hospital with a life-threatening injury. 

 The manner in which voir dire questions are asked is a matter of style.  Some 

lawyers prefer detailed and narrow questions, while others use open-ended questions 

designed at getting the panel speaking.  Always be yourself and use your own personal 

style.  Jurors will quickly identify if you are being inauthentic.  No matter your style, 

your goal is to elicit enough information from every juror sufficient for which you can 

make an informed decision as to whether they would be best for the particular case.  The 

highlights of each aspect of your case should be briefly addressed, once again for the dual 

purpose of identifying biased jurors, as well as to educate them on the evidence that will 

follow. 

 It is appropriate to refer to voir dire occasionally during your opening statement 

in order to signal important issues or facts.  For example, many lawyers will often say, 

“As I mentioned in voir dire earlier this morning, the evidence in this case will show….”  

In closing argument, you will also refer back to voir dire and refer the jurors to the 

beginning of the case when they were asked questions on a certain subject.  Such an 

integrated and consistent approach to trial will convey your themes in a direct and 

appropriate manner. 
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III. OPENINGS STATEMENTS. 

Opening statements are an important and often undervalued portion of a jury trial. 

In a jury trial, cross-examinations and closing arguments usually get the glory, but a well-

planned and presented opening can set the stage for everything that follows.  Opening 

statements present an important opportunity to speak directly to the jurors and direct their 

focus to the key issues of your case.  Openings are made at a time when jurors are most 

attentive, and a creative and well- planned opening can establish your credibility, build 

trust, and prepare them to find in your client’s favor.  

Articles regarding opening statements often cite to the principle of primacy – the 

idea that whatever is heard first will be believed or recalled best.  A Chicago study 

suggests that 80 percent of juries decide issues of liability by the close of opening 

statements.  Because the plaintiff is permitted to go first, counsel must capitalize on this 

opportunity because his or her version may be most readily accepted by the jury.  It is 

also an opportunity to provide the first explanation for any weak or unfavorable portions 

of the case which may diffuse the defendant’s later attacks.   

 The purpose of an opening statement is to inform the fact finder of the 

contemplated evidence, so as to enable them to understand the case and to appreciate the 

significance of your client’s case.  Seaboard Coastline Railroad Co. v. Zeigler, 120 Ga. 

App. 276, 170 S.E.2d 60 (1969).  The content of opening statements is restricted to an 

outline or roadmap of the issues of the case, and the testimony and evidence which 

counsel anticipates will be introduced during trial.  See, Waits v. Hardy, 214 Ga. 41, 102 

S.E.2d 590 (1958); Beecher v. Farley, 104 Ga. App. 184 (1961).  Counsel is limited in 
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opening statements to matters he expects to prove.  Smith v. Berry, 231 Ga. 39; 200 

S.E.2d 95 (1973).  The opening statement should provide a logical framework or context 

in which the jurors can organize the case facts, since evidence is often presented out of 

chronological or logical order depending on witness availability. 

While the Courts have established certain restrictions on the content and 

presentation of opening statements, the latitude given to an attorney at trial is within the 

sound discretion of the trial court.  Cotton States Mut. Ins. Co. v. Stephens, 106 Ga. App. 

145, 126 S.E.2d 645 (1962).  Counsel may refer to and briefly read from pleadings.  

Counsel is usually barred from arguing the case to the jury and from referring to evidence 

that will be inadmissible during the trial.  Green v. State, 172 Ga. 635, 158 S.E.2d 268 

(1931).  As a practical matter, most judges will allow reasonable inferences to be drawn 

from the evidence and stated in your opening. Despite such restrictions, the grant of a 

mistrial because of improper statements during an opening is rare, and may usually be 

cured by instructions to the jury, and the trial court’s decision regarding the exercise of 

such discretion will not be disturbed unless it is manifestly abused.  Smith v. Berry, 

supra.   

The Courts have held that the use of a blackboard is permitted during opening 

statements.  Lweyn v. Motris, 135 Ga. App. 289, 217 S.E.2d 642 (1975).  The use of 

charts and exhibits are presumably permitted.  See O.C.G.A. § 9-10-183.  However, it is 

advisable to confer with the Court and opposing counsel regarding the use of such 

exhibits during opening statements prior to trial.  This may eliminate drawing an 

objection during opening or an early rebuke from a judge. 
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The opening statements should carry over your theme from the case which should 

have started during voir dire.  In a severe injury case, voir dire should have established 

that you are going to present a case where the plaintiff suffered such severe injuries that 

you will be asking the jury for a large verdict.  If the jury’s attention is directed to 

damages from the earliest stages of the trial, the jury’s focus on damages will resonate 

throughout the trial.   

 A good theme provides the jurors with both the conceptual framework for the 

facts and the emotional undercurrent of the case.  If you are able to develop a one or two 

sentence theme, it can be reinforced during witness testimony and carry through to the 

closing argument. 

The opening should introduce the jury to your theme and the important facts of 

your case.  It should contain a complete identification of the parties, witnesses, the 

relationships between the witnesses, a thorough explanation of the factual situation and a 

detailed analysis of the facts, setting forth the plaintiff’s claim for relief.   

The opening statement is typically referred to as a roadmap for the trial.  There 

are several different methods for developing this roadmap for the jury.  Simply telling the 

story chronologically and reviewing the witnesses in the order they will testify may be 

the easiest for the jury to follow.  Another method, often called the “flashback,” begins 

with the injury complained of and then reviews events from the past to tell the story about 

how this injury occurred.  Some attorneys favor this dramatic method for cases where the 

injuries are severe. 

The weaknesses of the case should be revealed and explained to diffuse the 

defendant’s use of the adverse facts during the trial.  A well-developed opening statement 
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should not ignore problematic facts, witnesses or issues in the case.  When damaging 

evidence is anticipated and discussed, the “sting” of this evidence may be removed by 

portraying it in the best light.  Not only is the impact of the evidence lessened, but the 

attorney may gain credibility with the jury by being viewed as more open and honest. 

IV. THE EVIDENCE. 

 The most important aspect of the evidence phase is to make sure that you 

introduce sufficient evidence to prove each element of your case.  Otherwise, your entire 

case can be lost at directed verdict.  It can be helpful to read the jury charges when 

preparing the evidence.  That exercise will not only guide you to be sure that you prove 

all of the required elements, but it also ties in your mind specific pieces of evidence that 

related to specific jury charges.  Then, not only will you prove the elements of the case, 

but you will identify specific testimony or pieces of evidence that relate to important 

charges that you can emphasize for the jury during closings.   

 When choosing what evidence to put in, go back through the issues and identify 

the best witnesses and items of evidence to address each issue.  The temptation is to 

overdo it, especially with your good evidence or particularly important issues.  Don’t.  

The jury “gets it” and will resent you for being too repetitive with the evidence.  They get 

that you have to make sure you sufficiently cover important issues, but they will only 

allow you to go so far before they begin to hold it against you.     

Make sure that you present all of the evidence that you promised the jury during 

voir dire.  They will remember if you don’t, and opposing counsel will surely point it out 

during closings.   
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The evidence phase is simply the time when you put up evidence proving and 

persuading on the topics and issues you identified during voir dire and openings.  Be 

cognizant of the jury during the evidence phase and never be afraid to drop witnesses and 

exhibits if you believe the jury has been persuaded on that issue.  They will appreciate 

your brevity and respect.     

V. CLOSING AND PERSUASION. 

Closing arguments generally follow a pattern of thanking the jury for their 

service, reviewing the testimony presented during trial, discussing the relevant law and 

how it applies to the case, and arguing reasonable conclusions from the facts and the law 

in your client’s favor.  Closing arguments should follow the same themes developed with 

the jury in voir dire and carried through opening statements, testimony and the evidence.  

Any loose ends should be closed at this time, weak points of the case should be addressed 

and explained, and the jury should be focused on evidence which is significant to your 

case.   

Often the most difficult decisions in preparing closing arguments is how to go 

about asking the jury for a specific amount.  Georgia law permits counsel to argue the 

monetary value of pain and suffering to the jury in closings, provided such arguments 

conform to the evidence and reasonable deductions from the evidence.  O.C.G.A. § 9-10-

184.  In a severe injury case, voir dire should have established that you are going to 

present a case where the plaintiff suffered severe injuries.  You should now be able to 

close the loop on the theme and ask the jury to return an award that is appropriate for the 

damages suffered by your client.   
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Opinions vary on how to present the damages to the jury.  Some attorneys favor 

suggesting an “at least” amount, arguing that the jury should return at least a certain 

amount of damages for the plaintiff.  Another method is to specify a specific amount and 

argue the reasonableness of such a figure in light of the damages suffered by the plaintiff.  

Another popular method is to argue a time or unit valuation of damages, and this method 

has been approved by the Courts.  Mullis v. Chaika, 118 Ga. App. 11, 162 S.E.2d 448 

(1968).  This argument asks the jury to place a value on each hour or day that the plaintiff 

has or will suffer with the injury at issue and to calculate the damages based on such a 

figure.  A creative argument utilizing this method can make a large figure sound very 

reasonable, as an hourly rate quickly adds up over a number of months, years or even the 

life of the plaintiff.  When using this approach, it is best to introduce the Mortality Table 

during the evidence phase of the trial. 

Closings are also the time to remind jurors that this is the plaintiff’s “one day in 

court” and that your client cannot come back for more money if necessary.  Jurors may 

not understand that their decision is final and they should be aware of the importance of 

their verdict to the plaintiff. 

Counsel is given wide latitude to argue the case during closing arguments and the 

range of argument is within the sound discretion of the trial court.  Adkins v. Flagg, 147 

Ga. 136, 93 S.E. 74 (1902).  Arguments are limited to the applicable law and the facts of 

the case.  Counsel may not refer to facts not in evidence or inject prejudicial matters, 

although counsel may freely discuss and argue all reasonable inferences and deductions 

from the evidence.  Lassiter v. Poss, 85 Ga. App. 785, 70 S.E.2d 411 (1952).  Counsel is 

also forbidden from making misrepresentations and appeals to jury prejudices. 
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reasonable, as an hourly rate quickly adds up over a number of months, years or even the 

life of the plaintiff.  If using this approach, it is best to introduce the Mortality Table 

during the evidence phase of the trial. 

Persuasion regarding damages is the culmination of years of work and careful 

planning for every phase of the trial.  Consistent results at trial begin with a thorough 

discovery approach that recognizes what will motivate a jury to find in your client’s 

favor.  Thereafter, efficiency, competency and your credibility must carry over through 

voir dire, opening statements, evidence, witness examination, cross examination, and the 

demonstrative aids you choose. 

The culmination of the work which began the day you first met with your client 

comes down to the closing arguments, the persuasiveness of your client’s cause and the 

trial lawyer’s credibility.  Closings are the ultimate advocacy for your client and your 

opportunity to finally tell a jury why your client is entitled to compensation for his or her 

injuries and suggest how much that compensation should be.  Therefore, keep these 

concepts in mind when working the damages aspect of your client’s cause. 

VI. CONCLUSION. 

 Voir dire, opening, the evidence, and closings should be connected such that you 

introduce the important issues during voir dire, tell the jury during opening how you are 

going to prove your case and rebut the defenses, and then explain during closings with 

references to the evidence and law how you overwhelmingly proved your case and 

persuade the jury to find in your client’s favor.  Thus, voir dire, opening, the evidence, 

and closings are not four independent parts of trial, they are all connected and of one 

process.    
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GEORGIA MANDATORY 
CLE FACT SHEET

Every active member of the State Bar of Georgia must attend twelve approved 
continuing legal education (“CLE”) hours annually, with one of the CLE hours in the 
area of legal ethics and one of the CLE hours in the area of professionalism. Any 
attorney who appears as sole or lead counsel in the Superior or State Courts of 
Georgia in any contested civil case or in the trial of a criminal case, must complete 
a minimum of three hours of CLE in the area of trial practice. Trial practice hours 
are included in, and not in addition to, the twelve hour requirement. Excess 
creditable CLE hours (i.e., over twelve) earned in one calendar year may be carried 
over into the next succeeding calendar year. Excess legal ethics and professional-
ism credits may be carried over for two years. Excess trial practice hours may be 
carried over for one year. State Bar of Georgia Rule 8-104. 

ICLE is an accredited sponsor of approved CLE. ICLE will electronically transmit 
CLE attendance records to the State Bar of Georgia Membership Department. 
Attendees at ICLE programs need do nothing more as their attendance will 
be recorded in their State Bar of Georgia record. Should you need CLE credit 
in a jurisdiction other than Georgia, please email ICLE@gabar.org and request a 
certificate of attendance. ICLE does not guarantee credit in any jurisdiction other 
than Georgia. If you have any questions concerning attendance credit at ICLE 
programs, please email ICLE@gabar.org or call 678-529-6688.



APPENDIX A 

 
Page 1 Professionalism CLE General Materials v. 08-06-20 

 

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 
 

THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM  
(Founded 1989) 

 
A Brief History of the Chief Justice’s Commission on Professionalism  

 
Karlise Y. Grier, Executive Director 

 
The mission of the Chief Justice’s Commission on Professionalism is to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to 
improve the law and legal system and to ensure access to that system. 
 

After a series of meetings of key figures in Georgia’s legal community in 1988, in 
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism (“Commission”), the first entity of this kind in the world created by a high court 
to address legal professionalism.  In March of 1989, the Rules of the State Bar of Georgia were 
amended to lay out the purpose, members, powers and duties of the Commission.  The brainchild 
of Justice Thomas Marshall and past Emory University President James Laney, they were joined 
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in 
forming the Commission.  The impetus for this entity then and now is to address uncivil 
approaches to the practice of law, as many believe legal practice is departing from its traditional 
stance as a high calling – like medicine and the clergy – to a business. 
 

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and 
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’ 
relationships with colleagues, clients, judges, law schools and the public, and retained its first 
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was 
mandated and programming requirements were developed by then assistant and second executive 
director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a series of 
convocations with the bench and bar to discern professionalism issues from practitioners’ views, 
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the State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (f/k/a 
Women and Minorities in the Profession Committee).  Then the Commission sought the 
concerns of the public in a series of town hall meetings held around Georgia.  Two concerns 
raised in these meetings were: lack of civility and the economic pressures of law practice.  As a 
result, the State Bar of Georgia established the Law Practice Management Program. 
 

Over the years, the Commission has worked with the State Bar to establish other programs 
that support professionalism ideals, including the Consumer Assistance Program and the 
Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on 
Professionalism partnered with the Commission in establishing the first Law School Orientation 
on Professionalism Program for incoming law students held at every Georgia law school.  At 
one time, this program had been replicated at more than forty U.S. law schools.  It engages 
volunteer practicing attorneys, judges and law professors with law students in small group 
discussions of hypothetical contemporary professionalism and ethics situations.  
 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated to 
recognize members of the bench and bar who have combined a professional career with 
outstanding service to their communities around Georgia.  The honorees are recognized for 
voluntary participation in community organizations, government-sponsored activities, youth 
programs, religious activities or humanitarian work outside of their professional practice or judicial 
duties.  This annual program is now usually held at the State Bar Headquarters in Atlanta and in 
the past it has been co-sponsored by the Commission and the State Bar.  The program generally 
attracts several hundred attendees who celebrate Georgia lawyers who are active in the community. 
 

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third 
executive director.  In addition to providing multiple CLE programs for local bar associations, 
and government and law offices, she served as Chair of the ABA Consortium on Professionalism 
Initiatives, a group that informs and vets ideas of persons interested in development of 
professionalism programs. She authored the chapter on Reputation, in Paul Haskins, Ed., 
ESSENTIAL QUALITIES OF THE PROFESSIONAL LAWYER, ABA Standing Committee on 
Professionalism, ABA Center for Professional Responsibility (July 2013) and recently added to 
the newly-released accompanying Instructor’s Manual (April 2017).  Ms. Hanson retired in 
August 2017 after a distinguished career serving the Commission. 
 

Today, the Commission, which meets three times per year, is under the stewardship and 
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission 
continues to support and advise persons locally and nationally who are interested in 
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as the 
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  The 
Commission has twenty-two members representing practicing lawyers, the state appellate and trial 
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courts, the federal district court, all Georgia law schools and the public. (See Appendix A).  With 
its chair, members and staff, the Commission is well equipped to fulfill its mission and to inspire 
and develop programs to address today’s needs of the legal profession and those concerns on the 
horizon.  (See Appendix B).   
 

The Commission works through committees and working groups (currently Access to 
Justice, Finance and Personnel, Continuing Legal Education, Grants, and Benham Awards 
Exploratory, and Benham Awards Selection) in carrying out some of its duties.  It also works 
with other state and national entities, such as the American Bar Association’s Center for 
Professional Responsibility and its other groups.  To keep Georgia Bar members abreast of 
professionalism activities and issues, the Commission maintains a website at www.cjcpga.org.  
The Commission also provides content for the Professionalism Page in every issue of the Georgia 
Bar Journal.  In 2018, the Commission engaged in a strategic planning process.  As a result of 
that process, the Commission decided to focus on four priority areas for the next three to five years: 
1) ensuring high quality professionalism CLE programming that complies with CJCP guidelines; 
2) promoting the understanding and exercise of professionalism and emphasizing its importance 
to the legal system; 3) promoting meaningful access to the legal system and services; and 4) 
ensuring that CJCP resources are used effectively, transparently and consistently with the mission.     
 

After 30 years, the measure of effectiveness of the Commission should ultimately rest in 
the actions, character and demeanor of every Georgia lawyer.  There is still work to do. The 
Commission will therefore remember the words of Cubbedge Snow set forth below and continue 
to lead the movement and dialogue on legal professionalism.   

 
“[T]he effort for professionalism requires constant striving; we cannot expect an easy or quick 
result.”   
 
--Excerpt from remarks at the 1988 Consultation on Professionalism and the Practice of Law given 
by Mr. Cubbedge Snow, Jr., 12th President of the State Bar of Georgia, 1974-1975  
 

 
Chief Justice’s Commission on Professionalism 
104 Marietta Street, N.W. Suite 620 
Atlanta, Georgia 30303 
(404) 225-5040 (o) 
professionalism@cjcpga.org 
www.cjcpga.org  
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION 
 
THE MEANING OF PROFESSIONALISM 
 

The three ancient learned professions were the law, medicine, and ministry.  The word 
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal 
scholar has explained, “The term evolved to describe occupations that required new entrants to 
take an oath professing their dedication to the ideals and practices associated with a learned 
calling.” 1   Many attempts have been made to define a profession in general and lawyer 
professionalism in particular.  The most commonly cited is the definition developed by the late 
Dean Roscoe Pound of Harvard Law School: 
 

The term refers to a group . . . pursuing a learned art as a common calling in the 
spirit of public service - no less a public service because it may incidentally be a 
means of livelihood.  Pursuit of the learned art in the spirit of a public service is 
the primary purpose.2 

 
Thinking about professionalism and discussing the values it encompasses can provide 

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values 
encompassing competence, character, civility, commitment to the rule of law, to justice and to the 
public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the court, 
advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to 
improvement of the law, the legal system, and access to that system.  These are the values that 
make us a profession enlisted in the service not only of the client but of the public good as well.  
While none of us achieves perfection in serving these values, it is the consistent aspiration toward 
them that defines a professional.  The Commission encourages thought not only about the lawyer-
client relationship central to the practice of law but also about how the legal profession can shape 
us as people and a society. 

                                                
1       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994) 
2       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) 
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BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA 
 

In 1986, the American Bar Association ruefully reported that despite the fact that 
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, 
lawyers’ professionalism, by contrast, may well be in steep decline: 
 

[Although] lawyers have tended to take the rules more seriously because of an 
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have 
also tended to look at nothing but the rules; if conduct meets the minimum 
standard, lawyers tend to ignore exhortations to set their standards at a higher 
level.3 

 
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover 

what is minimally required of lawyers, “professionalism” encompasses what is more broadly 
expected of them – both by the public and by the best traditions of the legal profession itself. 
 

In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia 
embarked upon a long-range project – to raise the professional aspirations of lawyers in the state.  
Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s 
professionalism movement momentum when he placed the professionalism project at the top of 
his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent 
judges and lawyers from around the state to attend the first Georgia Convocation on 
Professionalism.    
 

For its part, the Georgia Supreme Court took three important steps to further the 
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of 
Georgia announced and administered to those present a new Georgia attorney’s oath emphasizing 
the virtue of truthfulness, reviving language dating back to 1729.  (See Appendix C).  Second, 
as a result of the first Convocation, in 1989, the Supreme Court of Georgia took two additional 
significant steps to confront the concerns and further the aspirations of the profession.  First, it 
created the Chief Justice’s Commission on Professionalism (the “Commission”) and gave it a 
primary charge of ensuring that the practice of law in this state remains a high calling, enlisted in 
the service not only of the client, but of the public good as well.  This challenging mandate was 

                                                
3 AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986)  P.7, 
HTTPS://WWW.AMERICANBAR.ORG/CONTENT/DAM/ABA/ADMINISTRATIVE/PROFESSIONAL_RESPONSIBILITY/PR
OFESSIONALISM_MIGRATED/STANLEY_COMMISSION_REPORT.PDF (LAST VISITED ON AUGUST 5, 2019). 
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supplemented by the Court’s second step, that of amending the mandatory continuing legal 
education (CLE) rule to require all active Georgia lawyers to complete one hour of 
Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and Regulations for the 
Organization and Government of the State Bar of Georgia and Regulation (4) thereunder].   

 
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT 
 

Beginning in 1990, the Supreme Court of Georgia required all active Georgia lawyers to 
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and 
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4) 
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the required 
ethics CLE.  The general goal of the Professionalism CLE requirement is to create a forum in 
which lawyers, judges and legal educators can explore the meaning and aspirations of 
professionalism in contemporary legal practice and reflect upon the fundamental premises of 
lawyer professionalism – competence, character, civility, commitment to the rule of law, to justice, 
and to the public good.  Building a community among the lawyers of this state is a specific goal 
of this requirement. 
 
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM 
 

The Supreme Court has distinguished between ethics and professionalism, to the extent of 
creating separate one-hour CLE requirements for each.  The best explanation of the distinction 
between ethics and professionalism is the explanation offered by former Chief Justice Harold 
Clarke of the Supreme Court of Georgia: 
 

“. . . the idea [is] that ethics is a minimum standard which is required of all 
lawyers, while professionalism is a higher standard expected of all lawyers.” 

 
Laws and the Rules of Professional Conduct establish minimal standards of consensus 

impropriety; however, the minimum standards do not define the criteria for all professional 
behavior.  In the traditional sense, persons are not “ethical” simply because they act lawfully or 
even within the bounds of an official code of ethics.  People can be dishonest, unprincipled, 
untrustworthy, unfair, and uncaring without breaking the law or the code.  Truly “ethical” people 
measure their conduct not by rules but by basic moral principles such as honesty, integrity and 
fairness. 
 

The term “Ethics” is commonly understood in the CLE context to mean “the law of 
lawyering” and the rules by which lawyers must abide in order to remain in good standing before 
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens 
back to the traditional meaning of ethics that encompasses the basic moral principals discussed 
above.  The Commission believes that lawyers should remember in counseling clients and 
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determining their own behavior that the letter of the law is only a minimal threshold describing 
what is legally possible, while professionalism is meant to address the aspirations of the profession 
and how we as lawyers should behave.  Ethics discussions tend to focus on misconduct -- the 
negative dimensions of lawyering.  Professionalism discussions have an affirmative 
dimension -- a focus on conduct that preserves and strengthens the dignity, honor, and 
integrity of the legal system. 
 

As former Chief Justice Benham, a retired Justice of the Supreme Court of Georgia, says, 
“We should expect more of lawyers than mere compliance with legal and ethical requirements.”  
 
ISSUES AND TOPICS 
 

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See 
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two 
documents should serve as the beginning points for professionalism discussions, not because they 
are to be imposed upon Georgia lawyers or bar associations, but because they serve as words of 
encouragement, assistance and guidance.  These comprehensive statements may be utilized to 
frame discussions and remind lawyers about the basic tenets of our profession. 
 

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the 
University of Chicago Law Schools, often cautioned his students: 
 

The lawyer is a man of many conflicts.  More than anyone else in our society, he 
must contend with competing claims on his time and loyalty.  You must represent 
your client to the best of your ability, and yet never lose sight of the fact that you 
are an officer of the court with a special responsibility for the integrity of the legal 
system.  You will often find, brethren and sistern, that those professional duties 
do not sit easily with one another.  You will discover, too, that they get in the way 
of your other obligations – to your conscience, your God, your family, your 
partners, your country, and all the other perfectly good claims on your energies and 
hearts.  You will be pulled and tugged in a dozen directions at once.  You must 
learn to handle those conflicts.4 

 
The real issue facing lawyers as professionals is developing the capacity for critical and 

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A 
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.   
 
 

 
 
 

                                                
4       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994) 
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MISSION STATEMENT 
 

The mission of the Chief Justice’s Commission on 
Professionalism is to support and encourage lawyers to 
exercise the highest levels of professional integrity in their 
relationships with their clients, other lawyers, the courts, 
and the public and to fulfill their obligations to improve the 
law and the legal system and to ensure access to that 
system. 

 
 

CALLING TO TASKS 
 

The Commission seeks to foster among lawyers an active 
awareness of its mission by calling lawyers to the following 
tasks, in the words of former Chief Justice Harold Clarke: 

 
1. To recognize that the reason for the existence of 

lawyers is to act as problem solvers performing their 
service on behalf of the client while adhering at all 
times to the public interest; 

 
2. To utilize their special training and natural talents in 

positions of leadership for societal betterment; 
 

3. To adhere to the proposition that a social conscience 
and devotion to the public interest stand as essential 
elements of lawyer professionalism. 

 
 

* * * * * * * * * * 
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APPENDIX C 

 
 

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE 
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH 

 
 

In 1986, Emory University President James T. Laney delivered a lecture on “Moral 
Authority in the Professions.”  While expressing concern about the decline in moral authority of 
all the professions, he focused on the legal profession because of the respect and confidence in 
which it has traditionally been held and because it has been viewed as serving the public in unique 
and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as serious 
a consequence for society at large as it does for the legal profession. 
 

For its part, the Georgia Supreme Court took an important step to further the 
professionalism movement in Georgia.  At the first convocation on professionalism, the Court 
announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue 
of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word 
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the 
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truth-
telling is expected, always and everywhere, of every true professional.  Since the convocation, 
the new oath has been administered to thousands of lawyers in circuits all over the state.   
 

Attorney’s Oath 
 

I, _____________, swear that I will truly and honestly, justly, and uprightly demean myself, 
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend the 
Constitution of the United States and the Constitution of the State of Georgia.  So help me God. 
 

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on 
Professionalism was asked to revise the Oath of Admission to make the wording more relevant to 
the current practice of law, while retaining the original language calling for lawyers to “truly and 
honestly, justly and uprightly” conduct themselves.  The revision was approved by the Georgia 
Supreme Court in 2002. 
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OATH OF ADMISSION 

TO THE STATE BAR OF GEORGIA 
 
 
 

“I,___________________, swear that I will truly and honestly, justly and uprightly 

conduct myself as a member of this learned profession and in accordance with the 

Georgia Rules of Professional Conduct, as an attorney and counselor and that I will 

support and defend the Constitution of the United States and the Constitution of the 

State of Georgia.  So help me God.” 

 
 
 
 
 
 
 

As revised by the Supreme Court of Georgia, April 20, 2002 
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APPENDIX D 
 

 

 

A LAWYER’S CREED 
 

 
 
To my clients, I offer faithfulness, competence, 

diligence, and good judgment.  I will strive to represent you 
as I would want to be represented and to be worthy of your 
trust. 

 
To the opposing parties and their counsel, I offer 

fairness, integrity, and civility.  I will seek reconciliation and, 
if we fail, I will strive to make our dispute a dignified one. 

 
To the courts, and other tribunals, and to those who assist 

them, I offer respect, candor, and courtesy.  I will strive to do 
honor to the search for justice. 

 
To my colleagues in the practice of law, I offer concern 

for your welfare.  I will strive to make our association a 
professional friendship. 

 
To the profession, I offer assistance.  I will strive to 

keep our business a profession and our profession a calling in 
the spirit of public service. 

 
To the public and our systems of justice, I offer service.  

I will strive to improve the law and our legal system, to make 
the law and our legal system available to all, and to seek the 
common good through the representation of my clients. 

 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the Rules and 

Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
 
 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in an undue 
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of regard 
for others and for the common good.  As a community of professionals, we should strive to make 
the internal rewards of service, craft, and character, and not the external reward of financial gain, 
the primary rewards of the practice of law.  In our practices we should remember that the primary 
justification for who we are and what we do is the common good we can achieve through the 
faithful representation of people who desire to resolve their disputes in a peaceful manner and to 
prevent future disputes.  We should remember, and we should help our clients remember, that the 
way in which our clients resolve their disputes defines part of the character of our society and we 
should act accordingly. 
 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting forth 
general and specific aspirational ideals of our profession.  This statement is a beginning list of 
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a 
professionalism that can stand against the negative trends of commercialization and loss of 
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use 
the following aspirational ideals to reexamine the justifications of the practice of law in our society 
and to consider the implications of those justifications for their conduct.  The Court feels that 
enhancement of professionalism can be best brought about by the cooperative efforts of the 
organized bar, the courts, and the law schools with each group working independently, but also 
jointly in that effort. 
 



APPENDIX A 

 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
 

Page 15 Professionalism CLE General Materials v. 08-06-20 

APPENDIX E 
 

GENERAL ASPIRATIONAL IDEALS 
 

As a lawyer, I will aspire: 
 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 
interests. 

 
(b) To model for others, and particularly for my clients, the respect due to those we call 

upon to resolve our disputes and the regard due to all participants in our dispute 
resolution processes. 

 
(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals 
for me. 

 
(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 
 

(e) To make the law, the legal system, and other dispute resolution processes available 
to all. 

 
(f) To practice with a personal commitment to the rules governing our profession and 

to encourage others to do the same. 
 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 
dignity and the integrity of our profession is an inheritance that must be maintained 
by each successive generation of lawyers. 

 
(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement 
for both the lawyer and the client. 

 
(i) To practice law not as a business, but as a calling in the spirit of public service. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
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SPECIFIC ASPIRATIONAL IDEALS 
 

As to clients, I will aspire: 
 

(a) To expeditious and economical achievement of all client objectives. 
 

(b) To fully informed client decision-making.   
As a professional, I should: 
(1) Counsel clients about all forms of dispute resolution; 
(2) Counsel clients about the value of cooperation as a means towards the 

productive resolution of disputes; 
(3) Maintain the sympathetic detachment that permits objective and 

independent advice to clients; 
(4) Communicate promptly and clearly with clients; and, 
(5) Reach clear agreements with clients concerning the nature of the 

representation. 
 

(c) To fair and equitable fee agreements.   
As a professional, I should: 
(1) Discuss alternative methods of charging fees with all clients; 
(2) Offer fee arrangements that reflect the true value of the services rendered; 
(3) Reach agreements with clients as early in the relationship as possible; 
(4) Determine the amount of fees by consideration of many factors and not just 

time spent by the attorney; 
(5) Provide written agreements as to all fee arrangements; and, 
(6) Resolve all fee disputes through the arbitration methods provided by the 

State Bar of Georgia. 
 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 
loyalties in a manner designed to achieve the fidelity to clients that is the purpose 
of these obligations. 

 
As to opposing parties and their counsel, I will aspire: 
 

(a) To cooperate with opposing counsel in a manner consistent with the competent 
representation of all parties.   
As a professional, I should: 
(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 
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(2) Grant reasonable requests for extensions or scheduling changes; and, 
(3) Consult with opposing counsel in the scheduling of appearances, meetings, 

and depositions. 
 

(b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice.   
As a professional, I should: 
(1) Not serve motions or pleadings in such a manner or at such a time as to 

preclude opportunity for a competent response; 
(2) Be courteous and civil in all communications; 
(3) Respond promptly to all requests by opposing counsel; 
(4) Avoid rudeness and other acts of disrespect in all meetings including 

depositions and negotiations; 
(5) Prepare documents that accurately reflect the agreement of all parties; and, 
(6) Clearly identify all changes made in documents submitted by opposing 

counsel for review. 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 

(a) To represent my clients in a manner consistent with the proper functioning of a fair, 
efficient, and humane system of justice.   
As a professional, I should: 
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
(2) Explore the possibilities of settlement of all litigated matters; 
(3) Seek non-coerced agreement between the parties on procedural and 

discovery matters; 
(4) Avoid all delays not dictated by a competent presentation of a client’s 

claims; 
(5) Prevent misuses of court time by verifying the availability of key 

participants for scheduled appearances before the court and by being 
punctual; and, 

(6) Advise clients about the obligations of civility, courtesy, fairness, 
cooperation, and other proper behavior expected of those who use our 
systems of justice. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 
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(b) To model for others the respect due to our courts.   
As a professional I should: 
(1) Act with complete honesty; 
(2) Know court rules and procedures; 
(3) Give appropriate deference to court rulings; 
(4) Avoid undue familiarity with members of the judiciary; 
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 

members of the judiciary; 
(6) Show respect by attire and demeanor; 
(7) Assist the judiciary in determining the applicable law; and, 
(8) Seek to understand the judiciary’s obligations of informed and impartial 

decision-making. 
 
As to my colleagues in the practice of law, I will aspire: 
 

(a) To recognize and to develop our interdependence; 
 

(b) To respect the needs of others, especially the need to develop as a whole person; 
and, 

 
(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 
 
As to our profession, I will aspire: 
 

(a) To improve the practice of law.   
As a professional, I should: 
(1) Assist in continuing legal education efforts; 
(2) Assist in organized bar activities; and, 
(3) Assist law schools in the education of our future lawyers. 

 
(b) To protect the public from incompetent or other wrongful lawyering.   

As a professional, I should: 
(1) Assist in bar admissions activities; 
(2) Report violations of ethical regulations by fellow lawyers; and, 
(3) Assist in the enforcement of the legal and ethical standards imposed upon 

all lawyers. 
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As to the public and our systems of justice, I will aspire: 
 

(a) To counsel clients about the moral and social consequences of their conduct. 
 

(b) To consider the effect of my conduct on the image of our systems of justice 
including the social effect of advertising methods.  

 
As a professional, I should ensure that any advertisement of my services: 
(1) is consistent with the dignity of the justice system and a learned profession; 
(2) provides a beneficial service to the public by providing accurate information 
about the availability of legal services; 
(3) educates the public about the law and legal system; 
(4) provides completely honest and straightforward information about my 
qualifications, fees, and costs; and, 
(5) does not imply that clients’ legal needs can be met only through aggressive 
tactics. 

 
(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 
 

(d) To support organizations that provide pro bono representation to indigent clients. 
 

(e) To improve our laws and legal system by, for example: 
 

(1) Serving as a public official; 
(2) Assisting in the education of the public concerning our laws and legal 

system; 
(3) Commenting publicly upon our laws; and, 
(4) Using other appropriate methods of effecting positive change in our laws 

and legal system. 
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Honoring 
Georgia’s 
Lawyers
I sincerely hope the Commission 
on Professionalism’s work will 
honor Georgia’s lawyers for what 
they do each day and will help each 
lawyer to become consummate 
professionals while they do the 
tireless and often thankless work of 
representing clients.

BY KARLISE Y. GRIER

In June of 2018, I was shaken to the 
core when I learned of the death of at-
torney Antonio Mari. I did not personally 
know Mari, a family law attorney who was 
murdered by a client’s ex-husband. I had, 
however, as a former family law attorney 
of almost 18 years, personally experienced 
the dynamics that caused his death: enmity, 
anger, retribution and a myriad of other 
vitriolic emotions directed at you as a law-
yer (by opposing parties or clients) because 
you are striving to do your job to the best 
of your ability. I wanted to take a moment 
in this article to pay tribute to Mari and 
to honor the thousands of other Georgia 
lawyers who are just like him, men and 
women who toil in the trenches every 
day—putting their clients interests above 
their own personal well-being—as they 
strive to provide exemplary service and 
excellent representation. I also wanted to 
commend the wonderful professionalism 
example set by the Bartow County Bar As-
sociation, which stepped up in the midst of 
this horrible tragedy to divide up and take 
Mari’s cases and to help close down his 
law practice.1
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According to the Daily Report, Mari 
was afraid of the pro se opposing party 
who ultimately killed him.2 Neverthe-
less, Mari fulfilled his legal obligations 
to his client and obtained a final divorce 
decree for the client less than two hours 
before his client’s ex-husband shot him 
to death. This balance of client interests 
versus personal interests is not always 
played out as dramatically as in Mari’s 
case, but it is always there. Do you go 
to your child’s soccer practice or do you 
first finish the brief that is due tomor-
row? Do you take time to go for a walk 
or a run or do you take that early morn-
ing meeting with a client who can’t take 
time off from their work as an hourly 
employee? Do you tell the pro bono cli-
ent you are meeting with they have to 
leave your office and reschedule (know-
ing they most likely won’t) because they 
reek of cigarette smoke and you have 
asthma? Do you file a motion to with-
draw well in advance of trial or do you 
take the chance the client will pay you 
“in installments” as promised, knowing 
the client really needs a lawyer in this 
custody battle? 

Each day, Georgia lawyers are called 
upon to make choices, large and small, 
that force them to balance their per-
sonal well-being against the interests 
of their clients. Striking the “correct” 
balance is at the heart of what we call 
“professionalism.”3 One of the first quotes 
I came across when I started as executive 
director of the Chief Justice’s Commis-
sion on Professionalism was from Karl 
N. Llewellyn, a jurisprudential scholar 
who taught at Yale, Columbia and the 
University of Chicago Law Schools. Prof. 
Llewellyn cautioned his students:

The lawyer is a [person] of many 
conflicts. More than anyone else in our 
society, he [or she] must contend with 
competing claims on his [or her] time 

and loyalty. You must represent your 
client to the best of your ability, and 
yet never lose sight of the fact that you 
are an officer of the court with a special 
responsibility for the integrity of the 
legal system. You will often find, breth-
ren and sistern, that those professional 
duties do not sit easily with one anoth-
er. You will discover, too, that they get 
in the way of your other obligations—
to your conscience, your God, your 
family, your partners, your country 
and all the other perfectly good claims 
on your energies and hearts. You will 
be pulled and tugged in a dozen direc-
tions at once. You must learn to handle 
those conflicts.4

I hope that, under my stewardship, the 
Chief Justice’s Commission on Profes-
sionalism will honor Georgia’s lawyers 
by ensuring CLE providers offer out-
standing programming regarding pro-
fessionalism concepts that give lawyers 
the opportunity to discuss the challenges 
(and sometimes joys) of practicing law. I 
look forward to continuing to recognize 
the amazing community service work of 
lawyers and judges at the Justice Robert 
Benham Awards for Community Ser-
vice. I hope that the Commission’s con-
vocations, such as the 2018 Convocation 
on Professionalism and the Global Com-
munity, will continue to explore cutting-
edge issues in the legal profession. I hope 
the Commission’s work will help to em-
bolden lawyers to stand courageously for 
the rule of law in our country and to pro-
vide guidance to lawyers on how to do 
so thoughtfully and with integrity. I look 
forward to the Commission’s continued 
partnership with the State Bar of Geor-
gia Committee on Professionalism and 
with Georgia’s law schools as we strive 
to introduce law students to profession-
alism concepts during the Law School 
Orientations on Professionalism.

Too often, I think our profession fo-
cuses on the “bad” things for which law-
yers may be known. I truly believe most 
lawyers are good, hard working men 
and women who want to do the best job 
they can for their clients in return for 
fair payment for their work. During my 
stewardship as executive director of the 
Commission, it is my goal to focus on 
and cultivate the good and the goodness 
in our profession that often happens 
without notice or comment. I am eager 
to help us all (myself included) grow to 
be the best professionals we can be. I sin-
cerely hope the Commission’s work will 
honor Georgia’s lawyers for what they 
do each day and will help each lawyer to 
become consummate professionals while 
they do the tireless and often thankless 
work of representing clients. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See R. Robin McDonald, Cartersville 

Attorney Gunned Down by Client’s 
Ex-Husband, Daily Report, June 22, 
2018, at 1, https://www.law.com/
dailyreportonline/2018/06/21/cartersville-
attorney-gunned-down-by-clients-ex-
husband/ (last visited June 22, 2018).

2. See Id.
3. To learn more about how Georgia defines 

professionalism, see A Lawyer’s Creed and 
the Aspirational Statement on Professionalism 
at: http://cjcpga.org/lawyers-creed/ (last 
visited August 10, 2018).

4. Mary Ann Glendon, A Nation Under 
Lawyers 17 (1994).
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Celebrating 30 Years 
of Legal Professionalism 
in Georgia 
“[T]he e!ort for professionalism requires constant striving; we cannot 
expect an easy or quick result.” 
—Excerpt from remarks at the 1988 Consultation on Professionalism and the 
Practice of Law given by 1974-75 State Bar of Georgia President Cubbedge Snow Jr. 

BY KARLISE Y. GRIER

On March 31, 1988, former Chief Jus-
tice Thomas O. Marshall convened a 
Consultation on Professionalism and 
the Practice of Law. James T. Laney, the 
former president of Emory University, 
hosted the consultation. Thirty-five law-
yers and judges attended the 1988 consul-
tation and joined the discussion. Some of 
the recommendations that resulted from 
the consultation included: 1) the idea of a 
Center for the Study of Professionalism; 
2) the appointment of a Special Counselor 
for Professionalism to act in an ongoing 
capacity as advisor and liaison with the 
Bar, and in particular with the Commit-
tee on Professionalism, to increase efforts 
to improve both the mettle and image of 
Georgia’s lawyers; and 3) the suggestion 
to improve the level of civility among 
practicing lawyers at repetitive seminars 
for which mandatory continuing legal 
education credit would be given. State 
Bar of Georgia Past President Cubbedge 
Snow Jr. summarized his recommenda-
tions for next steps after the consultation 
as follows:

I think that it is important that there be 
real encouragement for firms through-
out the state to take more of an interest 

GBJ | Professionalism Page
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in seeing that the younger lawyers do 
become more and more aware, not just 
of the technical ethical rules, but of the 
rules of professionalism. . . . My second 
thought would be that we might want 
to consider, through some sort of ap-
propriate institution, the development 
of the Code of Professionalism. One 
would think that it not inappropriate 
for the Supreme Court itself to con-
sider issuing such a [code], provided it 
was clearly pointed out that this was in 
the nature of aspirational goals.

In part, as a result of the 1988 Consul-
tation on Professionalism, the Supreme 
Court of Georgia issued an order on Feb. 
1, 1989, which stated: “In recognition of 
the need for emphasis upon and encour-
agement of professionalism in the law 
practice, the Court hereby creates The 
Chief Justice’s Commission on Profes-
sionalism.” The Supreme Court of Geor-
gia also issued the following charge:

The Commission’s primary charge shall 
be to enhance professionalism among 
Georgia’s lawyers. In carrying out its 
charge, the Commission shall provide 
ongoing attention and assistance to the 
task of ensuring that the practice of law 
remains a high calling, enlisted in the 
service of client and public good.

One of the commission’s first tasks af-
ter its creation was the promulgation of a 
professionalism statement. After several 
years of work by the commission, the Su-
preme Court of Georgia entered an or-
der on Oct. 9, 1992, adopting A Lawyers 
Creed and the Aspirational Statement on 
Professionalism, setting forth aspirational 
ideals that addressed an attorneys’ rela-
tionships with clients, opposing parties 
and counsel, the courts, colleagues, the 
profession and the public. 

According to former Executive Direc-
tor Avarita Hanson, the commission was 
responsible for spearheading several new 
initiatives after engaging in a series of 
convocations with the bench and the bar 
to discern professionalism issues. Some 
of the State Bar of Georgia programs that 

TUESDAY, APRIL 28 | 2 – 5 P.M.
3 CLE HOURS, INCLUDING 1 PROFESSIONALISM HOUR
LIVE AT THE BAR CENTER IN ATLANTA | VIA SATELLITE 
AT THE SAVANNAH AND TIFTON OFFICES 
(ADDITIONAL SATELLITE LOCATIONS TBA)

Make plans now to attend the Suicide Awareness Program, moderated by Sally 
Quillian Yates. The commission will highlight one of the aspirational ideals 
from A Lawyer’s Creed, “To my colleagues in the practice of law, I offer concern 
for your welfare.” Spurred by that ideal, the program will bring together a panel 
of lawyers and judges whose desire is to educate, inform and provide resourc-
es for all members of the profession. The live program will be broadcast to var-
ious satellite viewing locations throughout the state to encourage lawyers and 
judges to come together as one community and gain a better understanding 
of one of the great challenges currently faced by Georgia lawyers and judges.

If you are thinking of hurting yourself, or if you are concerned that someone 
you know may be suicidal, contact the Bar’s Lawyer Assistance Program confi-
dential hotline at 800-327-9631. #UseYour6. Learn more by contacting CJCP at 
kygrier@cjcpga.org, or by visiting cjcpga.org/suicide-awareness-program. 

Chief Justice’s Commission 
on Professionalism’s Suicide 
Awareness Program

(Left to right) Vice Chief Judge Carla Wong McMillian, Court of Appeals of Georgia; Associate 
Dean A. James Elliott, Emory University School of Law; and Chief Justice Harold D. Melton, 
Supreme Court of Georgia, speak on a panel at the Convocation on Professionalism.
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resulted from the commission’s work in-
clude the formation of the Women and 
Minorities in the Profession Committee 
(now known as the Committee to Pro-
mote Inclusion in the Profession), and 
the Law Practice Management Program. 
According to Hanson, “Over the years, 
the commission has worked with the 
State Bar to establish other programs 
that support professionalism ideals, in-
cluding the Consumer Assistance Pro-
gram and the Diversity Program.”

In 1993, under then-President Paul 
Kilpatrick, the State Bar’s Committee 
on Professionalism partnered with the 
commission in establishing the first Law 
School Orientation on Professionalism 
Program for incoming law students, 
held at every Georgia law school. Now 
in its 27th year, the orientations engage 
volunteer practicing attorneys, judges 
and law professors with law students in 
small group discussions of hypotheti-
cal contemporary professionalism and 
ethical situations. In 1999, the commis-
sion established the Justice Robert Ben-
ham Awards for Community Service to 
recognize members of the bench and 

bar who have combined a professional 
career with voluntary participation in 
community organizations, government-
sponsored activities, youth programs, 
religious activities or other humanitar-
ian work outside of their professional 
practice or judicial duties.

On Dec. 13, 2019, the Chief Justice’s 
Commission on Professionalism cel-
ebrated the commission’s anniversary 
with the 2019 Convocation: Profes-
sionalism Then (1988) and Now (2019). 
Chief Justice Harold D. Melton wel-
comed the approximately 150 lawyers 
and judges who attended the convoca-
tion, which was chaired by Vice Chief 
Judge Carla Wong McMillian, Court 
of Appeals of Georgia, and Associate 
Dean A. James Elliott, Emory Univer-
sity School of Law. During the convoca-
tion, speakers and participants reflected 
on how the legal profession has changed 
over the past 30 years and explored how 
those changes impacted legal profes-
sionalism. Elliott and Susan Cahoon, 
two of the individuals who participated 
in the 1988 Consultation on Profes-
sionalism, also participated in the 2019 

convocation. Thomas G. Sampson, who 
served in 1989 on the first Chief Jus-
tice’s Commission on Professionalism, 
also spoke.

The commission’s work to continue 
its legacy during 2020 has already be-
gun. For example, the commission will 
honor eight individuals at the 21st An-
nual Justice Robert Benham Awards for 
Community Service on March 14. In 
addition, the commission will present a 
Suicide Awareness Program on April 28. 

As the commission looks toward the 
next 30 years, we are excited to continue 
fulfilling the mandate of the Supreme 
Court of Georgia to provide ongoing at-
tention and assistance to the task of en-
suring that the practice of law remains 
a high calling, enlisted in the service of 
client and public good.

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org

(Left to right) A. James Elliott and Susan Cahoon, participants in the 1988 Consultation on 
Professionalism, return for the 2019 Convocation on Professionalism.

Thomas G. Sampson speaks on a panel 
during the 2019 convocation. 
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I o! er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing di"  culties, ask questions and o! er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. z

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I oƛfer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diƛƛiculties, ask questions and oƛfer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes

1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 

G
ET

TY
IM

A
G

ES
.C

O
M

/K
A

M
EL

EO
N

0
0

7



2018 AUGUST      87

Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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Convocation on 
Professionalism and 
the Global Community
The purpose of the Convocation was to model professionalism while 
discussing a high-conflict issue and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s Creed” and the “Aspirational 
Statement” in their work with the global community.

BY LESLIE E. STEWART

On Nov. 30, 2018, the Chief Justice’s 
Commission on Professionalism (the 
Commission) held its Convocation on 
Professionalism (the Convocation) at 
Atlanta’s Porsche Experience Center. 
This year, the Convocation theme was 
Professionalism and the Global Commu-
nity, which focused on the professional-
ism values of competence, civility, char-
acter, and commitment to the rule of law 
and the public good. The purpose of the 
Convocation was to model professional-
ism while discussing a high-conflict issue 
and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s 
Creed” and the “Aspirational Statement” 
in their work with the global commu-
nity. The event, which was sponsored 
by Squire Patton Boggs, Miller & Martin 
PLLC and Alston & Bird LLP, was well-
received by the attendees. The speakers 
included an array of notables and dig-
nitaries with ties to Georgia, beginning 
with Supreme Court of Georgia Chief 
Justice Harold D. Melton, who urged the 
attendees to demonstrate professional-
ism through service to their community, 
a key element of “A Lawyer’s Creed” and 
the “Aspirational Statement.”

GBJ | Professionalism Page
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The first panel, “Overview of the 
Global Community in Georgia,” was fa-
cilitated by Javier Díaz de León, Consul 
General of Mexico. Two judges, Hon. 
Meng H. Lim, Tallapoosa Circuit Su-
perior Court, and Hon. Dax E. Lopez, 
DeKalb County State Court, spoke mov-
ingly about how their judicial careers 
have been influenced by their experi-
ences of straddling two cultures. Abby 
Turano, deputy commissioner for Inter-
national Relations, Georgia Department 
of Economic Development, explained 
how and why Georgia welcomes foreign 
businesses to Georgia.

The second panel, “A View from Gen-
eral Counsels of Companies Doing In-
ternational Business,” was moderated by 
Shelby S. Guilbert Jr. from King & Spald-
ing. The panelists, including Angus M. 
Haig, senior vice president and general 
counsel for Cox Automotive, and Ricardo 
Nuñez, senior vice president and general 
counsel for Schweitzer-Mauduit Interna-
tional, described their challenges and how 
core values affect their roles as interna-
tional general counsels. Audrey Boone 
Tillman, executive vice president and 
general counsel for AFLAC, portrayed 
the challenges and successes of being a 
woman of color supervising attorneys in 
Japan. Joseph Folz, vice president, general 
counsel and secretary for Porsche Cars 
North America, shared his experiences 
working for a German-based company.  

The third panel, “The Business Pros 
and Cons of Developing a Formal Work-
ing Relationship with an International 
Lawyer or Law Firm,” was facilitated by 
Petrina A. McDaniel from Squire Patton 
Boggs. Tricia “CK” Hoffler, principal at 
The CK Hoffler Firm, regaled the attend-
ees with her vivid descriptions of being 
threatened by automatic gunfire as a re-
sult of a cultural miscalculation while she 
represented an un-named government. 
Therese Pritchard, from Bryan Cave and 
Robert Tritt, Dentons US LLP, discussed 
the necessity of retaining competent local 
counsel in international cases.

The Convocation’s keynote speaker, 
Randolph “Randy” Evans, U.S. Ambassador 
to Luxembourg, described his humble 
beginnings in Georgia and how the values 
instilled in him by his family continue to 
influence the way in which he deals with 
his professional duties—of treating each 
person with respect and dignity.

After lunch, the next panel, “What 
Lawyers Need to Know about Labor 
Trafficking,” focused on the darker side 
of doing business in the global commu-
nity. The moderator, Hon. Richard Sto-
ry, judge, U.S. District Court, Northern 
District of Georgia, oversaw a lively 
discussion between Norm Brothers, 
senior vice president and general coun-
sel for UPS; Susan Coppedge, former 
U.S. Ambassador-at-Large, the Office 
to Monitor and Combat Trafficking in 
Persons, and senior advisor to the Sec-
retary of State (Ret.); and Jay Doyle of 
Lewis Brisbois Bisgaard & Smith LLP. 
This panel focused on the way in which 
government and private business have 
collaborated to combat the scourge of 
human trafficking.

The attendees were then treated to a 
presentation on “An Overview of Profes-
sionalism in Immigration Cases” by James 
McHenry, director of the Executive Office 
for Immigration Review at the Depart-
ment of Justice, who unpacked the com-
plex hearing procedures surrounding this 
timely topic.

The second afternoon panel, “Emerg-
ing Issues and Pro Bono Opportunities 
for Attorneys as a Result of Changes in 
Immigration Laws,” was moderated by 
Phil Sandick from Alston & Bird. The 
panelists were Audra Dial from Kilpat-
rick Townsend & Stockton, Jorge Andres 
Gavilanes from Kuck Baxter, Monica 
Khant, executive director of the Geor-
gia Asylum and Immigration Network, 
and Willis Linton Miller from The Latin 
American Association. During this panel, 
the speakers touched on the need for pro 
bono assistance on these important cases 
due to an upsurge in work and the conse-

quent burnout on the part of those work-
ing full time in this area. 

The final panel of the day, “Ethics, Reg-
ulatory and Procedural Issues in Interna-
tional Practice,” was facilitated by Shelby 
R. Grubbs, from Miller & Martin. Along 
with Paula Frederick, general counsel of 
the State Bar of Georgia and Ben Greer 
Jr., retired partner at Alston & Bird, the 
presenters discussed the competing ethi-
cal standards that attorneys must negotiate 
in international work and the necessity of 
adhering to Georgia standards regardless 
of cultural or ethical differences.

The Convocation offered a marvel-
ous opportunity for in-person attendees 
to learn about how the principles of pro-
fessionalism impact our legal work in the 
global community. Commission member 
Hon. Carla McMillian, Court of Appeals 
of Georgia, tweeted throughout the day 
at @cjcpga in English and Spanish with 
the help of Commission member Maria 
F. Mackay, a Georgia certified interpreter 
who provided Spanish interpretations of 
the proceedings for McMillian to tweet. 
Commission advisor Jennifer Davis and 
Commission liaison Dee Dee Worley pro-
vided invaluable “behind the scenes” staff 
assistance for the event throughout the day. 
The Commission staff was grateful for the 
support of the Commission members and 
other Convocation contributors and plan-
ners who provided invaluable assistance 
for this immensely successful Convocation. 
More information about the Convocation 
and other upcoming Commission events, 
including the 20th Annual Justice Robert 
Benham Awards for Community Service, 
is available on the Commission’s website 
at www.cjcpga.org. 

Leslie E. Stewart is a child 

welfare attorney and has 

served as a Supreme Court 

Fellow on Georgia’s Cold Case 

project since March 2009 

and is also a contractor with the Chief 

Justice’s Commission on Professionalism.
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Building 
Community 
by Enhancing 
Professionalism
A look at the law school orientations 
on professionalism.

BY KARLISE Y. GRIER

In memory of Judge Stephen Goss, whose prior years of service 

orientations. He will be remembered and is already missed.

In 1992, when the Supreme Court of 
Georgia adopted an Order setting forth 
an Aspirational Statement on Profes-
sionalism, it wrote: “The Court feels that 
enhancement of professionalism can be 
best brought about by the cooperative ef-
forts of the organized bar, the courts, and 
the law schools with each group working 
independently, but also jointly in that ef-
fort.” Each year Georgia’s legal commu-
nity has breathed life into these words 
during the law school orientations on 
professionalism. For the past 27 years, the 
State Bar of Georgia Committee on Pro-
fessionalism, the Chief Justice’s Commis-
sion on Professionalism (Commission), 
each of Georgia’s five law schools, and 
Georgia judges and lawyers have worked 
together to introduce incoming first-year 
law students to professionalism concepts 
during professionalism orientations. This 

year as in past years, each school selected 
a keynote speaker to discuss professional-
ism topics. The keynote speakers for 2019 
were Presiding Justice David E. Nahmias, 
Supreme Court of Georgia (Georgia 
State University); Presiding Judge Ste-
phen Louis A. Dillard, Court of Appeals 
of Georgia (Mercer University); Hon. 
Timothy C. “Tim” Batten Sr., U.S. Dis-
trict Court, Northern District of Georgia 
(University of Georgia); Hon. Eric Dun-
away, Fulton County Superior Court (At-
lanta’s John Marshall School of Law); and 
Sherry Boston, district attorney, DeKalb 
County (Emory University). 

In 2019, Nahmias returned to partici-
pate in the law school orientations on 
professionalism in multiple ways after 
having volunteered with the program 
several times in the past. He served as 
a group leader, gave the keynote speech 

and administered the “Professionalism 
and Honor Code Pledge” at Georgia 
State University College of Law. Two 
days later, Nahmias also participated in 
the professionalism orientation at Em-
ory University School of Law by giving 
brief remarks, by administering the stu-
dent oath, and by leading students and 
lawyers in reciting “A Lawyer’s Creed.”1 
When asked why he continued to par-
ticipate in the program—despite his in-
creasingly demanding work load—Nah-
mias responded: “I think it is important 
that judges and lawyers teach law stu-
dents professionalism at the beginning 
of their careers so that the Supreme 
Court does not learn about them in dis-
ciplinary matters later in their careers.” 

During his remarks at Georgia State 
and Emory, Nahmias recounted that he 
had married his law school orientation 
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Presiding Justice David E. Nahmias was one of approximately 
175 lawyers and judges who volunteered for the law school 
orientations on professionalism.
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leader, as he fondly remembered his wife 
Catherine O’Neil, who passed in 2017. 
Then he shared with the students some-
thing they may not have expected to hear 
from a judge. He talked to them about 
love. Recalling what the late Chief Jus-
tice P. Harris Hines liked to tell lawyers, 
Nahmias told the students they need to 
love each other. He continued:

“You are in a community. You are go-
ing to be part of a community in this 
law school. You are going to be a part 
of our community in the practice of 
law. . . . You are going to deal with 
each other in a stressful, chaotic at-
mosphere that is designed to be ad-
versarial in many of its relationships. 
That doesn’t mean that you have to 
put aside the moral compass you 
brought to this law school or forget 
that we are all neighbors in the prac-
tice of law. Keep in mind when you 
fight all day, to love your colleagues, 
to love them as people in the same 
way you love other people that you 
interact with daily. You want them to 
do well. You can beat them in the case, 
you can beat them in the transaction, 
but that doesn’t mean you need to be 
mean to them or fight with them or 
not treat them as fellow important 
members of our profession.”

In addition to hearing from the key-
note speakers during the orientations, 
the judges, lawyers and students engaged 
in breakout sessions to discuss profes-
sionalism in small groups. The volunteer 
judges and lawyers served as group lead-
ers and facilitated student discussions us-
ing hypothetical problems created by the 
State Bar Committee on Professionalism. 
This year, approximately 946 students 
and 175 judges and lawyers participated 
in the orientations. The 2019 orienta-

Endnote
1. To view “A Lawyer’s Creed” and 

the “Aspirational Statement on 
Professionalism,” visit the Commission’s 
website at www.cjcpga.org/lawyers-creed.

tions boasted many first-time group 
leaders and also included many dedicated 
volunteers who have returned frequently 
over the years to serve as group leaders. 
Several lawyers—and one justice—also 
volunteered to serve on multiple dates 
at the various law schools. 

A comment from one student at the 
University of Georgia School of Law ar-
ticulated two of the primary reasons for 
the professionalism orientations,  stat-
ing: “I thought this was an incredible 
chance to bond with real attorney[s]. 
I think it was important to understand 
the implications of the honor code and 
professionalism aspirations for the next 
three years.”

The State Bar Committee on Profes-
sionalism, the Commission and each of 
the law schools were deeply grateful to 
all of the judges and lawyers who volun-
teered their time to make the 2019 Law 
School Orientations on Professionalism 

a huge success. The law school orienta-
tions planning team has already begun 
work on the 28th Annual Law School 
Orientations on Professionalism, which 
will be held next August. If you are in-
terested in volunteering to serve as a 
group leader for 2020, please contact 
the Commission’s executive director 
at kygrier@cjcpga.org. 

Karlise Y. Grier

Executive Director
 

on Professionalism
kygrier@cjcpga.org 

“I think it is important that judges and 

lawyers teach law students professionalism 

at the beginning of their careers so that the 

Supreme Court does not learn about them in 

disciplinary matters later in their careers.”
—Presiding Justice David E. Nahmias
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