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Who are we?

SOLACE is a program of the State

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE



7:45  REGISTRATION AND CONTINENTAL 
BREAKFAST (All attendees must check in upon 
arrival. A jacket or sweater is recommended.) 

8:25   WELCOME
 Kathleen Burch, Professor, Atlanta’s John 

Marshall Law School, Atlanta

8:30 THE DEATH PENALTY
 A discussion of the death penalty cases  

decided by the Court last term and the issue  
of competency.

 Michael Mears, Associate Professor, Atlanta’s 
John Marshall Law School, Atlanta

9:15 FREE SPEECH
 The Court addressed free speech in three  

very different scenarios: offensive trademarks, 
retaliatory arrest, and when a private entity 
is a state actor for free speech analysis. Is 
there consistency in the Court’s free speech 
jurisprudence?

 Kathleen Burch, Professor, Atlanta’s John 
Marshall Law School, Atlanta

10:00 BREAK

10:10 REDISTRICTING AND POLITICAL 
GERRYMANDER

 A discussion of the impact of Virginia House  
of Delegates v. Bethune-Hill and Rucho v.  
Common Cause.

 Sean Young, Legal Director, ACLU of Georgia, 
Atlanta

10:55 THE FOREIGN SOVEREIGN IMMUNITIES  
ACT – AGAIN

 Where, when, and how can victims of terroristic 
attacks sue in U.S. Courts. A discussion of the 
impact of Republic of Sudan v. Harrison on the 
interpretation of FSIA.

 Jeffrey A. VanDetta, The John E. Ryan Professor 
of International Business and Workplace Law, 
Atlanta’s John Marshall Law School, Atlanta

11:40 LUNCH

12:00 STRUCTURE AND SOVEREIGNTY
 A discussion of the Court’s decisions on 

federalism and state sovereignty.
 Fred O. Smith, Jr., Associate Professor,  

Emory University School of Law, Atlanta

AGENDA
 PRESIDING:        
 Kathleen M. Burch, Program Chair; Professor, Atlanta’s John Marshall Law School, Atlanta



12:55 CITIZENSHIP AND CENSUS 
 A discussion of Department of Commerce v.  

New York. Why add a citizenship question? What  
is the impact on apportionment and voting? What 
is the impact on immigration? What is the impact  
on Georgia?

 Andrew Pinson, Solicitor General, State of 
Georgia, Atlanta

 Azadeh Shahshahani, Legal and Advocacy 
Director, Project South, Atlanta

 Sean Young, Legal Director, ACLU of Georgia, 
Atlanta

1:45 BREAK

1:55 RELIGION IN THE PUBLIC SQUARE
 When can the government maintain a cross 

on public property without violating the 
Establishment Clause? A discussion of American 
Legion v. American Humanists.

 Nathan Chapman, Associate Professor, University 
of Georgia School of Law, Athens

2:40 CRIMINAL LAW REVIEW
 A review of the criminal law and criminal 

procedure cases decided by the Court last term.
 Judith Barger, Associate Dean for Administration, 

Atlanta’s John Marshall Law School, Atlanta 

3:10 ADJOURN
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“I no longer shall tinker with the machinery 
of death.”

Harry Blackmun, Justice

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School1

United States Supreme Court Update:
Death Penalty Cases

October 2019 Term (Oct. 2018-August 2019)
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Death Penalty Cases

October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School2

This presentation will cover:

Race and the Death Penalty
Method of Execution and the Death Penalty
Mental Illness/Disease and the Death Penalty
Religion and the Death Penalty
Denials of Request for Certiorari in Death Cases
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Flowers v. Mississippi

Race and Jury 
Selection
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October 17, 2019
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Atlanta's John Marshall Law School4

In 1996, Curtis Flowers allegedly murdered four people in 
Winona, Mississippi. The victims were all found in a furniture 
store where Flowers had previously worked but had been 
terminated.

Flowers was tried six separate times before juries.

The same lead prosecutor represented the State in all six trials.  



United States Supreme Court Update:
Death Penalty Cases

October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School5

In Batson v. Kentucky, in 1986, Justice Powell wrote for a 7-2 
majority that racial discrimination in the selection of jurors not only 
deprives the accused of important rights during a trial, but also is 
devastating to the community at large because it "undermines public 
confidence in the fairness of our system of justice." 

In this case, Justice Kavanaugh wrote that:

Without identifying a "neutral" reason why the four 
blacks should have been excluded from the jury, the 
prosecutor's actions were in violation of the Constitution.
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Death Penalty Cases

October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School6

Dissent by Justice Thomas:

It would appear that the real basis of Thomas’s dissent (joined 
by Justice Gorsuch) came when he noted that:

“Much of the Court’s opinion is a paean to Batson v. Kentucky, 
which requires that a duly convicted criminal go free because a 
juror was arguably deprived of his right to serve on a jury.  That 
rule was suspect when it was announced, and I am even less 
confident of it today. (emphasis added)  He then concludes his 
attack on Batson by writing that “I doubt ‘whether a party who 
has no personal constitutional right at stake in a case should ever 
be allowed to litigate the constitutional rights of others.’”



United States Supreme Court Update:
Death Penalty Cases
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October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School7

Bucklew v. Precythe

Method of Execution 
and the Death Penalty
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Atlanta's John Marshall Law School8

 “Baze and Glossip govern all Eighth Amendment challenges, 
whether facial or as-applied, alleging that a method of 
execution inflicts unconstitutionally cruel pain. The Eighth 
Amendment forbids "cruel and unusual" methods of capital 
punishment but does not guarantee a prisoner a painless 
death.  When it comes to determining whether a punishment 
is unconstitutionally cruel because of the pain involved, the 
law has always asked whether the punishment superadds pain 
well beyond what's needed to effectuate a death sentence. 
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Death Penalty Cases

October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School9

 And answering that question has always involved a 
comparison with available alternatives, not an abstract 
exercise in "categorical" classification. The substantive 
meaning of the Eighth Amendment does not change 
depending on how broad a remedy the plaintiff chooses to 
seek. Mr. Bucklew's solution also invites pleading games, and 
there is little likelihood that an inmate facing a serious risk of 
pain will be unable to identify an available alternative.”
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October 17, 2019
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Atlanta's John Marshall Law School10

 Nitrogen itself is not poisonous, but someone who inhales it, 
with no air, will pass out quickly, probably in less than a 
minute, and die soon after — from lack of oxygen. The same 
is true of other physiologically inert gases, including helium 
and argon, which kill only by replacing oxygen.  A report 
from the United States Chemical Safety and Hazard 
Investigation Board said that breathing “an oxygen-deficient 
atmosphere” can knock a person unconscious after just one or 
two breaths, and that “the exposed person has no warning 
and cannot sense that the oxygen level is too low.”
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October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School11

Price v. Dept. of Corrections
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 There, we found that the district court had before it no 
reliable evidence from which to conclude that execution by 
nitrogen hypoxia would significantly reduce Price’s risk of 
substantial pain as compared to the State of Alabama’s 
current three-drug lethal-injection protocol.
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 In a 5-4 decision entered in the early morning hours of April 
12, 2019, the Supreme Court lifted the stays entered by both 
this Court and the district court. The majority explained its 
reasoning as follows: The application to vacate the stay of 
execution, presented to Justice THOMAS and by him 
referred to the Court, is granted, and the stays entered by 
the District Court for the Southern District of Alabama and 
the United States Court of Appeals for the Eleventh Circuit 
on April 11, 2019, are vacated. 
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October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School14

 In June 2018, death-row inmates in Alabama whose 
convictions were final before June 1, 2018, had 30 days to 
elect to be executed via nitrogen hypoxia. Ala. Code § 15-18-
82.1(b)(2). Price, whose conviction became final in 1999, 
did not do so, even though the record indicates that all death-
row inmates were provided a written election form, and 48 
other death-row inmates elected nitrogen hypoxia. He then 
waited until February 2019 to file this action and submitted 
additional evidence today, a few hours before his scheduled 
execution time.
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October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School15

 After consideration, and in light of the Supreme Court’s 
prior ruling in its April 12, 2019, order, we conclude that 
though the district court may not categorically deny all 
future motions for stay, without knowledge of the particular 
bases for them, the district court did not abuse its discretion 
when it denied Price’s Third Motion for Stay.
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October 2019 Term (Oct. 2018-August 2019)

October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School16

 Christopher Lee Price's execution was carried out at 8:12 
p.m. ET. at William C. Holman Correctional Facility in 
Atmore, Alabama.
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Madison v. Alabama

Mental 
Illness/Disease and 
the Death Penalty
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 “Under Ford and Panetti, the Eighth Amendment may permit 
executing a prisoner even if he cannot remember committing 
his crime. Panetti asks only about a person's comprehension 
of the State's reasons for resorting to punishment, not his 
memory of the crime itself. And the one may exist without 
the other. Such memory loss, however, still may factor into 
the analysis Panetti demands. 
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October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School19

 If that loss combines and interacts with other mental 
shortfalls to deprive a person of the capacity to comprehend 
why the State is exacting death as a punishment, then the 
Panetti standard will be satisfied.  .  . Ford and Panetti hinge 
on the prisoner's "[in]comprehension of why he has been 
singled out" to die, (cite omitted) and kick in if and when 
that failure of understanding is present, irrespective of 
whether one disease or another is to blame. In evaluating 
competency, a judge must therefore look beyond any given 
diagnosis to a downstream consequence.  .  .  



United States Supreme Court Update:
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October 17, 2019
Michael Mears, Associate Professor 
Atlanta's John Marshall Law School20

 Because this Court is uncertain whether the state court's 
decision was tainted by legal error, this case is remanded to 
that court for renewed consideration of Madison's 
competency.”
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Dunn v. Ray

Religion and the Death 
Penalty
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Atlanta's John Marshall Law School22

 The application to vacate the stay of execution of sentence of 
death entered by the United States Court of Appeals for the 
Eleventh Circuit on February 6, 2019, presented to Justice 
Thomas and by him referred to the Court, is granted. On 
November 6, 2018, the State scheduled Domineque Ray’s 
execution date for February 7, 2019. Because Ray waited 
until January 28, 2019 to seek relief, we grant the State’s 
application to vacate the stay entered by the United States 
Court of Appeals for the Eleventh Circuit.  Domineque Ray 
was executed on February 7, 2019.
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Murphy v. Collier
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 “The application for a stay of execution of sentence of death 
presented to Justice Alito and by him referred to the Court is 
granted. The State may not carry out Murphy’s execution 
pending the timely filing and disposition of a petition for a 
writ of certiorari unless the State permits Murphy’s Buddhist 
spiritual advisor or another Buddhist reverend of the State’s 
choosing to accompany Murphy in the execution chamber 
during the execution.  Justice Thomas and Justice Gorsuch 
would deny the application for a stay of execution. Justice 
Kavanaugh, concurring in grant of application for stay.” 
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Kahler v. Kansas

Insanity Defense
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 The Supreme Court will hear arguments from a condemned 
prisoner and the State of Kansas on whether or not Kansas 
violates the Eighth and Fourteenth Amendments by passing 
legislation with would abolish the defense of insanity 
altogether.  The Kansas statute at issue in this case allows a 
defendant to be convicted of a crime and sentenced to death, 
even when his mental disorder prevented him from 
understanding that his actions were wrong.  This case will be 
argued in the Court on October 17, 2019.  
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McKinney v. Arizona
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 the U.S. Court of Appeals for the Ninth Circuit reversed his 
sentence, holding that Arizona’s requirement that mitigating 
evidence be “causally connected” to the crime violated the 
U.S. Supreme Court’s long established 1982 decision in 
Eddings v. Oklahoma. The appeals court ruling also affected 
every other Arizona death-penalty case in the 15-year time 
period in which the state courts unconstitutionally limited 
mitigating evidence.
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October 17, 2019
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Atlanta's John Marshall Law School29

 The Ninth Circuit returned the case to the Arizona courts for 
resentencing, but rather than giving McKinney a new 
sentencing hearing, Pima County prosecutors asked the 
Arizona Supreme Court to conduct its own independent 
review of his sentence. McKinney argued that resentencing 
by the court would violate his right under Ring to have a jury 
decide the aggravating and mitigating evidence in his case. 
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 The Arizona Supreme Court sided with the prosecutors and 
independently reweighed the aggravating and mitigating 
evidence. Affording little weight to McKinney’s PTSD, the 
court resentenced him to death. McKinney’s Supreme Court 
petition argued that Arizona’s refusal to provide him a jury 
sentencing violated his rights under Ring and Eddings and 
deviated from the approach of other state and federal courts 
that had uniformly required jury resentencing in similar 
circumstances.
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 McKinney was convicted of two counts of first-degree 
murder for the 1991 shooting deaths of Christene Mertens 
and Jim McClain during robberies of the victims’ homes. The 
justices will consider two questions in McKinney’s case: 
 (1) whether, when a court is correcting a defendant’s sentence 

or resentencing him, it should apply current law (rather than 
the law that was in effect when his conviction became final) to 
determine whether a death sentence is warranted; and 

 (2) whether the Arizona Supreme Court should have sent the 
case back to the trial court for resentencing, rather than sending 
it to the appeals court for review.
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 Interesting denials of requests for Certiorari by the Supreme 
Court. 
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Rhines v. South Dakota
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 In the midst of National Pride Month commemorating the 
50th anniversary of the Stonewall Riots and the birth of the 
modern LGBTQ rights movement, South Dakota has 
issued a death warrant seeking to execute a gay man whose 
death sentence was tainted by anti-gay bias. Rhines was 
sentenced to death by a jury that, according to juror 
affidavits, was influenced by bigoted stereotypes in reaching 
its decision. 
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 Rhines’ sexual orientation became an issue in his trial after 
prosecution witnesses testified that Rhines was gay. 
According to the affidavits, that testimony provoked “lots of 
discussion of homosexuality” during jury deliberations. One 
juror said “[t]here was a lot of disgust. … There were lots of 
folks who were like, ‘Ew, I can’t believe that.’”
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 In a 2016 sworn statement, juror Frances Cersosimo 
reported that another juror had said “If he’s gay, we’d be 
sending him where he wants to go” by sentencing Rhines to 
life in an all-male prison. Juror Harry Keeney said in a sworn 
statement, “We also knew he was a homosexual and thought 
he shouldn’t be able to spend his life with men in prison.” 
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 The Supreme Court is again rejecting a gay death row 
inmate's appeal that claims jurors in South Dakota were 
biased against him because of his sexual orientation.

 The justices did not comment Monday in leaving in place the 
death sentence for Charles Rhines.

 On June 25, 2019, in response to a motion filed by state 
prosecutors, Pennington County circuit court Judge Robert 
A. Mandel issued an order scheduling Rhines’ execution for 
the week of November 3 – 9, 2019.
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Bobby Long v. Florida
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 In 1980, Long received a diagnosis of “Traumatic Brain 
Disease” from the Veterans Administration as a result of 
injuries sustained during his military service. He also had a 
history of several traumatic head injuries during his 
childhood. Following his diagnosis, he was discharged and 
given a “service-connected disability rating,” but received 
little or no treatment from the military or the VA for his 
brain damage. 
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 Four years later, he killed eight women in an eight-month 
span, including the murder for which he was sentenced to 
death. At Long’s trial, medical experts testified that his 
injuries had damaged the areas of the brain responsible for 
judgment and behavior control.
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 Long, 65, was pronounced dead at 6:55 p.m. on May 23, 
2019 at Florida State Prison in Raiford.  Long’s attorneys 
sought a last-minute stay from the U.S. Supreme Court, 
which denied a petition for a writ of certiorari.
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 Conclusion
 Thirty of the 50 U.S. states and the federal government have 

the death penalty on the books but some of those states, 
including California, have imposed moratoriums. The vast 
majority of executions are carried out by a handful of states. 
There were 25 U.S. executions carried out last year. 

 “For nearly three decades, Justice Kennedy served as a swing 
vote on the death penalty issues. Now, there seem to be five 
solid votes to uphold death sentences in almost every case,” 
said South Texas College of Law Houston professor Josh 
Blackman.
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 Justice Ginsberg was quoted on CNN as stating “If I were 
Queen there would be no death penalty.

 Justice Sonia Sotomayor, has written that  “if the law allowed a 
Tennessee inmate to die despite evidence of “horrific” pain during 
the process, the United States has “stopped being a civilized nation 
and accepted barbarism.”

 Justice Breyer  has written that “it may be that ... there simply is no 
constitutional way to implement the death penalty.” 

 Justice Gorsuch has complained about last-minute execution 
challenges and he has written that “the Constitution’s ban on cruel and 
unusual punishment “does not guarantee a prisoner a painless death.”
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 Justice Thomas, consistently votes in favor of proceeding 
with death sentences and has written that “thecourt’s  failure 
to issue a timely order was attributable to our own dallying, 
such delay both rewards gamesmanship and threatens to 
make last-minute stay applications the norm instead of the 
exception,” 

 Chief Justice John G. Roberts has written that “an 
execution method may result in pain, either by accident or as 
an inescapable consequence of death, [but that] does not 
establish the sort of ‘objectively intolerable risk of harm’ that 
qualifies as cruel and unusual.”
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 Justice Kavanaugh wrote the majority opinion in the 
flowers case.

 Justice Kagan has written a stinging dissent in the Ray v. 
Dunn case, arguing against Alabama’s decision to execute 
Dunn with his Muslim Imam present in the execution 
chamber.
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 Justice Alito has written “Those who oppose the death 
penalty are free to try to persuade legislatures to abolish the 
death penalty,” he told the prisoners’ lawyer. “Some of those 
efforts have been successful. They’re free to ask this court to 
overrule the death penalty. But until that occurs, is it 
appropriate for the judiciary to countenance what amounts to 
a guerilla war against the death penalty which consists of 
efforts to make it impossible for the States to obtain drugs 
that could be used to carry out capital punishment with little, 
if any, pain?” 
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Introduction 
 
 I have reviewed, but not included in this article, each of the United States Supreme 

Court cases in which the death penalty was at issue in this past term of Court; however, I 

believe the cases discussed in this presentation reflect those cases of general importance 

concerning the death penalty.  In one case, the Supreme reversed the State of Mississippi’s 

conviction and sentence of death because of the prosecutor’s violation of Batson v. 

Kentucky.  In another case, the Court dealt with yet another challenge to the method of 

execution and an inmate's proposed alternative method of dying.  In one of the cases 

discussed in this article, the Court dealt with the question of whether a person who has no 

memory of the crimes for which he was sentenced to death can be executed.  Finally, as 

part of this review article, I have discussed two cases decided by the Supreme Court during 

this past term of court which dealt with how two states, Texas and Alabama, dealt with 

issues relating to the right of a condemned prisoner to have a cleric of his choice visit with 

him at the time of his execution.   I have noted, for future discussions, a case in which the 

State of Kansas has proposed legislation which would statutorily abandoned the insanity 

defense altogether. 

 

 

Race and the Death Penalty 
 

Curtis Giovanni Flowers v. Mississippi 

588 U. S. ____ (2019) 

 

“In Batson v. Kentucky1 this Court ruled that a State may not 
discriminate on the basis of race when exercising peremptory 
challenges against prospective jurors in a criminal trial. In 
1996, Curtis Flowers allegedly murdered four people in 
Winona, Mississippi. Flowers is black. He has been tried six 
separate times before a jury for murder. The same lead 
prosecutor represented the State in all six trials.  All that we 
need to decide, and all that we do decide, is that all of the 
relevant facts and circumstances taken together establish that 
the trial court committed clear error in concluding that the 
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State’s peremptory strike of black prospective juror (name 
omitted here) was not “motivated in substantial part by 
discriminatory intent.”    
 

In 1996, Curtis Flowers, a black man, was charged with murdering four people in Winona, 

Mississippi during a robbery of a furniture store.   Flowers had previously worked at the 

furniture store but had been fired and had his pay check reduced for damaging store 

property.  He was tried six separate times before a jury for murder and the same lead 

prosecutor represented the State in all six trials.  In the first three trials, Flowers was 

convicted and sentenced to death, however, the Mississippi Supreme Court reversed each 

of those convictions because of prosecutorial misconduct primarily involving the 

discriminatory use of peremptory jury strikes in violation of Batson v. Kentucky.  In the 

first trial, Flowers was convicted, but the Mississippi Supreme Court reversed the 

conviction due to “numerous instances of prosecutorial misconduct.” In the second trial, 

the trial court found that the prosecutor discriminated on the basis of race in the 

peremptory challenge of another black juror.  In the third trial the Mississippi Supreme 

Court again reversed Flower’s conviction because the prosecutor had again discriminated 

against black prospective jurors in the jury selection process.  In Flower’s fourth and fifth 

trials, the trial court declared a mistrial because the jurors could not reach a unanimous 

decision.   

 

The prosecutor again tried Flowers for the sixth time for murder and the jury sentenced 

him to death once again.  Flowers again appealed his conviction and sentence of death on 

the basis of prosecutorial misconduct alleging, once again, violations of Batson v. Kentucky.  

In that sixth trial there were 26 prospective jurors—6 black and 20 white. The prosecutor 

exercised a total of six peremptory strikes, and used five of those six strikes against black 

prospective jurors, leaving one black juror to sit on the jury. Although the prosecutor 

struck five of the six black prospective jurors, the Mississippi Supreme Court, in a five to 

four decision, upheld the convictions and sentence of death.  The United States Supreme 

Court granted certiorari. 
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Justice Kavanaugh wrote the majority opinion and was joined by Chief Justice Roberts, and 

Justices Ginsburg, Bryer, Alito, Sotomayor, and Kagan.  Justice Thomas wrote a dissenting 

opinion which was joined, in part, by Justice Gorsuch.    

 

Kavanaugh, after an extensive review of the history of Batson v. Kentucky, wrote that the 

courts must consider several factors in determining whether or not a Batson violation has 

taken place.  He wrote 

“Our precedents allow criminal defendants raising Batson 
challenges to present a variety of evidence to support a claim 
that a prosecutor’s peremptory strikes were made on the basis 
of race. For example, defendants may present: statistical 
evidence about the prosecutor’s use of peremptory strikes 
against black prospective jurors as compared to white 
prospective jurors in the case; evidence of a prosecutor’s 
disparate questioning and investigation of black and white 
prospective jurors in the case; side-by-side comparisons of 
black prospective jurors who were struck and white 
prospective jurors who were not struck in the case; a 
prosecutor’s misrepresentations of the record when defending 
the strikes during the Batson hearing; relevant history of the 
State’s peremptory strikes in past cases; or other relevant 
circumstances that bear upon the issue of racial 
discrimination.”2 
 

This case, in substantial part, looked at the individual prosecutor in this case and how he 

used his peremptory strikes over the course of the first five trials and then the majority 

focused its scrutiny on how the prosecutor used his peremptory strikes during the sixth 

trial.  The prosecutor, Douglas Evans, a former police officer  and judge was first elected to 

the office of district attorney in 1992.  He graduated from the University of Mississippi and 

was admitted to the Mississippi Bar in 1983.  He is currently running for reelection 

unopposed.3 

 
Justice Kavanaugh noted that in applying the “lessons” from Batson, the Court cannot 

ignore that history of Flower’s case.  “We cannot take the [first five trials] history out of the 

case.”   He noted that in all six of the trials “combined, the State struck 41 of the 42 black 

prospective jurors it could have struck.”   Justice Kavanaugh also made note of the number 
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and character of the questions the prosecutor asked of the white prospective jurors and 

then compared those questions to the questions asked of the black prospective jurors.  The 

prosecutor asked the five black prospective jurors a total of 145 questions.  In contrast the 

prosecutor asked the eleven seated white jurors a total of only twelve questions.   Justice 

Kavanaugh pointed out that the Court’s precedents have already acknowledged that “if the 

use of disparate questioning is determined by race at the outset, it is likely [that] a 

justification for a strike based on the resulting divergent views would be pretextual.”4 

 

In reversing the Mississippi Supreme Court’s upholding of Flower’s conviction and 

sentence of death in the sixth trial, Kavanaugh wrote:  

 

“To reiterate, we need not and do not decide that any one of 
those four facts alone would require reversal. All that we need 
to decide, and all that we do decide, is that all of the relevant 
facts and circumstances taken together establish that the trial 
court at Flowers’ sixth trial committed clear error in 
concluding that the State’s peremptory strike of black 
prospective juror Carolyn Wright was not motivated in 
substantial part by discriminatory intent. In reaching that 
conclusion, we break no new legal ground. We simply enforce 
and reinforce Batson by applying it to the extraordinary facts 
of this case. We reverse the judgment of the Supreme Court of 
Mississippi, and we remand the case for further proceedings 
not inconsistent with this opinion.”5 
 

Justice Thomas wrote a stinging dissent arguing that there was no racial discrimination in 

the prosecutor’s use of the state’s peremptory strikes.  Justice Thomas took issue with the 

majorities math concerning the number of strikes used by the prosecutors.  Perhaps, the 

real basis of Thomas’s dissent (joined by Justice Gorsuch) came when he noted that “Much 

of the Court’s opinion is a paean to Batson v. Kentucky, which requires that a duly 

convicted criminal go free because a juror was arguably deprived of his right to serve on a 

jury.  That rule was suspect when it was announced, and I am even less confident of it 

today.  (emphasis added)6  He then concludes his attack on Batson by writing that “I doubt 

‘whether a party who has no personal constitutional right at stake in a case should ever be 

allowed to litigate the constitutional rights of others.’”7 
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Method of Execution and the Death Penalty 
 

Russell Bucklew v. Anne L. Precythe, Director, Missouri Department of Corrections 

139 S.Ct. 1112 (2019) 

“Baze and Glossip govern all Eighth Amendment challenges, 
whether facial or as-applied, alleging that a method of 
execution inflicts unconstitutionally cruel pain. The Eighth 
Amendment forbids "cruel and unusual" methods of capital 
punishment but does not guarantee a prisoner a painless 
death.  When it comes to determining whether a punishment is 
unconstitutionally cruel because of the pain involved, the law 
has always asked whether the punishment superadds pain well 
beyond what's needed to effectuate a death sentence. And 
answering that question has always involved a comparison 
with available alternatives, not an abstract exercise in 
"categorical" classification. The substantive meaning of the 
Eighth Amendment does not change depending on how broad a 
remedy the plaintiff chooses to seek. Mr. Bucklew's solution 
also invites pleading games, and there is little likelihood that 
an inmate facing a serious risk of pain will be unable to identify 
an available alternative.” 

Another year and another challenge to the method of execution!  In Bucklew v. Precythe,8 a 

case from the State of Missouri, the condemned person challenged Missouri’s use of lethal 

injection and offered an alternative means of execution.  Russell Bucklew’s challenge was 

not a broad challenge to lethal execution as many other recent cases have been, but rather 

a challenge based upon his particular and individualized circumstances.  Bucklew alleged 

that it would be unconstitutional to execute him by lethal injection because he suffers from 

a rare medical condition that has caused blood-filled tumors to grow in his neck and throat. 

Even if everything goes as planned, he told the justices, there is a real chance that execution 

by lethal injection will cause him agonizing pain, because the tumors could rupture and fill 

his mouth and airway with blood.  He offered “lethal gas” as a substitute method of 

execution.  His offer was to allow the State to cause him to inhale nitrogen gas.  It should be 

noted that this is not altogether novel concept.   
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Oklahoma, Alabama and Mississippi have authorized nitrogen for executions and are 

developing protocols to use it, which represents a leap into the unknown.  What little is 

known about human death by nitrogen comes from industrial and medical accidents and its 

use in suicide. In accidents, when people have been exposed to high levels of nitrogen and 

little air in an enclosed space, they have died quickly. In some cases co-workers who rushed 

in to rescue them also collapsed and died.   

Nitrogen itself is not poisonous, but someone who inhales it, with no air, will pass out 

quickly, probably in less than a minute, and die soon after — from lack of oxygen. The same 

is true of other physiologically inert gases, including helium and argon, which kill only by 

replacing oxygen.  A report from the United States Chemical Safety and Hazard 

Investigation Board said that breathing “an oxygen-deficient atmosphere” can knock a 

person unconscious after just one or two breaths, and that “the exposed person has no 

warning and cannot sense that the oxygen level is too low.”9 

Bucklew argued that he suffers from a disease called cavernous hemangioma,10 which causes 

vascular tumors—clumps of blood vessels—to grow in his head, neck, and throat. His complaint 

alleged that this condition could prevent the pentobarbital from circulating properly in his body; 

that the use of a chemical dye to flush the intravenous line could cause his blood pressure to 

spike and his tumors to rupture; and that pentobarbital could interact adversely with his other 

medications. 

A federal appeals court turned down Bucklew’s request to block his execution. It concluded 

that Bucklew had not shown that using lethal gas, which he had suggested as an alternative 

method of execution, would significantly reduce the likelihood that he would suffer 

unnecessarily.  In the case of Baze v. Rees,11  The Supreme Court, in reviewing Kentucky's 

“three-drug protocol,” concluded that a State's refusal to alter its lethal injection protocol 

could violate the Eighth Amendment only if an inmate first identified a "feasible, readily 

implemented" alternative procedure that would "significantly reduce a substantial risk of 

severe pain."12 
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In denying Russell Bucklew’s request that Missouri provide him with an execution other 

than lethal injection, the court noted that he has the burden of showing that execution by 

lethal injection violates the Eighth Amendment as a result of previous Supreme Court 

decisions.  An inmate seeking to identify an alternative method of execution is not limited 

to choosing among those presently authorized by a particular State's law. A prisoner may 

point to a well-established protocol in another State as a potentially viable option. Of 

course, in a case like that a court would have to inquire into the possibility that one State 

possessed a legitimate reason for declining to adopt the protocol of another. And existing 

state law might be relevant to determining the proper procedural vehicle for the inmate's 

claim.13 

The Court’s majority further noted that pursuant to the Court’s decision in Glossip, an 

inmate must show that his proposed alternative method is not just theoretically "`feasible'" 

but also "`readily implemented.'  In other words, condemned person's proposal must be 

sufficiently detailed to permit a finding that the State could carry it out "relatively easily 

and reasonably quickly.” The court held that Bucklew’s proposed alternative method of 

execution fell well short of that standard. The majority opinion noted that he presented no 

evidence on essential questions like how nitrogen gas should be administered (using a gas 

chamber, a tent, a hood, a mask, or some other delivery device); in what concentration 

(pure nitrogen or some mixture of gases); how quickly and for how long it should be 

introduced; or how the State might ensure the safety of the execution team, including 

protecting them against the risk of gas leaks.  

The Court then noted that “even if a prisoner can carry his burden of showing a readily 

available alternative, he must still show that it would significantly reduce a substantial risk 

of severe pain. A minor reduction in risk is insufficient; the difference must be clear and 

considerable. Over the course of this litigation, Mr. Bucklew's explanation why nitrogen 

hypoxia meets this standard has evolved significantly. But neither of the two theories he 

has advanced in this Court turns out to be supported by record evidence.” 

Bucklew argued that the execution team, when using the lethal injection method of 

execution, might try to insert an IV into one of his peripheral veins, which could cause the 
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vein to rupture; or the team might instead use an allegedly painful "cut-down" procedure to 

access his femoral vein. He also says that he might be forced to lie flat on his back during 

the execution, which could impair his breathing even before the pentobarbital is 

administered. And he says the stress from all this could cause his tumors to bleed, further 

impairing his breathing.  The Court wrote, however, that the problem with all of these 

contentions is that they rest on speculation unsupported, if not affirmatively contradicted, 

by the evidence in this case. Nor does the principal dissent contend otherwise. So, for 

example, uncontroverted record evidence indicates that the execution team will have 

discretion to adjust the gurney to whatever position is in Mr. Bucklew's best medical 

interests.14 

In rejecting Russell Bucklew’s appeal, the court held that “[I]n sum, even if execution by 

nitrogen hypoxia were a feasible and readily implemented alternative to the State's chosen 

method, Mr. Bucklew has still failed to present any evidence suggesting that it would 

significantly reduce his risk of pain. For that reason as well, the State was entitled to summary 

judgment on Mr. Bucklew's Eighth Amendment claim.”15 

 

Mental Illness/Disease and the Death Penalty 

Vernon Madison v. Alabama, 139 S.Ct. 718 (2019) 

“Under Ford and Panetti, the Eighth Amendment may permit 
executing a prisoner even if he cannot remember committing 
his crime. Panetti asks only about a person's comprehension of 
the State's reasons for resorting to punishment, not his 
memory of the crime itself. And the one may exist without the 
other. Such memory loss, however, still may factor into the 
analysis Panetti demands. If that loss combines and interacts 
with other mental shortfalls to deprive a person of the capacity 
to comprehend why the State is exacting death as a 
punishment, then the Panetti standard will be satisfied.  .  . 
Ford and Panetti hinge on the prisoner's "[in]comprehension 
of why he has been singled out" to die, (cite omitted) and kick 
in if and when that failure of understanding is present, 
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irrespective of whether one disease or another is to blame. In 
evaluating competency, a judge must therefore look beyond 
any given diagnosis to a downstream consequence.  .  .  Because 
this Court is uncertain whether the state court's decision was 
tainted by legal error, this case is remanded to that court for 
renewed consideration of Madison's competency.” 

In Madison v. Alabama16 the Court was faced with the issue of the State of Alabama’s 

proposed execution of a person who presented a mental health status of not being able to 

remember the facts of why he is to be executed.  In addition to the discussion of this case, 

and the implications of its 4-3 opinion, I make note of a discussion of a case in which the 

Supreme Court has granted certiorari in the case Khaler v. Kansas for the next term of 

court.17  In the Khaler case, the Supreme Court will be called upon to decide whether 

Kansas’s legislature violates the Eighth Amendment of the Constitution’s prohibition 

against “cruel and unusual punishment’s” clause by creating a criminal law statute which 

abolished insanity as a defense to the commission of crime. 

 

The Madison v. Alabama18 case called into question as to whether or not the decisions in 

Ford v. Wainwright19 and Panetti v. Quarterman20 would be extended to include a 

defendant who, subsequent to his conviction and sentence of death, suffers from such a 

mental disability that he has no memory of his commission of a capital offense.  The case 

also had a second issue to resolve and that was whether or not the evolving standards of 

decency and the Eighth Amendment’s prohibition of cruel and unusual punishment bar the 

execution of a prisoner whose competency has been compromised by vascular dementia 

and multiple strokes causing severe cognitive dysfunction and a degenerative medical 

condition that prevents him from remembering the crime for which he was convicted or 

understanding the circumstances of his scheduled execution. 

The case began when Vernon Madison shot and killed Mobile, Alabama police officer while 

responding to a domestic disturbance call.  After a trial, Madison was convicted of murder 

and sentenced to death.  His first two convictions were overturned on appeal and after his 

third trial in 1994, the judge overruled an Alabama jury’s recommendation of a life 

sentenced Madison to death.  
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Madison was originally scheduled to be executed in May 2016.  However his appellate 

attorneys requested that the court conduct a competency hearing, prior to his execution, on 

the basis that, after suffering a number of strokes that impacted his mental capacity, 

Madison could no longer remember the crime he committed. Madison’s attorneys alleged  

that Madison could not even remember that he was on death row.  They alleged that this 

memory loss occurred after Madison suffered a number of strokes that impacted his mental 

capacity. The Court appointed a psychologist who, after evaluating Madison, testified that 

while Madison had "significant body and cognitive decline as a result of strokes," he 

understood what he was convicted of and the proposed punishment. The State of Alabama 

argued that understanding was enough to allow for execution. The trial court agreed, but 

the Eleventh Circuit issued a stay of execution and subsequently found that Madison was 

incompetent to be executed.  However, the United States Supreme reversed the Eleventh 

Circuit’s decision and sent the case back to Alabama.  Madison was again scheduled to be 

executed in January 25, 2018.   Madison then filed an appeal with the U.S. Supreme Court 

and the court granted Certiorari and issued a stay of execution pending the outcome of his 

appeal.    

The Supreme Court granted a hearing on the questions of whether, pursuant to the Ford 

and Panetti decisions, a State may execute a prisoner whose mental disability leaves him 

without memory of his commission of the capital offense?  The Court also wanted 

arguments from Madison and the State of Alabama as to whether or not the evolving 

standards of decency and the Eighth Amendment's prohibition of cruel and unusual 

punishment bar the execution of a prisoner whose competency has been compromised by 

vascular dementia and multiple strokes causing severe cognitive dysfunction and a 

degenerative medical condition which prevents him from remembering the crime for 

which he was convicted or understanding the circumstances of his scheduled execution. 

 It would be instructive to remember that the term insanity is not a medical or 

psychological term but a legal term.21   The Model Penal Code provides that a criminal 

defendant is not guilty by reason of insanity if he is diagnosed with a relevant mental defect 

(for example, severe mental retardation or schizophrenia disorder) and at the time of the 
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incident was unable to either:  (1) appreciate the criminality of his conduct; or (2) conform 

his conduct to the requirements of the law.  Therefore, a legally insane person must have 

been diagnosed with a mental defect and either did not know right from wrong or lacked 

the ability to control an impulse that led to the incident.22 

Forty six states have adopted some form of the “insanity defense.  Most of those states use 

either the Model Penal Code version or use a less expansive version commonly called the 

McNaughten Rule. 23  For example, Georgia statutory law differentiates between “insanity” 

and “mental illness.” "Insane at the time of the crime" means “A person shall not be found 

guilty of a crime if, at the time of the act, omission, or negligence constituting the crime, the 

person did not have mental capacity to distinguish between right and wrong in relation to 

such act, omission, or negligence.”24  Georgia also provides that “A person shall not be 

found guilty of a crime when, at the time of the act, omission, or negligence constituting the 

crime, the person, because of mental disease, injury, or congenital deficiency, acted as he 

did because of a delusional compulsion as to such act which overmastered his will to resist 

committing the crime.”25 

 

In Ford v. Wainwright the Court declared that a state may not execute an “insane” person.  

In Panetti v. Quarterman, the Court set out the appropriate competency standard: A State 

may not execute a prisoner whose “mental state is so distorted by a mental illness” that he 

lacks a “rational understanding” of “the State’s rationale for [his] execution.  Panetti asks 

only about a person’s comprehension of the State’s reasons for resorting to punishment 

and not about his memory of the crime itself. And the one may exist without the other. Such 

memory loss, however, still may factor into the analysis Panetti demands. If that loss 

combines and interacts with other mental shortfalls to deprive a person of the capacity to 

comprehend why the State is exacting death as a punishment, then the Panetti standard 

will be satisfied. 

Justice Kagan, in her opinion for the majority, held that Under Ford and Panetti, the Eighth 

Amendment may prohibit a state from executing a prisoner even though he suffers from 

dementia or another disorder rather than psychotic delusions. Justice Kagan held that the 
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Panetti standard focuses on whether a mental disorder has had a particular effect and did 

not deal with establishing any precise cause. Ford and Panetti hinged on the prisoner’s 

“[in]comprehension of why he has been singled out” to die and the Court’s decision in those 

cases take effect when the defendant’s failure of understanding is present, irrespective of 

whether one disease or another is to blame. In evaluating competency, a judge must 

therefore look beyond any given diagnosis to a downstream consequence. 

After hearing oral arguments and studying the briefs from both the State of Alabama and 

Madison, the Court again remanded the case to the Alabama courts for a renewed 

consideration of Madison’s competency.  Kagan, again writing for the majority noted that 

The state court’s 2018 ruling—which states only that Madison “did not prove a substantial 

threshold showing of insanity[ ]”—does not provide any assurance that the court knew a 

person with dementia, and not psychotic delusions, might receive a stay of execution.  The 

sole question on which Madison’s competency depends is whether he can reach a rational 

understanding of why the State wants to execute him.  

According to Justice Kagan, the Court has yet to answer the question “[A]gain, is the failure 

to remember committing a crime alone enough to prevent a State from executing a 

prisoner?  According to Justice Kagan, the Supreme Court’s decisions in Ford and Panetti 

clearly allow the execution of a person who “even if he cannot remember committing his 

crime.”  However, Ford and Panetti may prohibit a person from being executed “even if he 

suffers from dementia, rather than delusions.”   

On remand, Madison must present satisfactory evidence that his inability to remember the 

facts of the crime or understand why he has been sentenced to death is based upon 

whether he lacks a “rational understanding of why the State wants to execute him.  Thus, if 

the evidence to be presented at the remand court determines that, although Madison does 

not remember the crime, he does have a rational basis for understanding that he is being 

executed from a crime (a crime he committed but does not remember) he will be executed 

by the State of Alabama.26 

During the next term of Court, the justices will deal with a case from the State of Kansas 

dealing the abolition of the insanity defense altogether.  In the case of Khaler v. Kansas, 
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the Court will hear arguments from a condemned prisoner and the State of Kansas on 

whether or not Kansas violates the Eighth and Fourteenth Amendments by passing 

legislation with would abolish the defense of insanity altogether.  The Kansas statute at 

issue in this case allows a defendant to be convicted of a crime and sentenced to death, 

even when his mental disorder prevented him from understanding that his actions were 

wrong.27  This case will be argued in the Court on October 17, 2019.   

Under Kansas law, a jury cannot consider mental disease or defect as a defense to a crime 

except insofar as it shows “that the defendant lacked the mental state required as an 

element of the offense charged.” In effect, this law makes it irrelevant as to “whether the 

defendant is unable to know the nature and quality of his actions or know the difference 

between right and wrong with respect to his actions.”28 

 

Religion and the Death Penalty 

 

Jefferson S. Dunn, Commissioner, Alabama Department of Corrections v Domineque 

Hakim Marcelle Ray, 586 U.S. ___ (2019) 

The application to vacate the stay of execution of sentence of 
death entered by the United States Court of Appeals for the 
Eleventh Circuit on February 6, 2019, presented to Justice 
Thomas and by him referred to the Court, is granted. On 
November 6, 2018, the State scheduled Domineque Ray’s 
execution date for February 7, 2019. Because Ray waited until 
January 28, 2019 to seek relief, we grant the State’s application 
to vacate the stay entered by the United States Court of 
Appeals for the Eleventh Circuit.  Domineque Ray was executed 
on February 7, 2019. 

 

Domineque Ray was sentenced to death for the 1995 rape and murder of a 15-year-old girl.  

During the preparations for Ray’s execution (approximately ten days prior to the scheduled 

execution) Ray asked for the chaplain to be excluded from the execution chamber and for 
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his imam to be substituted in the chaplain’s place. As a concession to Ray’s religious beliefs, 

the Alabama Department of Corrections volunteered to exclude the non-Muslim chaplain 

from the execution chamber, but it refused to allow any “free-world” witness, including a 

spiritual advisor of any faith, to witness an execution from within the chamber as a matter 

of security. 

 

Ray argued to the United Supreme Court that the Alabama Department of Corrections 

violated his rights under the Religious Land Use and Institutionalized Persons Act,29 and 

the Establishment Clause30 by prohibiting his imam, who is neither an employee of the 

Department of Corrections nor trained in the execution protocol, from being present within 

the execution chamber at the time of his execution. To ensure the safety, security, and 

orderliness of the execution process, the only people allowed in the execution chamber 

with the condemned are Department of Corrections employees. The execution protocol 

specifies that one of those employees is the Holman Correctional Facility’s chaplain. In 

addition to being a Department of Corrections employee, the chaplain is a member of the 

execution team. He is present in the chamber during executions and will pray with the 

condemned if the condemned so desires. All other witnesses, including spiritual advisors of 

all faiths, may witness from one of the adjacent viewing rooms, separated from the 

execution chamber by two-way glass. 

In Larson v. Valente,31 the Supreme Court held that "one religious denomination cannot be 

officially preferred over another.  However, in a short unsigned order, United States 

Supreme Court in Ray’s case said Mr. Ray, 42, took too long after his execution date was 

announced in November to file his claim.  “Ray waited until Jan. 28, 2019, to seek relief,” the 

order said, citing precedent allowing courts to “consider the last-minute nature of an 

application to stay an execution in deciding whether to grant equitable relief.” Chief Justice 

John Roberts, joined by Justices Clarence Thomas, Samuel Alito, Neil Gorsuch and Brett 

Kavanaugh, formed the majority.  Thus, the Alabama prison officials would only allow the 

Department of Corrections own Christian chaplain to offer the prisoner solace from inside the 

execution chamber. They said it would be a security risk to let someone into the room who 
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wasn't an employee of the state's corrections department.  Ray's imam, Yusef Maisonet, could 

only watch from the next room, behind glass. 

On February 27th, over the dissents of Justices Kagan, Ginsberg, Breyer, and Sotomayor, the 

Supreme Court sent Ray’s case back to Alabama with permission to continue with his execution 

without Ray’s imam being present at his side. 

 

Patrick Henry Murphy v.  Bryan Collier, Executive Director, Texas Department of 

Criminal Justice, 587 U. S. ____ (2019) 

“The application for a stay of execution of sentence of death 
presented to Justice Alito and by him referred to the Court is 
granted. The State may not carry out Murphy’s execution 
pending the timely filing and disposition of a petition for a writ 
of certiorari unless the State permits Murphy’s Buddhist 
spiritual advisor or another Buddhist reverend of the State’s 
choosing to accompany Murphy in the execution chamber 
during the execution.  Justice Thomas and Justice Gorsuch 
would deny the application for a stay of execution. Justice 
Kavanaugh, concurring in grant of application for stay.”32 

One month allowing the State of Alabama to proceed with Hakim Ray’s execution without his 

Muslim spiritual advisor being present, the Supreme Court faced a very similar claim of religious 

discrimination based upon a violation of the Establish Clause33 and the provisions of Religious 

Land Use and Institutionalized Persons Act.34   This time the Supreme Court granted a stay of 

execution to Patrick Henry Murphy on March 28, 2019.  

The Court noted that for this kind of claim, there would be at least two possible equal-treatment 

remedies available to the State going forward:  

(1) allow all inmates to have a religious adviser of their religion in 
the execution room; or  
(2) allow inmates to have a religious adviser, including any state-
employed chaplain, only in the viewing room, not the execution 
room.  
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A State may choose a remedy in which it would allow religious advisers only into the viewing 

room and not the execution room because there are operational and security issues associated 

with an execution by lethal injection. Things can go wrong and sometimes do go wrong in 

executions, as they can go wrong and sometimes do go wrong in medical procedures. States 

therefore have a strong interest in tightly controlling access to an execution room in order to 

ensure that the execution occurs without any complications, distractions, or disruptions. The 

solution to that concern would be to allow religious advisers only into the viewing room and not 

into the execution chamber.  In any event, the choice of remedy going forward is up to the State. 

What the State may not do, according to the Supreme Court, is allow Christian or Muslim 

inmates but not Buddhist inmates to have a religious adviser of their religion in the execution 

room. 

The Supreme Court granted a stay of execution to Patrick Henry Murphy on March 28, 2019. 

Justices Thomas and Gorsuch dissented from the grant of the stay, and Justice Kavanaugh wrote 

a concurring opinion. Murphy challenged his execution because Texas allowed Christian and 

Muslim spiritual advisors in the execution chamber but his Buddhist spiritual adviser would be 

excluded. Texas argued that the Christian and Muslim advisors were state employees, and the 

exclusion of non-state employees was justified on security grounds. Apparently there are no 

Buddhist spiritual advisors on the Texas Department of Correction’s payroll.  Justice Kavanaugh 

based his concurrence on the principle that “[t]he government may not discriminate against 

religion generally or against particular religious denominations.” He noted that the state could 

address security concerns by excluding all spiritual advisors from the execution chamber. 

However, “[w]hat the State may not do, in my view, is allow Christian or Muslim inmates but 

not Buddhist inmates to have a religious adviser of their religion in the execution room.”  

 Although Georgia’s Constitution clearly asserts the foundational religious freedom:  

No inhabitant of this state shall be molested in person or 
property or be prohibited from holding any public office or 
trust on account of religious opinions; but the right of freedom 
of religion shall not be so construed as to excuse acts of 
licentiousness or justify practices inconsistent with the peace 
and safety of the state.35 
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 It is interesting to note that Georgia’s only statutory assertion of a religious right 

concerning clergy is found in the evidence code: 

Every communication made by any person professing religious 
faith, seeking spiritual comfort, or seeking counseling to any 
Protestant minister of the Gospel, any priest of the Roman 
Catholic faith, any priest of the Greek Orthodox Catholic faith, 
any Jewish rabbi, or any Christian or Jewish minister or similar 
functionary, by whatever name called, shall be deemed 
privileged. No such minister, priest, rabbi, or similar 
functionary shall disclose any communications made to him or 
her by any such person professing religious faith, seeking 
spiritual guidance, or seeking counseling, nor shall such 
minister, priest, rabbi, or similar functionary be competent or 
compellable to testify with reference to any such 
communication in any court.36 

From the plain wording of this statute, the only direct mention of a clergy relationship is 

limited to “Protestant,” “Roman Catholic,” “Orthodox Catholic” and “Jewish” faiths.  The 

Statute does give a generalized acknowledgement of “”similar functionar[ies]” there is not 

direct (or even oblique) reference to Muslim, Hindu, Buddhist faiths.  Although Christianity 

is the predominate religion, by percentage, it is certainly not the only religion in the world.  

Muslims make up the second largest religious group, with 1.8 billion people, or 24% of the 

world’s population, followed by religious “nones” (16%), Hindus (15%) and Buddhists (7%).37 

Although this issue has not been raised in the numerous Georgia executions, there is a real 

possibility that it will in the near future.38  One of the few times that the Georgia courts have 

been called upon to deal with the status of a non-Protestant, non-Catholic, or non-Jewish clergy 

or spiritual advisor was in Manous v. State.  In that decision, the Georgia Court of Appeals held: 

This Code section makes privileged any communication “made by 
any person professing religious faith, seeking spiritual comfort, or 
seeking counseling to any Protestant minister of the Gospel, any 
priest of the Roman Catholic faith, any priest of the Greek 
Orthodox Catholic faith, any Jewish rabbi, or to any Christian or 
Jewish minister, by whatever name called.” We do not find the 
“spiritual advisor” or “psychic” to be included in these terms, 
under the evidence in this case.39 
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Georgia’s Department of Corrections does have a detailed operating procedure devoted to the 

subject of prison chaplains, none of those provisions or operating procedures address the issue of 

the rights of non-Christian chaplains at executions.  Prison chaplains are employees of the 

Department of Corrections and each chaplain is “responsible for their facility’s over all 

religious program, including supervising and conducting or coordinating all religious 

programs in accordance with policy. Chaplains serve the entire population, not only 

offenders of that chaplain’s religious affiliation or denomination. When a religious leader of 

an offender's faith is not represented through the chaplaincy staff or volunteers, the 

chaplain or designated staff member assists the offender in contacting a person who has 

the appropriate credentials from the faith judicatory. That representative ministers to the 

offender under the supervision of the chaplain.”40 

 

Conclusion 

The 2018 – 2019 term of the United States Supreme Court did not change death penalty 

jurisprudence!  What we learned from this past term of Court is that the current majority of 

the Court will not prevent the states or the federal government from continuing to execute 

individuals.  For those Court watchers who keep looking for signs that the Supreme Court 

will abolish or declare the death penalty,  you will be disappointed.    It is clear, at least 

from this term of Court, that the death penalty will not disappear because of our “evolving 

standards of decency.”41   

What we will see is a demand by the current majority to expedite the review of death 

penalty appeals and tighten the guidelines to be applied to such matters and jury selection, 

method of execution, and mental illness defenses. In a study conducted in 2007, it was 

determined that measuring from date of death sentence,  

“[takes] a median 966 days to complete direct appeal. 
Petitioning the U.S. Supreme Court added 188 days where 
certiorari was denied, and a median 250 days where certiorari 
was granted and the issues were decided on the merits. 



20 
 

Virginia is the most efficient of all states in the study, with a 
median processing time from sentence to [court of last resort] 
ruling of 295 days. Measuring from notice of appeal to [court of 
last resort] decision, Georgia, at 297 days, is the fastest court of 
last resort. Ohio, Tennessee, and Kentucky were the least 
efficient the courts of last resorts, consuming respectively, 
1,388, 1,350 and 1,309 days. However, Ohio subsequently 
reduced its time consumption by 25 percent by eliminating 
intermediate appeals court review. Median time consumption 
of capital appeals from notice of appeal to [court of last resort] 
decision was 921 days, far in excess of American Bar 
Association guidelines, which call for 50 percent of all appeals 
to be completed in 290 days.”42 

Justice Alito, in his dissent in the Murphy v. Collier decision granting a stay of execution to 

Murphy, expressed his frustration with slow manner in which lower courts and even the 

Supreme Court handle the resolution of death penalty appeals.  This frustration is 

apparently shared by the majority of the Court which clearly has no problem with the 

efficacy and constitutionality of the death penalty.  Justice Alito also expressed the 

frustration of the majority members of the Court on last minute defenses and last minute 

issues being raised in death penalty cases.  Justice Alito wrote that “because inexcusably 

late stay applications present a recurring and important problem and because religious 

liberty claims like Murphy’s may come before the Court in future cases, I write now to 

explain why, in my judgment, the Court’s decision in this case was seriously wrong. . . [A] 

stay of execution is an equitable remedy. It is not available as a matter of right, and equity 

must be sensitive to the State’s strong interest in enforcing its criminal judgments without 

undue interference from the federal courts.”43 
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In the 2018-2019 term, the United States Supreme Court decided three cases relating to 

the First Amendment right to free speech:  Iancu v. Brunetti (registration of trademarks), Nieves 

v. Bartlett (retaliatory arrest), and Manhattan Community Access Corp. v. Halleck (state action 

doctrine).  None of these cases was decided by a unanimous court.  In each case, even though the 

majority states that it is applying precedent and is not expanding the rule of law, the dissenters 

take the majority to task for misapplying and/or expanding that same precedent.  The controlling 

opinion for each case was authored by a different Justice.  Justice Sotomayor, however, dissented 

in all 3 cases. 

 

Iancu v. Brunetti 

 In Iancu v. Brunetti, in an opinion written by Justice Kagan, a majority of the Court held 

that Section 1052(a) of the Lanham Act, which prohibits the registration of marks that 

“[c]onsist[] of or comprise[] immoral[] or scandalous matter,” is unconstitutional because it 

discriminates against viewpoints.  The majority stated that its holding was consistent with the 

Court’s 2017 decision in Matal v. Tam, 582 U.S. ___ (2017), which invalidated the Lanham 

Act’s bar on the registration of “disparaging” trademarks.  In Matal, the Court agreed that “if a 

trademark registration bar is view-point based, it is unconstitutional” and that “the disparagement 

bar was view-point based.”  Opinion at 4.  All of the Justices agree that “[t]he government may 

not discriminate against speech based on the ideas or opinions it conveys.”  Id. 

 Erik Brunetti, an artist and entrepreneur, founded a clothing line that uses the trademark 

“FUCT”, which is also the clothing brand’s name.  The name is pronounced by stating each of 

the four letters F-U-C-T, not pronouncing the letters as a word.  The U.S. Patent and Trademark 
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Office (PTO) refused to grant a trademark because it found that “FUCT” fell into the “immoral 

or scandalous” category and thus, was not eligible for registration. 

 In determining whether a trademark fits into the “immoral or scandalous” category, the 

PTO asked “whether a ‘substantial composite of the general public’ would find the mark 

‘shocking to the sense of truth, decency, or propriety;” “giving offense to the conscience or 

moral feelings”; “calling out for condemnation”; “disgraceful”; “offensive”; “disreputable”; or 

“vulgar.”  Opinion at 3.  Both the PTO examining attorney and the PTO’s Trademark Trial and 

Appeal Board found that the mark was “‘highly offensive’ and ‘vulgar’, and that it had 

‘decidedly negative sexual connotations.’”  In making its decision the Board reviewed Brunetti’s 

website and products, and based on that review “thought, the mark communicated ‘misogyny, 

depravity, [and] violence.’”  The Board concluded that “[w]hether one considers [the mark] as a 

sexual term, or finds that [Brunetti] had used [the mark] in the context of extreme misogyny, 

nihilism or violence, we have no question but that [the term is] extremely offensive.”  Id.  

Brunnetti brought a facial challenge to Section 1052(a)’s “immoral or scandalous” bar. 

 Relying on dictionary definitions of the terms, the majority found that the “immoral or 

scandalous” bar was viewpoint based.  Opinion 5-6.  The majority stated that “the Lanham Act 

allows registration of marks when their messages accord with, but not when their messages defy, 

society’s sense of decency or propriety.”  Opinion at 6.  Key to the majority’s holding was that 

the PTO interpreted “immoral or scandalous” as a “unitary provision” – using the terms as 

synonyms. 

 The Government argued that the statute could be construed to limit the alleged viewpoint 

bias and proposed that the statutory bar be limited to those “marks that are offensive [or] 

shocking to a substantial segment of the public because of their mode of expression, independent 



Page 4 of 16 
 

of any views that they may express.”  Opinion at 8.  The majority refused to adopt the 

government’s argument because the statute was not ambiguous.  The majority stated that while it 

may interpret statutory language to “avoid serious constitutional doubts”, that canon of 

construction only applies when an ambiguity exists in the statutory language.  Section 502(a) of 

the Lanham Act is not ambiguous; to interpret the statute as proposed by the government would 

“not interpret the statute Congress enacted, but [would] fashion a new one.” 

 The majority also declined the government’s request to apply the overbreadth doctrine 

and uphold the statute against a facial attack because the statute’s “unconstitutional applications 

are not ‘substantial’ relative to ‘the statute’s plainly legitimate sweep.’”  Opinion at 10.  

Although the majority stated that the overbreadth doctrine does not apply to viewpoint 

discrimination, it went on to find that “the ‘immoral and scandalous’ bar is substantially 

overbroad,” and concluded by stating that “[t]here are a great many immoral and scandalous 

ideas in the world (even more than there are swearwords), and the Lanham Act covers them all.” 

 Justice Alito wrote a concurring opinion to make two points.  First, Alito stated that “[a]t 

a time when free speech is under attack, it is especially important for this Court to remain firm 

on the principle that the First Amendment does not tolerate viewpoint discrimination.”  Alito 

Opinion at 1.  Second, Alito wanted to send Congress the message that “[o]ur decision does not 

prevent Congress from adopting a more carefully focused statute that precludes the registration 

of marks containing vulgar terms that play no real part in the expression of ideas.”  Id. 

 Chief Justice Roberts wrote an opinion concurring in part with the majority that the Court 

cannot accept the government’s proposed limited interpretation because to do so would rewrite 

the statute.  Roberts Opinion at 1.  Roberts opinion dissents in part, agreeing with Justice 

Sotomayor’s dissent that “scandalous” is susceptible of a narrowing construction that would limit 
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trademarks, not for the idea being communicated, but for the mode of communication.  Roberts 

Opinion at 1-2. 

 Justice Breyer wrote an opinion concurring in part and dissenting in part.  Breyer agrees 

with Justice Sotomayor that “scandalous” should be interpreted to “refer only to certain highly 

‘vulgar’ or ‘obscene’ modes of expression.”  Breyer Opinion at 1.  The bulk of Breyer’s opinion 

is spent criticizing the Court’s free speech jurisprudence stating that he does not like the 

category-based approach that the Court has developed and would instead ask “whether the 

regulation at issue ‘works speech-related harm that is out of proportion to its justifications.”  

Breyer Opinion at 3.  Applying his own proportionality rule, Breyer concludes that the statute 

“as interpreted by Justice Sotomayor, does not violate the First Amendment.”  Breyer Opinion at 

5.  Breyer reaches this conclusion based on two premises: 1. Because trademarks are highly 

regulated, an applicant should not expect complete freedom but should expect “linguistic 

regulation”.  2.  “When the government registers a mark, it is necessarily ‘involv[ed] in 

promoting that mark’”.   Breyer Opinion at 6.  Thus, the government has an interest in not 

promoting or being associated with marks that include vulgar terms.  Id.  According to Breyer, 

the government also has an interest in avoiding the disruption of commerce that could happen 

with the use of vulgar trademarks and an interest in protecting “the sensibilities of children”.  

Breyer Opinion at 7-8.  Breyer does not address the Court’s First Amendment jurisprudence that 

the government cannot limit adults to what is appropriate for children. 

 Justice Sotomayor wrote a dissenting opinion stating that “[t]he Court’s decision today 

will beget unfortunate results. . . the Government will have no statutory basis to refuse (and thus 

no choice but to begin) registering marks containing the most vulgar, profane, or obscene words 

and images imaginable.”  Sotomayor Opinion at 1.  Sotomayor states that it is possible to read 
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Section 1052(a)’s “bar on the registration of ‘scandalous’ marks to address only obscenity, 

vulgarity, and profanity.  Such a narrowing construction would save the duly enacted legislative 

text by rendering it a reasonable, viewpoint-neutral restriction on speech that is permissible in 

the context of a beneficial government initiative like the trademark-registration system.”  Id.  

Sotomayor agrees with the majority that the statute’s bar of immoral marks is unconstitutional 

viewpoint discrimination.  Sotomayor first sets out the principles of statutory construction that 

allows the Court to interpret immoral and scandalous as two separate terms and thus, two 

separate prohibitions and then uses those principles of statutory construction to interpret the term 

“scandalous.”  Sotomayor concludes that Congress can regulate the mode of speech and that 

regulating the mode of speech is viewpoint neutral.  It is important to Sotomayor’s analysis that 

Congress is not required to provide a trademark registration system, nor to provide a system that 

bestows benefits upon registered trademark.  According to Sotomayor, the creation of a 

registration system is akin to the creation of a limited public forum which allows Congress to 

limit the types of speech within the forum – including obscenity, vulgarity, and profanity. 
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Nieves v. Bartlett 

  In Nieves v. Bartlett, in an opinion written by Chief Justice Roberts, a majority of the 

Court held that the existence of probable cause defeats a claim that an arrest was made in 

retaliation for speech protected by the First Amendment.  The majority carved out an exception 

for situations “when a plaintiff presents objective evidence that he was arrested when otherwise 

similarly situated individuals not engaged in the same sort of protected speech had not been.”  

Opinion at 14. 

 Russell Bartlett sued two police officers alleging that they retaliated against him for his 

protected speech by arresting him for disorderly conduct and resisting arrest.  Bartlett was 

arrested during Artic Man, a winter sports festival held in rural Alaska, known for extreme sports 

and extreme alcohol consumption.  Around 1:30 a.m., Bartlett had two encounters with police, 

both of which were based on Bartlett telling others not to speak to police.  At the first encounter, 

Bartlett refused to speak to the police.  At the second encounter, Bartlett stood between the 

police officer and a minor, yelling that the officer should not speak to the minor without a parent.  

The police officers stated that Bartlett was belligerent and had been drinking.  Bartlett was 

described as combative.  After the officer pushed Bartlett away, a second officer immediately 

initiated an arrest.  Because Bartlett was slow to respond, the arresting officer pushed Bartlett to 

the ground and threatened to tase him.  Bartlett denied being belligerent or combative.  

According to Bartlett, after handcuffing him, the arresting officer said; “[B]et you wish you 

would have talked to me now.”  The State dismissed the criminal charges against Bartlett, and 

Bartlett sued the officers under 42 U.S.C. §1983 for arresting him in retaliation for exercising his 

First Amendment right to free speech. 
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 The majority noted that, just last term, in Lozman v. Riviera Beach, 585 U.S. ___ (2018), 

that because Lozman involved unusual circumstances, the Court had reserved judgment on the 

issue of whether probable cause bars a plaintiff from bringing a retaliatory arrest claim in all 

cases. 

 The Court’s current jurisprudence provides that “’[a]s a general matter the First 

Amendment prohibits government officials from subjecting an individual to retaliatory actions’ 

for engaging in protected speech. . . If an official takes adverse action against someone based on 

that forbidden motive, and ‘non-retaliatory grounds are in fact insufficient to provoke the adverse 

consequences,’ the injured person may generally seek relief by bringing a First Amendment 

claim. . . To prevail on such a claim, a plaintiff must establish a ‘causal connection’ between the 

government defendant’s ‘retaliatory animus’ and the plaintiff’s ‘subsequent injury.’ . . It is not 

enough to show that an official acted with a retaliatory motive and that the plaintiff was injured – 

the motive must cause the injury. . .  it must be a ‘but-for’ causation, meaning that the adverse 

action against the plaintiff would not have been taken absent the retaliatory motive.” 

 Comparing retaliatory arrest claims to retaliatory prosecution claims, the majority stated 

that “[t]he causal inquiry is complex because protected speech is often a ‘wholly legitimate 

consideration’ for officers when deciding to make an arrest.” Opinion at 8.  The majority also 

stated that like retaliatory prosecution claims, “evidence of the presence or absence of probable 

cause for the arrest will be available in virtually every” case.  Id.  Probable cause speaks to the 

objective reasonableness of the arrest; the absence of probable cause is evidence of whether an 

officer’s actions were objectively unreasonable. 

 The majority refused to adopt Bartlett’s position that a court should focus on the officer’s 

subjective intent.  The majority, using a standard developed under Fourth Amendment 
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jurisprudence, focused on the fact that historically officers are judged by an objective standard 

and that “a particular officer’s state of mind is simply ‘irrelevant’.”  Opinion at 10.  The majority 

stated that Bartlett’s subjective test would undermine the Court’s precedent and subject police to 

unwarranted litigation. 

 For a retaliatory arrest claim, once “the plaintiff establishes the absence of probable 

cause, ‘then the Mt. Healthy test governs: The plaintiff must show that the retaliation was a 

substantial or motivating factor behind the [arrest], and, if that showing is made, the defendant 

can prevail only by showing that the [arrest] would have been initiated without respect to the 

retaliation.”  Opinion at 11.  The majority then supported its conclusion that the plaintiff must 

prove an absence of probable cause by referencing common law principles that were well settled 

at the time Section 1983 was enacted.  Because there was no common law tort of retaliatory 

arrest, the majority’s analysis focused on the torts of false imprisonment and malicious 

prosecution. 

 The majority recognized a narrow exception to the probable cause requirement for 

circumstances where officers have probable cause to arrest but usually exercise discretion not to 

because when Section 1983 was enacted police generally did not have authority to make 

warrantless arrests for misdemeanors.  The majority concluded that “the non-probable cause 

requirement should not apply when a plaintiff presents objective evidence that he was arrested 

when otherwise similarly situated individuals not engaged in the same sort of protected speech 

had not been.”  Opinion at 14.  The majority went on to state that this should be an objective 

inquiry, and because the inquiry was objective, the “statements and motivations of the particular 

arresting officer are ‘irrelevant’”.  Opinion at 15. 
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 Justice Thomas wrote an opinion concurring in part and concurring in judgment.  Thomas 

did not agree with the narrow exception adopted by the majority.  Justice Thomas would have 

held that existence of probable cause is a bar to all retaliatory arrest claims.  Thomas Opinion at 

1. 

 Justice Gorsuch wrote an opinion concurring in part and dissenting in part.  Gorsuch 

begins his analysis by stating that “[t]he freedom to speak without risking arrest is ‘one of the 

great principal characteristics by which we distinguish a free nation.’”  Gorsuch Opinion at 2.  

Gorsuch stated that Section 1983 does not include a probable cause requirement, that the Court 

should not “graft” one onto the statute, and that including a probable cause requirement should 

be left to Congress.  Id.  The purpose of a First Amendment retaliatory arrest claim is not to 

“guard against officers who lack lawful authority to make an arrest.  Rather, it’s to guard against 

officers who abuse their authority by making an otherwise lawful arrest for an unconstitutional 

reason.”  Gorsuch Opinion at 3 (emphasis in original).  Because the purpose of the First 

Amendment retaliatory arrest claim does not depend on probable cause and because the First 

Amendment protects different interests than the Fourth Amendment, Gorsuch stated that the 

Court had “no legitimate basis for engrafting a no-probable cause requirement onto a First 

Amendment retaliatory arrest claim.”  Gorsuch Opinion at 5.  Gorsuch did, however, recognize 

that because a plaintiff must prove that the officer would not have arrested him but for his 

protected speech, probable cause may be relevant to the analysis. 

 Justice Ginsburg wrote an opinion concurring in the judgment in part and dissenting in 

part, focusing on how the majority’s rule could be abused by police.  Justice Ginsburg’s short 

opinion discussed recent arrests of journalist made to disrupt the journalists’ exercise of free 

speech and expressed concern that police can easily find probable cause for minor infractions 
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and arrest individuals because of their speech.  Justice Ginsburg would have retained the Mt. 

Healthy rule that requires that “[t]he plaintiff bear the burden of demonstrating that 

unconstitutional animus was a motivating factor for an adverse action; the burden then shifts to 

the defendant to demonstrate that, even without any impetus to retaliate, the defendant would 

have taken the action complained of.”  Ginsburg Opinion at 2. 

 Justice Sotomayor’s dissenting opinion focuses on the narrow exception to the no-

probable cause rule set out by the majority.  According to Sotomayor, “Courts should evaluate 

retaliatory arrest claims in the same manner as they would other First Amendment retaliation 

claims. . . The plaintiff must first establish that constitutionally protected conduct was a 

‘substantial’ or ‘motivating’ factor in the challenged governmental action . . . If the plaintiff can 

make that threshold showing, the question becomes whether the governmental actor . . . can 

show that the same decision would have been made regardless of the protected conduct.  If not, 

the governmental actor is liable.  In other words, if retaliatory animus was not a ‘but-for 

causation’ of an arrest, a suit seeking to hold the arresting officer liable will fail ‘for lack of 

causal connection between unconstitutional motive and resulting harm.’”  Sotomayor Opinion at 

2-3. 

 Sotomayor states that “[t]he basic error of the Court’s new rule is that it arbitrarily 

fetishizes one specific type of motive evidence – treatment of comparators – at the expense of 

other modes of proof.”  Sotomayor Opinion at 8.  The majority states that the officer’s statements 

are not relevant to establish motive for the arrest even if the statements are admissions by the 

officer as to the reason/purpose the arrest was made.   A plaintiff, instead, will have to locate 

other individuals who were present, engaging in protected speech, but not arrested – even if 

those other individuals are strangers and even when the police do not keep records of the 
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individuals who were not arrested.  Sotomayor points out that the majority’s rule will lead to 

arbitrary and inconsistent results. 
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Manhattan Community Access Corp. v. Halleck 

 In Manhattan Community Access Corp. v. Halleck, in a 5/4 decision written by Justice 

Kavanaugh, the majority held that “operation of public access channels on a cable system is not a 

traditional, exclusive public function” and that “a private entity . . . who opens its property for 

speech by others is not transformed by that fact alone into a state actor.”  Opinion at 2.   The 

majority concluded that “the state-action doctrine enforces a critical boundary between the 

government and the individual, and thereby protects a robust sphere of individual liberty.”  

Opinion at 16. 

 The federal Cable Communications Policy Act of 1984 authorizes state and local 

governments to require cable operators to reserve channels for the government to use for public 

access.  47  U.S.C. §531(b).  New York requires cable operators in the state to reserve channels 

on their cable systems for public access.  16 N.Y. Codes, Rules & Regs. §§895.1(f), 895.4(b) 

(2018).  Use of the public channels must be free and access must be on a first-come, first-serve 

basis.  The cable operator operates the public access channels unless the local government choses 

to operate the channels itself or designates a private entity to do so.  §895.4(c). 

 Time Warner, the operator of the cable system in Manhattan, reserved some channels on 

its system for public access.  New York City designated Manhattan Neighborhood Network 

(MNN), a private non-profit corporation, to operate the public access channels in Manhattan.  

There was some evidence that MNN was created for the sole purpose of operating the public 

access channels. 

 Two documentary filmmakers created a film about MNN’s alleged neglect of the East 

Harlem community and submitted the film to MNN for airing on the public access channels.  

MNN aired the film.  MNN received multiple complaints about the film.  In response to the 

complaints, MNN temporarily suspended the two filmmakers from using the public access 
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channels.  There was a second dispute between the filmmakers and MNN staff which resulted in 

the filmmakers being suspended from all MNN services and facilities.   

The filmmakers sued MNN in federal district court for violating their free speech rights 

when, because of the content of their film, it refused to show their films on the public access 

channels.  MNN moved to dismiss the lawsuit because it is not a state actor.  The Supreme Court 

granted certiorari on the issue of “whether private operators of public access cable channels are 

state actors subject to the First Amendment,” because there was a split in the Circuits on this 

issue.  Opinion at 4. 

Under the state action doctrine, a private entity can qualify as a state actor and thus, be 

subject to the limitations of the U.S. Constitution, in three circumstances: “(i) when the private 

entity performs a traditional, exclusive public function; . . . (ii) when the government compels 

the private entity to take a particular action; . . . or (iii) when the government acts jointly with the 

private entity.”  Opinion at 6.  The majority stated that only the first circumstance – “when the 

private entity performs a traditional, exclusive public function” – was relevant to the analysis. 

When determining whether the private entity is a state actor, the question is not whether 

the government has or still is performing the function at issue, and the question is not whether 

the function serves the public or is necessary for the public good.  “[T]o qualify as a traditional, 

exclusive public function within the meaning of our state-action precedents, the government 

must have traditionally and exclusively performed the function.”  Opinion at 6 (emphasis in the 

original).  The requirement of exclusivity makes this test virtually impossible to satisfy, 

especially with the out-sourcing/privatization of what had been traditional public functions.  The 

majority acknowledged that “very few” functions will satisfy this test.  Id. 
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The majority applied the very narrow test to MNN and concluded that the operation of 

public access channels on a cable system has not been “traditionally and exclusively performed 

by government.”  Opinion at 7. 

The Court refused to accept the producers contention that the public access channels were 

a public forum for speech, stating that the producers’ contention ignores the threshold issue of 

the state-action doctrine.  Opinion at 8.  The majority did recognize that the government may not 

exclude speakers from a public forum based on the viewpoint or content of the speech.  Opinion 

at 9.  But, a private entity is not limited by the Constitution and thus, can exercise control of the 

speech on private property.  Id.   

The majority found that “New York City’s designation of MNN to operate the public 

access channels is analogous to a government license, a government contract, or a government-

granted monopoly” and as such, “does not convert the private entity into a state actor – unless the 

private entity is performing a traditional, exclusive public function.”  Opinion at 11.  The 

majority also rejected the argument that New York’s “extensive regulation” of MNN converted 

MNN into a state-actor, stating that the regulatory scheme was no different than that of a 

common carrier.  Opinion at 12. 

The majority also rejected the producers’ argument that “the public access channels are 

actually the property of New York City, not the property of Time Warner or MNN” because 

there is no evidence in the record that “a government (federal, state, or city) owns or leases either 

the cable system or the public access channels at issue.”  Opinion at 14. 

Justice Sotomayor wrote a dissenting opinion, joined by Justices Ginsburg, Breyer, and 

Kagan, in which she concluded that: “New York City opened up a public forum on public-access 

channels in which it has a property interest.  It asked MNN to run that public forum, and MNN 
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accepted the job.  That makes MNN subject to the First Amendment, just as if the City had 

decided to run the public forum itself.”  Sotomayor Opinion at 20. 

Justice Sotomayor starts by analyzing whether the City has a property interest in the 

public access channels and concludes that in consideration for granting the cable franchise, the 

City received the right to control the public access channels.  New York law required that the 

public access channels be kept open to all.  Once the City granted the cable franchise, the City 

had control over the public access channels and an obligation to allow the public to use the 

public access channels on a first-come first-serve basis.  Government property open to the public 

for speech is a public forum subject to the First Amendment.  According to Sotomayor, the 

City’s obligations to maintain the public access channels as a public forum did not “evaporate” 

when the City delegated its responsibilities to a private entity.  Sotomayor Opinion at 4. 

Viewpoint discrimination is not permissible in a public forum.  Sotomayor Opinion at 4-

5.  Thus, when MNN refused to air the films on the public access channels because of the content 

of the films, MNN violated the filmmakers’ free speech rights. 
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Rucho v. Common Cause, 139 S.Ct. 2484 (2019) 

Background: A three-judge district court invalidated North Carolina’s 
2016 congressional map finding the plaintiffs had standing and that the 
map was an unconstitutional example of partisan gerrymandering. 
Rucho was consolidated with Lamone v. Benisek, a case from Maryland, 
where the district court heard a matter concerning partisan 
gerrymandering in that jurisdiction. 

This case is significant because, after Gill v. Whitford was adjudicated 
by the Supreme Court in the 2017-2018 term, there remained an open 
question concerning the justiciability of partisan gerrymandering 
claims given that Gill was decided on standing grounds, where the court 
held an individual voter challenging a partisan gerrymander would not 
have standing unless said voter’s burden “arises through a voter’s 
placement in a ‘cracked’ or ‘packed’ district.” 

The plaintiffs in this case alleged violations of the Equal Protection 
Clause, Elections Clause, First Amendment, and Article 1.  

Holding: The majority, in a 5-4 opinion authored by Chief Justice 
Roberts and joined by Justices Thomas, Alito, Gorsuch, and 
Kavanaugh, held partisan gerrymandering claims were not justiciable 
as they involve political questions beyond the constitutional reach of the 
federal courts. 

Dissent: Justice Kagan, joined by Justices Ginsburg, Breyer, and 
Sotomayor, filed a dissent stating this matter should have been found to 
be justiciable. The dissent also emphasized that the politically 
gerrymandered maps in question should have been found to be 
unconstitutional. 

Majority’s argument: The term “justiciable” means that a matter is 
suited for resolution by the federal courts, and the majority noted that 
Article III limits federal courts to deciding “cases and controversies” 
that can be resolved through the judicial process. This justiciability 
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analysis must be accomplished before reviewing the merits of the 
matter, because although it is the duty of the federal courts to say what 
the law is, sometimes the law requires the federal courts to defer to one 
of the political branches as that question has been entrusted to them 
and remains outside the courts’ competence. The majority then 
highlighted that those questions that lack judicially discoverable and 
manageable standards for adjudication are not justiciable.  

Justice Roberts then reiterated that laws that gerrymander based on 
race, as well as those that are facially race neutral but inexplicable on 
grounds other than race are presumptively invalid. But, in contrast, the 
Constitution does not contain a legal standard to resolve political 
gerrymandering claims that would be limited, precise, judicially 
discernable and manageable. The majority went on to note that “one 
person, one vote” means that each representative must be accountable 
to approximately the same number of constituents, but does not suggest 
that a political party’s influence must be proportional to its number of 
supporters.  

The majority then suggested the proper avenue for addressing political 
gerrymandering, while not with the federal courts, was instead with the 
U.S. Congress (highlighting the different proposed bills that seek or 
have sought to limit the ability of state legislatures to engage in this 
behavior) or with the state courts (where there might exist state laws or 
Constitutional provisions that courts can employ to find certain 
congressional maps to be illegal or unconstitutional).  

Dissent’s argument: Justice Kagan quoted the Declaration of 
Independence, which states “governments derive their just powers from 
the people”, and the Constitution, which begins with “We the people of 
the United States.” She then began to highlight the core constitutional 
harms associated with political gerrymandering which, “amounts to 
rigging elections” and leads to representatives choosing their voters and 
not the other way around. The dissent also took issue with the 
majority’s claim that gerrymandering existed prior to our Constitution 



3 
 

and that founding intent could be inferred from a lack of Constitutional 
engagement with the issue. Justice Kagan noted “these are not your 
grandfather’s-let alone the Framers’-gerrymanders” and emphasized 
the ways in which granular, city-block-level data and advanced 
computing technology enables unprecedented efficiency making 
gerrymanders “effective and durable” in a way they were not previously.  

The dissent also took issue with the majority’s claim there exists no 
workable legal framework for evaluating political gerrymanders. Justice 
Kagan underscored lower court rulings that advanced a three-part test 
to determine if unconstitutional political gerrymandering has occurred: 
1) intent to engage in political gerrymandering, 2) the effect of 
achieving that political gerrymandering, and 3) causation--the new 
congressional maps cause the desired, unconstitutional political 
gerrymander. The dissent’s opinion also notes how familiar this test 
appears compared to other tests regularly applied by the federal courts, 
and also suggested how imminently workable this test would be to 
apply. The rest of the dissent’s opinion suggests the majority’s concerns 
about “prognostications” about the future were unfounded and noted 
the amount of evidence-based, data-based, statistics-based information 
is available to inform the courts’ decisions. Justice Kagan concludes 
with: “With respect but deep sadness, I dissent.” 

 

Virginia House of Delegates v. Bethune-Hill, 139 S.Ct. 1945 (2019) 

Background: The long story of this case began in the aftermath of the 
2010 legislative redistricting accomplished in Virginia. In a 2011 case, 
Bethune-Hill v. Virginia State Board of Elections, the plaintiffs 
challenged 12 redrawn districts as unconstitutional, racial 
gerrymanders. The Eastern District of Virginia ruled that “race was not 
a predominant factor in the creation of 11 of the districts,” but found the 
final district was unconstitutionally racially gerrymandered. Justice 
Kennedy in the first SCOTUS review of that case, held the district court 
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used an improper legal standard when accomplishing its analysis and 
remanded the case back to the Eastern District of Virginia for further 
review and application of the correct standard. The EDVA accomplished 
this additional review as required by SCOTUS and still found there to 
be unconstitutional racial gerrymandering, even after applying the 
different standard required by SCOTUS. Subsequently, the state of 
Virginia (which had been undergoing significant, rapid political change 
from a predominantly “Red” state pre-2010 to a “Blue” state), decided 
not to seek additional judicial review. However, despite Republicans no 
longer holding key political positions in the state’s government (most 
notably the state’s Attorney General position), they maintained a slight 
majority in the state House of Delegates. Consequently, the Republican-
led Virginia House of Delegates directly petitioned to the Supreme 
Court on behalf of the state, thereby creating this new case, Virginia 
House of Delegates v. Bethune-Hill.  

This case is significant because it raises several questions. The first is 
whether a legislative body has standing to file this appeal. The second 
implicated Section 5 of the Voting Rights Act, and determining whether 
the legislature’s use of race was sufficiently “narrowly tailored” to 
achieve the compelling state interest of VRA compliance. The final 
question involved whether sufficient evidence existed to show that race 
outweighed other acceptable districting factors when constructing 
Virginia’s districts. 

Holding: The 5-4 majority opinion, written by Justice Ginsburg and 
joined by Justices Gorsuch, Kagan, Sotomayor, and Thomas, found the 
Virginia House of Delegates lacked standing to file this appeal. The 
dissent, written by Justice Alito and joined by Justices Kavanaugh, 
Breyer and Chief Justice Roberts, would have found the House of 
Delegates had standing to appeal this matter. 

Majority’s opinion: The majority’s opinion found that, to have Article III 
jurisdiction, one essential, non-waiverable element is standing. To 
determine standing, the court must find 1) a concrete and 
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particularized injury, that 2) is fairly traceable to the challenged 
conduct, and 3) is likely to be redressed by a favorable decision. The 
Court went on to note that when an intervenor seeks to appeal a matter 
the primary litigants do not wish to challenge, this intervenor must 
independently establish standing. Justice Ginsburg continued by 
looking at Virginia state law to determine if the House had the ability 
to “stand in for the State” given the state had designated the Attorney 
General as its agent to represent it in federal court. The opinion goes on 
to state that Virginia has spoken “as a sovereign entity with a single 
voice” and contrasted Virginia law with other states (like Indiana) that 
explicitly permit their General Assemblies to act as agents for litigation 
purposes. The majority also addressed a second claim made by the 
Virginia House of Delegates that sought standing to pursue this appeal 
not as an interpleader, but in its own right. The House of Delegates 
claimed they had standing as the required redistricting would inflict a 
“discrete, cognizable injury” on it. However, Justice Ginsburg noted 
there is no legal precedent supporting unicameral action from a single 
part of a bicameral legislature, that allows for appeal of a judgment 
invalidating a state enactment. “Just as individual members lack 
standing to assert the institutional interests of a legislature, a single 
House of a bicameral legislature lacks capacity to assert interests 
belonging to the legislature as a whole.”  

Dissent’s opinion: The dissent focuses primary on the “injury in fact” 
prong for standing. Justice Alito wrote “the new districting plan ordered 
by the lower court will harm the House in a very fundamental way.” 
The dissent goes on to detail how redistricting affects a legislative 
body’s “output of work” and suggests this change in output of work is 
where the injury lies, thus granting standing to the Virginia House of 
Delegates. Justice Alito draws an analogy to a string quartet having an 
interest in the identity of its cellist and a basketball team having an 
interest in the identity of its point guard. Similarly, the dissent argues, 
the state’s interests are represented by a single house in its legislature 
due to the change in overall legislative output that redistricting would 
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necessarily entail. Consequently, the dissent would hold the House of 
Delegates had standing. 
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Associate Justice, 1910-1916, Chief Justice of the United States, 1930-1941, Charles Evans Hughes1 

I. INTRODUCTION 

Once again at this ICLE, my topic is what Congress has done – and has not done – to assist 
the victims of state-sponsored terrorism in winning and collecting damages judgments against 
sponsors of international terrorism.  The question once more had to be put to the Supreme Court 
because of unclear statutory language—which gave an answer that sends the case of the 

                                                             
1 Photo credit:  Charles Evans Hughes, 1921, by Philip Alexius de Laszlo, Oil on Canvas, 
https://www.flickr.com/photos/nostri-imago/3012018660/; see The Charles Evans Hughes Memorial Foundation, at 
https://www.cehughesfoundation.org/gallery.html; see also The Power of Image: Charles Evans Hughes in Prints, 
Photographs, and Drawings, https://www.supremecourt.gov/visiting/ThePowerOfImage.aspx (visited 4 September 
2019) 
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Sudanese-sponsored terrorist bombing of the U.S.S. Cole from a multi-billion dollar default 
judgment back to square one. 

In 2018, the author presented at the 25th Annual ICLE Supreme Court update on two 2018 
SCOTUS cases that directly impacted how victims of state-sponsored terrorism could seek 
justice against the terrorists and/or their sponsors through civil lawsuits in American courts.  The 
cases dealt with (1) what foreign sovereign assets were subject to collection procedures after a 
favorable judgment was won under the FSIA’s antiterrorism exceptions; and (2) whether the 
1789 Alien Tort Statute applies to “torts, in violation of the law of nations” alleged to have been 
committed by or on behalf of  foreign corporations.2 

This year, the author has been invited to address another major SCOTUS decision in the area 
– one on acquiring personal jurisdiction over the foreign sovereign in an American court under 
the FSIA anti-terrorism exception.  In Republic of Sudan v. Harrison, the Court, while 
obviously quite sympathetic to Congress’s goal of providing meaningful compensation for 
victims of state-sponsored terrorism through tort judgments in U.S. courts, seemed to hear 
ringing in their ears the words of eleventh Chief Justice of the United States, Charles Evens 
Hughes – “It is well to be liberal, but not messy.”3  This case raised a question of statutory 
construction, one that erupted into a schism between two stalwarts of Textualism, Justices Alito 
and Thomas.  In addition, I will update developments in the Alien Tort Statute in the wake of 
SCOTUS’s 2018 ATS decision in Jesner v. Arab Bank PLC4 that will likely send yet another 
Alien Tort Statute case to SCOTUS in order to complete the honing that has been done 
piecemeal over the last 16 years.5 

 

A.  Serving Sovereigns:  Republic of Sudan v. Harrison (U.S. 2019) 
 

The nuts and bolts of this 2019 SCOTUS 8-1 decision are set forth in the author’s published 
article contained in Appendix B hereto, Suing Sponsors of Terrorism in U.S. Courts — Rubin v. 
Islamic Republic of Iran and Jesner v. Arab Bank, PLC: SCOTUS Trims To Statutory 
Boundaries The Recovery In U.S. Courts Against Sponsors of Terrorism and Human-Rights 
Violations Under FSIA and ATS, 29 INDIANA INT’L & COMPARATIVE L. REV. 303 (Spring 

                                                             
2 The author’s presentation led to the publication of a scholarly article based on the presentation and attendant 
materials he provided for the ICLE Program.  See Jeffrey A. Van Detta, Suing Sponsors of Terrorism in U.S. 
Courts — Rubin v. Islamic Republic of Iran and Jesner v. Arab Bank, PLC:  SCOTUS Trims To Statutory 
Boundaries The Recovery In U.S. Courts Against Sponsors of Terrorism and Human-Rights Violations Under FSIA 
and ATS, 29 INDIANA INT’L & COMPARATIVE L. REV. 303 (Spring 2019)(Annual Symposium Issue).  
3 See FRED W. FRIENDLY, MINNESOTA RAG:  THE DRAMATIC STORY OF THE LANDMARK SUPREME COURT CASE 
THAT GAVE NEW MEANING TO FREEDOM OF THE PRESS 105 (1981)(discussing Chief Justice Hughes’ view of his 
judicial philosophy as centrist and noting, “’It is well to be liberal, but not messy,” Hughes was to write of 
himself.”) 
4 584 U.S. ___, 138 S.Ct. 1386 (Apr. 24, 2018). 
5 See Jeffrey A. Van Detta, Politics and Legal Regulation in the International Business Environment:  An FDI Case 
Study of Alstom, S.A., in Israel, 21 U. Miami Bus. L. Rev. 1, 58-87 (2013), available at 
http://repository.law.miami.edu/umblr/vol21/iss1/3 
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2019)(Annual Symposium Issue).  The article may also be downloaded in PDF format from 
https://journals.iupui.edu/index.php/iiclr/article/view/23325 
  

The case that is the subject of this 26th Annual ICLE SCOTUS Update, Republic of Sudan v. 
Harrison, is attached as Exhibit A of the Appendix and is discussed in Section IV.A of the 
article attached as Exhibit B in the Appendix, at pages 359-363 and notes 187-210.   

 
In Section II of this cover paper, the author will discuss further aspects of Harrison, in 

addition to those discussed in my INDIANA INT’L  & COMP. L. REV. article. 
 
 
B. Torts Against Aliens:  Further Waves In The Wake of Jesner v. Arab Bank, PLC 

(U.S. 2018) 
 

The author’s Indiana article also updated what the lower federal courts have done in the wake 
of the Alien Tort Statute case I spoke on here last year, Jesner v. Arab Bank PLC (U.S. 2018).   
The first portion of those developments is discussed in Section IV.B of the article attached 
as Exhibit B in the Appendix, at pages 363-368 and notes 211 through 231.   

 
In Section III of this cover paper, the author will discuss further developments in the federal 

courts in light of Jesner, in addition to those discussed in my INDIANA INT’L  & COMP. L. REV. 
article. 

  



Suing Sponsors of Terrorism in U.S. Courts  

4 
 

  
II. BREACHING THE HULL, BREACHING INTERNATIONAL DIPLOMATIC IMMUNITY LAW?  

REPUBLIC OF SUDAN V. HARRISON AND THE QUEST TO RECOVER FOR TERRORISM 
TARGETED AT  U.S. NAVAL PERSONNEL 

 
A. Pictures Worth A Thousand Words 

     The case of Republic of Sudan v. Harrison involved this U.S. Navy Warship6 – 

 

 

―which in October 2000 was docked in the port of Aden in the country of Yemen:7— 

                                                             
6 http://www.arlingtoncemetery.net/usscole-main.htm 
7 https://en.wikipedia.org/wiki/Aden#/media/File:Aden._Steamer_Point._Aug_2013_(9727325813).jpg 
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―which is in the across the Red Sea from the Horn of Africa, including the country of Sudan.8 

 

                                                             
8 https://ankasam.org/en/the-turmoil-in-yemen-and-its-long-term-implications-on-irans-horn-of-africa-policy/ 
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A useful way to begin to fully understand the Harrison case and what was substantively at stake in a 
purely procedural ruling is to consider the following ten photographs:  

 

 

1st photo9 

 

 

 

 

 

                                                             
9 https://www.reuters.com/article/us-usa-yemen-military/u-s-targets-suspected-uss-cole-bombing-planner-in-yemen-
statement-idUSKCN1OY1W9 
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2d photo10 

 
  
 
 

                                                             
10 https://www.fbi.gov/history/famous-cases/uss-cole-bombing 
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3d Photo11 
 

  

                                                             
11 http://www.arlingtoncemetery.net/usscole-main.htm 
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4th Photo12 

 
 
5th Photo13 

                                                             
12 http://www.arlingtoncemetery.net/usscole-main.htm 
13 http://www.arlingtoncemetery.net/usscole-main.htm 
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6th Photo14 

  

                                                             
14 http://www.arlingtoncemetery.net/usscole-main.htm 
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7thPhoto15 

  

                                                             
15Photo caption:  “Sailors from the USS Cole (DDG 67) pay their respects to recently buried Cole crew members at 
Arlington National Cemetery on Nov. 11, 2000. Cole sailors were invited to take part in Veterans Day receptions 
and ceremonies at the White House and Arlington Cemetery. The Arleigh Burke-class destroyer was the target of a 
suspected terrorist attack in the port of Aden, Yemen, on October 12, 2000, during a scheduled refueling. The attack 
killed 17 crew members and injured 39 others.” 
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8th photo16 
 

                                                             
16“USS Cole Remembrance Ceremony – 2005.”  http://www.arlingtoncemetery.net/usscole-main.htm 
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9th Photo17 

                                                             
17M/V Blue Marlin brings the wounded USS Cole to Pascagoula, Mississippi, for repairs at Ingalls Shipyard.  
https://www.militarynews.com/norfolk-navy-flagship/news/quarterdeck/survivors-recount-stories-of-terror-and-
heroism/article_cbd98d18-ba8c-5592-b22a-2ac432d50c2d.html 
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10th photo18 
 

B. How U.S. Navy Families, Victims Of State-Sponsored Terrorism Directed At 
The U.S.S. Cole, Lost A $315 Million Verdict On A Service-Of-Process Issue 

     After SCOTUS issued its February 2018 opinion in Rubin v. Islamic Republic of Iran19, the   
next act in the FSIA drama did not take long to unfold.  In the Term after the Rubin opinion was 
issued, the Supreme Court took up another FSIA issue raised when American plaintiffs filed suit 
to enforce a judgment won against a foreign sovereign alleged to be a state sponsor of 
terrorism.20  Rather than proceeding against ancient artifacts to seize and sell them in satisfaction 
of a federal-court judgment as in Rubin, the plaintiffs here sought to enforce the judgment 
against various bank accounts of the foreign sovereign held by U.S. financial institutions. 
  
 The plaintiffs in Harrison v. Republic of Sudan21 were survivors and family members of 
crew on the U.S. Navy’s guided-missile destroyer, U.S.S. Cole, which was attacked by Al Qaeda 

                                                             
18 https://www.public.navy.mil/surflant/ddg67/pages/memorial.aspx 
19 583 U.S.___, 138 S. Ct. 816 (Feb. 21, 2018). 
20 Republic of Sudan v. Harrison, 587 U.S. ___, 139 S. Ct. ___, 2019 WL 1333259 (U.S. March 26, 2019). 
21 Harrison v. Republic of Sudan, 882 F. Supp. 2d 23, 28 (D.D.C. 2012). 
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on October 12, 2000.22 “The attack ripped a thirty-two-by-thirty-six-foot hole in the side of the 
vessel when it was berthed in Yemen's Aden Harbor,” killing seventeen servicemen and women 
and injuring another 42.23  The eighteen plaintiffs in Harrison included “fifteen former sailors 
who were injured while on the Cole and three of their spouses, who, although not on the Cole 
during the attack, allegedly suffered emotional distress upon learning of the incident.”24 The 
Republic of Sudan was alleged to be liable for these injuries by virtue of its support of Al Qaeda, 
which perpetrated the Cole bombing.25  Sudan defaulted and made no appearance.26  Invoking 
the “state-sponsored terrorism” exception to the FSIA,27 the Harrsion plaintiffs won a default 
judgment against Sudan before U.S. District Judge Royce Lamberth, who entered judgment 
against Sudan and in the plaintiffs’ favor on March 30, 2012, for “$78,676,474 in compensatory 
damages and $236,029,422 in punitive damages, for a total award of $314,705,896.”28 
 
 In due course, the plaintiffs initiated judgment enforcement proceedings against assets of 
the Sudanese sovereign in the Southern District of New York, where the financial institutions 
holding those assets are located.29  Roused from its default by the imminent execution on these 
monies, the Sudanese sovereign appeared through its Central Bank in the federal district court 
and sought to open the default under Fed. R. Civ. P. 60(b)(4), a motion which the district court 
denied.30   
 
 Sudan appealed these district court rulings in the collection proceedings to the U.S. 
Second Circuit Court of Appeals.  In the appeal, Sudan collaterally attacked the default judgment 
on the grounds that personal jurisdiction was not properly established under the FSIA’s statute 
on serving foreign sovereigns.31  Several federal appeals courts had ruled on whether that service 
provision, Section 1608(a)(3), permitted service by dropping off a copy of the summons and 
complaint at that country’s embassy in the United States: 

 

(a) Service in the courts of the United States and of the States shall be made upon a 
foreign state or political subdivision of a foreign state: 

*** 

                                                             
22 Harrison v. Republic of Sudan, 882 F. Supp. 2d at 26; see, e.g., John F. Burns  & Steven Lee Myers, The Warship 
Explosion: The Overview—Blast Kills Sailors On U.S. Ship In Yemen, N.Y. TIMES (Oct. 13, 2000), 
https://www.nytimes.com/2000/10/13/world/the-warship-explosion-the-overview-blast-kills-sailors-on-us-ship-in-
yemen.html [https://perma.cc/72GU-2VYU]; Patrick E. Tyler, A Nation Challenged: Evidence—British Detail bin 
Laden's Link to U.S. Attacks, N.Y. TIMES (Oct. 5, 2001), https://www.nytimes.com/2001/10/05/world/a-nation-
challenged-evidence-british-detail-bin-laden-s-link-to-us-attacks.html [https://perma.cc/M5FR-3CSX]. 
23 Harrison v. Republic of Sudan, 882 F. Supp. 2d. at 26. 
24 Id. 
25 Id.  
26 Id. at 28. 
27 28 U.S.C. § 1605A. 
28 882 F. Supp. 2d at 23, 51. 
29 See, e.g., Harrison v. Republic of Sudan, et al., 2017 WL 5558716 (S.D.N.Y. Jan. 4, 2017); Harrison v. Republic 
of Sudan, 2017 WL 946422 (S.D.N.Y. Feb. 10, 2017). 
30 Harrison v. Republic of Sudan, et al., 309 F. Supp. 3d 46 (S.D.N.Y. 2018). 
31 28 U.S.C. § 1608(a)(3).   
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(3)  . . .  by sending a copy of the summons and complaint and a notice of suit, together 
with a translation of each into the official language of the foreign state, by any form of 
mail requiring a signed receipt, to be addressed and dispatched by the clerk of the court to 
the head of the ministry of foreign affairs of the foreign state concerned . . . . 32 

As the Solicitor General of the United States put it in an amicus brief filed when the Harrison 
case reached the U.S. Supreme Court, these cases pose the following fundamental question: 

The question presented is whether service under Section 1608(a)(3) may be accomplished 
by requesting that the clerk mail the service package to the embassy of the foreign state in 
the United States, if the papers are directed to the minister of foreign affairs, or whether 
Section 1608(a)(3) requires that process be mailed to the ministry of foreign affairs in the 
country concerned.33 

Unlike the other federal appeals courts that had confronted this issue,34 the Second Circuit ruled 
that Section 1608(a)(3) permitted the district court clerk to mail the process to the ministry of 
foreign affairs either at his or her address in the country concerned, or to the ministry “via” its 
embassy in the United States, the latter being the approach used by the Harrison plainitffs.35   In 
so ruling, the Second Circuit created not only an interpretation issue, but also a potential clash 
with the the Vienna Convention on Diplomatic Relations, which, inter alia, declares “inviolable” 
the  premises of foreign embassies in signatory countries.36  SCOTUS, however, disagreed with 
the Second Circuit, finding that the “plain language” of Section 1608(a)(3) itself precluded 
service routed through a foreign state’s embassy in the United States. 
 
 

C. A Schism Erupts Among The Textualist Faithful 

 Once again, the Supreme Court pulled out its textualist statutory interpretation toolkit, and 
held, 8 to 1, that Section 1608(a)(3) permitted mailing of the process only directly to the foreign 
minister in his or her home country, not to the foreign minister “via” its American embassy.37  

                                                             
32 28 U.S.C.§ 1608(a)(3)(emphasis supplied).  The statute has four methods of service, which are listed in the order 
in which they are to be attempted when available.  The methods listed in Section 1608(a)(1) and (2) were not 
available with respect to the Republic of Sudan.  Thus, plaintiffs used the service methodology permitted under 
Section 1608(a)(3). 
33 Amicus Brief for the United States of America, https://www.supremecourt.gov/DocketPDF/16/16-
1094/60413/20180822185139412_16-1094%20Republic%20of%20Sudan.pdf. 
34 Kumar v. Republic of Sudan, 880 F.3d 144 (4th Cir. 2018), petition for certiorari docketed, Mar 09, 2018 (No. 17-
1269; Barot v. Embassy of the Republic of Zambia, 785 F.3d 26, 29- 30 (D.C. Cir. 2015); Transaero, Inc. v. La 
Fuerza Aerea Boliviana, 30 F.3d 148, 154 (D.C. Cir. 1994), cert. denied, 513 U.S. 1150 (1995); Magness v. Russian 
Fed’n, 247 F.3d 609, 611-13 (5th Cir. 2001), cert. denied, 534 U.S. 892 (2001); Alberti v. Empresa Nicaraguense De 
La Carne, 705 F.2d 250, 253 (7th Cir. 1983); Autotech Techs. LP v. Integral Research & Dev. Corp., 499 F.3d 737, 
748-49 (7th Cir. 2007), cert. denied, 552 U.S. 1231 (2008). 
35Harrison v. Republic of Sudan, 802 F.3d 399 (2d Cir. 2015), reh’g en banc denied with op., 838 F.3d 86 (2d Cir. 
2016),  rev’d, 587 U.S. ___, 139 S.Ct. ___, 2019 WL 1333259 (U.S. March 26, 2019).  
36 Article 22(1) of the Vienna Convention provides: “The premises of the mission shall be inviolable. The agents of 
the receiving State may not enter them, except with the consent of the head of the mission.” Vienna Convention on 
Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3237, T.I.A.S. No. 7502. 
37587 U.S. ___, 139 S. Ct. ___, 2019 WL 1333259, at *4 - *10 (U.S. March 26, 2019). 
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This time, however, the tools of textualism were wielded by Justice Alito, with Justice 
Sotomayor among the other seven Justices who joined Justice Alito’s opinion.38   

 
    Somewhat surprisingly, however, Justice Clarence Thomas — the Court’s chief disciple of 
textualism after the death of Justice Scalia39 — dissented.40  Purportedly applying the same 
toolkit of textualism that Justice Alito had used,41 Justice Thomas came to the opposite 
conclusion — i.e., that the language of Section 1608(a)(3) of the FSIA permits service on the 
state sovereign’s foreign minister “via” the sovereign’s U.S. embassy.42  
 

                                                             
38Id. at *2. 
39Journalists of the federal judiciary have taken note: 
 

Clarence Thomas is the longest-serving justice currently sitting on the Supreme Court. For much 
of his tenure, court watchers and critics have dismissed his jurisprudence as largely irrelevant, 
demoting him to the late Justice Antonin Scalia’s judicial sidekick. … And yet, during his time on 
the Court, Thomas has written prolifically and introduced ideas that have gradually gained 
influence among other justices. Of all the Supreme Court justices, Thomas takes an approach to 
the law that is arguably the purest embodiment of the conservative judicial philosophies known as 
textualism, which holds that the plain meaning of the text of a law is all that matters in judicial 
interpretation, and originalism, which holds that the Constitution should be interpreted only as its 
authors intended. 

 
Emma Green, The Clarence Thomas Effect:  The Notoriously Quiet Supreme Court Justice Has Had A Far-
Reaching Influence On The Personnel Of The Trump Administration, Which May Be His Most Lasting Legacy, THE 
ATLANTIC, July 10, 2010, at https://www.theatlantic.com/politics/archive/2019/07/clarence-thomas-trump/593596/ 
(“Numbers are the first evidence of the sizable Thomas effect. He has had more of his former clerks nominated to 
federal judgeships under Trump than any other justice, past or present.”); see also H. Brent McKnight, The 
Emerging Contours of Justice Thomas's Textualism , 12 REGENT U. L. REV. 365 (1999-2000) . 
40 2019 WL 1333259, at *10 - *14 (Thomas, J., dissenting). 
41Although there has been speculation that Justice Alito’s textualist toolkit may differ from the one Justice Scalia 
handed off to Justice Thomas.  See, e.g., Elliott M. Davis, The Newer Textualism: Justice Alito's Statutory 
Interpretation, 30 HARV. J. L. & PUB. POL'Y 983 (2006); Todd W. Shaw & Steven G. Calabresi, The Jurisprudence 
of Justice Samuel Alito, 87 GEO. WASH. L. REV. __ (2019)(forthcoming). 
42Id. at *10 - *14.  Justice Thomas elaborated:  
 

The Court holds that service on a foreign state by certified mail under the Foreign Sovereign 
Immunities Act (FSIA) is defective unless the packet is “addressed and dispatched to the foreign 
minister at the minister's office in the foreign state.”   This bright-line rule may be attractive from 
a policy perspective, but the FSIA neither specifies nor precludes the use of any particular address. 
Instead, the statute requires only that the packet be sent to a particular person—“the head of the 
ministry of foreign affairs.” 28 U.S.C. § 1608(a)(3). 
 
Given the unique role that embassies play in facilitating communications between states, a foreign 
state's embassy in Washington, D. C., is, absent an indication to the contrary, a place where a U.S. 
litigant can serve the state's foreign minister. Because there is no evidence in this case suggesting 
that Sudan's Embassy declined the service packet addressed to its foreign minister—as it was free 
to do—I would hold that respondents complied with the FSIA when they addressed and 
dispatched a service packet to Sudan's Minister of Foreign Affairs at Sudan's Embassy in 
Washington, D. C. Accordingly, I respectfully dissent. 

 
Id. at *10 (Thomas, J., dissenting).  
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1.  Justice Alito’s Textualist Analysis In Harrison: Using Dictionaries—Finding 
Meaning, Or Adding Words To A Statute? 
 

 Justice Alito focused on the language from FSIA Section 1608(b)(3) —“’that service be 
sent ‘by any form of mail requiring a signed receipt, to be addressed and dispatched by the clerk 
of the court to the head of the ministry of foreign affairs of the foreign state concerned’”—and 
observed that “[t]he most natural reading of this language is that service must be mailed directly 
to the foreign minister's office in the foreign state,” though, he conceded “[t]his is not, we grant, 
the only plausible reading of the statutory text,” but nonetheless insisted that “it is the most 
natural one.43 

 
    Having found that there is more than one plausible meaning of the phrase in question, 
Justice Alito then identifies what he contends are the key words in the phrase that can 
demonstrate the “true” meaning of the phrase when they are parsed to a more specific degree.  
Thus, he pens an exegesis upon the words “addressed” and “dispatched.”  One who has read 
either T.S. Eliot or is familiar with the scholarly divines who were among King James’ 
translators of the Holy Bible will immediately recognize the sermonizing technique of the leader 
of King James’ translators, Rev. Lancelot Andrewes, Bishop of Winchester. Conceding that 
Andrewes’ sermons could be “pedantic and verbal,” T.S. Eliot nonetheless observed that in 
“dwelling on a single word, comparing its use in its nearer and in its most remote contexts,” 
Andrewes “takes a word and derives the world from it; squeezing and squeezing the word until it 
yields a full juice of meaning which we should never have supposed any word to possess.”44   
Justice Alito hardly writes with Bishop Andrewes’ elegance (or scholarly insight), but he does 
attempt, from every conceivable angle, to “squeeze[e] and squeeze[e] the word” at issue. 
 
 Starting with “addressed,” Justice Alito focuses on the dictionary definition, and supplies 
an avalanche of detailed citations to various dictionaries – even to the “infamous” Webster’s 
Third New International Dictionary, which Justice Scalia abhorred – in editions ranging from 
1933 to 1971.45  Through this exercise, Justice Alito believes he establishes that “the noun 
‘address,’ in the sense relevant here, means “the designation of a place (as a residence or place of 
business) where a person or organization may be found or communicated with.’”46  Accordingly, 

                                                             
43 Harrsion v. Republc of Sudan, 587 U.S. __, 139 S.Ct. 1048, 1055-1056 (2019). 
44 T.S. ELIOT, FOR LANCELOT ANDREWES: ESSAYS ON STYLE AND ORDER, __ (1928). 
45 139 S.Ct. at 1056.  At a Congressional memorial service for Justice Scalia, his former law clerk, Joan Larsen (a 
University of Michigan law professor who was a Michigan Supreme Court Justice at the time of his death and 
recently became a 6th Circuit Judge), told a wonderful anecdote about having committed a cardinal sin in his 
Supreme Court chambers – citing the Webster’s Third International Dictionary.  Like many purists of his generation, 
he objected to the editorial innovations made in that edition.  See generally, e.g., DAVID SKINNER, THE STORY OF 
AIN'T:  AMERICA, ITS LANGUAGE, AND THE MOST CONTROVERSIAL DICTIONARY EVER PUBLISHED (2012); HERBERT 
C. MORTON, THE STORY OF WEBSTER'S THIRD: PHILIP GOVE'S CONTROVERSIAL DICTIONARY AND ITS CRITICS 
(1995).  When she pointed out to him that he kept a copy of the Third International Dictionary on a stand in the 
reception area of chambers, Justice Scalia shot back, “[a] trap for the unwary!”  Antonin Scalia, Associate Justice of 
the United States Supreme Court:  Memorial  Tributes in the Congress of the United States, at 112-113 (2017) 
(remarks of Judge Joan Larsen), available from the U.S. Government Printing Office at 
https://www.govinfo.gov/content/pkg/CDOC-114sdoc12/pdf/CDOC-114sdoc12.pdf; A video of Judge Larsen’s 
remarks including this anecdote is available through C-Span at https://www.c-span.org/video/?c4583403/michigan-
supreme-court-justice-joan-larsen-honoring-justice-antonin-scalia (March 1, 2016). 
46 Id. 



Suing Sponsors of Terrorism in U.S. Courts  

19 
 

from that definition, Justice Alito reasons that “[s]ince a foreign nation's embassy in the United 
States is neither the residence nor the usual place of business of that nation's foreign minister and 
is not a place where the minister can customarily be found, the most common understanding of 
the minister's ‘address’ is inconsistent with the interpretation of § 1608(a)(3) adopted by the 
court below and advanced by respondents.”47  Of course, an obvious flaw of this argument, 
which Justice Alito gives lip service to “acknowled[ing],”  is that “a mailing may be ‘addressed’ 
to the intended recipient at a place other than the individual's residence or usual place of 
business.”48  He even provided several examples of that phenomenon – including, most 
significantly, the scenario in which “a sender might send a mailing to a third party who is 
thought to be in a position to ensure that the mailing is ultimately received by the intended 
recipient.”49  That would seem to describe the relationship between two agencies of any foreign 
ministry – ambassadors and embassies – to a “T”.  However, Justice Alito does not even 
acknowledge that, let alone address it.  In a conclusory assertion tantamount to a dismissive 
wave of a hand, he simply declares, “in the great majority of cases, addressing a mailing to X 
means placing on the outside of the mailing both X's name and the address of X's residence or 
customary place of work.”  “The great majority of cases”?  Was there any (or could there ever 
be) empirical evidence of such a thing – let alone evidence in the record?  This is a most 
unsatisfying way to ignore a rebuttal arrow stuck in the Achilles’ heel of an argument. 
 
 Instead of dealing with the problematic nature of the “addressed” analysis, Justice Alito 
quickly moves on to the second pier of his shaky textualist bridge:  the meaning of “dispatched”.  
Again, he leads with the dictionary — and again, it is the Webster’s Third that Justice Scalia 
loathed — and hones on a definition that he contends supports the notion that FSIA Section 
1608(b)(3) means no embassy-service by the very words that the section uses, which do not 
include the word “embassy”: 

 
To “dispatch” a communication means “to send [it] off or away (as to a special 
destination) with promptness or speed often as a matter of official business.”  A 
person who wishes to “dispatch” a letter to X will generally send it directly to X 
at a place where X is customarily found. The sender will not “dispatch” the letter 
in a roundabout way, such as by directing it to a third party who, it is hoped, will 
then send it on to the intended recipient.50 

 
Justice Thomas, however, is more urtext than Justice Alito—in his dissent, Justice Thomas 
derides this bootstrapping:  “The Court focuses on the foreign minister's “customary office” or 
“place of work,” but these terms appear nowhere in § 1608.”51 
 
 The opinion by Justice Alito then offers two analogies to organizations that are not, frankly, 
organized the same way that a country’s diplomatic service is organized, but he nonetheless 
implies that they are hog-chokers of a proof52 by their very recitation: 

                                                             
47 Id. 
48 Id. 
49 Id. 
50 139  S.Ct. at 1056-1057 (citations and parentheticals omitted) 
51 Id. at 1054 (Thomas, J., dissenting). 
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A few examples illustrate this point. Suppose that a person is instructed to 
“address” a letter to the Attorney General of the United States and “dispatch” the 
letter (i.e., to “send [it] off post-haste”) to the Attorney General. The person 
giving these instructions would likely be disappointed and probably annoyed to 
learn that the letter had been sent to, let us say, the office of the United States 
Attorney for the District of Idaho. And this would be so even though a U.S. 
Attorney's office is part of the Department headed by the Attorney General and 
even though such an office would very probably forward the letter to the Attorney 
General's office in Washington. Similarly, a person who instructs a subordinate to 
dispatch a letter to the CEO of a big corporation that owns retail outlets 
throughout the country would probably be irritated to learn that the letter had been 
mailed to one of those stores instead of corporate headquarters. To “dispatch” a 
letter to an addressee connotes sending it directly.53 

 
A U.S. Attorney’s Office in one of the 94 Judicial Districts of the United States does not sit in an 
analogous position vis-à-vis the U.S. Attorney General and the U.S. Justice Department as a 
foreign nation’s ambassador sits vis-à-vis his or her country’s foreign minister.54  An even less 
persuasive analogy is the retail outlet-corporate CEO, considering that no one at a retail store 
could remotely be viewed as having any duty-based or agency relationship with the CEO.55   But 
Justice Alito’s opinion offers both these examples as if they were so obvious that we would 
accept them without further persuasion or efforts to justify the analogy.56 

                                                                                                                                                                                                    
52 A wonderful phrase for which the author is indebted to ALBERT W. ALSCHULER, LAW WITHOUT VALUES : THE 
LIFE, WORK, AND LEGACY OF JUSTICE HOLMES 194 (2002)(“Firing a demand for hogchoker proof at every belief 
may leave one without beliefs . . . . “). 
53139 S.Ct. at 1057. 
54 Indeed, Justice Thomas took specific issue with this example, reaching  a conclusion entirely to the contrary of the 
one expressed by Justice Alito: 
 

To the extent the relationship between a U.S. Attorney's office and the Attorney General is 
analogous, the majority correctly acknowledges that the office would “very probably forward” a 
letter directed to the attention of the Attorney General.  The majority nevertheless believes that it 
would be improper or unusual to dispatch that letter to a local U.S. Attorney's office. I disagree. It 
seems entirely likely that a person residing in the District of Idaho would dispatch a letter to the 
Attorney General through the U.S. Attorney's office serving his District—even if it would be odd 
for a resident of the District of Columbia to use that Idaho address. 
  

139 S. Ct. 1065 .n.1 (Thomas, J., dissenting).  Of course, both Justices Altio and Thomas are speculating out loud, 
rather than consulting clear legislative history which demonstrates that Congress was aware of the issue and had no 
intention of allowing service on the foreign ministers through their American embassies. 
55 Justice Thomas called the analogy “inapt” and an not an “analog” to “[t]he unique role of an embassy in 
facilitating communications between sovereign governments.”  139 S. Ct. at 1065 (Thomas, J., dissenting). 
56 In his dissent, Justice Thomas explains some of the reasons why these examples are unpersuasive: 
 

First, the Court offers a series of hypotheticals to suggest that the term “dispatched” not only 
contemplates a prompt shipment, but also connotes sending the letter directly to a place where the 
person is likely to be physically located. In my opinion, these hypotheticals are inapt. The unique 
role of an embassy in facilitating communications between sovereign governments does not have 
an analog in the hypotheticals offered by the majority. And to the extent the statute emphasizes 
speed and directness, as the majority suggests, dispatching a letter to a Washington-based embassy 
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 At this point in Justice Alito’s opinion, there occurs the most remarkable and puzzling non 
sequitur:  he invokes the common-law of contract to illustrate his point, speaking of the 
common-law “mailbox” rule (which English law calls “the postal rule”) concerning when a 
mailed acceptance of an offer is considered effective if United States (or Royal) mail is an 
acceptable means of communicating acceptance.57  Appealing to this first-year contracts doctrine 
seems odd in this context.  It certainly isn’t one that Congress would have been considering in 
choosing to stipulate that service must be “dispatched” to the foreign minister of the country 
being sued.  This might be the kind of clever “arguing by analogy” that earns one an A on an 
exam at an Ivy-League law school.  However, in a Supreme Court opinion where the court is 
charged with a major interpretative task involving a statute that was drafted about as far from the 
common-law of contract as one could think, the analogy is neither particular persuasive nor 
helpful.58 
 
  Justice Alito then takes the majority opinion in another direction — urging that the 
requirement of Section 1608(a)(3) that the certified mail with a return receipt be used as the 

                                                                                                                                                                                                    
with a direct line of communication to the foreign minister—including the ability to communicate 
electronically—seems at least as efficient as dispatching the letter across the globe to a foreign 
country, particularly if that country has recently experienced armed conflict or political instability. 

 
Id. at 1065 
57139 S. Ct. at 1057.  , Justice Alito elaborates: 
 

As first-year law students learn in their course on contracts, there is a presumption that a mailed 
acceptance of an offer is deemed operative when “dispatched” if it is “properly addressed.” 
Restatement (Second) of Contracts § 66, p. 161 (1979) (Restatement); Rosenthal v. Walker, 111 
U.S. 185, 193 (1884). But no acceptance would be deemed properly addressed and dispatched if it 
lacked, and thus was not sent to, the offeror's address (or an address that the offeror held out as the 
place for receipt of an acceptance). See Restatement § 66, Comment b. 
 

Id. 
58 Nor is the mailbox rule an inevitable rule, somehow derived from overarching principles informing the common 
law.  Indeed, it is a rule that has been criticized, and by none more eloquently than the great English judge, Baron 
Bramwell, who observed that “[t]here is no reason in it; it is simply arbitrary”: 
 

Suppose a man has paid his tailor by cheque or banknote, and posts a letter containing a cheque or 
banknote to his tailor, which never reaches, is the tailor paid? If he is, would he be if he had never 
been paid before in that way? Suppose a man is in the habit of sending cheques and banknotes to 
his banker by post, and posts a letter containing cheques and banknotes, which never reaches. Is 
the banker liable? Would he be if this was the first instance of a remittance of the sort? In the cases 
I have supposed, the tailor and banker may have recognised this mode of remittance by sending 
back receipts and putting the money to the credit of the remitter. Are they liable with that? Are 
they liable without it? The question then is, is posting a letter which is never received a 
communication to the person addressed, or an equivalent, or something which dispenses with it? It 
is for those who say it is to make good their contention. I ask why is it? My answer beforehand to 
any argument that may be urged is, that it is not a communication, and that there is no agreement 
to take it as an equivalent for or to dispense with a communication. That those who affirm the 
contrary say the thing which is not. 

 
The Household Fire and Carriage Accident Insurance Company (Limited) v Grant,  4 Ex D 216, 233, 234, 235 
(Bramwell, J., dissenting). 
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medium of service.59  Just as Justice Alito did in making the conclusory, unsupported assertion 
that addressing “in a great majority of cases” means sending either to the addressee’s residence 
or place of business, he conclusorily asserts here that requiring a return receipt is “much less 
likely” to be done with the expectation that an embassy employee sign for the mailing than with 
the expectation that a foreign ministry employee will sign for it, because it less likely that the 
embassy employee “has authority to receive mail on  [foreign] minister's behalf and has been 
instructed on how that mail is to be handled.”60  No citation to any diplomatic handbook, 
embassy procedure book, or any other sources — other than the Justice’s own sense of things — 
is provided to support this argument.  Yet, while appealing perhaps to the common sense of elite 
judges, such assertions are simply ex cathedra and thus not actually persuasive to the thoughtful 
reader. 
 
 The majority opinion then shifts to contextual arguments about the interplay between FSIA 
Section 1608(a)(3) with a variety of other FSIA sections, including Sections 1608(b)(3)(B), 
Section 1608(b)(2), and Section 1608(c).  The arguments are in part responsive to the plaintiffs’ 
desperate efforts to save their $314 million default judgment, and in other part simply 
speculation “how Congress would have worded this FSIA provision of it had intended that” to be 
the effect of the FSIA provision in question.61  While there is nothing obviously wrong in what is 
being said, one has to wonder whether this should be a pier to support the span of the bridge, or 
merely a confirmation that the bridge is already on piers that support its weight. 
 
 After all of this, Justice Alito finally discusses what he has studiously ignored up to this 
point—the effect of the  Vienna Convention on Diplomatic Relations62, particularly Article 
22(1)’s admonition that: 
 

The premises of the mission shall be inviolable. The agents of the receiving State 
may not enter them, except with the consent of the head of the mission.63 

 
Rather than acknowledge that the legislative history of FSIA Section 1608(a)(3) clearly and 
without internal contradiction shows that Congress was aware of this requirement (and the State 
Department’s view that Article 22(1) precluded using a foreign embassy as a medium for serving 
its government) and intended no infringement of America’s obligations under international law,  
Justice Alito congratulates the textual result he has reached because of it avoids more difficult 
issues with international implications.64  But of course, it is resolving difficult issues that 
SCOTUS is supposed to be all about.65  And by avoiding the opportunity to confirm the 
                                                             
59 139 S. Ct. at 1057. 
60 139 S. Ct. at 1057. 
61 See 139 S. Ct. at 1057-1060.  In Justice Alito’s textualist toolkit, this discussion fits the command that “’It is a 
fundamental canon of statutory construction that the words of a statute must be read in their context and with a view 
to their place in the overall statutory scheme.’”  Id. at 1057 (citation omitted). 
62 Id. at 1060 (citing Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3237, T.I.A.S. No. 
7502). 
63Id. (italics supplied). 
64 Id. at 1061 (“By giving § 1608(a)(3) its most natural reading, we avoid the potential international implications of a 
contrary interpretation.”) 
65 See Aharon Barak, The Role Of A Supreme Court In A Democracy, 53 Hastings L.J. 1205 (2001-2002)(Justice 
Mathew O. Tobriner Memorial Lecture); cf.  LISA A. KLOPPENBERG, PLAYING IT SAFE:  HOW THE SUPREME COURT 
SIDESTEPS HARD CASES AND STUNTS THE DEVELOPMENT OF LAW (2002). 
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Convention’s obligations on its parties, the Supreme Court leaves unresolved an important issue 
squarely raised by this case. 
 
 It is also noteworthy that in completely ignoring Congress’s on-point and relevant 
legislative history, Justice Alito instead takes an arguably gratuitous opportunity to aggrandize 
further deference to the Executive Branch by reiterating that “[i]t is also “well settled that the 
Executive Branch's interpretation of a treaty ‘is entitled to great weight.’”66 
 
 The bottom-line for Justice Alito was that “[w]e interpret § 1608(a)(3) as it is most 
naturally understood: A service packet must be addressed and dispatched to the foreign minister 
at the minister's office in the foreign state.”67  The author of this article does not disagree.  
However, as discussed in Subsection C.3 below, the hierarchy of sources was turned on its head 
by Justice Alito’s peculiar way of using textualism, thereby avoiding an important 
pronouncement on the U.S. obligation under Article 22 of the Vienna Convention while at the 
same time providing an unconvincing bundle of loosely connected assertions as a “textual 
analysis.”  The quality of the Court’s jurisprudence can only suffer as a result.  Before reaching 
that discussion, however, we examine in Subsection C.2 the schism that erupted when the 
Court’s textualist nonpareil, Justice Thomas, dissented, finding an entirely different answer in 
deploying the textualist toolkit. 

 
2. Justice Thomas’s Textualist Analysis In Harrison—Same Words, Different 

Inferences   
 
 Justice Thomas dissented because he found the service here to be authorized by the statute 
and, remarkably, not prohibited by the Vienna Convention.   Thus, the $315 million default 
judgment would stand had his views won the day. 
 
 To get to this destination, he had to navigate around the steel-trap word-play reasoning of 
his brother-in-textualist-arms, Justice Alito.   Justice Thomas was all too well aware of that.  He 
acknowledged it early on: 
 

To serve a foreign state by certified mail under the FSIA, the service packet must 
be “addressed and dispatched by the clerk of the court to the head of the ministry 
of foreign affairs of the foreign state concerned.” In many respects, I approach 
this statutory text in the same way as the Court. I have no quarrel with the 
majority's definitions of the relevant statutory terms, and I agree that the FSIA 
does not deem a foreign state properly served solely because the service method 
is reasonably calculated to provide actual notice.   Nor does the FSIA authorize 
service on a foreign state by utilizing an agent designated to receive process for 
the state. At the same time, the FSIA stops short of requiring that the foreign 
minister personally receive or sign for the service packet: As long as the service 
packet is “addressed and dispatched ... to” the foreign minister, § 1608(a)(3), 
the minister's subordinates may accept the packet and act appropriately on his 
behalf. In short, I agree with the majority that § 1608(a)(3) requires that the 

                                                             
66 Id. at 1060 (citations omitted). 
67 Id. at 1062. 
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service packet be dispatched to an address for the foreign minister. The relevant 
question, in my view, is whether a foreign state's embassy in the United States can 
serve as a place where the minister of foreign affairs may be reached by mail. 
Unlike the majority, I conclude that it can.68 

 
Why?  Why does Justice Thomas conclude that the foreign embassy should be the mailman for 
the foreign minister?  Justice Thomas opens his dissent with a statement of his views of what an 
embassy is supposed to do – and it is this view, reached without consultation of the views of any 
other of the 190 countries who signed the Vienna convention69 – that shapes his “textualism” 
when the text does not actually support the result he reaches: 
 

Given the unique role that embassies play in facilitating communications between 
states, a foreign state's embassy in Washington, D. C., is, absent an indication to 
the contrary, a place where a U.S. litigant can serve the state's foreign minister. 
Because there is no evidence in this case suggesting that Sudan's Embassy 
declined the service packet addressed to its foreign minister—as it was free to 
do—I would hold that respondents complied with the FSIA when they addressed 
and dispatched a service packet to Sudan's Minister of Foreign Affairs at Sudan's 
Embassy in Washington, D. C.70 

 
What is truly fascinating is at the same time Justice Thomas proceeds to line up the dominoes 
based on this theme, he insinuates that the majority has simply picked a policy they prefer – 
convenience — through the adoption of what he calls a “bright-line rule” to prohibit leaving 
process at foreign embassies.71 
 
 The balance of Justice Thomas’ dissent can basically be broken down into two arguments.72  
First, nothing in FSIA Section 1608(a)(3) actually [a] prohibits service on a foreign embassy or 
[b] restricts the medium for transmitting process nor the number or identities of persons or 
entities doing the transferring.  Likewise, he finds that the Vienna Convention actually does not 
prohibit leaving mail or process on embassy grounds.  Physical intrusions are, he insists, all that 
are prohibited.  As his basis for deriving this distinction, Justice Thomas categorizes some 
provisions of the Convention as providing “inviolability” while others provide “immunity”, and 
characteriziethe problem here as one of immunity, not inviolability, for which the convention 
does not confer “immunity.”73  In so doing, he cites none of the American cases dealing with 
serving process at or “via” a foreign embassy; none of the legislative history against it; nor even 

                                                             
68 Id. at 1062-1063 (emphasis supplied). 
69 Vienna Convention on Diplomatic Relations, Vienna, 18 April 1961, UNITED NATIONS TREATY COLLECTION, 
https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iii-3&chapter=3&lang=en 
70 Id. at 1062.(Thomas, J., dissenting). 
71 Id. at 1062, 1064 (Thomas, J., dissenting). 
72 Id. at 1063-1064, 1064-1065 (Thomas, J., dissenting). 
73Id. at 1066 (Thomas, J., dissenting) (“Given the VCDR's consistent use of “inviolability” to protect against 
physical intrusions and interference, and “immunity” to protect against judicial authority, Article 22(1)'s protection 
of the mission premises is best understood as a protection against the former. “). 
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the State Department’s consistent position against it.  Nor does he consider what any of the other 
190 parties to this 58-year-old treaty has had to say on the subject.74 
 

3. The Fraying Edges Of The Textualist Enterprise 
 
 Harrison, then, is one of a number of recent cases that display the emerging and 
increasingly problematic cognitive dissonance among sitting judges about one of the most 
fundamental judicial functions – statutory interpretation.75   
 
 Kieber v. CareFusion Corporation76 provides a recent and illustrative example.77  There 
was a glaring divide among three different factions of the Seventh Circuit in a case in which the 
en banc panel majority held that the Age Discrimination in Employment Act (ADEA), 29 U.S.C. 
§621 et seq., does not permit outside job applicants to sue an employer under the ADEA for 
hiring practices that have a demonstrably disparate impact on applicants who are age 40 and 
over.  Comparing the en banc majority's opinion by newly appointed Judge Michael Scudder 
(who replaced Richard Posner after he abruptly78 retired in 2017)79; to the dissent based on a 

                                                             
74 Vienna Convention on Diplomatic Relations, Vienna, 18 April 1961, UNITED NATIONS TREATY COLLECTION, 
https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iii-3&chapter=3&lang=en.  Justice Thomas 
does, however, cite one case from another Treaty Party – the United Kingdom.  Reyes v. Al-Malki, [2017] UKSC 
61, from the Supreme Court of the United Kingdom, available at https://www.supremecourt.uk/cases/docs/uksc-
2016-0023-judgment.pdg/  The support, at best however, is tangential. 
75See, e.g., Abbe R. Gluck & Richard Posner, Statutory Interpretation On The Bench: A Survey Of Forty-Two 
Judges On The Federal Courts Of Appeals, 131 HARV. L. REV. 1298 (2018); Valerie C. Brannon, Statutory 
Interpretation:  Theories, Tools, and Trends, Congressional Research Service Report (April 5, 2018), available at 
https://fas.org/sgp/crs/misc/R45153.pdf 
76 914 F.3d 480 (7th Cir. 2019)(en banc), reversing 888 F.3d 868 (7th Cir. 2018), 
77“Perhaps the clearest example of this new reality came earlier this year in the case Kieber v. CareFusion Corp., 
involving the federal age discrimination statute”.  Jimmy Hoover, Bold New Bench:  How Trump’s Judges Are 
Changing The Law, Law360—In Depth, Sept. 10, 2019, at https://www.law360.com/articles/1196504/how-trump-s-
judges-are-changing-the-law    
78  Jason Meisner and Patrick O’Connell, Richard Posner Announces Sudden Retirement From Federal Appeals 
Court in Chicago, Chicago Tribune, Sept. 1, 2017, http://www.chicagotribune.com/news/local/breaking/ct-judge-
richard-posner-retires-met-20170901-story.html. 
79Jimmy Hoover, Bold New Bench:  How Trump’s Judges Are Changing The Law, Law360—In Depth, Sept. 10, 
2019, at https://www.law360.com/articles/1196504/how-trump-s-judges-are-changing-the-law   (“Another of 
Trump’s appointees, Judge Michael Scudder, replaced Judge Richard Posner, who despite being a Reagan 
appointee, became one of the bench’s leading critics of famous textualists like the late Justice Antonin Scalia,” and 
is one of four judges the President nominated and confirmed “within nine months” who all look to be solid 
textualists” and likely “to transform the [Seventh Circuit] for a generation.”).  Of Judge Scudder, it has been written: 
 

Richard Posner is a hard act to follow.  Like him or hate him, it’s hard to deny the mercurial 
judge’s legal genius.  After Posner’s abrupt resignation, Trump is looking to replace him with a 
biglaw litigator with a stellar academic resume.  A former Supreme Court clerk who worked for 
the Bush White House, Scudder has the credentials to succeed Posner. 

 
Harsh Voruganti, Michael Scudder:  Nominee To The U.S. Court Of Appeals For The Seventh Circuit, The Vetting 
Room, Mar. 20, 2018, at https://vettingroom.org/2018/03/20/michael-scudder/.  Judge Scudder was confirmed 
unanimously.  Tim Ryan, Senate Unanimously Confirms Two For The Seventh Circuit, Courthouse News Service, 
May 14, 2018, at https://www.courthousenews.com/senate-unanimously-confirms-two-for-the-seventh-circuit/ 
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middle ground by Judge Frank Easterbrook, himself a well-known textualist80; to Judge David 
Hamilton's dissent based on legislative purpose and legislative history81, we see the deep divide 
AMONG CONTEMPORARY JUDGES TO SOMETHING AS BASIC AS READING A COMMONPLACE, EVERY 
DAY statute.82  The result is chaos in what should be order -- having the same effect as a doctrinal 
schism among ultra-conservative, moderate, and more liberal elements in a major, organized 
religion.83 Years ago, Judge Learned Hand warned judges that the surest way to misread any text 
is to read it literally, without reference to context; and the great--and yet still conservative--
federal appeals judge who was appointed to the Second Circuit during Hand's last two years on 
that Court, Henry Friendly, followed Hand's admonitions intelligently.84  The judges now being 
confirmed to the federal appeals courts from coast to coast have much to learn from the opinions 
and thought of Judges Hand and Friendly.  Whether they do or not ultimately depends on 
whether they have the humility and introspection to delve into the legacy of these long-gone 

                                                             
80 See, e.g., Frank H. Easterbrook, The Absence Of Method In Statutory Interpretation, 84 Chi. L. Rev. 81, 82 
(2017); (describing himself as “[h]aving worked on textualist interpretation for a long time”); Frank H. Easterbrook, 
Textualism and the Dead Hand, 66 George Washington Law Review 1119 (1998); Caleb Nelson, What Is 
Textualism?, 91 Va. L. Rev. 347, 347-348 & n. 3 (2005); Richard A. Posner, Legal Formalism, Legal Realism, and 
the Interpretation of Statutes and the Constitution, 37 Case W. Res. L. Rev. 179, 198 (1986)(describing Judge 
Easterbrook’s approach as “textualist”); see also Frank H. Easterbrook, Judges as Honest Agents, 33 Harvard 
Journal of Law and Public Policy 915 (2010).. 
81Judge Hamilton has spoken before bar organizations about his views of statutory interpretation, which include the 
following observations he made in 2014 at the State Bar of Wisconsin’s Annual Meeting & Conference: 

 
Judge Hamilton disclosed his skepticism for any theory of interpretation at all. “I would describe 
myself in the end as being more of an anti-theorist with these theories of interpretation,” Judge 
Hamilton said. 
  
“I would suggest to you that over time, you will see evidence of all these different theories of 
interpretation from virtually all judges as you deal with the wide range and complexity of 
problems that come before us,” he explained. 
 

Sykes, Hamilton Give Insights on Theories of Interpretation, Disclose Philosophies, WISBAR NEWS, June 27, 2014, 
at https://www.wisbar.org/NewsPublications/Pages/General-Article.aspx?ArticleID=11644 
82Recent observations from a commentator and from an attorney who regularly practices in the Seventh Circuit: 
 

Curiously, Seventh Circuit Judge Frank Easterbrook — THE conservative Reagan appointee who, 
along with Justice Scalia, brought textualism into the mainstream of American law in the 1980s — 
dissented to his freshman colleague’s majority opinion in Kleber. Progressive groups say Judge 
Easterbrook’s dissent is an example of how radically conservative the new Trump appointees are 
— not even he would sign onto their view of the age discrimination statute — but [Ryan] Parsons 
[, an attorney who regularly practices before the U.S. Seventh Circuit Court of Appeals,] considers 
it a “good faith” disagreement over how to apply the same textualist methodology. “I think he 
agrees with the methodology to start with the text of the statute,” he said. “In his view, however, 
the statute itself isn’t susceptible to a plain meaning.” Kleber v. CareFusion Corp. has become an 
early bellwether of President Donald Trump’s influence on the lower courts in his more than 2½ 
years in office.   
 

Jimmy Hoover, Bold New Bench:  How Trump’s Judges Are Changing The Law, Law360—In Depth, Sept. 10, 
2019, at https://www.law360.com/articles/1196504/how-trump-s-judges-are-changing-the-law    
83 See, e.g., JAMES R. & SARAH LEWIS, EDS., SACRED SCHISMS:  HOW RELIGIONS DIVIDE (Cambridge 2009); The 
First Schisms In Christianity, MUSÉE PROTESTANT, at https://www.museeprotestant.org/en/notice/les-premiers-
schismes-au-sein-du-christianisme/ 
84 See, e.g., DAVID DORSEN, HENRY FRIENDLY:  GREATEST JUDGE OF HIS ERA, at 348 (2012).    
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legal giants, or whether they conclude they have nothing to learn from the past.  Taking the long 
view, it is clear that these issues seem nearly intractable to courts — past, present, and future.85   
 
     When all is said and done, however, the Harrison decision does at the front end of the anti-
terrorism litigation under the FSIA what the Rubin decision did at the back end – it makes it 
more difficult for the victims of state-sponsored terrorism to recover against the state sponsors 
and leaves Congress with the task of returning to previously enacted legislation to amend it if 
Congress did not intend the reading divined by the Supreme Court. 
 
 

4.  A Coda:  Textualism And Textualists 
 
     In Senate confirmation hearings for federal judges and in commentary for the last three years, 
“textualism” has been a talismanic word.86  But what, exactly, do lawyers, judges, academics, 
and the better-informed politicians, actually mean by it?  Consider: 
 

This approach to statutory interpretation is often associated with the rejection of 
legislative history as a relevant guide to statutory interpretation. But the more 
fundamental innovation of the “new textualism” is this: when faced with clear 
statutory text, a court must give effect to that text even if the statute's semantic 
meaning is inconsistent with its perceived purpose. As John Manning--the “new 
textualism's” most prominent academic theorist--has described the governing rule: 
“if the text of the statute is clear, deviation from the clear import of the text 
cannot be justified on the ground that it better promotes fidelity to legislative 
purposes.” The Court can go beyond the statutory text to purposive considerations 
only in the case of “genuine semantic ambiguity.”87   

 
The doctrine88, in fact, has been adopted with a fervor that approaches the religious89.  Law 
schools are being taken to task for not sufficiently teaching students its tenets and techniques.90   

                                                             
85 See, e.g., Lon L. Fuller, The Case Of The Speluncean Explorers, 62 HARV. L. REV. 616 (1949). 
86 See, e.g., David Montgomery, Conquerors Of The Courts—Forget Trump’s Supreme Court Picks. The Federalist 
Society’s Impact On The Law Goes Much Deeper, WASHINGTON POST MAGAZINE, Jan. 2, 2019, at:  
https://www.washingtonpost.com/news/magazine/wp/2019/01/02/feature/conquerors-of-the-courts/; Fred Barnes, 
Opinion:  Reshaping The Judiciary, WASHINGTON EXAMINER, May 31, 2019, at 
https://www.washingtonexaminer.com/opinion/reshaping-the-judiciary; Jason Zengerle, How The Trump 
Administration Is Remaking The Courts, N.Y. TIMES MAGAZINE, April 22, 2018, at 
https://www.nytimes.com/2018/08/22/magazine/trump-remaking-courts-judiciary.html 
87 Anton Metlinsky, The Roberts Court And The New Textualism, 38 Cardozo L. Rev. 671, 672 (2016)(footnotes 
omitted). 
88 See Frank H. Easterbrook, Text, History, and Structure in Statutory Interpretation, 17 Harv. J.L. & Pub. Pol'y 61, 
68 (1994). 
89 See, e.g., Willem B. Drees, Not an Iota, Not a Dot Will Pass from the Law:  On Religious and Legal 
interpretation, in HOLY WRIT:  INTERPRETATION IN LAW AND RELIGION Ch. 4 (2016)( Arie-Jan Kwak, editor).  As 
Tom Levinson has observed of textualism’s leading apostle, the late Justice Scalia: 
 

Justice Scalia's judicial persona resembles that of a fundamentalist because of his attitude toward 
contemporary culture and his colleagues, his approach toward legal interpretation, and his 
ambition for the wide scale penetration of his distinctive perspective. Scalia's judicial persona may 
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In fact, it sometimes seems as if it dines from the same buffet as religious fundamentalism.91  
Yet, just like all religious doctrine that at first may have seemed unitary, dissonance has rolled 

                                                                                                                                                                                                    
also be considered “fundamentalist,” because of the depth of antagonism and anxiety his views 
engender in his adversaries. 
 
Justice Scalia's approach to constitutional and statutory interpretation (again, as shorthand, 
“textualist” for statutory interpretation and “originalist” for constitutional interpretation) stresses 
fidelity to the plain meaning of a “dead,” or unchanging, text. In speeches, Justice Scalia routinely 
observes that this method was once “constitutional orthodoxy” in the United States. Yet Scalia's 
judicial persona consists of more than his text-centered interpretative approach. Indeed, he is an 
outspoken and often confrontational justice, a lightning rod who is at once admired and reviled for 
his opposition to “modern” forms of interpretation; his fealty to text and tradition; his attacks on 
extratextual sources for interpretation (for example, legislative history); his distinctive public 
advocacy of his jurisprudential point of view; his derision of legal culture's prevailing norms; and 
the embattled, isolated tone that permeates many of his opinions. 
 

Tom Levinson, Confrontation, Fidelity, Transformation: The Fundamentalist Judicial Persona of Justice 
Antonin Scalia, 26 Pace L. Rev. 445, 446-447 (2006).  Professor Caleb Nelson has described the origin of the 
textualist term to be one more of critique than of honor, rooted in religious fundamentalism: 
  

The earliest usage of "textualism" reported by the Oxford English Dictionary comes from 1863, 
when an author used the term to criticize Puritan theology. See Mark Pattison, Learning in the 
Church of England, in 2 Essays by the Late Mark Pattison 263, 286 (Henry Nettleship ed., Oxford, 
Clarendon Press 1889) (referring to the "arbitrary textualism of the Puritan divines"), quoted in 17 
Oxford English Dictionary 854 (2d ed. 1989). The term retained its dismissive overtones when 
Justice Robert Jackson introduced it to the United States Reports a century later. See Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 640 (1952) (Jackson, J., concurring) (asserting that the 
enumerated powers should have "the scope and elasticity afforded by what seem to be reasonable, 
practical implications instead of the rigidity dictated by a doctrinaire textualism"). 

 
Caleb Nelson, What Is Textualism?, 91 Va. L. Rev. 347, 347 n.3 (2005); William N. Eskridge, Jr., The New 
Textualism, 37 UCLA L. Rev. 621 (1990). It is its modern adherents who have turned textualist into something 
approaching a legal confession of faith.  See, e.g., David Montgomery, Conquerors Of The Courts—Forget Trump’s 
Supreme Court Picks. The Federalist Society’s Impact On The Law Goes Much Deeper, WASHINGTON POST 
MAGAZINE, Jan. 2, 2019, at: 
 
https://www.washingtonpost.com/news/magazine/wp/2019/01/02/feature/conquerors-of-the-courts/ 
 
See also Nancy Scherer & Banks Miller, The Federalist Society's Influence on the Federal Judiciary, 62 Political 
Research Quarterly 336 (2009). 
 
90Nicholas M. Gallagher, Today’s Law-School Graduates Can’t Speak the New Supreme Court’s Language, 
National Review, Feb. 20, 2019, at https://www.nationalreview.com/2019/02/law-school-graduates-supreme-court-
originalism-textualism/ 
91 Tom Levinson, Confrontation, Fidelity, Transformation: The Fundamentalist Judicial Persona of Justice 
Antonin Scalia, 26 Pace L. Rev. 445 (2006).  Levinson observes that 
 

…  the connection is drawn between legal and religious “fundamentalism” because of the 
analogous relationship between the legal interpretative method of textualism3 and the religious 
fundamentalist's theology-- especially notable in the Protestant fundamentalist context--which is 
anchored in scriptural literalism. 
 
The relationship appears to have been first sketched by Professor Morton J. Horwitz in his 1989 
essay, The Meaning of the Bork Nomination in American Constitutional History [,50 U. Pitt. L. 
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in, and schisms have erupted.  For example, textualist argument has seen wins for those who 
have argued that Title VII of the Civil Rights Act of 1964 proscribes as discrimination “because 
of … sex” those discriminatory actions taken on the basis of an applicant’s or employee’s sexual 
orientation.92  This is a fairly obvious textualist outcome.  However, other textualists have 
denounced this outcome and offered the “original public meaning” gloss on textualism, to argue 
that the average member of the public at the time Title VII was enacted in 1964 would not have 
understood it to protect sexual orientation.93   
  
 Some court observers and commentators have noted two opposing predilections among 
textualist judges that may begin to explain how two textualist judges, looking at the same 
statutory language and presumably using the same textualist tools of statutory reading, can come 
to diametrically opposing conclusions: 
 

[T]extualist justices’ proclivity to overrule may be connected to two related 
features of modern textualism: (1) the oft-unspoken predicate assumption that 
there is a singular “correct answer” to every interpretive question; and (2) the 
political reality that some textualist jurists see themselves as “revolutionaries,” 
whose function is to overthrow the old, corrupt jurisprudential order — including 
outmoded precedents reached through the use of illegitimate, atextual interpretive 
resources.94 

 
For an enterprise that should be liberating from personal predilections, textualism seems to be 
devolving in the hands of its practitioners.  The more labored and the more schismatic in its 
results, the more problematic this movement will become.  As the author will elaborate to a 
much greater degree in a forthcoming article based on this paper95, judges should never put 

                                                                                                                                                                                                    
Rev. 655 (1989)].  Horwitz writes, “To the extent that Constitution worship is America's secular 
religion, and all religions have a tendency toward fundamentalism, originalism in constitutional 
discourse is the equivalent of religious fundamentalism.”  After positing this textual equivalence, 
Horwitz extended his analysis, suggesting that constitutional originalists and religious 
fundamentalists also share an opposition to modern interpretative theories.6 However, Horwitz 
hemmed the thread between the two schools of interpretation. 

  
Id. At 445-446 (footnotes omitted). 
92 A trend inspired and inaugurated by Mr. Justice Scalia in his groundbreaking opinion in  Oncale v. Sundowner 
Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998). 
93 See, e.g., Wittmer v. Phillips 66 Company, 915 F.3d 328, 334-36, n.1 (5th Cir. 2019) (Ho, J., concurring); Zarda 
v. Altitude Express, Inc., 883 F.3d 100, 137, 143-56 (2d Cir. 2018) (Lynch, J., dissenting); Hively v. Ivy Tech Cmty. 
Coll., 853 F.3d 339, 359-63 (7th Cir. 2017) (Sykes, J., dissenting); see generally Katie R. Eyer, Statutory 
Originalism and LGBT Rights, 54 Wake Forest L. Rev. 63 (2019); William N. Eskridge, Jr., Title VII's Statutory 
History and the Sex Discrimination Argument for LGBT Workplace Protections, 127 YALE L.J. 322, 340-42 
(2017). 
94 Anita S. Krishnakumar, Academic Highlight: Hyatt Is Latest Example Of Textualist-Originalist Justices’ 
Willingness To Overturn Precedent, SCOTUSblog, May 24, 2019, at 
https://www.scotusblog.com/2019/05/academic-highlight-hyatt-is-latest-example-of-textualist-originalist-justices-
willingness-to-overturn-precedent/; see Anita S. Krishnakumar, Textualism And Statutory Precedents, 104 Va. L. 
Rev. 157 (2019). 
95 That article is tentatively entitled, Serving Foreign Governments By Delivering Process To Their Embassies 
Under The FSIA’s Anti-Terrorism Service Provision:  A Problem Whose Solution Demonstrates The Superiority Of 
Practical Reasoning Over Textualism, forthcoming in 2020. 
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“blinders” on as to any class of information that may illuminate the meaning of a Constitutional 
provision, a statute, or a regulation.  Rather, the question isn’t what to look at as much as how to 
use what you can look at.  That is the approach best exemplified in Professor William Eskridge’s 
writings on “dynamic statutory interpretation” through “practical reasoning.”96  As the author 
described this process in one of his own previous works on a vital question of statutory 
interpretation involving Title VII and the Civil Rights Act of 1991 Amendments: 
 

A useful vehicle for doing so is the seminal work of Professors Eskridge and 
Frickey on “practical reasoning” in statutory interpretation. 
  
The practical reasoning model posits that “an interpreter will look at a broad 
range of evidence” to develop a “preliminary view of the statute,” and then test 
that view against “the multiple criteria of fidelity to the text, historical accuracy, 
and conformity to contemporary circumstances.”  This is a fluid process, which 
Eskridge and Frickey represent with a conical visual metaphor--largest at the most 
abstract end of the cone, where the inquiry is less focused, using sources such as 
current policy and statutory evolution, and narrowing through less abstract; more 
concrete inquiries regarding legislative purpose and specific and general 
legislative history; and coming to a sharp focus at the level of the statutory text 
itself. Eskridge and Frickey write that “[i]n formulating and testing her 
understanding of the statute, the interpreter will move up and down” this 
hierarchy in “evaluating and comparing the different considerations represented 
by each source of argumentation.”97  

 

The sterile and pedantic opinions in Harrison are the antithesis of practical reasoning.  In fact, 
the cabined tools to which Justice Alito and Justice Thomas limited themselves in performing the 
important work to be done in Harrison actually obscure the issues rather than illuminate them.  
The author intends to elaborate on this point in detail in his forthcoming article.  For purposes of 
this paper, it suffices to say that each and every one of the U.S. Courts of Appeals that correctly 
analyzed the service issue and came to the same result as SCOTUS did so using not the barren 
textualism of Justices Alito and Thomas, but rather, more common-sense, “practical reasoning” 
approaches that focused on consistent U.S. policy and important segments of the FSIA’s 
legislative history, both of which made clear that the U.S. Congress was well aware of our treaty 
obligations under the Vienna Convention and had no intention of allowing embassies to become 
either agents or viaducts for service of process on foreign governments.98   

                                                             
96William N. Eskridge, Jr., Dynamic Statutory Interpretation, 135 U. Pa. L. Rev. 1479 (1987); William N. Eskridge, 
Jr., & Philip P. Frickey, Statutory Interpretation as Practical Reasoning, 42 Stan. L. Rev. 321 (1990) ; William N. 
Eskridge, Jr., & Philip P. Frickey, The Supreme Court 1993 Term--Forward: Law as Equilibrium, 108 Harv. L. Rev. 
26 app. at 97-108 (1994). 
97 Jeffrey A. Van Detta, “Le Roi Est Mort; Vive Le Roi!”: An Essay On The Quiet Demise Of McDonnell Douglas 
And The Transformation Of Every Title Vii Case After Desert Palace, Inc. v. Costa Into A “Mixed-Motives” Case, 52 
Drake L. Rev.  71, 119-120 (2004)(footnotes omitted). 
98 Kumar v. Republic of Sudan, 880 F.3d 144 (4th Cir. 2018), petition for certiorari docketed, Mar 09, 2018 (No. 17-
1269), certiorari denied, 139 S.Ct. 1445 (U.S., Apr. 1, 2019);; Barot v. Embassy of the Republic of Zambia, 785 
F.3d 26, 29- 30 (D.C. Cir. 2015); Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148, 154 (D.C. Cir. 1994), 
cert. denied, 513 U.S. 1150 (1995); Magness v. Russian Fed’n, 247 F.3d 609, 611-13 (5th Cir. 2001), cert. denied, 
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The Fourth Circuit’s opinion in Kumar v. Republic of Sudan99 is particularly well done.  
While it mentions neither dynamic statutory interpretation nor practical reasoning by name, it 
exemplifies the techniques exceedingly well.   

Written by Circuit Judge G. Steven Agee (Republican; appointed by President George W. 
Bush) with the full concurrence of Judges J. Harvie Wilkinson III (Republican; law clerk to 
Justice Lewis F. Powell, Jr.; appointed by President Reagan) and Judge Allyson Duncan 
(Republican; appointed 2003 by President George W. Bush), the Kumar opinion indeed starts 
with the text.  But it does not stop there.  For unlike the opinions of Justices Alito and Thomas in 
Harrison, the Fourth Circuit judges recognize that the text may very well not provide a definitive 
answer, and that in that event, other tools must be utilized — “the traditional rules of statutory 
construction to be used in ascertaining congressional intent” which include “the overall statutory 
scheme, legislative history, the history of evolving congressional regulation in the area, and a 
consideration of other relevant statutes.”100  Further, unlike Justices Alito and Thomas – who 
take to great lengths the proverbial driving of the square peg into the round hole in an effort to 
avoid any retreat on their respective textualist enterprises — the Fourth Circuit rapidly and 
candidly acknowledged the obvious which the Supreme Court in Harrison seemed determined 
not to acknowledge in the least:  Section 1608(a)(3) is ambiguous.101  It is ambiguous, just as 
that term is understood in contract law102, because it is susceptible to more than one reasonable 
interpretation – one that precludes service “via” an embassy versus another that includes service 
“via” an embassy.103  Since Section 1608(a)(3) is susceptible, on its own terms, to more than one 
reasonable meaning, and therefore is ambiguous, the court must “’loo[k] to other indicia of 
congressional intent, such as legislative history.’”104  In a discussion far more trenchant and 
meaningful than the sterile word-play of Harrison, the Fourth Circuit in Kumar relevantly 
considered the following: 

Because the plain language of subsection (a)(3) does not fully resolve the issue 
before us, we turn elsewhere for guidance as to Congress' intent. Here, the FSIA's 
legislative history, coupled with the United States' obligations under the Vienna 
Convention, as well as the “great weight” accorded the State Department's 
interpretation of such foreign treaty matters, lead us to the conclusion that 
subsection (a)(3) is not satisfied by delivery of process to a foreign state's 
embassy. 
 

                                                                                                                                                                                                    
534 U.S. 892 (2001); Alberti v. Empresa Nicaraguense De La Carne, 705 F.2d 250, 253 (7th Cir. 1983); Autotech 
Techs. LP v. Integral Research & Dev. Corp., 499 F.3d 737, 748-49 (7th Cir. 2007), cert. denied, 552 U.S. 1231 
(2008). 
99 Kumar v. Republic of Sudan, 880 F.3d 144 (4th Cir. 2018). 
100880 F.3d at 153-154. 
101 Id. at 155. 
102 See, e.g., the iconic opinion of Judge Henry J. Friendly in Frigaliment Importing Co. v. B. N. S. Int'l Sales Corp., 
190 F. Supp. 116 (S.D.N.Y. 1960)(extensively deploying the tools of contract interpretation to resolve the ambiguity 
of the word “chicken” in a trans-national sales contract, which one party insisted meant any kind of chicken that met 
government inspection standards and the other party insisted meant only those “young” chickens suitable for “frying 
and broiling” and not “older,” lower-quality chicken fit only for stewing and broths). 
103 Id. 
104 Id. (citation omitted). 
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To understand this interplay, we first observe the obligation under the Vienna 
Convention that “[t]he premises of the mission shall be inviolable. The agents of 
the receiving State may not enter them, except with the consent of the head of the 
mission.”  Vienna Convention, supra art. 22, ¶ 1. Elsewhere, the Vienna 
Convention protects the inviolability of diplomatic agents. See id. art. 29. 
 
The House Judiciary Committee Report regarding the enactment of § 1608(a) 
shows that the statute is meant to account for the United States' rights and 
obligations under the Vienna Convention. See H.R. Rep. No. 94–1487 (1977), as 
reprinted in 1976 U.S.C.C.A.N. 6604. The FSIA—including § 1608 in its present 
form—was first enacted in 1976, four years after the Vienna Convention entered 
into force for the United States. Congress knew and considered the Convention's 
obligations in drafting the FSIA. Specifically, the first draft of the bill allowed for 
service on a foreign state by “registered or certified mail ... to the ambassador or 
chief of mission of the foreign state.” S. 566, 93d Cong. § 1608 (2d Sess. 1973). 
The Department of State recommended removing that option based on its view 
that this method of service would violate Article 22 of the Vienna Convention. 
See H.R. Rep. No. 94–1487, at 26, as reprinted in 1976 U.S.C.C.A.N., at 6625; 71 
Dep't of State Bull. 458, 458–59 (1974). 
 
The House Report also took “[s]pecial note” of a “means ... currently in use in 
attempting to commence litigation against a foreign state.” H.R. Rep. No. 94–
1487, at 26, as reprinted in 1976 U.S.C.C.A.N., at 6625. Describing “the mailing 
of a copy of the summons and complaint to a diplomatic mission of the foreign 
state” as a means of serving process that was “of questionable validity,” the 
House Report states that “[s]ection 1608 precludes this method [of service] so as 
to avoid questions of inconsistency with section 1 of article 22 of the Vienna 
Convention on Diplomatic Relations[.]” Id. (emphases added). The Report then 
reiterates “[s]ervice on an embassy by mail would be precluded under this bill.” 
Id. (emphasis added). Thus, the House Report confirms that Congress did not 
intend § 1608 to allow for the mailing of service “to” or “on” a diplomatic 
mission as such a method would transgress the treaty obligations of the United 
States under the Vienna Convention.105 

 

In a time long ago and a land far away – the author’s law school Constitutional Law Class with 
Professor Stephen E. Gottlieb106 in 1985 – this is the kind of professional legal analysis of a 
statute with an ambiguous provision that one would naturally have expected to see from an 
American federal court, be it from the District, Circuit, or Supreme Court.  The kind of analyses 
that Justices Alito and Thomas gave us this year in Harrison – leading to opposing conclusions 
about the meaning of an ambiguous text that they stubbornly treat as unambiguous – look 
something more painfully like a 19th century case we might have been forced to read in a federal 

                                                             
105 880 F.3d at 156 (case citations omitted). 
106 See, e.g., https://nyupress.org/author/stephen-e-gottlieb/ 
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courts casebook107 from an era in which the courts were filled with lawyers and judges who used 
words as a proxy for the real reasons motivating their decisions, thereby keeping those reasons 
concealed under an appearance—but not a reality—of impartiality.108  The increasing issuance of 
pedantic, strained textualist opinions like Harrison (and one from 2018 on which the author 
recently wrote, Rubin v. Islamic Republic of Iran109), in which even the non-textualists on the 
Court concur, or – as in Justice Sotomayor’s case – don the haircloth shirt of Justice Scalia to 
lead a walk in the textualist desert, further serves to erode the quality of, and command of respect 
for, opinions of the United States Supreme Court.110    
  

                                                             
107 See, e.g, Ken I. Kersch, Review of PAUL KENS, THE SUPREME COURT UNDER MORRISON R. WAITE, 1874-1888, 
21 Law & Politics Book Rev. No. 5, at 191-197 (2011), available at http://www.lpbr.net/2011/05/supreme-court-
under-morrison-r-waite.html (“The Waite Court wielded formalist, strict-constructionist interpretive methods to 
domesticate innovation in ways that integrated them as seamlessly as possible into traditional antebellum 
understandings.”) 
108 This is a topic on which the author essayed at some length in Jeffrey A. Van Detta, Requiem for a Heavyweight: 
Costa as Countermonument to McDonnell Douglas — a Countermemory Reply to Instrumentalism, 67 Alb. L. Rev. 
965 (2004). 
109 583 U.S. ___, 138 S.Ct. 816 (2018).  
110 See Jeffrey A. Van Detta, The Decline And Fall Of The American Judicial Opinion, Part I:  Back To The Future 
From The Roberts Court To Learned Hand–Context And Congruence, 12 Barry L. Rev. 53 (2009) Jeffrey A. Van 
Detta, The Decline And Fall Of The American Judicial Opinion, Part II:  Back To The Future From The Roberts 
Court To Learned Hand–Segmentation, Audience, And The Opportunity Of Justice Sotomayor, 13 Barry L. Rev. 29 
(2010).  Sadly, Justice Sotomayor has yet to embrace the opportunity the author foresaw to elevate the Court’s 
opinion writing. See, e.g., Jeffrey Van Detta, Suing Sponsors Of Terrorism In U.S. Courts, supra note 2, at 304-305, 
328-329, 350-354. 
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D. Harrison’s Influence On The Application Of FSIA Section 1608(a)(3) When 
Service Raises Other Flaws:  Adetoro v. King Abdullah Academy 

 
While there has not yet been another attempted “service via an embassy under 

1608(a)(3)”  case reported, the Supreme Court’s Harrison decision was soon relied upon 
significantly by a U.S. District Court attempting to resolve a different issue under 1608(a)(3).  
What if the plaintiffs themselves in a suit against a foreign sovereign by “sen[d]” the  “copy of 
the summons and complaint and a notice of suit, together with a translation of each into the 
official language of the foreign state, by [a] form of mail requiring a signed receipt . . .  to the 
head of the ministry of foreign affairs of the foreign state concerned,” rather than having the 
“address[ing] and dispatch[ing]” accomplished “by the clerk of the court,” as the statute says?   

This was exactly the issue raised by the Kingdom of Saudi Arabia in challenging the 
service made upon the Saudi Foreign Minister in Adetoro v. King Abdullah Academy.111  As 
Judge Trevor McFadden succinctly described the case, “[p]laintiffs are eight former employees 
of a K-12 school, King Abdullah Academy, in Herndon, Virginia, who have sued the school and 
the Embassy of the Kingdom of Saudi Arabia … for employment discrimination on the basis of 
race, religion or national origin under the D.C. Human Rights Act, D.C. Code § 2-1401.01 et 
seq.; Section 1981 of the Civil Rights Act of 1866, 42 U.S.C. § 1981; and Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000e et seq.”112  “Using DHL’s certified mail services,” the 
court recounted, the plaintiffs “ultimately succeeded in delivering copies of the Summons, 
Complaint, and Notice of Suit to the Head of the Foreign Ministry for the Kingdom of Saudi 
Arabia in Riyadh,” and “indeed, they have produced a receipt showing delivery to the Head of 
the Foreign Ministry for the Kingdom of Saudi Arabia in Riyadh.”113  It would seem that the 
plaintiffs have – unlike the Harrison plaintiffs – touched all the crucial bases to score a run under 
FSIA Section 1608(a)(3).   

But wait.  Not so fast.  Once the case had been removed by the Kingdom into the more 
welcoming environs of the federal district court from the D.C. Superior Court, the Kingdom 
wasted no time in filing a Fed. R. Civ. P. 12(b)(5) motion to dismiss for insufficiency of 
process.114  What, you might exclaim?  What more are FSIA plaintiffs supposed to do?  Well, 
particularly in the wake of Harrison, they are to follow the letter of the statute exactly.   

Here, as the Kingdom’s lawyers triumphantly pointed out to Judge McFadden, the 
plaintiffs usurped the statutory authority devolved on “the clerk of the court” to “address and 
dispatch” process being served under FSIA 1608(a)(3).115  Clearly, the Kingdom has notice of 
the suit, and the right papers were sent to the right official under the statute.116   But the District 
Court found that, in essence, the plaintiffs had failed to touch a crucial base by effectively 
                                                             
111 Case No. 1:19-cv-01918 (TNM), 2019 WL 3457989 (D. D.C. July 30, 2019). 
112 Id. at *1. 
113 Id. at *1, *2. 
114 Id. at *1. 
115 Id. at *2-*3. 
116 Id. at *1-*3. 
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usurping the responsibilities delegated (supposedly) solely to the court clerk by the statute, which 
the Harrison case had reminded all must be enforced with the strictest compliance.117  While 
granting the Kingdom’s Rule 12(b)(5) motion, the district court nonetheless ordered that the 
plaintiffs “have leave to effect proper service pursuant to 28 U.S.C. § 1608(a)(3) and Fed. R. 
Civ. P. 4(j)” by having the clerk “address and dispatch” the service package this time.118 

  

                                                             
117 Judge McFadden elaborated: 
 

Service of process on a foreign state must strictly comply with the statutory requirements of § 
1608(a). And while the former employees are responsible for such service, the FSIA “confers 
upon the district court responsibilities with regard to the sensitive task of service of process on a 
foreign government.” Specifically, the clerk of the court must be the one to “address[ ] and 
dispatch[ ]” the documents “to the head of the ministry of foreign affairs of the foreign state 
concerned.” Additionally, because of the sensitive nature of directly serving a foreign state, courts 
require strict compliance “even when the equities of a particular case may seem to point in [favor 
of the plaintiff].” Harrison, 139 S. Ct. at 1062. 
 *** 
The former employees argue that they gave the Embassy notice of the lawsuit by “substantially 
complying” with the statutory requirements. … The courts have made clear, however, that 
substantial compliance is insufficient in the sensitive areas governed by the FSIA.  
  
Consider, for instance, the Supreme Court’s recent decision in Republic of Sudan v. Harrison. 139 
S. Ct. 1048. There, Navy service members and their spouses sued the Republic of Sudan under the 
FSIA for injuries suffered in the USS Cole terrorist bombing. Id. at 1054. Believing that they were 
following the process laid out in § 1608(a)(3), the plaintiffs requested the clerk of the court send 
the service packet to the Embassy of the Republic of Sudan in Washington, D.C. Id. The Supreme 
Court held the delivery invalid because it did not follow the most natural reading of § 1608(a)(3), 
which required delivery to the foreign minister’s home country. Id. at 1053, 1057. In this 
analogous context, Harrison is strong counsel that strict compliance with § 1608(a) is required. 
See id. 
 
Harrison also forecloses the Plaintiffs' argument that actual delivery can cure technically deficient 
service. See id. at 1058. The Court noted that Congress omitted language about “actual notice” 
from § 1608(a)(3) but included it later in the same statute at § 1608(b). See id. (“Congress 
generally acts intentionally when it uses particular language in one section of a statute but omits it 
in another.”). More, the Court rejected an interpretation rooted in the due process principle “that 
service must be reasonably calculated to give notice.” Id. (citations omitted). 

 
Id. at *2-*3 (selected internal citations omitted). 
118 Id. at *3.  The lengths to which the Kingdom intend to resist ever allowing the plaintiffs to reach the merits of 
their complaint is clear from an argument that Judge McFadden did reject – that there was defect in the service 
“because the package was addressed to the ‘Head of the Foreign Ministry’ rather than ‘the head of the ministry of 
foreign affairs’ as described in § 1608(a)(3).”  Id.  The court was “not persuaded” by this matter of “[s]yntax”, 
particularly considering that the “syntactical difference” did not prevent the service packet from reaching the correct 
party.  Id.  Apparently, even literally strict compliance has its limits. 
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III. The ATS Landscape Post-Jesner:  A Coda 
 

In limiting its holding to the scenario of a foreign corporate defendant before it, SCOTUS in 
Jesner v. Arab Bank PLC119 ensured that at least one more major SCOTUS decision would be in 
the future concerning the scope of the Alien Tort Statute (ATS).120  The major remaining 
question is whether corporation or Multi-National Enterprise (MNE) incorporated or 
headquartered in the United States is a proper defendant in an ATS action.  After the author’s 
presentation at the University of Indiana McKinney School of Law’s Symposium in March 2019, 
the author identified a U.S. Court of Appeals case and several cases in the federal district courts 
that were possible candidates for becoming the case in which certiorari might be sought to bring 
this crucial, remaining ATS issue before SCOTUS.121  In this section, the author provides further 
updates on those and other cases. 
 

A. Federal Appeals Courts 
 

In the Indiana article, the author discussed the Ninth Circuit’s opinion in Doe v. Nestle, 
S.A.122, as another in a string of federal court cases issued shortly after Jesner to conclude that 
the concerns and reasoning of Jesner applied solely to foreign corporate defendants under the 
ATS and not to U.S. corporations, which, in the view of these courts, remain viable defendants in 
ATS suits that otherwise meet the array of prerequisites established by SCOTUS from Sosa to 
Jesner.123  At that point, a petition for rehearing and suggestion for rehearing en banc had been 
                                                             
119 584 U.S. ___, 138 S.Ct. 1386 (Apr. 24, 2018). 
120 28 U.S.C. § 1350. 
121 Jeffrey A. Van Detta, Suing Sponsors of Terrorism in U.S. Courts — Rubin v. Islamic Republic of 
Iran and Jesner v. Arab Bank, PLC: SCOTUS Trims To Statutory Boundaries The Recovery In U.S. Courts Against 
Sponsors of Terrorism and Human-Rights Violations Under FSIA and ATS, 29 Indiana Int’l & Comparative L. Rev. 
303, 363-368 & nn. 211-231 (Spring 2019) 
122 906 F.3d 1120 (9th Cir. 2018). 
123 Of these cases I wrote: 
 

After a very extensive discussion of the plurality and concurring opinions in Jesner and of the 
cases that preceded Jesner, the district court [in Estate of Alvarez v. Johns Hopkins University] 
concluded “[t]o the extent that Jesner provides guidance on how to assess whether ATS liability is 
available against domestic corporations, such guidance does not lead to the conclusion that 
domestic corporate liability is categorically foreclosed under the ATS.”  Judge Chuang then set 
forth a succinct, but compelling, analysis that even under the twin-aims of Kiobel and Jesner, 
permitting ATS suits against domestic corporations is the only plausible reading of the statute: 
 
 

[T]he Court finds that the need for judicial caution is markedly reduced. Unlike 
a suit against a foreign corporation as in Jesner, which can cause, and has 
caused in other cases, diplomatic tension or objections from foreign 
governments that a suit is an “affront” to their sovereignty, suits against U.S. 
corporations likely will not generate such complaints. Moreover, allowing 
domestic corporate liability would further the purposes of the ATS, by affording 
a remedy in U.S. courts to foreign nationals for violations of international law 
by a U.S. corporation. Permitting such suits to go forward would thus “promote 
harmony” rather than “provoke foreign nations.” Thus, the analysis in Jesner 
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filed in the case.124  Although denying rehearing, the Ninth Circuit issued an amended opinion 
filed July 5, 2019.125  The amended opinion did not change the earlier opinion’s discussion of the 
effect of Jesner; the amended opinion substituted a new discussion of Article III standing, which 
appeared to be the key to a decision both to deny rehearing and, after a poll of the active judges 
on the Circuit, to reject the suggestion of rehearing en banc.126  But it is far more significant that 
there was a long and stinging dissent to the denial of rehearing by Ninth Circuit Judge Mark J. 
Bennett127, with whom Judges Bybee, Callahan, Bea, Ikuta, and Ryan Nelson concurred.  This 
powerful and populous dissent could be all that is needed to catapult this case to be selected from 
the certiorari docket this fall by SCOUTS.   

 
Judge Bennett’s dissent invites SCOTUS not only to rule – flatly – that there is no corporate 

liability whatsoever under the ATS, but also to tighten up loose ends left by Kiobel in the nature 
of the “touch and concern the territory of the United States” test enunciated by Chief Justice 
Roberts’ 2013 opinion for the Court in Kiobel v. Royal Dutch Petroleum.128  One can hear 
echoes of both Justice Neal Gorsuch and Justice Samuel Alito in Judge Bennett’s opening 
paragraph: 
 

The Supreme Court has told us that the Alien Tort Statute (“ATS”) must be 
narrowly construed and sparingly applied, in line with its original purpose: “to 
help the United States avoid diplomatic friction” by providing “a forum for 
adjudicating that ‛narrow set of violations of the law of nations’ that, if left 
unaddressed, ‘threaten[ed] serious consequences’ for the United States.” Jesner v. 
Arab Bank, PLC, ––– U.S. ––––, 138 S. Ct. 1386, 1410, 200 L.Ed.2d 612 (2018) 

                                                                                                                                                                                                    
underlying the barring of ATS suits against foreign corporations does not lead to 
the same result for ATS suits against domestic corporations. 

 
Elsewhere in the 4th Circuit, District Judge Leonie Brinkema reached a similar conclusion in the 
recent case of Al Shimari v. CACI Premier Tech., Inc.   Meanwhile, a 9th Circuit panel has also 
embraced a similar reading of Jesner on the issue of domestic corporate liability in the latest 
opinion to issue in the long-running ATS suit (filed 15 years ago) over allegations that Nestle and 
other companies, including Cargill, aided and abetted the use of child slavery to harvest cocoa in 
the Ivory Coast.  Once the pending petition for rehearing and suggestion for rehearing en banc are 
resolved in Doe v. Nestle, the defendants may very well again, as they have previously done, file a 
petition for writ of certiorari to the U.S. Supreme Court. 
 

Id. at 367 (footnotes omitted)I(quoting Alvarez v. Johns Hopkins University, 373 F. Supp. 3d 639, 648-
649, 2019 WL 95572 (D. Md. Jan. 3, 2019). 
124 Id. 
125929 F.3d 623 (9th Cir. 2019). 
126 Id. at 626. 
127 Judge Bennett is a relatively new member of the Ninth Circuit who was confirmed by the U.S. Senate on July 10, 
2018, by a 72-27 vote, with all 27 “nays” coming from Republican Senators who cited Bennett’s less expansive 
views on the reach of the Second Amendment expressed as Hawaii’s Attorney General as the reason for their 
opposition.  Alex Swayer, 27 Republicans vote against Trump pick for 9th Circuit, WASHINGTON TIMES, July 10, 
2018, at https://www.washingtontimes.com/news/2018/jul/10/27-republicans-vote-against-trumps-judge-9th-circu/ 
128  Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 124 (2013); see Jeffrey A. Van Detta, Some Legal 
Considerations For EU-Based MNEs Contemplating High-Risk Foreign Direct Investments In The Energy Sector 
After Kiobel v. Royal Dutch Petroleum and Chevron Corporation v. Naranjo,  9 South Carolina  J.  Int’l  L. & Bus. 
161 (2013) , excerpts from which were included as part of Professor Van Detta’s materials for the 25th Annual ICLE 
Supreme Court Update, October 18, 2018 (Atlanta, GA). 
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(Alito, J., concurring) (alteration in original) … The Court has given us a roadmap 
to determine whether artificial entities like corporations can be liable for ATS 
violations. And the Court has made it equally clear that the ATS reaches only 
domestic conduct—where a claim “seek[s] relief for violations of the law of 
nations occurring outside the United States,” the claim is “barred.” Kiobel v. 
Royal Dutch Petroleum Co. (Kiobel II), 569 U.S. 108 (2013). Violations of the 
law of nations—like genocide, slavery, and piracy—are horrific. But in its zeal to 
sanction alleged violators, the panel majority has ignored the Court's ATS 
roadmap. First, the panel majority has failed to properly analyze under Jesner 
whether a claim against these corporate defendants may proceed. And second, the 
panel majority has compounded that error by allowing this case to move forward 
notwithstanding that Defendants' alleged actionable conduct took place almost 
entirely abroad, turning the presumption against extraterritoriality on its head.129 

 
 
Judge Bennett elaborated upon the foregoing opening salvo in a two-prong attack that invoked 
his (and his dissenting colleagues’) views of the holdings of both Kiobel and Jesner: 
 

Jesner changed the standard by which we evaluate whether a class of defendants 
is amenable to suit under the ATS. Corporations are no longer viable ATS 
defendants under either step one or step two of the two-step approach the Court 
announced in Sosa, as applied in Jesner. The panel majority, however, fails to 
apply Jesner's controlling analysis and applies an incorrect theory of ATS 
corporate liability even as the Supreme Court suggests that we reach the opposite 
conclusion. 

 
The panel majority also all but ignores the Court's instruction that an ATS claim 
must “touch and concern the territory of the United States ... with sufficient force 
to displace the presumption against extraterritorial application” of the ATS. 
Plaintiffs' allegations—based almost entirely on violations of the law of nations 
that allegedly occurred in Africa—are wholly insufficient to state a claim. 
 
The Supreme Court has instructed that we must “exercise ‘great caution’ before 
recognizing new forms of liability under the ATS.” Jesner, 138 S. Ct. at 1403. … 
We should have heeded this instruction and taken this case en banc to hold that 
these corporations may not be sued under the ATS and to make clear that the 
presumption against extraterritoriality still applies in the Ninth Circuit.130 
 

First, as to Judge Bennett’s contention that Jesner commands the end of corporate defendant 
ATS lawsuits that began with Doe v. Unocal131, he concedes, of course, that this is an ineluctable 

                                                             
129 929 F.3d 625-626 (Bennett, J., dissenting). 
130 Id. at 626 (Bennett, J., dissenting) (parenthetical citations omitted). 
131 Theresa Adamski, The Alien Tort Claims Act and Corporate Liability: A Threat to the United States’ 
International Relations, 34 Fordam Int’l L.J. 1501, 1517 (2003)( ”In 1996, Doe v. Unocal Corporation, the first 
ATCA case against a multinational corporation for alleged human rights violations, was filed in the Ninth Circuit.”) 
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inference, rather than a direct quotation, from Jesner’s holding.  He concedes also that the Court, 
while setting up that inference, left it to the lower courts to draw: 
 

[T]he Jesner Court explained that its “general reluctance to extend judicially 
created private rights of action ... extends to the question whether the courts 
should exercise the judicial authority to mandate a rule that imposes liability upon 
artificial entities like corporations.” … Justice Kennedy's opinion for the Court 
answered that question in the negative for foreign corporations, and in the process 
invited the lower courts to consider whether the question should be answered 
similarly as to domestic corporations.132 

 
More significantly, Judge Bennett—and the good number of his 9th Circuit colleagues who 
joined his dissent—count five votes scattered among three separate opinions (plurality by 
Kennedy, concurrences by Alito and Gorsuch) that, he argues, taken in toto, preclude any 
corporate liability whatsoever—domestic or foreign—under the ATS.133  Judge Bennett then 
returns to the argument first – and most powerfully —advanced by Second Circuit Judge Jose 
Cabranes134, that international law does not recognize corporate liability for violation of 
customary international law (and most treaty-based international law).135  Further Judge Bennett 
expounds in answering with a definitive no and yes the compound question, “’whether allowing 
[a] case to proceed under the ATS is a proper exercise of judicial discretion, or instead whether 
caution requires the political branches to grant specific authority before corporate liability can be 
imposed.’”136   

 
Judge Bennett and his dissenting colleagues do not stop there, however.  They proceed to 

challenge the way that the majority applies the Kiobel “touch-and-concern-the-territory-of-the-
United States” test for reigning in application of the ATS to extraterritorial conduct.137  In 
summarizing the (lack of meaningful) contacts with the United States — 
 

The majority opinion identifies three examples of conduct that, in its view, are 
sufficiently forceful to displace the presumption against extraterritoriality: 
allegations that 1) “[D]efendants funded child slavery practices in the Ivory 
Coast” in the form of “personal spending money to maintain the farmers' and/or 
the cooperatives' loyalty as an exclusive supplier,” which the panel majority 
characterizes as “kickbacks”; 2) Defendants' employees “inspect operations in the 
Ivory Coast”; and 3) Defendants made “financing decisions” in the United 
States.  The first two sets of allegations (provision of spending money and 
inspections) relate solely to foreign conduct. The third, which involves domestic 

                                                             
132 Id. at 629-630 (Bennett, J., dissenting)(citations omitted)(discussing the three opinions and concluding that “In 
short, five justices signaled in Jesner that they would hold that corporations are not subject to the ATS”). 
133 Id. (Bennett, J., dissenting).  The author of this paper does not find Judge Bennett’s reasoning here particularly 
persuasive as to whether Jesner speaks meaningfully to domestic corporate liability under the ATS, but since all he 
was trying to support with this reasoning is his argument that the 9th Circuit should have re-heard the case in banc, 
perhaps it suffices to justify that more modest ambition. 
134 E.g., Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010) 
135 929 F.3d at 630-632 (Bennett, J., dissenting). 
136 Id. at 632. 
137 Id. at 633. 
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corporate decision-making, cannot sustain an ATS claim, even if we assume 
aiding and abetting liability under the ATS.138 

 
—Judge Bennett fires a shot across the Ninth Circuit majority’s bow because the majority has, in 
his view, rather dramatically misapplied, or even outright ignored, the SCOTUS standard for 
“touch and concern” that Kiobel set down.  He focuses further fire on the third allegation about 
financing decisions made in the U.S., highlighting a Circuit split that seems a casting of bait to 
hook a possible certiorari grant to refine the Kiobel test, as well as to kill all corporate liability 
under the ATS: 

 
The panel majority concludes that Defendants making “financing decisions” in 
the United States is conduct sufficient to displace the presumption against 
extraterritoriality. But Mujica [v. AirScan, Inc., 771 F.3d 580 (9th Cir. 2014),] 
teaches us that vague allegations of domestic “decisions furthering the [ ] 
conspiracy” will not imbue an otherwise entirely foreign claim with the territorial 
connection that the ATS absolutely requires. 771 F.3d at 591; see also Baloco v. 
Drummond Co., 767 F.3d 1229, 1236 (11th Cir. 2014) (presumption not displaced 
despite allegations of domestic decision-making). 
 
Our holding here also conflicts with two other circuits that have considered the 
question. In Doe v. Drummond, the Eleventh Circuit held that the making of 
“funding and policy decisions in the United States” does not displace the 
presumption where the unlawful conduct itself took place in Colombia. 782 F.3d 
at 598; see also Baloco, 767 F.3d at 1236 (holding that domestic decision-making 
does not displace the presumption in the absence of allegations of “an express 
agreement between Defendants” and actual perpetrators of human rights abuses, 
which is not alleged here); Cardona v. Chiquita Brands Int'l, Inc., 760 F.3d 1185, 
1191 (11th Cir. 2014) (holding that ATS claim against domestic defendant must 
be dismissed because alleged acts of torture all took place abroad); see also id. at 
1192 (Martin, J., dissenting) (faulting the majority for ordering dismissal 
notwithstanding allegations that domestic defendant “review[ed], approv[ed], and 
conceal[ed]” the scheme in the United States). And in Adhikari, the Fifth Circuit 
held that domestic payments from a U.S. corporation to a foreign subcontractor 
that was allegedly involved in “human trafficking” did not displace the 
presumption. 845 F.3d at 197.  Had Plaintiffs filed in the Fifth or Eleventh 
Circuit, their allegations would have been dismissed for want of adequate 
allegations of domestic conduct.139 
 

In short, the six-judge dissent in Nestle tees up two perfect opportunities for SCOTUS to further 
trim the ATS to statutory boundaries – by declaring all corporations immune from suit and by 
tightening up the scope of extraterritoriality through the clarification that the mere making of 
financial decisions in the U.S. does not make a case, built predominantly upon events transpiring 
in foreign lands, somehow “touch and concern” American territory. 
 
                                                             
138 Id. at 633 (citation omitted). 
139 Id. 
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The time for the plaintiffs in Nestle to file a petition for certiorari would appear to run 
through early October 2019, given the date of the en banc opinion denying rehearing and 
rehearing en banc (July 5, 2019).140  This presents a golden opportunity for the Supreme Court to 
resolve corporate liability in toto, and also to tighten up Kiobel’s territorial rule.  Since Jesner 
was decided, there has been a major change in Court personnel – Justice Kavanaugh has been 
confirmed and seated to replace the retired Justice Kennedy.  Justice Kennedy, the author of the 
plurality opinion in Jesner, appeared to be conflicted about whether domestic corporate liability 
was precluded under the ATS, as opposed to foreign corporate liability: 
 

Justice Kavanaugh, however, has no such qualms.  Indeed, we know more about his 
views on the Alien Tort Statue that we do even of some of the Justices who have been on the 
court for longer than he has.  That is because he penned a strong and lengthy dissent to another 
corporate ATS case, Doe v. VIII Exxon Mobil Corp.141, which preceded – and predicted – both 
the SCOTUS decisions on the limits of extraterritoriality in Kiobel and foreign corporate liability 
in Jesner, and in which then-Judge Kavanaugh expressed complete and strong agreement with 
Judge Cabranes in the 2010 Kiobel opinion declaring the ATS permits no corporate liability.142 
 

In  the end, however, whether and to what degree SCOTUS takes the opportunity likely 
to be presented in Doe v. Nestle comes down once again to a fifth Justice—Chief Justice John 
Roberts.  Will he be ready to have the court administer a coup-de-gras to the ailing ATS 
corporate-suit era?  Or will he hold back, and find some middle ground for allowing at least 
some ATS suits to proceed against domestic corporate defendants?  As the author observed in his 
Indiana International & Comparative Law Review article: 
 

Yet, we must not forget that its Chief Justice's incrementalism has defined 
the Roberts Court. How many more increments are needed to “tame” the 
ATS—or to inspire Congress to legislate it back to life—may be known 
only to the Chief Justice himself.143 

                                                             
140 See U.S. Sup. Ct. Rule 13(a), which establishes a 90-day period post-entry-of-judgment.  Rule 13(c) speaks to 
how the petition for rehearing affects the accrual of this time period: 
 

The time to file a petition for a writ of certiorari runs from the date of entry of the judgment or 
order sought to be reviewed, and not from the issuance date of the mandate (or its equivalent under 
local practice). But if a petition for rehearing is timely filed in the lower court by any party, or if 
the lower court appropriately entertains an untimely petition for rehearing or sua sponte considers 
rehearing, the time to file the petition for a writ of certiorari for all parties (whether or not they 
requested rehearing or joined in the petition for rehearing) runs from the date of the denial of 
rehearing or, if rehearing is granted, the subsequent entry of judgment. 
 

This paper was submitted to ICLE on September 27, 2019.  Accordingly, the author will not definitively know 
whether the plaintiffs in Nestle have filed a petition for certiorari at that time.  By the time of the ICLE program on 
October 18, 2019, the author should know the status and will include that in his talk. 
141 654 F.3d 11, 71-91 (D.C. Cir. 2011)(Kavanaugh, J., dissenting), rehearing granted, original order vacated and 
remanded on the grounds of the new intervening authority of Kiobel v. Royal Dutch Petroleum (U.S. 2013), 527 
Fed.Appx. 7 (D.C. Cir. 2013)(Mem). 
142 Id. at 72-73, 74-81 (extraterritoriality), 81-85 (corporations are not proper defendants because “customary 
international law does not extend liability to corporations”). 
143 Jeffrey A. Van Detta, Suing Sponsors of Terrorism in U.S. Courts — Rubin v. Islamic Republic of 
Iran and Jesner v. Arab Bank, PLC: SCOTUS Trims To Statutory Boundaries The Recovery In U.S. Courts Against 
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Only then will human rights lawyers know whether the ATS will be of help in curbing the 
temptation of MNEs to cross ethical and legal boundaries to manipulate and curry favor with 
political regimes who engage in or foment terrorism and persistently violate human rights norms. 
 

 
B. Federal District Courts 

 
1.  Estate of Alvarez v. Johns Hopkins University144 

 
This case was “hot off the press” when the author discussed it in his Indiana article.145  There is 
currently an appeal from an order of the district court which has been docketed in the 4th Circuit.  
The United States Chamber of Commerce has filed an amicus brief urging the 4th Circuit to 
adopt a “no corporate” liability rule for the ATS.146  The docket (available on Westlaw) reveals 
the parties have filed the opening and reply briefs as of September 11, 2019.147  This case 
squarely tees up the corporate liability issue148, which District Judge Chuang had found to 
continue despite Jesner: 
 

[T]he Court finds that the need for judicial caution is markedly reduced. Unlike a 
suit against a foreign corporation as in Jesner, which can cause, and has caused in 
other cases, diplomatic tension or objections from foreign governments that a suit 
is an “affront” to their sovereignty, suits against U.S. corporations likely will not 
generate such complaints. Moreover, allowing domestic corporate liability would 
further the purposes of the ATS, by affording a remedy in U.S. courts to foreign 
nationals for violations of international law by a U.S. corporation. Permitting such 
suits to go forward would thus “promote harmony” rather than “provoke foreign 
nations.” Thus, the analysis in Jesner underlying the barring of ATS suits against 
foreign corporations does not lead to the same result for ATS suits against 
domestic corporations.149 

 
A Fourth Circuit decision finding no liability would immediately create a direct conflict with the 
recent Ninth Circuit decision in Doe v. Nestle, S.A.150, as well as a number of earlier Court of 
Appeals decisions.  Conversely, a Fourth Circuit decision finding corporate liability would place 
the Fourth Circuit in the camp with Doe v. Nestle, and both decisions would be in conflict with 

                                                                                                                                                                                                    
Sponsors of Terrorism and Human-Rights Violations Under FSIA and ATS, 29 Indiana Int’l & Comparative L. Rev. 
303, 368 (Spring 2019)(footnote omitted)(emphases supplied). 
144373 F.Supp.3d 639 (D. Md. 2019)  
145 Jeffrey A. Van Detta, Suing Sponsors of Terrorism in U.S. Courts, supra n.__, at 365-367. 
146 Brief of Amicus Curiae the Chamber of Commerce of the United States of America in Support of Defendants-
Appellants and Reversal, Case No. 19-1530, 2019 WL 3714647 (Estate of Arturo Giron ALVAREZ, et al., 
Plaintiffs-Appellees, v. THE JOHNS HOPKINS UNIVERSITY, et al., Defendants-Appellants). 
147 Docket in ESTATE OF ARTURO GIRON ALVAREZ V. THE JOHNS HOPKINS UNIVERSITY, No. 19-1530 
(U.S. 4th Circuit Court of Appeals). 
148 Jeffrey A. Van Detta, Suing State Sponsors of Terrorism, supra n. __, at 366-367 (citations omitted). 
149 373 F.Supp.2d 639, 648-649 (D. Md. 2019). 
150 929 F.3d 623 (9th Cir. 2019). 
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the Second Circuit’s decision in Kiobel.151  This would create another case for the Court to 
entertain in the 2019 Term. 

 
2.  Doe I v. Exxon Mobil Corp.152 

 
This is a case decided after the author’s article was published.  It is perhaps the most 

significant district court opinion to come down thus far in the wake of Jesner, and made more 
significant because it is the work of that redoubtable U.S. District Judge who has handled more 
than his fair share of FSIA and ATS suits – Senior U.S. District Judge Royce Lamberth in 
Washington, D.C.153  In June 2019, Jude Lamberth dismissed an 18-year-old ATS suit against 
Exxon Mobil on the basis that, after Jesner, Exxon could not be held liable under the ATS.   In 
an lengthy opinion more subtle in its development than Judge Bennett’s dissent from the denial 
of en banc rehearing in the 9th Circuit’s Doe v. Nestle, Judge Lamberth reached the same basic 
conclusion – that “[t]he reasoning of the five Justices in Jesner leads this Court to believe” that a 
corporation such as Exxon cannot be held liable under the ATS in this suit.  Judge Lamberth took 
a multi-faceted approach.154   
 

Judge Lamberth’s specific conclusions encompassed the following: 
 
1. Separation of powers and foreign relations concerns lead the Court to decline 

to recognize domestic corporate liability under the ATS in circumstances 
where, as here, the claims have caused significant diplomatic strife.155 
 

2. The Court must determine [under the first prong of the two-prong test 
announced by the Supreme Court in Sosa156] whether plaintiffs can 
demonstrate that the alleged violation is a specific, universal, and obligatory 
international norm.  The Sosa Court specified in a footnote that “[a] related 
consideration is whether international law extends the scope of liability for a 
violation of a given norm to the perpetrator being sued, if the defendant is a 
private actor such as a corporation or individual.” … The Court interprets the 
Sosa footnote to mean that this Court must look to international law to 
determine who can be sued under the ATS. The Supreme Court declared that 

                                                             
151 Kiobel v. Royal Dutch Petroleum, 621 F.3d 111 (2d Cir. 2010). 
152 Doe I v. Exxon Mobil Corp., __F. Supp. 3d __, 2019 WL 2343014, at *7 (D.D.C. June 3, 2019) (No. 01-cv-1357) 
(Lamberth, J.)  
153 See, e.g., ORDE F. KITTRIE, LAWFARE:  LAW AS A WEAPON OF WAR 75(2016); Royce C. Lamberth, The Role Of 
Courts In Foreign Affairs, in 6 FOREIGN AFFAIRS LITIGATION IN THE UNITED STATES (Brill 2013). 
154 Id. at *7 (“The Court takes two different approaches to examine whether Exxon can be liable under the ATS in 
this case. The first inquiry tracks the portion of Jesner's analysis that was signed onto by five justices. Second, the 
Court analyzes this issue using the approach adopted by the plurality in Jesner, which looks at both prongs of Sosa's 
two-part test. These separate lines of inquiry each lead this Court to the same conclusion: Exxon cannot be held 
liable under the ATS in this case.). 
155 Id. at *7. 
156Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); see, e.g., Beth Stephens, Sosa v. Alvarez-Machain: "The Door is 
Still Ajar" for Human Rights Litigation in U.S. Courts, 70 Brook. L. Rev. (2005); Brinton M. Wilkins, Splitting the 
Baby: An Analysis of the Supreme Court's Take on Customary International Law Under the Alien Tort Statute in 
Sosa v. Alvarez-Machain, 2005 BYU L. Rev. 1415 (2005); Keith A. Petty, Who Watches the Watchmen: Vigilant 
Doorkeeping, the Alien Tort Statute, and Possible Reform, 31 Loy. L.A. Int'l & Comp. L. Rev. 183 (2009). 
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the “scope of liability” is governed by international law. This means that 
courts are required to look to international law to assess their jurisdiction over 
ATS claims against a particular class of defendant, such as corporations. “It is 
inconceivable that a defendant who is not liable under customary international 
law could be liable under the ATS.” … “[Because] international law has not 
extended the scope of liability to corporations … there is not a specific, 
universal, and obligatory norm of corporate liability under currently prevailing 
international law as required by Sosa for ATS cases. Plaintiffs cannot 
maintain their ATS claims against Exxon, a corporation.”157 
 

3. Under the second part of Sosa's test, the Court must determine whether 
allowing the case to proceed under the ATS is a proper exercise of judicial 
discretion, “or instead whether caution requires the political branches to grant 
specific authority before corporate liability can be imposed.”   the Court finds 
that many of the points made by the Jesner plurality about the practical 
reasons that counsel against courts permitting foreign corporate liability under 
the ATS also applies to domestic corporate liability. First, corporate liability 
under the ATS is not essential to serve the. goals of the statute.  Plaintiffs can 
still sue individual corporate employees responsible under the ATS for a 
violation of international law. If courts allow corporations to be liable under 
the ATS for violations of international law, “then plaintiffs may well ignore 
the human perpetrators and concentrate instead on multinational corporate 
entities.”   Second, allowing plaintiffs to sue corporations under the ATS 
could discourage U.S. corporations from investing abroad, including in 
developing economies where the governments may have histories of alleged 
human-rights violations: 

 
 And, in consequence, that often might deter the active corporate 
investment that contributes to the economic development that so 
often is an essential foundation for human rights.”  Third, Congress 
is better suited than the Judiciary to examine the difficult and 
complex policy questions about whether to impose liability on 
corporations. As the plurality in Jesner pointed out, “natural 
persons can and do use corporations for sinister purposes, 
including conduct that violates international law ... [s]o there are 
strong arguments for permitting the victims to seek relief from 
corporations themselves.”  The multifaceted nature of this issue 
makes it especially important that Congress determine whether 
corporations can be sued for violating international law. 
“Congress, not the Judiciary, is the branch with ‘the facilities 
necessary to make fairly such an important policy decision where 
the possibilities of international discord are so 
evident.’”  Therefore, Congress is in a better position to determine 

                                                             
157 Id at *9, *10, *12. 
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whether to impose corporate liability, and how to do so if it so 
chooses.158  
***  
Therefore, under Sosa's second question, this Court finds that 
caution requires the political branches to grant specific authority 
before domestic corporate liability against Exxon can be imposed. 
Recognizing corporate liability under the ATS in this case could 
have adverse foreign policy consequences and raises significant 
separation of powers concerns. The Court declines to extend 
liability under the ATS to corporate defendants absent 
congressional instructions in circumstances where, as here, the 
claims have cause significant diplomatic strife.159 

 
An opinion like this tour de force from Judge Lamberth will almost certainly be a formidable one 
for D.C. Circuit, which, despite many years of staying its hand after Tel-Oren v. Libyan Arab 
Republic, 160 may not be looking to slow the contraction of federal subject matter jurisdiction 
under the ATS as continuing infusion of new judges on that Circuit inevitably will move that 
court closer to the position then-Judge Kavanaugh took in Doe VIII v. Exxon Mobil Corp. 161  
 

While this is not good news for ATS plaintiffs suing corporations, it is noteworthy that 
Judge Lamberth does not seem to go quite so far as Judge Bennett.  Judge Lamberth has added a 
critical phrase throughout his opinion — “where, as here, the claims have caused significant 
diplomatic strife” — which is just enough of a hedge to suggest that IF plaintiffs in a future ATS 
case could somehow show in their litigation either that diplomatic strife had not been caused, or 
that the diplomatic strife caused had not been “significant,” then a suit against a corporation 
might be possible.  That is not necessarily consistent with Judge Lamberth’s finding that 
international law sets no corporate norms, which would seem to preclude any corporate liability.  
But it remains to be seen just what Judge Lamberth meant by his phrasing, and in what manner 
the D.C. Circuit might affirm his decision, and either limit it to facts such as those in the case, or 
instead make the language of the ruling more expansive to preclude liability without regards to 
whether “significant diplomatic strife” is caused in a particular ATS suit. 
 
 
 

Exhibits A and B follow on the succeeding pages.

                                                             
158 Id. at *12,   
159 Id. at *13, *14. 
160 726 F.2d 774 (D.C. Cir. 1984). 
161 654 F.3d 11 (D.C. Cir 2011). 
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Republic Of Sudan v. Harrison, 587 U.S. __, 139 S.Ct. 1048 
(U.S. Mar. 26, 2019)
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EXHIBIT B 
 

Article:  Jeffrey A. Van Detta, Suing Sponsors of Terrorism in U.S. 
Courts — Rubin v. Islamic Republic of Iran and Jesner v. Arab Bank, 
PLC: SCOTUS Trims To Statutory Boundaries The Recovery In U.S. 
Courts Against Sponsors of Terrorism and Human-Rights Violations 
Under FSIA and ATS, 29 INDIANA INT’L & COMPARATIVE L. REV. 303 
(Spring 2019)(Annual Symposium Issue). 
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REPUBLIC OF SUDAN, Petitioner
v.

Rick HARRISON, et al.
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Argued November 7, 2018
|
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Synopsis
Background: Navy servicemembers and their spouses
brought action against Republic of Sudan under Foreign
Sovereign Immunities Act (FSIA) to recover for injuries
servicemembers sustained in terrorist attack. After entry of
default judgment against Sudan, 882 F.Supp.2d 23, plaintiffs
sought to enforce it against funds held by banks. The United
States District Court for the Southern District of New York,
Tina Cheryl Torres, J., issued turnover orders, and Sudan
appealed. The Court of Appeals for the Second Circuit,

Denny Chin, Circuit Judge, affirmed, 802 F.3d 399, and

subsequently denied Sudan's petitions for rehearing, 838
F.3d 86, and rehearing en banc. Certiorari was granted.

[Holding:] The Supreme Court, Justice Alito, held that the
third means enumerated in the FSIA for a litigant to serve a
foreign state in the courts of the United States is not satisfied
when a service packet that names the foreign minister is
mailed to the foreign state's embassy in the U.S. but, instead,
requires that a mailing be sent directly to the foreign minister's
office in the minister's home country.

Reversed and remanded.

Justice Thomas filed a dissenting opinion.

Procedural Posture(s): Petition for Writ of Certiorari;
Motion to Enforce Judgment.

West Headnotes (23)

[1] International Law
Scope of Immunity; Nature of Claims

Assertable

Under the Foreign Sovereign Immunities Act
(FSIA), a foreign state is immune from the
jurisdiction of courts in the United States
unless one of several enumerated exceptions
to immunity applies. 28 U.S.C.A. §§ 1604,

1605-1607.

1 Cases that cite this headnote

[2] International Law
Exceptions to immunity in general

If a lawsuit falls within one of the exceptions
to immunity set forth in the Foreign Sovereign
Immunities Act (FSIA), the FSIA provides
subject-matter jurisdiction in federal district
courts. 28 U.S.C.A. §§ 1330(a), 1604,

1605-1607.

Cases that cite this headnote

[3] International Law
Process

Foreign Sovereign Immunities Act (FSIA)
provides for personal jurisdiction where service
has been made under the section of the statute
governing service of process on a foreign state
or political subdivision of a foreign state. 28
U.S.C.A. §§ 1330(b), 1608.

3 Cases that cite this headnote

[4] International Law
Process

Section of the Foreign Sovereign Immunities
Act (FSIA) governing service of process on
foreign state or political subdivision of foreign
state sets out, in hierarchical order, four
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methods by which service shall be made: first
method is by delivery of copy of summons
and complaint in accordance with any special
arrangement for service between plaintiff and
foreign state or political subdivision, if no special
arrangement exists then service may be made
by second method, namely, delivery of copy
of summons and complaint in accordance with
applicable international convention on service
of judicial documents, third method, whereby
service packet is mailed to foreign state's head
of ministry of foreign affairs, may be used if
service is not possible under either of the first
two methods, and fourth method, which involves
sending service packet to Secretary of State for
transmittal through diplomatic channels, may be
used if service cannot be made within 30 days
under third method. 28 U.S.C.A. §§ 1608(a),
1608(a)(1), 1608(a)(2), 1608(a)(3), 1608(a)(4).

4 Cases that cite this headnote

[5] International Law
Pleading

Under the Foreign Sovereign Immunities Act
(FSIA), once it has been served, a foreign state
or political subdivision has 60 days to file a
responsive pleading. 28 U.S.C.A. § 1608(d).

Cases that cite this headnote

[6] International Law
Default; proceedings and judgment thereon

Under the Foreign Sovereign Immunities Act
(FSIA), if a foreign state or political subdivision
does not file a responsive pleading within 60
days after it has been served, it runs the risk of
incurring a default judgment, a copy of which
must be sent to the foreign state or political
subdivision in the same manner prescribed for
service. 28 U.S.C.A. §§ 1608(d), 1608(e).

Cases that cite this headnote

[7] Statutes

Language

In interpreting a statutory provision, court begins
where all such inquiries must begin: with the
language of the statute itself.

2 Cases that cite this headnote

[8] International Law
Process

Third means enumerated in the Foreign
Sovereign Immunities Act (FSIA) for a litigant
to serve a foreign state in the courts of the United
States, which requires that service be sent “by
any form of mail requiring a signed receipt, to
be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs
of the foreign state concerned,” is not satisfied
when a service packet that names the foreign
minister is mailed to the foreign state's embassy
in the U.S. but, instead, requires that a mailing
be sent directly to the foreign minister's office
in the minister's home country; this reading of
statute, while not the only plausible reading,
is the most natural reading, is supported by
several related provisions of the Act, and avoids
potential tension with a treaty and the civil
procedure rules. 28 U.S.C.A. § 1608(a)(3).

3 Cases that cite this headnote

[9] International Law
Process

For purposes of third means enumerated in the
Foreign Sovereign Immunities Act (FSIA) for a
litigant to serve a foreign state in the courts of the
United States, which requires that service be sent
“by any form of mail requiring a signed receipt,
to be addressed and dispatched by the clerk of
the court to the head of the ministry of foreign
affairs of the foreign state concerned,” a letter or
package is “addressed” to an intended recipient
when his or her name and “address” is placed on
the outside of the item to be sent. 28 U.S.C.A. §
1608(a)(3).
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Cases that cite this headnote

[10] International Law
Process

For purposes of third means enumerated in the
Foreign Sovereign Immunities Act (FSIA) for
a litigant to serve a foreign state in the courts
of the United States, which requires that service
be sent “by any form of mail requiring a signed
receipt, to be addressed and dispatched by the
clerk of the court to the head of the ministry of
foreign affairs of the foreign state concerned,”
the noun “address” means the designation of a
place, such as a residence or place of business,
where a person or organization may be found or
communicated with. 28 U.S.C.A. § 1608(a)(3).

Cases that cite this headnote

[11] International Law
Process

For purposes of third means enumerated in the
Foreign Sovereign Immunities Act (FSIA) for a
litigant to serve a foreign state in the courts of the
United States, which requires that service be sent
“by any form of mail requiring a signed receipt,
to be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs
of the foreign state concerned,” to “dispatch” a
communication means to send it off or away,
as to a special destination, with promptness or
speed, often as a matter of official business. 28
U.S.C.A. § 1608(a)(3).

Cases that cite this headnote

[12] International Law
Process

For purposes of third means enumerated in the
Foreign Sovereign Immunities Act (FSIA) for a
litigant to serve a foreign state in the courts of the
United States, which requires that service be sent
“by any form of mail requiring a signed receipt,
to be addressed and dispatched by the clerk of the

court to the head of the ministry of foreign affairs
of the foreign state concerned,” to “dispatch” a
letter to an addressee connotes sending it directly.
28 U.S.C.A. § 1608(a)(3).

Cases that cite this headnote

[13] Contracts
Contracts by correspondence

Pursuant to the venerable “mailbox rule,” there
is a presumption that a mailed acceptance of an
offer is deemed operative when “dispatched” if
it is “properly addressed,” though no acceptance
would be deemed properly addressed and
dispatched if it lacked, and thus was not sent to,
the offeror’s address or an address that the offeror
held out as the place for receipt of an acceptance.
Restatement (Second) of Contracts § 66.

2 Cases that cite this headnote

[14] Statutes
Express mention and implied exclusion; 

 expressio unius est exclusio alterius

Congress generally acts intentionally when it
uses particular language in one section of a
statute but omits it in another.

2 Cases that cite this headnote

[15] Statutes
Superfluousness

Courts are hesitant to adopt an interpretation
of a congressional enactment which renders
superfluous another portion of that same law.

Cases that cite this headnote

[16] International Law
Process

Third means enumerated in the Foreign
Sovereign Immunities Act (FSIA) for a litigant
to serve a foreign state in the courts of the United
States, which requires that service be sent “by
any form of mail requiring a signed receipt, to
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be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs
of the foreign state concerned,” does not deem
a foreign state properly served solely because
the service method is reasonably calculated to
provide actual notice. 28 U.S.C.A. § 1608(a)(3).

1 Cases that cite this headnote

[17] International Law
Process

Subsection of the Foreign Sovereign Immunities
Act (FSIA) providing for delivery of a service
packet to an officer or a managing or general
agent of the agency or instrumentality of a
foreign state or to any other agent authorized
by appointment or by law to receive service of
process in the United States expressly allows
service on an agent and makes clear that service
on the agent may occur in the U.S. if an
agent here falls within the provision’s terms. 28
U.S.C.A. § 1608(b)(2).

Cases that cite this headnote

[18] International Law
Process

Under first three methods enumerated in the
Foreign Sovereign Immunities Act (FSIA) for a
litigant to serve a foreign state in the courts of the
United States, service is deemed to have occurred
on the date shown on a document signed by
the person who received it from the carrier. 28
U.S.C.A. §§ 1608(a), 1608(c).

Cases that cite this headnote

[19] International Law
Process

Under fourth means enumerated in the Foreign
Sovereign Immunities Act (FSIA) for a litigant
to serve a foreign state in the courts of the United
States, which requires the Secretary of State to
transmit a service packet to the foreign state
through diplomatic channels, service is regarded

as having occurred on the transmittal date shown
on the certified copy of the diplomatic note sent
by the Secretary to the clerk of the court. 28
U.S.C.A. §§ 1608(a)(4), 1608(c)(1).

3 Cases that cite this headnote

[20] International Law
Process

Under all four methods enumerated in the
Foreign Sovereign Immunities Act (FSIA) for a
litigant to serve a foreign state in the courts of the
United States, service is deemed to have occurred
only when there is a strong basis for concluding
that the service packet will very shortly thereafter
come into the hands of a foreign official who will
know what needs to be done. 28 U.S.C.A. §§
1608(a), 1608(c).

Cases that cite this headnote

[21] International Law
Assertion by United States government

Because the State Department helped to draft the
language of the Foreign Sovereign Immunities
Act (FSIA), courts pay “special attention” to the
Department’s views on sovereign immunity. 28
U.S.C.A. § 1602 et seq.

Cases that cite this headnote

[22] International Law
Legislative or executive construction

Interpretation of a treaty by the Executive Branch
is entitled to great weight.

Cases that cite this headnote

[23] International Law
Process

Service rules set out in the third subsection of
the section of the Foreign Sovereign Immunities
Act (FSIA) enumerating the means by which a
litigant may serve a foreign state in the courts
of the United States, which apply to a category
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of cases with sensitive diplomatic implications,
involve circumstances in which the rule of law
demands adherence to strict requirements even
when the equities of a particular case may seem
to point in the opposite direction. 28 U.S.C.A. §
1608(a)(3).

Cases that cite this headnote

Syllabus *

* The syllabus constitutes no part of the opinion of the
Court but has been prepared by the Reporter of Decisions

for the convenience of the reader. See United States
v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 50 L.Ed. 499.

The Foreign Sovereign Immunities Act of 1976 (FSIA)
generally immunizes foreign states from suit in this country
unless one of several enumerated exceptions to immunity

applies. 28 U.S.C. §§ 1604, 1605–1607. If an exception
applies, the FSIA provides subject-matter jurisdiction in
federal district court, § 1330(a), and personal jurisdiction
“where service has been made under section 1608,” §
1330(b). Section 1608(a) provides four methods of serving
civil process, including, as relevant here, service “by any
form of mail requiring a signed receipt, to be addressed and
dispatched ... to the head of the ministry of foreign affairs of
the foreign state concerned,” § 1608(a)(3).

Respondents, victims of the bombing of the USS Coleand
their family members, sued the Republic of Sudan under
the FSIA, alleging that Sudan provided material support to
al Qaeda for the bombing. The court clerk, at respondents'
request, addressed the service packet to Sudan's Minister
of Foreign Affairs at the Sudanese Embassy in the United
States and later certified that a signed receipt had been
returned. After Sudan failed to appear in the litigation, the
District Court entered a default judgment for respondents and
subsequently issued three orders requiring banks to turn over
Sudanese assets to pay the judgment. Sudan challenged those
orders, arguing that the judgment was invalid for lack of
personal jurisdiction, because § 1608(a)(3) required that the
service packet be sent to its foreign minister at his principal

office in Sudan, not to the Sudanese Embassy in the United
States. The Second Circuit affirmed, reasoning that the statute
was silent on where the mailing must be sent and that the
method chosen was consistent with the statute's language
and could be reasonably expected to result in delivery to the
foreign minister.

Held: Most naturally read, § 1608(a)(3) requires a mailing to
be sent directly to the foreign minister's office in the foreign
state. Pp. –––– – ––––.

(a) A letter or package is “addressed” to an intended recipient
when his or her name and address are placed on the outside.
The noun “address” means “a residence or place of business.”
Webster's Third New International Dictionary 25. A foreign
nation's embassy in the United States is neither the residence
nor the usual place of business of that nation's foreign
minister. Similarly, to “dispatch” a letter to an addressee
connotes sending it directly. It is also significant that service
under § 1608(a)(3) requires a signed returned receipt to ensure
delivery to the addressee. Pp. –––– – –––––––– – ––––.

(b) Several related provisions in § 1608 support this
reading. Section 1608(b)(3)(B) contains similar “addressed
and dispatched” language, but also says that service by its
method is permissible “if reasonably calculated to give actual
notice.” Respondents' suggestion that § 1608(a)(3) embodies
a similar standard runs up against well-settled principles

of statutory interpretation. See Department of Homeland
Security v. MacLean, 574 U.S. ––––, ––––, 135 S.Ct. 913,

919, 190 L.Ed.2d 771, and Mackey v. Lanier Collection
Agency & Service, Inc., 486 U.S. 825, 837, 108 S.Ct. 2182,
100 L.Ed.2d 836. Section 1608(b)(2) expressly allows service
on an agent, specifies the particular individuals who are
permitted to be served as agents of the recipient, and makes
clear that service on the agent may occur in the United States.
Congress could have included similar terms in § 1608(a)(3)
had it intended the provision to operate in this manner. Section
1608(c) deems service to have occurred under all methods
only when there is a strong basis for concluding that the
service packet will very shortly thereafter come into the hands
of a foreign official who will know what needs to be done.
Under § 1608(a)(3), that occurs when the person who receives
it from the carrier signs for it. Interpreting § 1608(a)(3) to
require that a service packet be sent to a foreign minister's
own office rather than to a mailroom employee in a foreign
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embassy better harmonizes the rules for determining when
service occurs. Pp. –––– – –––––––– – ––––.

(c) This reading of § 1608(a)(3) avoids potential tension
with the Federal Rules of Civil Procedure and the Vienna
Convention on Diplomatic Relations. If mailing a service
packet to a foreign state's embassy in the United States
were sufficient, then it would appear to be easier to serve
the foreign state than to serve a person in that foreign
state under Rule 4. The natural reading of § 1608(a)(3)
also avoids the potential international implications arising
from the State Department's position that the Convention's
principle of inviolability precludes serving a foreign state by
mailing process to the foreign state's embassy in the United
States. Pp. –––– – –––––––– – ––––.

(d) Respondents' remaining arguments are unavailing. First,
their suggestion that § 1608(a)(3) demands that service be
sent “to a location that is likely to have a direct line of
communication to the foreign minister” creates difficult line-
drawing problems that counsel in favor of maintaining a clear,
administrable rule. Second, their claim that § 1608(a)(4)—
which requires that process be sent to the Secretary of State
in “Washington, District of Columbia”—shows that Congress
did not intend § 1608(a)(3) to have a similar locational
requirement is outweighed by the countervailing arguments
already noted. Finally, they contend that it would be unfair
to throw out their judgment based on petitioner's highly
technical and belatedly raised argument. But in cases with
sensitive diplomatic implications, the rule of law demands
adherence to strict rules, even when the equities seem to point
in the opposite direction. Pp. –––– – –––––––– – ––––.

802 F.3d 399, reversed and remanded.

ALITO, J., delivered the opinion of the Court, in
which ROBERTS, C. J., and GINSBURG, BREYER,
SOTOMAYOR, KAGAN, GORSUCH, and KAVANAUGH,
JJ., joined. THOMAS, J., filed a dissenting opinion.
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Opinion

Justice ALITO delivered the opinion of the Court.

This case concerns the requirements applicable to a particular
method of serving civil process on a foreign state. Under the
Foreign Sovereign Immunities Act of 1976 (FSIA), a foreign
state may be served by means of a mailing that is “addressed
and dispatched ... to the head of the ministry of foreign affairs
of the foreign state concerned.” 28 U.S.C. § 1608(a)(3). The
question now before us is whether this provision is satisfied
when a service packet that names the foreign minister is
mailed to the foreign state's embassy in the United States. We
hold that it is not. Most naturally read, § 1608(a)(3) requires
that a mailing be sent directly to the foreign minister's office
in the minister's home country.

I

A

[1]  [2]  [3] Under the FSIA, a foreign state is immune from
the jurisdiction of courts in this country unless one of several
enumerated exceptions to immunity applies. 28 U.S.C. §§

1604, 1605–1607. If a suit falls within one of these
exceptions, the FSIA provides subject-matter jurisdiction in
federal district courts. § 1330(a). The *1054  FSIA also
provides for personal jurisdiction “where service has been
made under section 1608.” § 1330(b).
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[4] Section 1608(a) governs service of process on “a foreign
state or political subdivision of a foreign state.” § 1608(a);
Fed. Rule Civ. Proc. 4(j)(1). In particular, it sets out in
hierarchical order the following four methods by which
“[s]ervice ... shall be made.” 28 U.S.C. § 1608(a). The
first method is by delivery of a copy of the summons and
complaint “in accordance with any special arrangement for
service between the plaintiff and the foreign state or political
subdivision.” § 1608(a)(1). “[I]f no special arrangement
exists,” service may be made by the second method, namely,
delivery of a copy of the summons and complaint “in
accordance with an applicable international convention on
service of judicial documents.” § 1608(a)(2). If service is
not possible under either of the first two methods, the third
method, which is the one at issue in this case, may be used.
This method calls for

“sending a copy of the summons and complaint and a
notice of suit, together with a translation of each into the
official language of the foreign state, by any form of mail
requiring a signed receipt, to be addressed and dispatched
by the clerk of the court to the head of the ministry of
foreign affairs of the foreign state concerned.” § 1608(a)
(3) (emphasis added).

Finally, if service cannot be made within 30 days under §
1608(a)(3), service may be effected by sending the service
packet “by any form of mail requiring a signed receipt, to
be addressed and dispatched by the clerk of the court to the
Secretary of State in Washington, District of Columbia,” for
transmittal “through diplomatic channels to the foreign state.”
§ 1608(a)(4).

[5]  [6] Once served, a foreign state or political subdivision
has 60 days to file a responsive pleading. § 1608(d). If the
foreign state or political subdivision does not do this, it runs
the risk of incurring a default judgment. See § 1608(e). A copy
of any such default judgment must be “sent to the foreign state
or political subdivision in the [same] manner prescribed for
service.” Ibid.

B

On October 12, 2000, the USS Cole, a United States
Navy guided-missile destroyer, entered the harbor of Aden,
Yemen, for what was intended to be a brief refueling stop.

While refueling was underway, a small boat drew along the
side of the Cole, and the occupants of the boat detonated
explosives that tore a hole in the side of the Cole. Seventeen
crewmembers were killed, and dozens more were injured. Al
Qaeda later claimed responsibility for the attack.

Respondents in this case are victims of the USS Cole bombing
and their family members. In 2010, respondents sued
petitioner, the Republic of Sudan, alleging that Sudan had
provided material support to al Qaeda for the bombing. See

28 U.S.C. §§ 1605A(a)(1), (c). Because respondents
brought suit under the FSIA, they were required to serve
Sudan with process under § 1608(a). It is undisputed that
service could not be made under § 1608(a)(1) or § 1608(a)
(2), and respondents therefore turned to § 1608(a)(3). At
respondents' request, the clerk of the court sent the service
packet, return receipt requested, to: “Republic of Sudan,
Deng Alor Koul, Minister of Foreign Affairs, Embassy of
the Republic of Sudan, 2210 Massachusetts Avenue NW,
Washington, DC 20008.” App. 172. The clerk certified that
the service packet had been sent and, a few days later, certified

that a signed receipt had been *1055  returned. 1  After Sudan
failed to appear in the litigation, the District Court for the
District of Columbia held an evidentiary hearing and entered
a $314 million default judgment against Sudan. Again at
respondents' request, the clerk of the court mailed a copy of
the default judgment in the same manner that the clerk had
previously used. See § 1608(e).

1 Sudan questions whether respondents named the correct
foreign minister and whether the Sudanese Embassy
received the service packet. Because we find the service
deficient in any event, we assume for the sake of
argument that the correct name was used and that the
Embassy did receive the packet.

With their default judgment in hand, respondents turned to the
District Court for the Southern District of New York, where
they sought to register the judgment and satisfy it through
orders requiring several banks to turn over Sudanese assets.
See 28 U.S.C. § 1963 (providing for registration of judgments
for enforcement in other districts). Pursuant to § 1610(c), the
District Court entered an order confirming that a sufficient
period of time had elapsed following the entry and notice of
the default judgment, and the court then issued three turnover
orders.
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At this point, Sudan made an appearance for the purpose of
contesting jurisdiction. It filed a notice of appeal from each
of the three turnover orders and contended on appeal that the
default judgment was invalid for lack of personal jurisdiction.
In particular, Sudan maintained that § 1608(a)(3) required
that the service packet be sent to its foreign minister at his
principal office in Khartoum, the capital of Sudan, and not to
the Sudanese Embassy in the United States.

The Court of Appeals for the Second Circuit rejected this

argument and affirmed the orders of the District Court. 802
F.3d 399 (2015). The Second Circuit reasoned that, although
§ 1608(a)(3) requires that a service packet be mailed “to the
head of the ministry of foreign affairs of the foreign state
concerned,” the statute “is silent as to a specific location

where the mailing is to be addressed.” Id., at 404. In
light of this, the court concluded that “the method chosen
by plaintiffs—a mailing addressed to the minister of foreign
affairs at the embassy—was consistent with the language
of the statute and could reasonably be expected to result in

delivery to the intended person.” Ibid.

Sudan filed a petition for rehearing, and the United States
filed an amicus curiae brief in support of Sudan's petition. The
panel ordered supplemental briefing and heard additional oral
argument, but it once again affirmed, reiterating its view that
§ 1608(a)(3) “does not specify that the mailing be sent to the
head of the ministry of foreign affairs in the foreign country.”

838 F.3d 86, 91 (CA2 2016). The court thereafter denied
Sudan's petition for rehearing en banc.

Subsequent to the Second Circuit's decision, the Court of
Appeals for the Fourth Circuit held in a similar case that §
1608(a)(3) “does not authorize delivery of service to a foreign
state's embassy even if it correctly identifies the intended
recipient as the head of the ministry of foreign affairs.” Kumar
v. Republic of Sudan, 880 F.3d 144, 158 (2018), cert. pending,
No. 17–1269.

We granted certiorari to resolve this conflict. 585 U.S. ––––,
138 S.Ct. 2671, 201 L.Ed.2d 1070 (2018)

II

A

[7] The question before us concerns the meaning of § 1608(a)
(3), and in interpreting *1056  that provision, “[w]e begin
‘where all such inquiries must begin: with the language of

the statute itself.’ ” Caraco Pharmaceutical Laboratories,
Ltd. v. Novo Nordisk A/S, 566 U.S. 399, 412, 132 S.Ct. 1670,

182 L.Ed.2d 678 (2012) (quoting United States v. Ron
Pair Enterprises, Inc., 489 U.S. 235, 241, 109 S.Ct. 1026,
103 L.Ed.2d 290 (1989)). As noted, § 1608(a)(3) requires
that service be sent “by any form of mail requiring a signed
receipt, to be addressed and dispatched by the clerk of the
court to the head of the ministry of foreign affairs of the
foreign state concerned.”

[8] The most natural reading of this language is that service
must be mailed directly to the foreign minister's office in the
foreign state. Although this is not, we grant, the only plausible
reading of the statutory text, it is the most natural one. See,
e.g., United States v. Hohri, 482 U.S. 64, 69–71, 107 S.Ct.
2246, 96 L.Ed.2d 51 (1987) (choosing the “more natural”

reading of a statute); ICC v. Texas, 479 U.S. 450, 456–
457, 107 S.Ct. 787, 93 L.Ed.2d 809 (1987) (same); see also

Florida Dept. of Revenue v. Piccadilly Cafeterias, Inc.,
554 U.S. 33, 41, 128 S.Ct. 2326, 171 L.Ed.2d 203 (2008)
(similar).

[9]  [10] A key term in § 1608(a)(3) is the past participle
“addressed.” A letter or package is “addressed” to an intended
recipient when his or her name and “address” is placed on the
outside of the item to be sent. And the noun “address,” in the
sense relevant here, means “the designation of a place (as a
residence or place of business) where a person or organization
may be found or communicated with.” Webster's Third New
International Dictionary 25 (1971) (Webster's Third); see also
Webster's Second New International Dictionary 30 (1957)
(“the name or description of a place of residence, business,
etc., where a person may be found or communicated with”);
Random House Dictionary of the English Language 17
(1966) (“the place or the name of the place where a person,
organization, or the like is located or may be reached”);
American Heritage Dictionary 15 (1969) (“[t]he location at
which a particular organization or person may be found or
reached”); Oxford English Dictionary 106 (1933) (OED)
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(“the name of the place to which any one's letters are
directed”). Since a foreign nation's embassy in the United
States is neither the residence nor the usual place of business
of that nation's foreign minister and is not a place where
the minister can customarily be found, the most common
understanding of the minister's “address” is inconsistent with
the interpretation of § 1608(a)(3) adopted by the court below
and advanced by respondents.

We acknowledge that there are circumstances in which a
mailing may be “addressed” to the intended recipient at a
place other than the individual's residence or usual place of
business. For example, if the person sending the mailing does
not know the intended recipient's current home or business
address, the sender might use the intended recipient's last
known address in the hope that the mailing will be forwarded.
Or a sender might send a mailing to a third party who is
thought to be in a position to ensure that the mailing is
ultimately received by the intended recipient. But in the great
majority of cases, addressing a mailing to X means placing
on the outside of the mailing both X's name and the address
of X's residence or customary place of work.

[11] Section 1608(a)(3)'s use of the term “dispatched” points
in the same direction. To “dispatch” a communication means
“to send [it] off or away (as to a special destination) with
promptness or speed often as a matter of official business.”
Webster's Third 653; see also OED *1057  478 (“To send off
post-haste or with expedition or promptitude (a messenger,
message, etc., having an express destination)”). A person who
wishes to “dispatch” a letter to X will generally send it directly
to X at a place where X is customarily found. The sender
will not “dispatch” the letter in a roundabout way, such as by
directing it to a third party who, it is hoped, will then send it
on to the intended recipient.

[12] A few examples illustrate this point. Suppose that a
person is instructed to “address” a letter to the Attorney
General of the United States and “dispatch” the letter (i.e.,
to “send [it] off post-haste”) to the Attorney General. The
person giving these instructions would likely be disappointed
and probably annoyed to learn that the letter had been sent
to, let us say, the office of the United States Attorney for
the District of Idaho. And this would be so even though a
U.S. Attorney's office is part of the Department headed by the
Attorney General and even though such an office would very
probably forward the letter to the Attorney General's office in

Washington. Similarly, a person who instructs a subordinate
to dispatch a letter to the CEO of a big corporation that
owns retail outlets throughout the country would probably be
irritated to learn that the letter had been mailed to one of those
stores instead of corporate headquarters. To “dispatch” a letter
to an addressee connotes sending it directly.

[13] A similar understanding underlies the venerable
“mailbox rule.” As first-year law students learn in their course
on contracts, there is a presumption that a mailed acceptance
of an offer is deemed operative when “dispatched” if it is
“properly addressed.” Restatement (Second) of Contracts §

66, p. 161 (1979) (Restatement); Rosenthal v. Walker,
111 U.S. 185, 193, 4 S.Ct. 382, 28 L.Ed. 395 (1884). But
no acceptance would be deemed properly addressed and
dispatched if it lacked, and thus was not sent to, the offeror's
address (or an address that the offeror held out as the place for
receipt of an acceptance). See Restatement § 66, Comment b.

It is also significant that service under § 1608(a)(3) requires
a signed returned receipt, a standard method for ensuring
delivery to the addressee. Cf. Black's Law Dictionary 1096
(10th ed. 2014) (defining “certified mail” as “[m]ail for which
the sender requests proof of delivery in the form of a receipt
signed by the addressee”). We assume that certified mail
sent to a foreign minister will generally be signed for by
a subordinate, but the person who signs for the minister's
certified mail in the foreign ministry itself presumably has
authority to receive mail on the minister's behalf and has been
instructed on how that mail is to be handled. The same is much
less likely to be true for an employee in the mailroom of an
embassy.

For all these reasons, we think that the most natural reading
of § 1608(a)(3) is that the service packet must bear the
foreign minister's name and customary address and that it
be sent to the minister in a direct and expeditious way. And
the minister's customary office is the place where he or she
generally works, not a farflung outpost that the minister may
at most occasionally visit.

B

Several related provisions in § 1608 support this reading. See

Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809,
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109 S.Ct. 1500, 103 L.Ed.2d 891 (1989) (“It is a fundamental
canon of statutory construction that the words of a statute
must be read in their context and with a view to their place in
the overall statutory scheme”).

*1058  1

One such provision is § 1608(b)(3)(B). Section 1608(b)
governs service on “an agency or instrumentality of a foreign
state.” And like § 1608(a)(3), § 1608(b)(3)(B) requires
delivery of a service packet to the intended recipient “by any
form of mail requiring a signed receipt, to be addressed and
dispatched by the clerk of the court.” But § 1608(b)(3)(B),
unlike § 1608(a)(3), contains prefatory language saying that
service by this method is permissible “if reasonably calculated
to give actual notice.”

Respondents read § 1608(a)(3) as embodying a similar
requirement. See Brief for Respondents 34. At oral argument,
respondents' counsel stressed this point, arguing that
respondents' interpretation of § 1608(a)(3) “gives effect” to

the “familiar” due process standard articulated in Mullane
v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S.Ct.
652, 94 L.Ed. 865 (1950), which is “the notion that [service]
must be reasonably calculated to give notice.” Tr. of Oral Arg.
37–38.

[14]  [15]  [16] This argument runs up against two well-
settled principles of statutory interpretation. First, “Congress
generally acts intentionally when it uses particular language
in one section of a statute but omits it in another.”

Department of Homeland Security v. MacLean, 574 U.S.
––––, ––––, 135 S.Ct. 913, 919, 190 L.Ed.2d 771 (2015).
Because Congress included the “reasonably calculated to give
actual notice” language only in § 1608(b), and not in §
1608(a), we resist the suggestion to read that language into §
1608(a). Second, “we are hesitant to adopt an interpretation of
a congressional enactment which renders superfluous another

portion of that same law.” Mackey v. Lanier Collection
Agency & Service, Inc., 486 U.S. 825, 837, 108 S.Ct. 2182,
100 L.Ed.2d 836 (1988). Here, respondents encounter a
superfluity problem when they argue that the “addressed
and dispatched” clause in § 1608(a)(3) gives effect to the

Mullanedue process standard. They fail to account for the

fact that § 1608(b)(3)(B) contains both the “addressed and
dispatched” and “reasonably calculated to give actual notice”
requirements. If respondents were correct that “addressed and
dispatched” means “reasonably calculated to give notice,”
then the phrase “reasonably calculated to give actual notice”
in § 1608(b)(3) would be superfluous. Thus, as the dissent
agrees, § 1608(a)(3) “does not deem a foreign state properly
served solely because the service method is reasonably
calculated to provide actual notice.” Post, at ––––(opinion of
THOMAS, J.).

2

[17] Section 1608(b)(2) similarly supports our interpretation
of § 1608(a)(3). Section 1608(b)(2) provides for delivery of
a service packet to an officer or a managing or general agent
of the agency or instrumentality of a foreign state or “to any
other agent authorized by appointment or by law to receive
service of process in the United States.”

This language is significant for three reasons. First, it
expressly allows service on an agent. Second, it specifies the
particular individuals who are permitted to be served as agents
of the recipient. Third, it makes clear that service on the agent
may occur in the United States if an agent here falls within
the provision's terms.

If Congress had contemplated anything similar under §
1608(a)(3), there is no apparent reason why it would not have
included in that provision terms similar to those in § 1608(b)
(2). Respondents would have us believe that Congress was
content to have the courts read such terms into § 1608(a)

(3). In view of § 1608(b)(2), this *1059  seems unlikely. 2

See also post, at –––– (“Nor does the FSIA authorize service
on a foreign state by utilizing an agent designated to receive
process for the state”).

2 Notably, the idea of treating someone at a foreign state's
embassy as an agent for purposes of service on the
foreign state was not unfamiliar to Congress. An earlier
proposed version of the FSIA would have permitted
service on a foreign state by sending the service packet
“to the ambassador or chief of mission of the foreign
state.” See S. 566, 93d Cong., 1st Sess., § 1608, p. 6
(1973).
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3

[18]  [19] Section 1608(c) further buttresses our reading of §
1608(a)(3). Section 1608(c) sets out the rules for determining
when service “shall be deemed to have been made.” For
the first three methods of service under § 1608(a), service
is deemed to have occurred on the date indicated on “the
certification, signed and returned postal receipt, or other proof
of service applicable to the method of service employed.” §
1608(c)(2). The sole exception is service under § 1608(a)(4),
which requires the Secretary of State to transmit a service
packet to the foreign state through diplomatic channels. Under
this method, once the Secretary has transmitted the packet,
the Secretary must send to the clerk of the court “a certified
copy of the diplomatic note indicating when the papers were
transmitted.” § 1608(a)(4). And when service is effected
in this way, service is regarded as having occurred on the
transmittal date shown on the certified copy of the diplomatic
note. § 1608(c)(1).

[20] Under all these methods, service is deemed to have
occurred only when there is a strong basis for concluding that
the service packet will very shortly thereafter come into the
hands of a foreign official who will know what needs to be
done. Under § 1608(a)(4), where service is transmitted by
the Secretary of State through diplomatic channels, there is
presumably good reason to believe that the service packet will
quickly come to the attention of a high-level foreign official,
and thus service is regarded as having been completed on the
date of transmittal. And under §§ 1608(a)(1), (2), and (3),
where service is deemed to have occurred on the date shown
on a document signed by the person who received it from the
carrier, Congress presumably thought that the individuals who
signed for the service packet could be trusted to ensure that
the service packet is handled properly and expeditiously.

It is easy to see why Congress could take that view with
respect to a person designated for the receipt of process in
a “special arrangement for service between the plaintiff and
the foreign state or political subdivision,” § 1608(a)(1), and
a person so designated under “an applicable international
convention,” § 1608(a)(2). But what about § 1608(a)(3),
the provision now before us? Who is more comparable to
those who sign for mail under §§ 1608(a)(1) and (2)? A
person who works in the office of the foreign minister in

the minister's home country and is authorized to receive
and process the minister's mail? Or a mailroom employee
in a foreign embassy? We think the answer is obvious, and
therefore interpreting § 1608(a)(3) to require that a service
packet be sent to a foreign minister's own office better
harmonizes the rules for determining when service is deemed
to have been made.

Respondents seek to soften the blow of an untimely delivery
to the minister by noting that the foreign state can try to vacate

a default judgment under Federal Rule of Civil Procedure
55(c). Brief for Respondents 27. But that is a poor substitute
for sure and timely receipt of service, *1060  since a foreign
state would have to show “good cause” to vacate the judgment
under that Rule. Here, as with the previously mentioned
provisions in § 1608, giving § 1608(a)(3) its ordinary meaning
better harmonizes the various provisions in § 1608 and avoids
the oddities that respondents' interpretation would create.

C

The ordinary meaning of the “addressed and dispatched”
requirement in § 1608(a)(3) also has the virtue of avoiding
potential tension with the Federal Rules of Civil Procedure
and the Vienna Convention on Diplomatic Relations.

1

Take the Federal Rules of Civil Procedure first. At the time
of the FSIA's enactment, Rule 4(i), entitled “Alternative
provisions for service in a foreign-country,” set out certain
permissible methods of service on “part[ies] in a foreign
country.” Fed. Rule Civ. Proc. 4(i)(1) (1976). One such
method was “by any form of mail, requiring a signed receipt,
to be addressed and dispatched by the clerk of the court to the
party to be served.” Rule 4(i)(1)(D) (emphasis added). Rule
4(i)(2) further provided that “proof of service” pursuant to
that method “shall include a receipt signed by the addressee
or other evidence of delivery to the addressee satisfactory to
the court.” (Emphasis added.) The current version of Rule 4
is similar. See Rules 4(f)(2)(C)(ii), 4(l)(2)(B).

The virtually identical methods of service outlined in Rule 4
and § 1608(a)(3) pose a problem for respondents' position: If
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mailing a service packet to a foreign state's embassy in the
United States were sufficient for purposes of § 1608(a)(3),
then it would appear to be easier to serve the foreign state than
to serve a person in that foreign state. This is so because a
receipt signed by an embassy employee would not necessarily
satisfy Rule 4 since such a receipt would not bear the signature
of the foreign minister and might not constitute evidence that
is sufficient to show that the service packet had actually been
delivered to the minister. It would be an odd state of affairs
for a foreign state's inhabitants to enjoy more protections in
federal courts than the foreign state itself, particularly given
that the foreign state's immunity from suit is at stake. The
natural reading of § 1608(a)(3) avoids that oddity.

2

[21]  [22] Our interpretation of § 1608(a)(3) avoids
concerns regarding the United States' obligations under
the Vienna Convention on Diplomatic Relations. We have
previously noted that the State Department “helped to
draft the FSIA's language,” and we therefore pay “special
attention” to the Department's views on sovereign immunity.

Bolivarian Republic of Venezuela v. Helmerich & Payne
Int'l Drilling Co., 581 U.S. ––––, ––––, 137 S.Ct. 1312,
1320, 197 L.Ed.2d 663 (2017). It is also “well settled that
the Executive Branch's interpretation of a treaty ‘is entitled

to great weight.’ ” Abbott v. Abbott, 560 U.S. 1, 15, 130

S.Ct. 1983, 176 L.Ed.2d 789 (2010) (quoting Sumitomo
Shoji America, Inc. v. Avagliano, 457 U.S. 176, 185, 102 S.Ct.
2374, 72 L.Ed.2d 765 (1982)).

Article 22(1) of the Vienna Convention provides: “The
premises of the mission shall be inviolable. The agents of
the receiving State may not enter them, except with the
consent of the head of the mission.” Vienna Convention on
Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3237, T.I.A.S.
No. 7502. Since at least 1974, the State Department has
taken the position that Article 22(1)'s principle of inviolability
precludes serving a foreign state by mailing process to the
foreign state's embassy *1061  in the United States. See
Service of Legal Process by Mail on Foreign Governments in
the United States, 71 Dept. State Bull. 458–459 (1974). In this
case, the State Department has reiterated this view in amicus
curiae briefs filed in this Court and in the Second Circuit. The

Government also informs us that United States embassies do
not accept service of process when the United States is sued
in a foreign court, and the Government expresses concern that
accepting respondents' interpretation of § 1608 might imperil
this practice. Brief for United States as Amicus Curiae 25–26.

Contending that the State Department held a different view
of Article 22(1) before 1974, respondents argue that the
Department's interpretation of the Vienna Convention is
wrong, but we need not decide this question. By giving §
1608(a)(3) its most natural reading, we avoid the potential
international implications of a contrary interpretation.

III

Respondents' remaining arguments do not alter our
conclusion. First, respondents contend that § 1608(a)(3)
says nothing about where the service packet must be sent.
See Brief for Respondents 22 (“the statute is silent as to
the location where the service packet should be sent”).
But while it is true that § 1608(a)(3) does not expressly
provide where service must be sent, it is common ground
that this provision must implicitly impose some requirement.
Respondents acknowledge this when they argue that the
provision demands that service be sent “to a location that is
likely to have a direct line of communication to the foreign
minister.” Id., at 34; cf. post, at –––– (stating that sending
a letter to a Washington-based embassy “with a direct line
of communication” to the foreign minister seems as efficient
as sending it to the minister's office in the foreign state).
The question, then, is precisely what § 1608(a)(3) implicitly
requires. Respondents assure us that a packet sent to “an
embassy plainly would qualify,” while a packet sent to “a
tourism office plainly would not.” Brief for Respondents 34.
But if the test is whether “a location ... is likely to have a
direct line of communication to the foreign minister,” ibid., it
is not at all clear why service could not be sent to places in
the United States other than a foreign state's embassy. Why
not allow the packet to be sent, for example, to a consulate?
The residence of the foreign state's ambassador? The foreign
state's mission to the United Nations? Would the answer
depend on the size or presumed expertise of the staff at the
delivery location? The difficult line-drawing problems that
flow from respondents' interpretation of § 1608(a)(3) counsel
in favor of maintaining a clear, administrable rule: The service
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packet must be mailed directly to the foreign minister at the
minister's office in the foreign state.

Second, respondents (and the dissent, see post, at ––––
– ––––) contrast the language of § 1608(a)(3) with that
of § 1608(a)(4), which says that service by this method
requires that process be sent to the Secretary of State in
“Washington, District of Columbia.” If Congress wanted
to require that process under § 1608(a)(3) be sent to a
foreign minister's office in the minister's home country,
respondents ask, why didn't Congress use a formulation
similar to that in § 1608(a)(4)? This is respondents' strongest
argument, and in the end, we see no entirely satisfactory
response other than that § 1608(a) does not represent an
example of perfect draftsmanship. We grant that the argument
based on the contrasting language in § 1608(a)(4) cuts in
respondents' favor, but it is outweighed in our judgment by
the countervailing arguments already noted.

*1062  [23] Finally, respondents contend that it would be
“the height of unfairness to throw out [their] judgment”
based on the highly technical argument belatedly raised by
petitioner. See Brief for Respondents 35. We understand
respondents' exasperation and recognize that enforcing
compliance with § 1608(a)(3) may seem like an empty
formality in this particular case, which involves highly
publicized litigation of which the Government of Sudan may
have been aware prior to entry of default judgment. But there
are circumstances in which the rule of law demands adherence
to strict requirements even when the equities of a particular
case may seem to point in the opposite direction. The service
rules set out in § 1608(a)(3), which apply to a category of
cases with sensitive diplomatic implications, clearly fall into
this category. Under those rules, all cases must be treated the
same.

Moreover, as respondents' counsel acknowledged at oral
argument, holding that Sudan was not properly served under
§ 1608(a)(3) is not the end of the road. Tr. of Oral Arg. 56.
Respondents may attempt service once again under § 1608(a)
(3), and if that attempt fails, they may turn to § 1608(a)(4).
When asked at argument to provide examples of any problems
with service under § 1608(a)(4), respondents' counsel stated
that he was unaware of any cases where such service failed.
Id., at 59–62.

* * *

We interpret § 1608(a)(3) as it is most naturally understood:
A service packet must be addressed and dispatched to the
foreign minister at the minister's office in the foreign state.
We therefore reverse the judgment of the Court of Appeals
and remand the case for further proceedings consistent with
this opinion.

It is so ordered.

Justice THOMAS, dissenting.
The Court holds that service on a foreign state by certified
mail under the Foreign Sovereign Immunities Act (FSIA) is
defective unless the packet is “addressed and dispatched to the
foreign minister at the minister's office in the foreign state.”
Ante, at –––– (emphasis added). This bright-line rule may
be attractive from a policy perspective, but the FSIA neither
specifies nor precludes the use of any particular address.
Instead, the statute requires only that the packet be sent to
a particular person—“the head of the ministry of foreign
affairs.” 28 U.S.C. § 1608(a)(3).

Given the unique role that embassies play in facilitating
communications between states, a foreign state's embassy in
Washington, D. C., is, absent an indication to the contrary,
a place where a U.S. litigant can serve the state's foreign
minister. Because there is no evidence in this case suggesting
that Sudan's Embassy declined the service packet addressed
to its foreign minister—as it was free to do—I would hold that
respondents complied with the FSIA when they addressed
and dispatched a service packet to Sudan's Minister of
Foreign Affairs at Sudan's Embassy in Washington, D. C.
Accordingly, I respectfully dissent.

I

To serve a foreign state by certified mail under the FSIA, the
service packet must be “addressed and dispatched by the clerk
of the court to the head of the ministry of foreign affairs of the
foreign state concerned.” Ibid. In many respects, I approach
this statutory text in the same way as the Court. I have no
quarrel with the majority's definitions of the relevant statutory
terms, ante, at –––– – ––––, and I agree that the FSIA does not
deem a *1063  foreign state properly served solely because

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=Ibf00302c4fc611e99d59c04243316042&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6


Van Detta, Jeffrey 9/28/2019
For Educational Use Only

Republic of Sudan v. Harrison, 139 S.Ct. 1048 (2019)
2019 A.M.C. 609, 203 L.Ed.2d 433, 19 Cal. Daily Op. Serv. 2571...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 14

the service method is reasonably calculated to provide actual
notice, ante, at –––– – ––––, –––– – ––––. Nor does the
FSIA authorize service on a foreign state by utilizing an agent
designated to receive process for the state. Ante, at –––– –
––––Ante, at –––– – ––––. At the same time, the FSIA stops
short of requiring that the foreign minister personally receive
or sign for the service packet: As long as the service packet
is “addressed and dispatched ... to” the foreign minister, §
1608(a)(3), the minister's subordinates may accept the packet
and act appropriately on his behalf. Ante, at ––––Ante, at
––––.

In short, I agree with the majority that § 1608(a)(3) requires
that the service packet be dispatched to an address for
the foreign minister. The relevant question, in my view, is
whether a foreign state's embassy in the United States can
serve as a place where the minister of foreign affairs may be
reached by mail. Unlike the majority, I conclude that it can.

II

A foreign state's embassy in Washington, D. C., is generally
a place where a U.S. court can communicate by mail with the
state's foreign minister. Unless an embassy decides to decline
packages containing judicial summonses—as it is free to do,
both in individual cases or as a broader policy—a service
packet addressed and dispatched to a foreign minister at the
address of its embassy in the United States satisfies § 1608(a)
(3).

Because embassies are “responsible for state-to-state
relationships,” Malone, The Modern Diplomatic Mission,
in The Oxford Handbook of Modern Diplomacy 124 (A.
Cooper, J. Heine, & R. Thakur eds. 2013), an important
function of an embassy or other “diplomatic mission” is
to “act as a permanent channel of communication between
the sending state and the receiving state.” G. Berridge &
A. James, A Dictionary of Diplomacy 73 (2d ed. 2003).
Embassies fulfill this function in numerous ways, including
by using secure faxes, e-mails, or the “diplomatic bag” to
transmit documents to the states they represent. A. Aust,
Handbook of International Law 122 (2d ed. 2010); see
ibid. (the diplomatic bag is a mailbag or freight container
containing diplomatic documents or articles intended for
official use). Thus, as one amicus brief aptly puts it, embassies

“have direct lines of communications with the home country,
and a pipeline to route communications to the proper
offices and officials.” Brief for Former U.S. Counterterrorism
Officials et al. as Amici Curiae 29.

Numerous provisions of the Vienna Convention on
Diplomatic Relations (VCDR) confirm this reality, Apr.
18, 1961, 23 U.S.T. 3227, T.I.A.S. No. 7502. Under the
VCDR, an embassy “may employ all appropriate means” of
communicating with the state whose interests it represents,
Art. 27(1), including “modern means of communication
such as (mobile) telecommunication, fax, and email,”
Wouters, Duquet, & Meuwissen, The Vienna Conventions on
Diplomatic and Consular Relations, in The Oxford Handbook
of Modern Diplomacy, supra, at 523. The VCDR provides
substantial protections for the “official correspondence of
the mission” and the diplomatic bag, which may include
“diplomatic documents or articles intended for official
use.” Arts. 27(1)–(5); cf. Vienna Convention on Consular
Relations, Arts. 3, 5(j), 35, Apr. 24, 1963, 21 U.S.T. 77,
T.I.A.S. No. 6820 (recognizing that embassies may perform
“[c]onsular functions,” such as “transmitting judicial and
extrajudicial documents,” and affording protections to official
communications).

The capability of an embassy to route service papers to the
sending state is confirmed by the State Department regulation
*1064  implementing § 1608(a)(4), which provides for

service on the foreign state through diplomatic channels.
Under this regulation, the Department may deliver the
service packet “to the embassy of the foreign state in the
District of Columbia” “[i]f the foreign state so requests
or if otherwise appropriate.” 22 CFR § 93.1(c)(2) (2018).
Although the service packet under § 1608(a)(4) need not
be addressed and dispatched to the foreign minister, the
regulation implementing it nevertheless demonstrates that
embassies do in fact provide a channel of communication
between the United States and foreign countries.

It was against this backdrop that respondents requested
that their service packet be “addressed and dispatched by
the clerk of the court to the head of the ministry of
foreign affairs of [Sudan],” § 1608(a)(3), at the address
of its embassy in Washington, D. C. Because an embassy
serves as a channel through which the U.S. Government
can communicate with the sending state's minister of foreign
affairs, this method of service complied with the ordinary
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meaning of § 1608(a)(3) on this record. There is—and this
is critical—no evidence in the record showing that Sudan's
foreign minister could not be reached through the embassy. As
the majority acknowledges, the clerk received a signed return
receipt and a shipping confirmation stating that the package
had been delivered. Ante, at ––––. Nothing on the receipt or
confirmation indicated that the package could not be delivered
to its addressee, and both the clerk and the District Judge
determined that service had been properly effectuated.

Of course, the FSIA does not impose a substantive obligation
on the embassy to accept or transmit service of process
directed to the attention of the foreign minister. A foreign state
and its embassy are free to reject some or all packets addressed
to the attention of the foreign minister. But, as detailed above,
Sudan has pointed to nothing in the record suggesting that
its embassy refused service, or that its embassy address was
not a place at which its foreign minister could be reached. On
these facts, I would hold that the service packet was properly
“addressed and dispatched by the clerk of the court to the head
of the ministry of foreign affairs.” § 1608(a)(3).

III

A

Instead of focusing on whether service at an embassy satisfies
the FSIA, the Court articulates a bright-line rule: To comply
with § 1608(a)(3), “[a] service packet must be addressed and
dispatched to the foreign minister at the minister's office in the
foreign state.” Ante, at ––––Ante, at –––– (emphasis added).
Whatever virtues this rule possesses, the Court's interpretation
is not the “most natural reading” of § 1608(a)(3), ante, at
––––ante, at ––––.

The Court focuses on the foreign minister's “customary
office” or “place of work,” ante, at ––––, ––––ante, at ––––,
––––, but these terms appear nowhere in § 1608. The FSIA
requires that the service packet be “addressed and dispatched”
to a particular person—“the head of the ministry of foreign
affairs.” § 1608(a)(3). It does not further require that the
package be addressed and dispatched to any particular place.
While I agree with the Court that sending the service packet
to the foreign ministry is one way to satisfy § 1608(a)(3),

that is different from saying that § 1608(a)(3) requires service
exclusively at that location.

The absence of a textual foundation for the majority's rule
is only accentuated when § 1608(a)(3) is compared to §
1608(a)(4), the adjacent paragraph governing service through
diplomatic channels. *1065  Under that provision, the
service packet must be “addressed and dispatched by the clerk
of the court to the Secretary of State in Washington, District of
Columbia, to the attention of the Director of Special Consular
Services.” § 1608(a)(4) (emphasis added); see 22 CFR §
93.1(c) (State Department regulation governing service under
this provision). Unlike § 1608(a)(3), this provision specifies
both the person to be served and the location of service. While
not dispositive, the absence of a similar limitation in § 1608(a)
(3) undermines the categorical rule adopted by the Court.

The Court offers three additional arguments in support of its
position, but none justifies its bright-line rule.

First, the Court offers a series of hypotheticals to suggest
that the term “dispatched” not only contemplates a prompt
shipment, but also connotes sending the letter directly to a
place where the person is likely to be physically located. Ante,
at –––– – ––––Ante, at –––– – ––––. In my opinion, these
hypotheticals are inapt. The unique role of an embassy in
facilitating communications between sovereign governments
does not have an analog in the hypotheticals offered by

the majority. 1  And to the extent the statute emphasizes
speed and directness, as the majority suggests, dispatching a
letter to a Washington-based embassy with a direct line of
communication to the foreign minister—including the ability
to communicate electronically—seems at least as efficient as
dispatching the letter across the globe to a foreign country,
particularly if that country has recently experienced armed
conflict or political instability.

1 To the extent the relationship between a U.S. Attorney's
office and the Attorney General is analogous, the
majority correctly acknowledges that the office would
“very probably forward” a letter directed to the attention
of the Attorney General. Ante, at ––––Ante, at ––––. The
majority nevertheless believes that it would be improper
or unusual to dispatch that letter to a local U.S. Attorney's
office. I disagree. It seems entirely likely that a person
residing in the District of Idaho would dispatch a letter
to the Attorney General through the U.S. Attorney's
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office serving his District—even if it would be odd for
a resident of the District of Columbia to use that Idaho
address.

Second, the Court notes that, under its rule, the effective date
of service under § 1608(c) will be closer in time to when the
service packet reaches a foreign official who knows how to
respond to the summons. Ante, at –––– – ––––Ante, at ––––
– ––––. That contention assumes embassy employees are less
capable of responding to a summons than foreign-ministry
employees. But even granting that premise, this argument
falls short. An embassy is capable of quickly transmitting a
summons to the foreign minister, whether electronically, by
diplomatic bag, or by some other means. Any time lost in
transmission is not significant enough to warrant the Court's
departure from the text of the statute.

Third, the Court argues that allowing service at the embassy
would make it easier to serve a foreign state than it is to
serve a person in that foreign state under Federal Rule of Civil
Procedure 4. Ante, at –––– – ––––Ante, at –––– – ––––. I
am not persuaded. Under the FSIA, service by mail is not
effective until “the date of receipt indicated in the ... signed
and returned postal receipt.” § 1608(c)(2). That is no more
generous than practice under Rule 4, especially since the
foreign minister need not accept service. To the extent that
embassies accept service of process directed to the foreign
minister, it is that decision that eases the burden on the
plaintiff, not § 1608(a)(3).

B

Sudan also argues that allowing service by mail at an embassy
would violate Article *1066  22(1) of the VCDR. The Court
does not adopt Sudan's argument, stating only that its decision
has “the virtue of avoiding potential tension” with the VCDR.
Ante, at 1060Ante, at 1060. But there is no tension between

my reading of the FSIA and the VCDR. 2

2 Even if there were, the FSIA postdates the VCDR and
thus “ ‘renders the treaty null’ ” “ ‘to the extent of

conflict.’ ” Breard v. Greene, 523 U.S. 371, 376,
118 S.Ct. 1352, 140 L.Ed.2d 529 (1998) (per curiam)

(quoting Reid v. Covert, 354 U.S. 1, 18, 77 S.Ct. 1222,
1 L.Ed.2d 1148 (1957) (plurality opinion)).

Article 22(1) of the VCDR provides that the premises of
the mission—that is, “the buildings or parts of buildings
and the land ancillary thereto ... used for the purposes of
the mission,” Art. 1(i)—“shall be inviolable.” The VCDR
consistently uses the word “inviolable” to protect against
physical intrusions and similar types of interference, not
the jurisdiction of a court. The concept of “inviolability” is
used, for instance, to protect the mission's “premises,” Art.
22(1); the “archives and documents of the mission,” Art. 24;
the “official correspondence of the mission,” Art. 27(2); the
“private residence of a diplomatic agent,” Art. 30(1); and the
diplomatic agent's “person,” “papers, correspondence, and,”
with certain exceptions, “his property,” Arts. 29, 30(2).

The provisions of the VCDR that protect against assertions
of jurisdiction, by contrast, speak in terms of “immunity.”
Thus, in addition to physical inviolability, the premises of
the mission (and “other property thereon”) are separately
“immune from search, requisition, attachment or execution.”
Art. 22(3). And a diplomatic agent is separately “immun[e]
from the criminal jurisdiction of the receiving State” and,
generally, from “its civil and administrative jurisdiction.” Art.
31(1). Several provisions of the VCDR distinguish between
“immunity from jurisdiction, and inviolability.” Art. 38(1);
see Arts. 31(1), (3).

Given the VCDR's consistent use of “inviolability” to protect
against physical intrusions and interference, and “immunity”
to protect against judicial authority, Article 22(1)'s protection
of the mission premises is best understood as a protection
against the former. Thus, under the VCDR, the inviolability of
the embassy's premises is not implicated by receipt of service
papers to any greater degree than it is by receipt of other
mail. Cf. Reyes v. Al-Malki, [2017] UKSC 61, ¶16 (holding
that service via mail at the diplomatic residence—which is
afforded the same level of protection as the mission premises
under Article 30(1)—does not violate the VCDR).

* * *

Because the method of service employed by respondents here
complied with the FSIA, I would affirm the judgment of the
Second Circuit.
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SUING SPONSORS OF TERRORISM IN U.S. COURTS: RUBIN V.
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SCOTUS TRIMS TO STATUTORY BOUNDARIES THE
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TERRORISM AND HUMAN-RIGHTS VIOLATIONS

UNDER FSIA AND ATS

JEFFREY A. VAN DETTA*

I. INTRODUCTION: A TALE OF TWO STATUTES:  THE FOREIGN SOVEREIGN

IMMUNITIES ACT OF 1976 AND THE ALIEN TORT STATUTE, SECTION 9 OF

THE JUDICIARY ACT OF 1789

When the U.S. Supreme Court in the same Term confronts cases requiring
interpretation of both the Foreign Sovereign Immunities Act of 19761 and the
Alien Tort Statute2, a greater contrast in performing the same judicial task can
scarcely be imagined.  In each case, the Court was called upon to interpret the
reach of a specific federal statute.  However, the statute in the FSIA (Section
1610) is a festoon of words.  The ATS, by contrast, is but a single sentence, a

* John E. Ryan Professor of International Business & Workplace Law, Atlanta’s John

Marshall Law School, Atlanta, Georgia, U.S.A.; judicial law clerk to Hon. Roger J. Miner, U.S. 2d

Circuit Court of Appeals, New York, 1986-1987; associate and partner at Kilpatrick & Cody (now

known as Kilpatrick Townsend & Stockton), Atlanta, Georgia, 1988-2000.   The author expresses
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1. 28 U.S.C. §§ 1346(b), 2671-2680 (2013).

2. 28 U.S.C. § 1350 (originally § 9 of the Judiciary Act of 1789).
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mere 33-words long – and, by contrast to the FSIA, a judicial Rorschach test.
The differing nature of the two statutes leads to difference in the statutory

interpretation problems they impose.  The difference in those problems leads to
the quite different analyses that emerged from the Supreme Court’s opinions in
Rubin3 and the Jesner,4 which were issued a few months apart in Spring 2018.

What adds extra interest here are the two facets that we see of Justice
Sotomayor as a judicial opinion writer.  When Justice Sotomayor was confirmed
to the U.S. Supreme Court in 2009, the author noted that an opportunity to exceed
expectations awaited her after a tense confirmation battle:

Justice Sotomayor comes to the U.S. Supreme Court with a portfolio of
judicial opinions larger than that any other sitting Justice brought with
them. She is credited with over 600 federal court opinions in the Federal
Cases database on Westlaw, most of those written in the District Court.
As might be expected of a talented writer and thinker, her opinions
realize a baseline of quality in applying the four critical principles of
effective cognitive communication that we have examined in our Part I
and Part II articles. Adam Liptak speaks knowingly and well for her
canon when he writes:

“Judge Sonia Sotomayor’s judicial opinions are marked by diligence,
depth and unflashy competence. If they are not always a pleasure to read,
they are usually models of modern judicial craftsmanship, which prizes
careful attention to the facts in the record and a methodical application
of layers of legal principles.”

This achievement, however, may leave room for further progress. As
Liptak observes, her opinions written on the District and Circuit courts: 

“[R]eveal no larger vision, seldom appeal to history and consistently
avoid quotable language. Judge Sotomayor’s decisions are, instead,
almost always technical, incremental and exhaustive, considering all of
the relevant precedents and supporting even completely uncontroversial
propositions with elaborate footnotes.”5

Despite Adam Liptak’s seemingly faint praise, I observed more sanguinely:

3. Rubin v. Islamic Republic of Iran, 583 U.S.___, 138 S. Ct. 816 (Feb. 21, 2018).

4. Jesner v. Arab Bank, PLC, 584 U.S. ___, 138 S. Ct. 1386 (Apr. 24, 2018).

5. Jeffrey A. Van Detta, The Decline and Fall of the American Judicial Opinion, Part II:

Back to the Future From the Roberts Court to the Learned Hand - Segmentation, Audience, and

the Opportunity of Justice Sotomayor, 13 BARRY L. REV. 29, 30, 90 (2009) (“I will also discuss how

the recent confirmation of the first U.S. Supreme Court Justice in our lifetimes with extensive

experience on the U.S. District Court creates a unique opportunity for the Supreme Court to apply

the lessons from Learned Hand’s strengths and opportunities in trial-court opinion writing to

reclaim lost leadership among the world’s high courts.”).
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For the first time in our lifetimes, we have a Supreme Court justice with
considerable District Court, not to mention Court of Appeals, experience.
This juncture in history, this hour of her dogged professional rise,
presents an opportunity for Justice Sotomayor to influence the Roberts
Court immediately and the Supreme Court institutionally. The influence
of which I speak is not as avatar for so-called (and grossly oversimplified
and infelicitously stereotyped) “liberal” or “conservative” political-legal
agendas. Far more important than the ephemeral legal squabbles of the
day is the influence Justice Sotomayor has the opportunity to wield in
pursuit of a goal more enduring. [T]o make the Supreme Court a leader,
once again, as a judicial communicator, so that its opinions enjoy
influence not merely because they are “final,” but rather, because they
embody higher principles of cognitive excellence.6

Now, some nine terms of Court later, we see two different Justice Sotomayors. 
Writing for a unanimous court in Rubin, we see the vision of Sotomayor as the
technocratic, craftsperson-like, non-memorable-phraseology-spinning judge that
Liptak described.  In her dissent in Jesner, however, we see—to borrow a the title
of a work from the Roman Stoic philosopher and playwright, Seneca—more of
a Sotomayor Furens.7 This incarnation is a much less inhibited Sotomayor.  One
can almost visualize this Sotomayor standing atop a soapbox and calling the
plurality on the carpet for “categorically foreclos[ing] foreign corporate liability,”
thereby “absolv[ing] corporations from responsibility under the ATS for
conscience-shocking behavior,” and declaring her disagreement “both with the
Court’s conclusion and its analytic approach” that leads the Court to erroneously
conclude that it, “as a matter of common-law discretion, [must] immunize all
foreign corporations from liability under the ATS, regardless of the specific law-
of-nations violations alleged.”8

In this article, we deal with the Court’s contrasting treatment of the FSIA and
the ATS, and Justice Sotomayor’s crucial role in these decisions.  In Section II,
we discuss the statutory background of the FSIA and the place of the Rubin
decision within a complex statutory scheme brimming with complications around
the provisions later added concerning waiving sovereign immunity of nations that
sponsor terrorism and collecting judgments from those nations using assets found
in the United States.  In Section III, we discuss an entirely different kind of
statute – a statute so old and so terse that, after it had lain unused for nearly 200
years, it became the excuse for a massive amount of judicial legislating, which in
three cases decided over the last 14 years the Supreme Court cut back
considerably.  In Section IV, the author offers additional reflections about where
both the FSIA and ATS may be headed in the wake of this tale of two statutes. 
These reflections include consideration of [a] how a March 2019 Supreme Court

6. Id. at 100-01 (footnote omitted).

7. See, e.g., Denis Henry & B. Walker, The Futility of Action: A Study of Seneca’s Hercules

Furens, 60 CLASSICAL PHILOLOGY 11 (1965).

8. Jesner, 138 S. Ct. at 1419 (Sotomayor, J., dissenting).
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decision, Republic of Sudan v. Harrison,9 impacts judgment collection under the
FSIA from a personal jurisdiction perspective, rather than an available-assets
perspective, and [b] how several cases currently working their way through the
lower federal courts in the wake of Jesner may one day become the Supreme
Court case that completes the work of Jesner in further curbing ATS suits against
corporate defendants.

II. PIERCING THE VEIL OF SOVEREIGN IMMUNITY IN COLLECTING A JUDGMENT

FOR VICTIMS OF STATE-SPONSORED TERRORISM:  STATUTORY CONSTRUCTION

IN RUBIN V. ISLAMIC REPUBLIC OF IRAN REJECTS AN IMPLIED EXPANSION OF

EXECUTABLE FOREIGN SOVEREIGN ASSETS UNDER THE FSIA

A. A Short History of FSIA

The common law inherited by American courts operated on the maxim, rex
non potest peccare, or the “king can do no wrong.”10  This was the doctrine of
absolute sovereign immunity, which began to erode in the mid-20th century with
the enactment of domestic sovereign-immunity limited waiver laws such as the
Federal Torts Claims Act.11  One of the principal causes of the erosion of
sovereign immunity doctrine, particularly in the United States and Europe, was
the “restrictive theory” of sovereign immunity.12  That theory views sovereign
immunity as extended to “truly sovereign” and “public” acts by a government but
not to “private” or “commercial” activities.13  Since the days of the Marshall
Court, the federal courts had accepted the notion that U.S. courts had no
jurisdiction over foreign sovereigns because of the sovereign immunity doctrine
in international law.14  However, with changes in the view of sovereign immunity
– and with the global havoc wreaked by some of the sovereigns in World War II
– the U.S. State Department looked anew at sovereign immunity in a 1952 study
by then-legal advisor, Jack Tate, who encouraged the State Department to
embrace the restrictive theory and to make “suggestions” of sovereign immunity
(or lack thereof) to American courts (i.e., filing briefs stating the State
Department’s position on sovereign immunity in any given case) based on the

9. Republic of Sudan v. Harrison, 587 U.S. ___, 139 S. Ct. ___, 2019 WL 1333259 (U.S.

March 26, 2019)

10. See, e.g., Rex Non Potest Peccare, DUHAIME.ORG, http://www.duhaime.org/

LegalDictionary/R/RexNonPotestPeccare.aspx [https://perma.cc/E8L9-55CQ].

11. See, e.g., Dalehite v. United States, 346 U.S. 15, 24-35 (1953), aff’g In re Texas City

Disaster Litigation, 197 F.2d 771 (5th Cir. 1952).

12. See, e.g., Dalehite, 346 U.S. at 24-35.

13. GARY B. BORN & PETER B. RUTLEDGE, INTERNATIONAL CIVIL LITIGATION IN U.S.

COURTS 247 (5th ed. 2011) (Professor Van Detta has used this casebook extensively and with good

results in his elective course, “International Civil Litigation” at Atlanta’s John Marshall Law

School).

14. See, e.g., The Schooner Exchange v. McFaddon, 11 U.S. 116 (1812).
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restrictive theory.15  This, in turn, required the State Department to “perform a
judicial function” for which it was ill-suited, some argued, because, for example,
it “lacked the capacity to take factual evidence or afford appellate review,” it was
constrained in its determinations by “diplomatic and political pressures” outside
of the merits of any particular assertion of sovereign immunity, and it therefore
produced results that some have labeled “unpredictable” and “sometimes
unprincipled.”16

Congress attended to these problems some quarter-century after the Tate
Letter by using its powers under Articles II (§ 3, C. 8—to regulate commerce
with foreign nations) and III (to define the jurisdiction of the federal courts) to
subject to a fully-worked out statutory scheme, rather than ad hoc advice from the
State Department, the determination of sovereign immunity for foreign nations
in U.S. litigation:

In 1976, Congress passed the Foreign Sovereign Immunities Act in order
to free theGovernment from the case-by-case diplomatic pressures, to
clarify the governing standards, and to “assur[e] litigants that . . .
decisions are made on purely legal grounds and under procedures that
insure due process,” H.R.Rep. No. 94–1487, p. 7 (1976), reprinted in
[1976] U.S.Code Cong. & Ad.News 6604. To accomplish these
objectives, the Act contains a comprehensive set of legal standards
governing claims of immunity in every civil action against a foreign
state or its political subdivisions, agencies or instrumentalities.17

While the FSIA greatly reformed and regularized the process of implementing the
modern restrictive theory of sovereign immunity, it still left a fair number of
interpretative provisions for the federal courts.  More than a few of these FSIA
interpretation cases have reached the U.S. Supreme Court.

B. The History of the Terrorism Exceptions to FSIA

One of the sources of continued disputes about how sovereign immunity
issues shall be evaluated came with expansion of the FSIA to other bases on
which sovereign immunity could be waived. Most significantly, as part of the
Antiterrorism and Effective Death Penalty Act of 1996, Congress amended the
FSIA to add a terrorism exception and to waive sovereign immunity of a number
of nations declared to be state sponsors of terrorism.18  As international civil

15. BORN & RUTLEDGE, supra note 11, at 233-34.

16. Id. at 234 n.23.  See also Republic of Austria v. Altmann, 541 U.S. 677 (2004); Verlinden

BV v. Central Bank of Nigeria, 461 U.S. 480 (1983).

17. Verlinden BV, 461 U.S. at 488. (emphasis supplied).

18. BORN & RUTLEDGE, supra note 11, at 351, n.221 (citing § 221(s) of the Act).  This was

codified in 28 U.S.C. § 1607(a)(7), which provided that a foreign state is not immune in any case

* * * in which money damages are sought against a foreign state for personal injury or

death that was  caused by an act of torture, extrajudicial killing, aircraft sabotage,

hostage taking, or the provision of material support or resources * * * for such an act
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litigation scholars Born and Rutledge have observed, “[t]hat [1996] enactment
triggered a wave of litigation against nations like Iran when the action did not
otherwise fall under one of the other exceptions of the FSIA, such as the
noncommercial tort exception.”19  There was also uncertainty surrounding the
amendment – because it was not obvious what the underlying causes of action
were that might be asserted against a foreign sovereign that sponsored terrorism.
As a result, the need appeared for further Congressional action:

When the FSIA state sponsor of terrorism exception was first enacted in
April of 1996, it was far from clear whether that statute, § 1605(a)(7), in
and of itself, served as a basis for an independent federal cause of action
against foreign state sponsors of terrorism. While the waiver of foreign
sovereign immunity was clear, and hence the provision authorized
courts to serve as a forum to adjudicate certain terrorism cases,
questions remained regarding whether any civil claims or money
damages were available by virtue of that enactment. To clarify
matters, Congress created what is commonly referred to as the Flatow
Amendment, which was enacted a mere five months after the state
sponsor of terrorism exception as part of the Omnibus Consolidated
Appropriations Act, 1997. See Pub.L. 104–208, § 589, 110 (1996), 110
Stat. 3009–1, 3009–172 (codified at 28 U.S.C. § 1605 note). The Flatow
Amendment provides in pertinent part that:

An official, employee, or agent of a foreign state designated as a state
sponsor of terrorism . . . while acting within the scope of his office,
employment, or agency shall be liable to a United States national or the
national’s legal representative for personal injury or death caused by acts
of that official, employee, or agent for which courts of the United States
may maintain jurisdiction under section 1605(a)(7) of title 28, United
States Code [repealed] for money damages which may include economic
damages, solatium, pain, and suffering, and punitive damages if the acts
were among those described in section 1605(a)(7)20

* * * engaged in by an official, employee, or agent of such foreign state while acting

within the scope of his or her office, employment, or agency, except that the court shall

decline to hear a claim under this paragraph—

(A) if the foreign state was not designated as a state sponsor of terrorism under

section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)) or

section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371) at the time

the act occurred, unless later so designated as a result of such act[.]

Socialist People’s Libyan Arab Jamahiriya v. Rein, No. 98-1449, Brief of the United States, at 3-4

(1998), available at: https://www.justice.gov/sites/default/files/osg/briefs/1998/01/01/98-

1449.resp.pdf [https://perma.cc/X5T2-7QZE].

19. BORN & RUTLEDGE, supra note 11, at 351.

20. In re Islamic Republic of Iran Terrorism Litigation, 659 F. Supp. 2d 31, 42-43 (D.D.C.
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New – and meaningful – ground had now been broken in opening U.S. federal
courts to U.S. citizens who had been injured – whether personally, or by injuries
to those on whose behalf they came to litigate – by terrorist attacks that were
directed, ordered, aided, or abetted by a foreign sovereign:

Stephen Flatow filed suit in this Court shortly after the enactment of the
Flatow Amendment. As administrator of Alisa Flatow’s estate, plaintiff
asserted a wrongful death claim and a claim for Alisa’s conscious pain
and suffering prior to her death. See Flatow I, 999 F.Supp. at 27–29.
Plaintiff also asserted solatium claims for the mental anguish and grief
suffered by the decedent’s parents and siblings as a result of her murder
by terrorists. See id. at 29–32. Plaintiff also sought punitive damages. See
id. at 32–35. Iran did not enter an appearance in the action and has never
appeared in any FSIA terrorism action to date. See id. at 6.5

The Flatow case was the first in the country to be decided against Iran
under the terrorism exception to the FSIA. See 999 F.Supp. at 6 n. 2. In
that decision, this Court examined the statutory language of the terrorism
exception, § 1605(a)(7), and the Flatow Amendment, § 1605 note, in pari
materia and found that those provisions collectively established both
subject matter jurisdiction and federal causes of actions for civil lawsuits
against state sponsors of terrorism. See id. at 12–13. This Court also
ruled that the Flatow Amendment was intended to ensure large punitive
damage awards against state sponsors of terrorism. See id. In this Court’s
view, the express provision of punitive damages in the Flatow
Amendment, in conjunction with the provisions’s legislative history,
including statements by the Amendment’s co-sponsors, Representative
Jim Saxton and Senator Frank Lautenberg of New Jersey, demonstrated
that Congress believed punitive damage awards were absolutely
necessary to ensure that civil actions against state sponsors of terrorism
would effectively deter those nations from perpetuating international
terrorism. See id. Thus, the Flatow Amendment served as an exception
to the general rule, as expressed in § 1606 of the FSIA, that foreign
sovereigns are not to be held liable for punitive damages.21

The amendment quickly showed its bite against sovereigns who had been found
to have sponsored terroristic acts.  For example, in the Flatow case, the

[c]ourt ultimately awarded a total of 22.5 million dollars in compensatory
damages. More significantly, however, the Court also awarded 225
million dollars in punitive damages, approximately three times Iran’s
annual expenditures on terrorist *45 activities at that time. See id. at 34.
In providing for such a large award of punitive damages against Iran, this
Court stressed the importance of such awards as a means to deter states

2009) (emphasis supplied)(citing 28 U.S.C. § 1605 Note).

21. Id. at 43-44.
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like Iran from supporting terrorist organizations. The Court stated as
follows:

By creating these rights of action, Congress intended that the Courts
impose a substantial financial cost on states which sponsor terrorist
groups whose activities kill American citizens. This Cost functions both
as a direct deterrent, and also as a disabling mechanism: if several large
punitive damage awards issue against a foreign state sponsor of
terrorism, the state’s financial capacity to provide funding will be
curtailed.22

Cases gathered energy, and “the popular sentiment was that terrorism victims
were going to ‘sue the terrorists out of business.’”23  Indeed, “[i]n the years
immediately following the Flatow decision, many more plaintiffs relied on the
original terrorism exception, § 1605(a)(7), in combination with the Flatow
Amendment, to successfully litigate cases against Iran” and “[l]arge judgments
against the state sponsor of terrorism amassed quickly. “24  However, a D.C.
Circuit decision put the brakes on the whole enterprise, by disagreeing with the
district courts:

Nearly six years following the Flatow decision, and contrary to what this
Court and others had determined, the D.C. Circuit Court of Appeals held
that “[p]lainly neither section § 1605(a)(7) nor the Flatow Amendment,
separately or together, establishes a cause of action against foreign state
sponsors of terrorism.” Cicippio–Puleo, 353 F.3d at 1027. According to
the Court of Appeals, the original terrorism exception to the FSIA, §
1605(a)(7), was “merely a jurisdiction conferring provision,” and
therefore it did not create an independent federal cause of action against
a foreign state or its agents. Id. at 1032. In other words, the prior version
of the terrorism exception, § 1605(a)(7), merely waived foreign
sovereign immunity for designated terrorist states with respect to actions
taken by those states in furtherance of international terrorism, but it did
not furnish a legal claim for money damages that a terrorism victim
might then assert in a lawsuit against Iran or any other designated state
sponsor of terrorism. Instead, plaintiffs in terrorism cases were required
to find a cause of action based on some other source of law. Id. at 1037.25

This left litigants in an untenable situation.  Essentially, they were told that they’d
have to find state-tort law theories under which to sue.  But under what state’s
law?  And what could you do about uniformity?  The federal courts decided to
apply the law of the place where victims were domiciled at the time of their death

22. Id. at 45-46 (emphasis supplied).

23. Id.

24. Id. 

25. Id. (discussing Cicippio-Puleo v. Islamic Republic of Iran, 353 F.3d 1024 (D.C. Cir.

2004)).
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or injury at the hands of terrorists.26  However, American tort law varies so much
from state to state that a welter of inconsistent results were sure to – and did –
arise based solely on the fortuitous circumstances of where an American victim
had been domiciled.27  And even beyond the unfairness inherent in making
Fortuna – the deity implored by the familiar incantations of Carmina Burana28

– the decider of recovery, there were nightmarish choice-of-law problems created,
much like we see in multi district air disaster litigation.29  As one federal court
described it:

In addition to the unfairness caused by a lack of uniformity in the
underlying state sources of law, the pass-through approach proved
cumbersome and tedious in practical application. In a given case based
on a single terrorist incident, this Court would usually have to resolve
choice of law problems and then proceed through a lengthy analysis of
tort claims under the laws of numerous different state jurisdictions. For
example, in the Heiser case, a large consolidated action involving the
Khobar towers bombing, this Court issued a 209–page opinion in which
it ultimately applied the laws of 11 different state jurisdictions. See 466
F.Supp.2d 229. In Peterson, this Court had to apply the laws of nearly 40
different jurisdictions in order to resolve the victims’ claims. See
Peterson II, 515 F.Supp.2d 25. To efficiently manage these terrorism
cases under the pass-through regime imposed by Cicippio–Puleo, this
Court would frequently refer the action to special masters after the Court
determined under § 1605(a)(7) that Iran provided material support for a
terrorist incident that killed or injured Americans.30

And even if litigants could survive and persevere through these many hurdles,
there was the other side of the coin – how do you enforce a judgment obtained
against a foreign state sponsor of terrorism, such as Iran, since no such nation will
pay?  

That question raises two important sub-issues.  First, what are the assets that
are [a] located in the U.S. and [b] legally available to pay a judgment against a
foreign sovereign who also is a sponsor of terrorism?  Second, are there entities
beyond the sovereign itself, but sufficiently related to the sovereign – “agencies

26. Id. at 45-47.

27. Id. at 46-47 (citing the examples of inconsistent state law on the question of whether IIED

claims could be asserted in survivor’s actions by family members of Americans killed in terrorist

attacks).

28. See, e.g., Betsy Schwarm, Carmina Burana, ENCYCLOPEDIA BRITANNICA,

https://www.britannica.com/topic/Carmina-Burana-by-Orff [https://perma.cc/8SWS-JCN4];

Toumas M.S. Lehtonen, Review: Fortuna, Money, and the Sublunar World: Twelfth-Century

Ethical Poetics and the Satirical Poetry of the “Carmina Burana.” , 75 SPECULUM 491 (Apr.

2000).

29. See, e.g., In Re Air Crash Disaster at Sioux City, Iowa, 734 F. Supp. 1425 (N.D. Ill.

1990).

30. In re Islamic Republic of Iran Terrorism Litigation, 659 F. Supp. 2d at 47.



312 INDIANA INT’L & COMP. LAW REVIEW [Vol. 29:303

and instrumentalities” of that sovereign, as the international lawyer’s lingo calls
them –   [a] who may be holding property legally available to satisfy the
judgment and [b] whose relationship to the sovereign is sufficiently close to
justify garnishing, sequestering, attaching – and then seizing and selling, or
transferring  – that property to satisfy judgments obtained by victims against the
sovereign sponsor of terrorism?

1. What are the assets that are [a] located in the U.S. and [b] legally
available to pay a judgment against a foreign sovereign who also is a sponsor of
terrorism?

Most of Iran’s assets in the United States are tied up as a result of Presidential
Executive Orders and related federal government action in the wake of the 1979-
1981 Hostage Crisis precipitated by Iran’s seizure of the U.S. Embassy in Tehran,
and the diplomatic accords that were reached later in an effort to sort out claims
by a variety of parties against these assets.31  Meanwhile, most of these assets are
“blocked” – i.e., they cannot be reached, accessed, or disposed of – pending
future action that is ill defined and may, in fact, not come until the proverbial
freezing over of Hades:

What few assets of Iran that might be found within jurisdiction of the
United States courts since the Algiers Accords are a subject to a dizzying
array of statutory and regulatory authorities due in large part to the
federal government’s obligations under that bilateral executive
agreement, but also in part because of the increasing hostility in the
relationship between Iran and the United States in the wake of the
hostage crisis and the continuous designation of Iran as a state sponsor
of terrorism since 1984. In fact, much like the assets of other state
sponsors of terrorism, most of Iran’s known property or interests in
property are blocked, i.e., frozen, or otherwise regulated under any
number of United States sanctions programs.32

As the Congressional Research Service put it in a report:

According to the CRS, the blocked assets of Iran in the United States
“includes property that is blocked under the Iranian Assets Control
Regulations, 31 C.F.R. pt. 535, since the hostage crisis was resolved in
1981. The property blocked in 1981 remains blocked in part because of
pending claims before the Iran–U.S. Claims Tribunal.” Id. at 10. Other
blocked assets include Iran’s diplomatic and consular properties here in
the United States, as well as any proceeds from the leasing of those
properties, which are now managed and maintained by the State
Department’s Office of Foreign Missions. Id. “Additionally, other
sanction authorities designed to address national emergencies distinct

31. Id.

32. Id. at 52.
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from terrorism have also resulted in the blocking of assets in which the
Government of Iran has an interest.” Id. The report adds that Iran claims
“miscellaneous blocked and non-blocked military property that it asserts
was in the possession of private entities in the United States when the
hostage crisis was resolved in 1981. Id. at 12. The United States disputes
Iran’s claims[,] and the matters are pending before the
Claims–Tribunal.33

As for the residue of Iranian assets not hopelessly tied up with the 40-year old on-
going disputes and effects from the Hostage Crisis, there are other, serious
obstacles that have prevented prevailing plaintiffs from recovering on their
terrorism judgments against Iran:

Beyond the imposition of economic sanctions and other regulatory
controls, however, the inviolable doctrines of both foreign sovereign
immunity and federal sovereign immunity have often precluded the
attachment or execution of property that plaintiffs have identified as
belonging to Iran. With respect to foreign sovereign immunity
specifically, the FSIA itself has long forestalled plaintiffs’ efforts to
enforce judgments entered under § 1605(a)(7). This is largely because,
much like foreign sovereigns are generally immune from civil suit under
the FSIA, see § 1604, any property belonging to a foreign nation is
similarly immune from attachment and execution by judgment creditors.
See § 1609. The relevant exceptions to the general rule of immunity from
the attachment or execution are listed in § 1610. Prior to the enactment
of last year’s reforms in the 2008 NDAA, however, these exceptions to
the general rule of immunity for foreign government property were
limited almost exclusively to property relating to the commercial
activities of the foreign sovereign within the United States. See § 1610(a)
and (b). Given the lack of formal relations between the United States and
Iran, these provisions have been of little utility to the judgment creditors
of Iran in FSIA terrorism cases. Thus, the FSIA facilitated a somewhat
ironic and perverse outcome because on the one hand, in § 1605(a)(7),
it created an opportunity for terrorism victims to sue Iran for money
damages, while on the other hand, in §§ 1609 and 1610, it denied these
victims the legal means to enforce their court judgments.
In addition to the immunity from attachment or execution that the FSIA
has long provided to foreign property, assets held within United States
Treasury accounts that might otherwise be attributed to Iran are the
property of the United States and are therefore exempt from attachment
or execution by virtue of the federal government’s sovereign immunity.
See Dep’t of the Army v. Blue Fox, Inc., 525 U.S. 255, 119 S.Ct. 687, 142
L.Ed.2d 718 (1999); State of Arizona v. Bowsher, 935 F.2d 332

33. Id. at 52 n.12 (citing OFFICE OF FOREIGN ASSETS CONTROL, U.S. DEP’T OF THE

TREASURY, TERRORIST ASSETS REPORT  2, 10 (2007), http://www.treas.gov/offices/enforcement/

ofac/reports/tar2007.pdf)
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(D.C.Cir.1991). As the Supreme Court held in the seminal case of
Buchanan v. Alexander, United States sovereign immunity is an
extremely broad bar to jurisdiction that prevents creditors from attaching
funds held by the United States treasury or its agents. 45 U.S. 20, 4 How.
20, 11 L.Ed. 857 (1846).34

Given the dearth of locatable, accessible assets of Iran within the U.S., one
district court observed despairingly in 2009 that:

In the case of Iran, however, the simple fact remains that very few
blocked assets exist. In fact, according to OFAC’s latest report, there are
only 16.8 million dollars in blocked assets relating to Iran.  This amount
is inconsequential—a mere drop in the bucket—when compared to the
staggering 9.6 billion dollars in outstanding judgments entered against
Iran in terrorism cases as of August 2008, which is the last time the
Congressional Research Service compiled data on this issue.  The amount
of Iranian non-blocked assets within the United States, as reported to
OFAC, is similarly inconsequential in comparison to Iran’s liability
under the FSIA terrorism exception. According to OFAC, the amount of
non-blocked Iranian assets is merely 28 million dollars.35

It is not surprising that federal courts and prevailing plaintiffs in state-sponsors
of terrorism suits under the FSIA began to refer to the virtually uncollectable
default judgments as “‘Pyrrhic Victories,’” because “a number of practical, legal,
and political obstacles have made it all but impossible for plaintiffs in these FSIA
terrorism cases to enforce their default judgments against Iran” in what the courts
have labeled a “[n]ever-[e]nding struggle.”36

2. Are there entities beyond the sovereign itself, but sufficiently related to the
sovereign – “agencies and instrumentalities” of that sovereign –   [a] who may
be holding property legally available to satisfy the judgment and [b] whose
relationship to the sovereign is sufficiently close to justify garnishing,
sequestering, attaching – and then seizing and selling, or transferring  – that
property to satisfy judgments obtained by victims against the sovereign sponsor
of terrorism?

The search for executable assets is complicated by the modern reality that if
foreign sovereigns do have property in the United States, it is often not held
directly by the foreign sovereign.  Instead, foreign sovereigns typically have
established some separate entity – broadly described as “an agency or
instrumentality” of the foreign sovereign – to carry on various courses of conduct
that would include generating and holding such assets.

Thirty-five years ago, the U.S. Supreme Court was asked to come squarely

34. In re Islamic Republic of Iran Terrorism Litigation, 659 F. Supp. 2d at 52-53.

35. Id. at 58-59 (citations & footnotes omitted).

36. Id. at 49, 56.
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to grips with the implications of this phenomenon in a case where a Cuban
financial institution sought recovery on a letter of credit from an American
financial institution, only to have the American financial institution assert a
counterclaim seeking to set-off an amount it contended had been unlawfully
expropriated by the Cuban government itself in a separate series of events. In
First National City Bank v. Banco Para El Comercio Exterior de Cuba,37 Justice
O’Connor’s majority opinion came down squarely and strongly in favor of
establishing a presumption that such foreign-state agencies and instrumentalities
are, as presumptively separate legal entities, not answerable for actions that have
been taken by the sovereign – in other words, that they are presumed not merely
to be one with, or alter egos of, the sovereign:

Increasingly during this century, governments throughout the world have
established separately constituted legal entities to perform a variety of
tasks.13 The organization and control of these entities vary considerably,
but many possess a number of common features. A typical government
instrumentality, if one can be said to exist, is created by an enabling
statute that prescribes the powers and duties of the instrumentality, and
specifies that it is to be managed by a board selected by the government
in a manner consistent with the enabling law. The instrumentality is
typically established as a separate juridical entity, with the powers to
hold and sell property and to sue and be sued. Except for appropriations
to provide capital or to cover losses, the instrumentality is primarily
responsible for its own finances. The instrumentality is run as a distinct
economic enterprise; often it is not subject to the same budgetary and
personnel requirements with which government agencies must comply.

These distinctive features permit government instrumentalities to manage
their operations on an enterprise basis while granting them a greater
degree of flexibility and  independence from close political control than
is generally enjoyed by government agencies. These same features
frequently prompt governments in developing countries to establish
separate juridical entities as the vehicles through which to obtain the
financial resources needed to make large-scale national investments.

[P]ublic enterprise, largely in the form of development corporations, has
become an essential instrument of economic development in the
economically backward countries which have insufficient private venture
capital to develop the utilities and industries which are given priority in
the national development plan. Not infrequently, these public
development corporations . . . directly or through subsidiaries, enter into
partnerships with national or private foreign enterprises, or they offer

37. 462 U.S. 611, 626-28 (1983).  See Raquel A. Rodriguez, Holding Foreign Government

Corporations Liable For The Wrongs Of The Government: A Clash Among Competing Policies,

39 U. MIAMI L. REV. 341 (1985)).
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shares to the public.

Separate legal personality has been described as “an almost indispensable
aspect of the public corporation.” Friedmann, supra, at 314. Provisions
in the corporate charter stating that the instrumentality may sue and be
sued have been construed to waive the sovereign immunity accorded to
many governmental activities, thereby enabling third parties to deal with
the instrumentality knowing that they may seek relief in the courts. 
Similarly, the instrumentality’s assets and liabilities must be treated as
distinct from those of its sovereign in order to facilitate credit
transactions with third parties.. Thus what the Court stated with respect
to private corporations in Anderson v. Abbott, 321 U.S. 349 (1944), is
true also for governmental corporations: “Limited liability is the rule, not
the exception; and on that assumption large undertakings are rested, vast
enterprises are launched, and huge sums of capital attracted.38

Justice O’Connor warned of serious consequences for the modern ordering of
business by sovereign governments if this basic concept of corporation law was
not extended into the sphere of corporate-like entities created by sovereign
nations:

Freely ignoring the separate status of government instrumentalities would
result in substantial uncertainty over whether an instrumentality’s assets
would be diverted to satisfy a claim against the sovereign, and might
thereby cause third parties to hesitate before extending credit to a
government instrumentality without the government’s guarantee.  As a
result, the efforts of sovereign nations to structure their governmental
activities in a manner deemed necessary to promote economic
development and efficient administration would surely be frustrated. Due
respect for the actions taken by foreign sovereigns and for principles of
comity between nations, see Hilton v. Guyot, 159 U.S. 113, 163-164
(1895), leads us to conclude—as the courts of Great Britain have
concluded in other circumstances—that government instrumentalities
established as juridical entities distinct and independent from their
sovereign should normally be treated as such.39

Justice O’Connor then looked to the recently enacted FSIA itself to martial
further support for this view:

We find support for this conclusion in the legislative history of the
Foreign Sovereign Immunities Act. During its deliberations, Congress
clearly expressed its intention that duly created instrumentalities of a

38. Id. at 624-26 (citations & footnotes omitted).

39. Id. at 626-27.  Justice O’Connor elaborated on the British position: “The British courts,

applying principles we have not embraced as universally acceptable, have shown marked reluctance

to attribute the acts of a foreign government to an instrumentality owned by that government.” Id.

at 627 n.18 (citing I Congreso del Partido, [1983] A.C. 244).
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foreign state are to be accorded a presumption of independent status. In
its discussion of FSIA § 1610(b), the provision dealing with the
circumstances under which a judgment creditor may execute upon the
assets of an instrumentality of a foreign government, the House Report
states: “Section 1610(b) will not permit execution against the property of
one agency or instrumentality to satisfy a  judgment against another,
unrelated agency or instrumentality. There are compelling reasons for
this. If U.S. law did not respect the separate juridical identities of
different agencies or instrumentalities, it might encourage foreign
jurisdictions to disregard the juridical divisions between different U.S.
corporations or between a U.S. corporation and its independent
subsidiary. However, a court might find that property held by one agency
is really the property of another.” 

Thus, the presumption that a foreign government’s determination that its
instrumentality is to be accorded separate legal status is buttressed by this
congressional determination.40

Justice O’Connor’s opinion also considered whether this presumption may be
overcome in certain circumstances,”41 and – of course – concluded that it could42:

Our decision today announces no mechanical formula for determining
the circumstances under which the normally separate juridical status of
a government instrumentality is to be disregarded.  Instead, it is the
product of the application of internationally recognized equitable
principles to avoid the injustice that would result from permitting a
foreign state to reap the benefits of our courts while avoiding the
obligations of international law.43

Just as Helen of Troy was said to be “the face that launched a thousand
ships,”44 Justice O’Connor and the Burger Court spawned a thousand soft, multi-
factored balancing tests45 – the kinds that clients and litigants loathe because of

40. Id. at 627-28 (footnotes omitted & emphasis added)(quoting H.R. Rep. No. 94-1487, at

29-30, U.S. Code Cong. & Admin. News 1976, at 6628-29.)

41. Id. at 628-29.

42. Id. at 629-35. 

43. Id. at 634-35.

44. CHRISTOPHER MARLOWE, THE TRAGICAL HISTORY OF DR. FAUSTUS 163 (Rev. Alexander

Dyce, ed. 1604), http://www.gutenberg.org/files/779/779-h/779-h.htm [https://perma.cc/S8FZ-

ZX78](“Was this the face that launch’d a thousand ships/ And burnt the topless towers of Ilium—

Sweet Helen, make me immortal with a kiss.—“).). 

45. See, e.g., Eric J. Segall, Justice O’Connor and the Rule of Law, 17 U. FLA. J.L. & PUB.

POL’Y 107 (2006); Kathleen M. Sullivan, Post-Liberal Judging: The Roles of Categorization and

Balancing., 63 U. COLO. L. REV. 293 (1992); Robert F. Nagel, Liberals and Balancing, 63 U. COLO.

L. REV. 319 (1992); Jennifer E. Spreng, Failing Honorably: Balancing Tests, Justice O’Connor and

Free Exercise of Religion, 38 ST. L. U. L.J. 837 (1993).
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[1] their lack of predictability in outcome and [2] the fact-focused, labor-
intensive, and, therefore, unduly expensive process of litigating them, case by
case by case.46  

The federal district and appeals courts thereafter shouldered the charge laid
upon them by Justice O’Connor’s opinion (which was known by the short form
name for the respondent, Bancec) and created, over time, a set of factors derived
from the principles discussed by Justice O’Connor.47  However, the process by
which the courts accomplished this was not a smooth one, nor was it an
economical practice for those seeking to collect sovereign-owed judgments from
these “agencies and instrumentalities.”  In addition to shouldering the heavy
burdens of getting federal court jurisdiction over the sovereign under FSIA and
proving the claims against the sovereign, plaintiffs then faced another round of
lengthy, expensive, and procedurally daunting litigation in trying to discover and
then present in court sufficient, highly case-specific information that would
suffice to rebut Bancec’s presumption against “agency or instrumentality”
liability.  It doesn’t take a great deal of cogitation to realize that this is an
untenable way to proceed – a veritable thirteenth labor of Hercules.48  As one
commentator wrote of Bancec’s presumption, of the federal district and circuit
courts’ efforts to make sense of it, and of the challenge to those litigating to rebut
the presumption:

We live in an era of increasingly powerful and influential SOCs [State-
Owned Companies, i.e., “agencies and instrumentalities” of a foreign
sovereign]. The current legal regime provided by the FSIA, as interpreted

46. See Jeffrey A. Van Detta, Transnational Legal Services In Globalized Economies:

American Leadership, Not Mere Compliance, With GATS Through Qualifying LL.M. Degree

Programs For Foreign-Educated Lawyers Seeking State-Bar Admissions, 13 HOFSTRA J. INT’L BUS.

& L. 1, 19-20 (discussing similar problems created by World Trade Organization’s use of “a soft,

multi-factored balancing test” to determine the “like products” issue in claims for violations of the

National Treatment Rule of the General Agreement on Trade & Tariffs (GATT) in cases such as

Japan-Taxes On Alcoholic Beverages WT/DS8/AB/R,WT/DS10/AB/R, and WT/DS11/AB/R,

§H.1(a) (WTO Appellate Body 1998)); (I am indebted for the concept and the phrase to Jack

Wallach, Esq., former Labor Counsel to the entity once known as Bell South Enterprises.).

47. Rubin v. Islamic Republic of Iran, 583 U.S. ___, 138 S. Ct. 816, 823 (Feb. 21, 2018); see,

Haley Claxton, Indiana Jones and The Foreign Sovereign Immunities Act (FSIA): Interpreting

FSIA’s State Sponsored Terror Exception 66 U. KAN. L. REV. 181 193-194 (2017).

48. See Sandra S. Berns, Hercules, Hermes and Senator Smith: The Symbolic Structure of

Laws’ Empire, 12 BULLETIN OF THE AUSTRALIAN SOCIETY OF LEGAL PHILOSOPHY 35, 35-36 (April

1988); Evelyn Berg, Alcestis and Hercules in the Catacomb of via Latina, 48 VIGILIAE

CHRISTIANAE 219 (Sept. 1994);(As one commentator remarked in 2002, the Bancec test “imposes

a more formidable obstacle” and “has become one more impediment that terrorist victims must

overcome in order to vindicate their claims.”);  Sebastian Caputto, Semantic Victory: Why The

Enforcement Of Aedpa Judgments Should Be Precluded, 16 EMORY INT’L L. REV. 525, 550, 551

(2002); see also, Anneliese Gryta, A Herculean Task For Judge Hercules: Analytical Avoidance

In Iran v. Elahi, 41 AKRON L. REV. 249, 273 n.149 (2004).
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by the courts, is not only outdated in its application to SOCs, it is also
conflicting and confusing. The best way to solve this problem is to
amend the FSIA so that SOCs no longer enjoy a presumption of
immunity. Doing so will better honor the restrictive theory of sovereign
immunity applied around the world, including the United States since
1952.49

Bancec’s challenges were both noted – and protested.  As observed in the pages
of the Harvard Law Review,

Although Bancec established the alter ego test in the sovereign immunity
context, it is hardly a bright-line standard. Lower courts have looked to
“ordinary agency principles” to determine whether alter ego attribution
is appropriate. The touchstone of these principles is the extent to which
the subsidiary is controlled by its parent government, but “[c]ourts have
long struggled, often with confusing results, to explain how much control
is required before parent and subsidiary may be deemed principal and
agent.” Generally, the plaintiff must show that the government’s
involvement in the subsidiary “exceeds the normal supervisory control
exercised by any corporate parent over its subsidiary.” Even this inquiry
does not permit easy application. Some courts have held that “when a
state-controlled corporation implements state policies, its separate
corporate existence does not shield the state from liability,” whereas
others have required that the government “dominate[] the operations of
the company” such that it “abuses the corporate form.”50

The bottom line was that “[i]n applying Bancec, instead of clear tests, ‘what one
typically gets in most opinions is a laundry list of factors against which the facts
of the case at bar are then compared.’”51

3. The 2008 Solutions to Enforcing Judgments Against State Sponsors of
Terrorism

Thus, with these problems identified in the District Courts very much in
mind, Congress returned to the terrorism subject for the third time since their
original foray in 1996, and in 2008 made a number of key amendments to the
FSIA.  First, as then-Chief Judge Royce Lambreth has explained of the 2008
Amendment that gives us § 1605A,

The revised “state-sponsored terrorism” exception provides that a foreign
sovereign will not be immune to suit in U.S. courts where: 

49. Phillip Riblett, A Legal Regime for State-Owned Companies in The Modern Era, 18 J.

TRANSNAT’L L. & POL’Y 1, 44-45 (2008).

50. Too Sovereign to Be Sued:  Immunities Of Central Banks In Times Of Financial Crisis,

124 HARV. L. REV. 550, 559-560 (2010) (footnotes omitted).

51. Id. at 559 n.68 (quoting Stephen M. Bainbridge, Abolishing Veil Piercing, 26 J. CORP.

L. 479, 509 (2001)).
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money damages are sought against a foreign state for personal injury or
death that was caused by an act of torture, extrajudicial killing, aircraft
sabotage, hostage taking, or the provision of material support or
resources for such an act if such act or provision of material support or
resources is engaged in by an official, employee, or agent of such foreign
state while acting within the scope of his or her office, employment, or
agency.
Most importantly, § 1605A creates a private, federal cause of action
against a foreign state that is or was a state sponsor of terrorism, and
provides for economic damages, solatium, pain and suffering, and
punitive damages. See 28 U.S.C. § 1605A(c). To establish liability
against a foreign sovereign under § 1605A, plaintiffs must show that
(1) the foreign sovereign was designated by the State Department as a
“state sponsor of terrorism;” (2) the victim or plaintiff was either U.S.
national, a member of the armed forces, or a federal employee or
contractor acting within the scope of employment at the time the acts
took place; and (3) the foreign sovereign engaged in conduct that falls
within the ambit of the statute.52

In addition, § 1605A provides for some degree—somewhat confusingly
articulated – of retroactivity of § 1605A suits to certain predecessor § 1605(a)(7)
suits.  The retroactivity issue is a vexing one, and beyond the scope of this article. 
Indeed, it deserves its own, thorough study.  To sum it up, one leading authority
has observed:

Unlike § 1605(a)(7), § 1605A explicitly allows for punitive damages
awards against foreign sovereigns. Some plaintiffs have brought actions
for punitive damages after they have already obtained judgments for
compensatory damages under § 1605(a)(7)-with varying success. Courts
have recognized that the statutory language of § 1605A “can reasonably
be read to authorize only suits related to pending cases or, more broadly,
to authorize any suit related to an earlier action brought
under §1605(a)(7), or the Flatow Amendment, regardless of whether that
first suit was pending when the second suit was brought.”  In Hegna v.
Islamic Revolutionary Guard Corps, the court dismissed a second action
brought under § 1605A, reasoning that, if the statute authorized “a
second suit for damages based on the same nucleus of facts at the core of
the final judgment in an earlier suit,” such an authorization “would raise
a serious [constitutional] question as to whether it violated the Article III
prohibition on the legislative revision of final judicial judgments.”  But
in Bodoff v. Islamic Republic of Iran, the court had awarded
compensatory and punitive damages to plaintiffs in 2006, but still heard
an action for punitive damages, which was brought within 60 days of

52. Acosta v. Islamic Republic of Iran, 574 F. Supp. 2d 15, 35 (D.D.C. 2008)(quoting

National Defense Authorization Act for Fiscal Year 2008 (“NDAA”), Pub. L. No. 110-181, 122

Stat. 3, § 1083).
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passage of the § 1605A. The court confirmed its prior damages awards
under § 1605A and held the Republic of Iran (the defendant in the prior
suit) and the Iranian Ministry of Information and Security (the new
defendant in the second suit) jointly and severally liable.53

As to the difficulty of collecting judgments, Congress amended Section 1610,
which deals with a separate question of sovereign immunity – under what
circumstances can foreign-sovereign property be used to satisfy a judgment?  The
amendment added a new subsection (g) to the existing statute54:

§ 1610. Exceptions to the immunity from attachment or execution

***

(g) Property in certain actions.—

(1) In general.--Subject to paragraph (3), the property of a foreign state
against which a judgment is entered under section 1605A, and the
property of an agency or instrumentality of such a state, including
property that is a separate juridical entity or is an interest held
directly or indirectly in a separate juridical entity, is subject to
attachment in aid of execution, and execution, upon that judgment as
provided in this section, regardless of—

(A) the level of economic control over the property by the government
of the foreign state;
(B) whether the profits of the property go to that government;
(C) the degree to which officials of that government manage the property
or otherwise control its daily affairs;
(D) whether that government is the sole beneficiary in interest of the
property; or
(E) whether establishing the property as a separate entity would entitle
the foreign state to benefits in United States courts while avoiding its

53. Crowell & Moring LLP, The Foreign Sovereign Immunities Act: 2012 In Review, 20 L.

& BUS. REV. AM. 565, 597-598 (2014)(footnotes omitted).  For an extensive treatment of these

issues – and a pleas for Congress and the Executive Branch to consider them more carefully in

more detail, see In re Islamic Republic of Iran Terrorism Litigation, 659 F. Supp. 2d 31, 62-137

(D.D.C. 2009). Similarly, at least three federal courts have rejected as inapplicable to state-

terrorism sponsors the “substantive Due Process” limits on the size of punitive damages in the line

of cases proceeding from Gore v. BMW of North America, 517 U.S. 559 (1996), and its progeny. 

Id. at 598; see, e.g., Beer v. Islamic Republic of Iran, 789 F. Supp. 2d 14 (D.D.C. 2011); Wultz v.

Islamic Republic of Iran, 864 F. Supp. 2d 24, 41-42 (D.D.C. 2012); Oveissi v. Islamic Republic of

Iran, 879 F. Supp. 2d 44, 55-58 (D.D.C. 2012).

54. 28 U.S.C. § 1610(g) (see §§1610 (a)-(f) to help visualize the structure of the statute and

give full context to § 1610(g)). 
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obligations.

(2) United States sovereign immunity inapplicable.--Any property of a
foreign state, or agency or instrumentality of a foreign state, to which
paragraph (1) applies shall not be immune from attachment in aid of
execution, or execution, upon a judgment entered under section
1605A because the property is regulated by the United States
Government by reason of action taken against that foreign state
under the Trading With the Enemy Act or the International
Emergency Economic Powers Act.

(3) Third-party joint property holders.--Nothing in this subsection shall
be construed to supersede the authority of a court to prevent
appropriately the impairment of an interest held by a person who is
not liable in the action giving rise to a judgment in property subject
to attachment in aid of execution, or execution, upon such
judgment.55

Of this provision, the most veteran of the judges presiding over the Iranian
terrorism lawsuits observed, with concern mingled with a tinge of optimism:

In an apparent effort to overcome some of the challenges relating to the
execution of judgments, § 1605A entitles plaintiffs to what are in effect
automatic pre-judgment liens on property belonging to a designated state
sponsor of terrorism.21 In addition to these new prejudgment attachment
procedures, any actions filed or otherwise maintained under § 1605A
may benefit from certain reforms to § 1610, which is the section of the
FSIA that prescribes the limited circumstances in which the property of
a foreign state may be subject to attachment or execution upon a civil
judgment. Specifically, § 1083 of the 2008 NDAA adds to § 1610 new
provisions that are plainly intended to limit the application of foreign
sovereign immunity or United States sovereign immunity as defenses to
attachment or execution with respect to property belonging to designated
states sponsors of terrorism. See § 1083(b) (“Conforming Amendments”)
(codified at § 1610(g)). The full implications of § 1610(g) are far from
clear. Only time will tell whether § 1610(g) will enable plaintiffs going
forward with actions under § 1605A to experience greater success in
executing civil judgments against Iranian assets. Given the scarcity of
assets and the difficulty of locating what assets might be available—it
seems unlikely that this provision will be of great utility to plaintiffs .
. .56

Judge Lamberth’s skepticism has proven very well-founded.

55. 28 U.S.C. § 1610(g).

56. In re Islamic Republic of Iran Terrorism Litigation, 659 F. Supp. 2d at 62.



2019] SUING SPONSORS OF TERRORISM IN U.S. COURTS 323

4. Congress Giveth—But Not So Much

One might very well wonder at the oddity of § 1610(g)(1), which, unlike
most statutes, gives us a laundry list of factors that it says are NOT relevant to a
determination.  

The determination in question goes to how widely the net can be case for
those who hold property of the foreign sovereign judgment creditor.  Specifically,
when can agencies or “instrumentalities” of a foreign state be treated as liable for
a judgment that was entered against the foreign state and in favor of a private
party?  Congress clearly sought create a bright-line rule without the Bancec
presumption and the soft-multi-factored balancing test of rebuttal.  The factors
listed in 1610(g)(1)(A)-(E) are clearly the Bancec factors – and they’re been
abolished.

Score a victory for judgment enforcement.  But is it another Pyrrhic victory?
There is, of course, no question that Iran enjoys no sovereign immunity under

either FSIA § 1605A or its predecessor § 1605(a)(7).  “Iran was designated a
terrorist party pursuant to section 6(j) of the Export Administration Act of 1979”
and “[t]hat designation means that Iran is not entitled to sovereign immunity for
claims under § 1605A.”57  There’s also no question that 1605A judgments can be
collected under the provisions of § 1610(g).  But just how far did that section go
in opening up new sovereign assets to be collected?  Certainly, as shown above,
§ 1605A removed the presumption from the Bancec case that “agencies and
instrumentalities” of a foreign sovereign are separate—and thus, largely
unreachable—entities.  Yet that begs the question of which of the assets held by
the agencies and instrumentalities of a foreign sovereign state-sponsor of
terrorism are opened up to being attached, garnished, sequestered, otherwise
seized, and then sold?

Some cases have dealt with efforts of Iran-terrorism judgment holders to
seize assets that would create severe conflicts with the operations of third parties. 
One of the most intriguing examples resulted from efforts by judgment creditors
who had obtained “judgments amounting to hundreds of millions of dollars
against” the governments of Syria, North Korea, and Iran for terrorism claims
brought  under § 1605(a)(7) and its successor § 1605A.58  The plaintiffs in these
various cases served writs to attach “[i]nternet data” which is “managed by the
Internet Corporation for assigned Names and Numbers (ICANN),” including “the
country-code top level domain names (ccTLD) and Internet Protocol (IP)
addresses of Iran, Syria and North Korea, respectively.”59  This would effectively

57. Bennett v. Islamic Republic of Iran, 626 F.3d 949, 955 (9th Cir. 2016) (citing 50 U.S.C.

app. § 2405(j)) (effective Jan. 19, 1984).

58. Weinstein v. Islamic Republic of Iran, 831 F.3d 470, 472, 477 (D.C. Cir. 2016) (listing

specific cases and judgments, which ranged from $16 million to $378 million).

59. The opinion’s author, Judge Karen LeCraft Henderson, who was appointed to the D.C.

Circuit by President George H.W. Bush in 1990, observed that “[n]either the ccTLD nor the IP

address lends itself to easy description,” Id. at 473, and then devoted five full pages of the Federal

Reporter Third Series attempting to describe and explain these items of intellectual property.  Id.
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take control away of the three countries’ ccTLD designations from ICANN – to
whom Congress effectively delegated that authority60 – and place it in the hands
of the judgment creditors.61  That would require ICANN to effectively “delegate
management of the [“ir.”] ccTLD so to that the [judgment creditors] c[ould] ‘sell
or license the operation of the ccTLD’” for these countries “to a third party.’62 
After a lengthy analysis, the D.C. Circuit invoked an exemption from judgment
enforcement under § 1610 for “an interest held by a person who is not liable in
the action giving rise to a judgment in property subject to attachment in aid of
execution, or execution, upon such judgment” if attachment would “impai[r]” that
third party’s interest.63  Finding that the third-party interests in protecting the
stability and interoperability of the domain name system were both “enormous”
and very seriously threatened by the attachment sought by the judgment creditors,
the D.C. Circuit upheld the district judge’s decision to quash the writs of
attachment sought for the judgment creditors in the seven cases before it.64  

However, in the course of reaching that ruling, the D.C. Circuit opined that
but for the exception provided by § 1610(g)(3) for these domain-name internet
assets, they would indeed have been subject to attachment. As Judge Karen
LeCraft Henderson put it for the court, “the terrorist activity exception is, simply
put, different. Once a section 1605A judgment is obtained, section 1610(g) strips
execution immunity from all property of a defendant sovereign.”65 

The 9th Circuit also reached that conclusion in a case in which it authorized
enforcement of “judgments total[ling] nearly $1 billion” against Iran by attaching
payments that two credit card providers owed to an Iranian government
instrumentality, Bank Melli, “pursuant to a commercial relationship that involves
the use of Visa credit cards in Iran.”66 Bank Melli gamely argued that:

because § 1610(g) makes assets subject to attachment and execution only
“as provided in this section,” it is not an independent exception to the
immunity granted by 28 U.S.C. § 1609.  Bank Melli reasons that
subsection (g) applies only if some other part of S 1610 provides for

at 472-77.

60. As the D.C. Circuit explained,

In 1998, the United States government transferred much of its oversight role to ICANN,

a California non-profit corporation.  ICANN’s mission is to “protect the stability,

integrity, interoperability and utility of the D[omain] N[ame] S[ystem] on behalf of the

global Internet community,”, and, pursuant to a contract with the United States

Department of Commerce . . .  [and] the organization now performs several functions

essential to the functioning of the Internet.

Id. at 476 (citations omitted).

61. Id. at 486.

62. Id.

63. 28 U.S.C. § 1610(g)(3) (2018) (quoted in the text above).

64. Weinstein, 831 F.3d at 485-88.

65. Id. at 483.

66. Bennett v. Islamic Republic of Iran, 825 F.3d 949, 954, 956, 957 (9th Cir. 2016).
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attachment and execution.  Bank Melli argues that its assets cannot be
attached or executed upon because the assets at issue in this case were
not “used for a commercial activity in the United States,” a requirement
in S 1610(a), and Bank Melli has not itself “engaged in commercial
activity in the United States,” a requirement in § 1610(g).

By 2-1 vote,67 the 9th Circuit panel rejected that statutory interpretation argument.
Instead, the court insisted that § 1610(g) “contains a freestanding provision for
attaching and executing against assets of a foreign state or its agencies or
instrumentalities.”68 Looking at the structure of § 1610, the two-judge majority
refused to believe that Congress had intended – despite not actually having said
so in so many words – to limit enforcement of terrorism judgments against state
sponsors of terrorism only to assets that derive from commercial activity in the
U.S. or to assets held by agents or instrumentalities engaged in commercial
activity in the U.S., because “[i]n light of Congress’ mandate to the executive
branch to assist in the collection of judgments in such cases, 28 U.S.C. § 1610(f),
we cannot impute to Congress an empty statutory gesture.”69  Rather, the two-
judge majority observed, “[g]iven both the text of the statute and Congress’
intention to make it easier for victims of terrorism to recover judgments, we hold
that § 1610(g) is a freestanding provision for attaching and executing against
assets to satisfy a money judgment premised on a foreign state’s act of
terrorism.”70

Senior District Judge Dee V. Benson, sitting on the panel by designation,
dissented on a number of grounds. Most intriguingly, however, Judge Benson
warned that the “freestanding” view of § 1610(g) was simply not justified, in his
view,71 because the consequences of such breadth should surely not be attributed

67. Judge Alex Kozinski was originally on the panel.  Id. at 953. His reason for withdrawing

from the hearing of a case argued in April 2015 and in which an opinion was issued in February

2016 is not clear.  (This is well before the torrent of hostile-environment sexual harassment

allegations against him erupted.)  However, what is clear is that the bar was deprived of what likely

would have been a tour-de-force opinion on the subject, and one which likely would have

accurately predicted what the Supreme Court ended up doing with this statutory interpretation

issue.

68. Id. at 959.

69. Id. at 960.

70. Id.

71. For those who don’t know the Utah Federal District Judge Dee Vance Benson:

https://fox13now.com/tag/dee-benson/ [https://perma.cc/J5JA-6SGW].  Judge Benson was

confirmed to the U.S. District Court in 1991, and took Senior Status in 2014.  Dee Benson,

BALLOTPEDIA, https://ballotpedia.org/Dee_Benson [https://perma.cc/466K-55FZ].  As in Bennett,

Judge Benson has a reputation as a pragmatist who is acutely up-to-date on the work of the federal

courts.  When the Utah Department of Health refused to list a same-sex couple as the parents of a

child on the child’s birth certificate, Judge Benson ordered the Department in 2015 to change their

practice immediately, commenting from the bench, “”I’m just still trying to see if there’s any way

you can, now that same sex marriage is legal, tell me Utah has a rational basis in discriminating
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to Congress unless Congress had used language that make such problematic
breadth unmistakable, rather than mere inferable. Focusing on the Rubin case
itself, which was then working its way from the District Court in the Northern
District of Illinois to the 7th Circuit, Judge Benson wrote:

Finally, the majority’s holding ignores the practical limitation the
commerce requirement places on § 1605A judgments. Reading §
1610(g)as a freestanding immunity exception does not just relax FSIA in
the context of terrorism—it eliminates any immunity protection under
FSIA for state sponsors of terror and their instrumentalities. For example,
in Rubin v. Islamic Republic of Iran, American citizens sued and
obtained default judgments against Iran for injuries and losses that arose
out of a suicide bombing carried out by Hamas in Israel. 33 F.Supp.3d
1003, 1006 (N.D. Ill. 2014). The Rubin plaintiffs sought to “attach and
execute on numerous ancient Persian artifacts” in possession of two
museums in the United States to satisfy their default judgments against
Iran. Id. Like the judgment creditors in this case, the Rubin plaintiffs
argued that § 1610(g) is a freestanding immunity exception and,
therefore, the plaintiffs may attach Iran’s artifacts to satisfy their
judgments. Id. at 1013.

The [district] court disagreed, finding: “The plain language indicates
that Section 1610(g) is not a separate basis of attachment, but rather
qualifies the previous subsections.” Id. The court concluded, “the
purpose of Section 1610(g) is to counteract the Supreme Court’s decision
in Bancec, and to allow execution against the assets of separate juridical
entities regardless of the protections Bancec may have
offered.” Id. Currently, the Rubin case is pending appeal in the Seventh
Circuit. Rubin v. Islamic Republic of Iran, 33 F.Supp.3d 1003 (N.D. Ill.
2014), appeal docketed, No. 14–1935 (7th Cir. Apr. 25, 2014).

Surely this Court’s holding will be argued as precedent to allow
the Rubin plaintiffs to seize Persian artifacts to be auctioned off to satisfy
the Rubin plaintiffs’ default judgments. This would be an unjustified
and unfortunate result. When Congress amended FSIA, the intention
was to eliminate the Bancec presumption and relax the rigidity of §

against this woman.”  Ben Winslow, Federal Judge Orders Utah To Put Same-Sex Couple On Their

Child’s Birth Certificate, FOX13 SALT LAKE CITY (July 15, 2015), https://fox13now.com/

2015/07/15/federal-judge-orders-utah-to-put-same-sex-couple-on-their-childs-birth-certificate/

[https://perma.cc/YLM5-7WRP].  “In sometimes blistering questioning, Judge Benson pressed the

state for reasons why the law should discriminate against the Roes versus a married, heterosexual

couple.”  Id.  The state could not come up with any that Judge Benson did not immediately

dismantle.  In ordering the Utah Department here to issue the birth certificate, Judge Benson

became the first federal judge in the country to order a state to do so in the wake of Obergefell v.

Hodges, 135 S. Ct. 2584 (2015). Id.
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1610 to make it easier for victims of terrorism to satisfy judgments
against state sponsors of terror. Congress did not, however, intend to
open the floodgates and allow terrorism plaintiffs to attach any and all
Iranian property in the United States. Rather, Congress intended the
commerce limitation to remain in place.  If a foreign state is designated
as a state sponsor of terror, the state and the instrumentalities and
agencies of the state lose the privilege of doing business in the United
States without running the risk of property being seized to satisfy
judgments.72

Judge Benson was rightly concerned. To open the door quite so far without much
evidence of Congressional consideration of the fallout – in either statutory text
or legislative history – is alarming. And with a country like Iran – ancient Persia
– an area of unintended consequences would obviously include putting in private
hands for piecemeal sale to the highest bidders at the whim of judgment plaintiffs
a collection of artifacts that have survived the assaults of Alexander the Great and
have “been likened to the ‘crown jewels of England, or the original document of
the Magna Carta, or the Western Wall in Jerusalem, or the Parthenon in
Athens.’”73 This was particularly alarming since judgment plaintiffs would be
collecting judgments that often consist of outsized punitive damages components.
The Rubin case was seen as a battle “threaten[ing] to dismember [a] unique
collection of antiquities by auctioning off each tablet piece by piece” such that
“the single most important surviving insight into the organization of the 2,500-
year-old Persian Empire would be sold into the living rooms of private collectors
around the world.”74  To do so would seem, as Judge Benson suggested in his
Bennett dissent, a bridge too far.  

And that is exactly what Judge Diane Sykes – a frequently mentioned
nominee for the U.S. Supreme Court75 – ruled in her opinion for the 7th Circuit.
She roundly and emphatically rejected the 9th Circuit’s holding76 – and in the
process, overruled two 7th Circuit cases on which the 9th Circuit in Bennett had
relied – and held that there was no freestanding exemption of assets created by
the simple language Congress used in § 1610(g).77 In so doing, she essentially

72. Bennett, 825 F.3d at 949 (Benson, D.J., dissenting) (emphasis added).

73. Claire E. Stephens, Storming The Persian Gates: The Seventh Circuit Denies Attachment

To Iranian Antiquities, 12 SEVENTH CIR. R. 164, 164-165 (2016).

74. Id. at 164.

75. Shawn Johnson, Milwaukee’s Diane Sykes Interviewed For SCOTUS Vacancy—Federal

Appeals Court Judge Has Previously Been Mentioned As Possible Justice, WIS. PUB. RADIO (Jan.

30, 2017), https://www.wpr.org/milwaukees-diane-sykes-interviewed-scotus-vacancy

[https://perma.cc/T5AH-CUMT]; Carol Felsenthal, Trump’s Leading Lady for the Supreme Court

Has Chicago Ties, CHICAGO MAGAZINE (Jan. 16, 2017), http://www.chicagomag.com/Chicago-

Magazine/Felsenthal-Files/January-2017/Diane-Sykes/ [ https://perma.cc/8DY4-DXH8].
76. Bennett, 825 F.3d at 949, 960-61 (citing Gates v. Syrian Arab Republic, 755 F.3d 568

(7th Cir. 2014), and Wyatt v. Syrian Arab Republic, 800 F.3d 331 (7th Cir. 2015)).

77. Rubin v. Islamic Republic of Iran, 830 F.3d 470, 473, 474, 481-87 (7th Cir. 2016).
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expanded upon the analysis that led the District Judge to the same conclusion.78

The U.S. Supreme Court in its unanimity might simply have affirmed on
Judge Sykes’ thorough and thoughtful opinion. But it wanted to write its own
opinion. And Justice Sotomayor got the task from Chief Justice Roberts. What
results is a rather stolid exposition of statutory interpretation principles and rules
that seem to come straight out of the book published a few years ago by legal
writing guru Professor Garner as amanuensis for his co-author, the late Justice
Scalia.79 The opinion will certainly make good fodder for analysis taught in a
statutory interpretation or legislative drafting course, and may perhaps find its
way into the casebook written by a leading scholar of the area, Professor Hillel
Levin.80 Rather than inflict a summary on the reader, it is best for the reader to
experience Justice Sotomayor’s exposition in all of its original glory.81 While
Justice Sotomayor’s analysis is undoubtedly correct, it adds little to Judge Sykes’
more accessible (complete with diagram) opinion for the 7th Circuit; and the
orthodoxy of its approach – a bit like a Justice Scalia, except lacking the wit, the
humor, and the style that made sober statutory interpretation bearable under his
fierce tutelage – reminds one of Judge Posner’s critique of the entire textualist
exercise as conceived of by the late Justice Scalia:

This austere interpretive method leads to a heavy emphasis on dictionary
meanings, in disregard of a wise warning issued by Judge Frank
Easterbrook, who though himself a self-declared textualist advises that
“the choice among meanings [of words in statutes] must have a
footing more solid than a dictionary—which is a museum of words,
an historical catalog rather than a means to decode the work of
legislatures.”82

In fact, this is one of the few cases where the headnote says it all, just as well, in
a nutshell:

Provision of Foreign Sovereign Immunities Act (FSIA) section setting
forth exceptions to attachment immunity, which stated that property of

78. Rubin v. Islamic Republic of Iran, 33 F.Supp.3d 1003, 2011-14 (N.D. Ill. 2014)

(Gettleman, J.).

79. ANTONIN SCALIA & BRYAN A. GARNER:  READING LAW:  THE INTERPRETATION OF LEGAL

TEXTS (2012).  For illuminating commentary on this controversial work, see, e.g., Karen Petroski,

Michel Paradis, Brian S. Clarke, Christopher J. Walker, Andrew T. Mikac, William E. Trachman,

Jordan Smith, Eric Segall, & Steven Hirsh, Micro-Symposium on Scalia & Garner’s ‘Reading

Law’, 18 GREEN BAG 2d 1, 105, 105-123 (2014). Available at: https://ssrn.com/abstract=2536452

[https://perma.cc/J3HK-7QBV]; Richard A. Posner, The Incoherence Of Antonin Scalia, THE NEW

REPUBLIC (Aug. 24, 2012),  https://newrepublic.com/article/106441/scalia-garner-reading-the-law-

textual-originalism [https://perma.cc/EEH2-HJM4].

80. See HILLEL Y. LEVIN, STATUTORY INTERPRETATION: A PRACTICAL LAWYERING COURSE

(2d ed. 2014).

81. Rubin, 583 U.S.at ___, 138 S. Ct. at 823-27.

82. Posner, supra note 74 (emphasis supplied).



2019] SUING SPONSORS OF TERRORISM IN U.S. COURTS 329

a foreign state or its agency or instrumentality would be “subject to
attachment in aid of execution” upon a judgment under FSIA’s terrorism
exception to foreign sovereign immunity “as provided in this section,”
did not provide a freestanding basis for creditors holding judgment
against Islamic Republic of Iran under the terrorism exception to attach
and execute against Iranian property held by United States university,
where the immunity of the property was not otherwise rescinded under
separate provision of FSIA’s attachment immunity section;
abrogating Bennett v. Islamic Republic of Iran, 825 F.3d 949, Weinstein
v. Islamic Republic of Iran, 831 F.3d 470, Kirschenbaum v. 650 Fifth
Avenue and Related Properties, 830 F.3d 107.83

5. A Search For Meaning

Many will focus on Rubin as a defeat for the victims of Iranian-sponsored
global terrorism. After all, many of the victims and their families have been
fighting to hold Iran financially accountable for terrorism-caused injuries for over
20 years. And so it is a heartbreaking outcome from that compelling perspective.

But there is another perspective from which Rubin is not a defeat, but rather,
a victory – a victory for knowledge, history, and museum curation.  For the
Court’s Rubin ruling has – at least for now – placed securely back in the museum
priceless artifacts whose study is the result of a time of close cultural
collaboration between the United States and Persia, rather than the result either
of imperialism and artifact looting or the result of commercial enterprise of
agencies or instrumentalities of a modern state which has chosen to embrace
medieval ways.  As one cultural organization has put it:

In 1933, a team of archaeologists from the University of Chicago’s
Oriental Institute were clearing the ruined palaces of Kings Darius,
Xerxes, and other Achaemenid rulers when they came upon a startling
discovery— tens of thousands of clay tablets, all records from the height
of the Achaemenid Persian Empire in the reign of Darius the Great.

These tablets survived the destruction Persepolis and would provide the
world’s only window into Persia of 2,500 years ago—through which we
hear the words of ancient men and women just as their own hands wrote
them and see the impressions of their seals just as their own hands
pressed them into the clay.

In an unprecedented act of trust, the entire collection was sent to Chicago
in 1936 on indefinite loan for conservation, analysis, and publication.
Thousands of the tablets have been recorded and published.  Even now,
more than 75 years after the discovery, work on the tablets is producing
a stream of new results and sometimes startling discoveries. While many

83. 28 U.S.C.A. § 1610 note (West 2018) (Satisfaction of Judgment).
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have been returned to Iran, thousands of tablets remain to be recorded
and analyzed.

The effort to understand our history as told by the Tablets is led by
Professor Matthew Stolper, head of the Persepolis Fortification Archive
Project. For decades, he has studied and catalogued the Persepolis
Collection. He is one of very few experts who can translate the Tablets
from Elamite into English, and thereby reveal the story of day-to-day life
in the Persian Empire under the Achaemenians. He expects to spend the
rest of his working life harvesting this priceless knowledge and building
a team to keep this work going.84

Or, in the immortal words of the most famous archeologist never to have actually
lived, Dr. Indiana Jones, “[t]hat belongs in a museum!”85

86

84. The Persepolis Fortification Archive Project: Unlocking the Secrets of the Tablets,

NATIONAL AMERICAN IRANIAN COUNCIL (Mar. 30, 2010), https://www.niacouncil.org/persepolis-

tablets-resource-center/ [https://perma.cc/8KA5-XHVB].

85. Haley Claxton, Comment, Indiana Jones And The Foreign Sovereign Immunities Act

(FSIA):  Interpreting FSIA’s State Sponsored Terror Exception, 66 U. KAN. L. REV. 181, 181 n.1-2

(2017).

86. “Relief of a Gift Bearer from Persepolis, Southern Iran (Persepolis), 500–450 B.C., Los

Angeles County Museum of Art, gift of Carl Holmes[.]”  Linda Theung, From the Collection:

Relief of a Gift Bearer from Persepoilis, LACMA: UNFRAMED (Feb. 23, 2015),

h t tps:/ /unfram ed. lacm a .org /2 0 1 5 /02 /23 /collect ion-relief-gif t-bearer-persepolis

[https://perma.cc/LV5V-YY7V].  This is not an artifact from the Persepolis Collection at issue in

Rubin, but it is one that gives a visual flavor of the culture which the priceless cuneiform tablets

in the collection document and illuminate.  While terrorism-victim judgment creditors seek to break

up collections of stunning ancient artifacts from Persia, whose collection has preserved them, there

are those in extreme elements known as ISIL have made it among their rapacious missions to
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Rubin has, in short, sent up a sizable sigh of relief from several intersecting
communities of universities, cultural exchange programs, cultural studies
organizations, and academic professionals who study, catalogue, write, and teach
about collections of foreign cultural artifacts as both their vocation and
avocation.87 But, of course, Rubin is not necessarily the final word – either on the
Persepolis Collection or any other cultural artifacts from nations or areas wherein
the current political sovereigns are found, by the processes of the U.S.
Department of State, to be state-sponsors of terrorism. Nothing—nothing
whatsoever—can stop Congress from rejecting the Rubin ruling, short of politics.
In terms of power, Congress clearly has the power to amend FSIA Section 1610
(g)(1) in a variety of ways to make it unambiguously clear that Congress intends
to waive sovereign immunity over all assets of the sovereign and any and all of
its agencies and instrumentalities that may be found in the United States.88

Indeed, some have argued that there are other, discretionary processes within the
executive branch purview to which a government, agency, or instrumentality
whose cultural property is targeted for attachment may apply for an executively

destroy the cultural artifacts of the areas they take over.  See, e.g., Alyssa Buffenstein, A

Monumental Loss: Here Are The Most Significant Cultural Heritage Sites That ISIS Has Destroyed

To Date--Cultural Heritage Sites Continue To Be Casualties Of The Ongoing Syrian Civil War,

ARTNEWS.NET (May 30, 2017), https://news.artnet.com/art-world/isis-cultural-heritage-sites-

destroyed-950060 [https://perma.cc/NCH6-T5KD].  There is, of course, no equivalency of any sort

to be drawn between the victims of terrorism and the perpetrators of terrorism and human and

cultural genocide.  We must simply, and sadly, observe that the preservation of historical artifacts

faces inroads from all quarters, leaving these artifacts with few fervent friends.  One cannot help

but think of the damages done in Egypt, for example, by Napoleon’s and Caesar’s forces, some 18

centuries apart.

87. See, e.g., Sebastian Heath & Glenn M. Schwartz, Legal Threats to Cultural Exchange of

Archaeological Materials, 113 AM. J. ARCHAEOLOGY 459, 460-61 (2009); Alicia M. Hilton, Terror

Victims at the Museum Gates: Testing the Commercial Activity Exception Under the Foreign

Sovereign Immunities Act, 53 VILL. L. REV. 479, 517 (2008); On the Attachment of Cultural

Objects to Compensate Victims of Terrorism, ARCHAEOLOGICAL INST. AM. (Feb. 9, 2009),

https://www.archaeological.org/pdfs/AIAAttachment.pdf [https://perma.cc/42P8-YBRK].

Academics also argue that allowing such a practice would violate the UNESCO Cultural Property

Convention. See Claire R. Thomas, “That Belongs in a Museum!” Rubin v. Iran: Implications for

the Persian Collection of the Oriental Institute of the University of Chicago, 31 LOY. L.A. INT’L

& COMP. L. REV. 257, 288 (2009); see also Constitution of the United Nations Educational,

Scientific and Cultural Organisation art. 1(2)(c), Nov. 16, 1945, 61 Stat. 2495, 4 U.N.T.S. 275

[hereinafter UNESCO Constitution]; Convention on the Means of Prohibiting and Preventing the

Illicit Import, Export and Transfer of Ownership of Cultural Property art. 1, Nov. 14, 1970, 27

U.S.T. 37, 823 U.N.T.S. 231 [hereinafter UNESCO Cultural Property Convention].

88. In addition to choosing apt language for the task, Congress can also employ a preamble

with a set of findings which would buttress the interpretation of the express language that Congress

intends.  For the history, role, and effects of preambles in Constitutions and legislation, see, e.g.,

Jeffrey A. Van Detta, Compelling Governmental Interest Jurisprudence of the Burger Court: A New

Perspective on Roe v. Wade, 50 ALBANY L. REV. 675, 701 n.125 (1986).
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decreed exemption.89 That, of course, would make it all the more tempting for
Congress to act to abrogate Rubin. But the Congress of 2008 that passed the
extent FSIA §§ 1605A and 1610(g) was a vastly different body than the Congress
of 2018—or the Congress seated after the November 2018 mid-term elections.
Whether there is the political will or the institutional coordination at this point to
accomplish anything so subtle as re-evaluation of § 1605A and § 1610(g) as
urged by District Judge Royce Lamberth, the most experienced judge in the
country in these matters, is a question not admitting of an easy or obvious answer.

In the event, however, that Congress somehow manages to get its act together
and do so, and the Administration can focus on it long enough to prioritize it, then
all of the niceties of statutory construction, plain language, textualism, and
international cultural cooperation will evaporate in the blink of an eye.
Concomitantly, arising like a phoenix from those ashes will be attainable sources
of compensation for those who are injured. Whether that is a better balance than
the one currently struck in the Rubin-interpreted § 1610(g)(1) is a complex
question of diplomacy, politics, and policy that does not admit of an easy
resolution.

III. HOLDING CORPORATIONS ACCOUNTABLE FOR INTERNATIONAL HUMAN

RIGHTS VIOLATIONS: JESNER V. ARAB BANK AND THE INCREDIBLE

SHRINKING ALIEN TORT STATUTE

A. The Background of the Alien Tort Statute, and Its Use in Seeking
Compensation for Injuries Inflicted By Terrorism

The author has written extensively about the history of, and controversies
arising under, the Alien Tort Statute.90 At the present juncture of this paper, the

89. Alyssa N. Speichert, The Persepolis Complex: A Case For Making The Collections

Process Easier Under Section 1610(g) Of The Foreign Sovereign Immunities Act For Victims Of

Foreign State-Sponsored Terrorism, 2017 MICH. ST. L. REV. 547, 585 (2017).  Ms. Speichert

argues:

Foreign states may avail themselves of the protections under the Immunity From

Seizure Act (IFSA) if the state is genuinely concerned for its artifacts.  The IFSA

provides recourse for foreign states to protect their cultural artifacts from being seized

while they are on loan to American museums and institutions. If the requirements for

an IFSA application are met by the foreign state, and the State Department grants

immunity for the cultural property, then a judgment creditor--such as the Rubin

plaintiffs and others with outstanding judgments against state-sponsors of terrorism--

cannot seize that foreign state’s property that is in the United States while on a “cultural

exchange.”

Id. at 589 (footnotes omitted)(citing 22 U.S.C. § 2459(a) (1965)).

90. See Jeffrey A. Van Detta, Some Legal Considerations For EU-Based MNEs

Contemplating High-Risk Foreign Direct Investments In The Energy Sector After Kiobel v. Royal

Dutch Petroleum and Chevron Corporation v. Naranjo, 9 S.C.  J. INT’L  L. & BUS. 161 (2013);

Jeffrey A. Van Detta, Politics And Legal Regulation In The International Business Environment:
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author refers the reader to Part II of his 2013 article published in the South
Carolina Journal of International Law & Business, pages 200-268, for the
complete discussion of the history of the ATS, its 200-year dormancy, its
resurrection from obscurity in the early 1980s (originally as a vehicle to hold
former foreign government officials found in the U.S. liable to the victims of their
torture and their extra-judicial killings), and the judicial efforts to contain the
efforts by other judges to legislate into existence an ATS never intended by its
drafters and in no way supported by the meager, 33-word statute that has come
down to us from the Judiciary Act of 1789. For our purposes here, we will add
only what is needed to put the 2018 Jesner decision in a proper perspective of [a]
litigation devices against perpetrators of terrorism, particularly when supported
by corporations and [b] the Supreme Court’s efforts to put the ATS genie firmly
back in its bottle.

The first major case in which plaintiffs used the ATS as the vehicle to seek
recovery in U.S. courts for acts of terrorism is  Tel-Oren v. Libyan Arab
Republic, which is well known to international human rights lawyers and ATS
scholars.91 The facts of the case were compelling:

On March 11, 1978, thirteen heavily armed members of the Palestine
Liberation Organization (hereinafter “the PLO”) turned a day trip into a
nightmare for 121 civilian men, women and children. The PLO terrorists
landed by boat in Israel and set out on a barbaric rampage along the main
highway between Haifa and Tel Aviv. They seized a civilian bus, a taxi,
a passing car, and later a second civilian bus. They took the passengers
hostage. They tortured them, shot them, wounded them and murdered
them. Before the Israeli police could stop the massacre, 22 adults and 12
children were killed, and 73 adults and 14 children were seriously
wounded. Most of the victims were Israeli citizens; a few were American
and Dutch citizens.92

The case is also notable for producing one of the finest pieces of judicial writing
from D.C. Circuit Judge, and later almost-Justice, Robert Bork.93 In 1986, the
Supreme Court had not yet rendered a single decision on the scope or
applicability of the ATS. Over the next 32 years, in four decisions94, the Supreme
Court majority has been slowly groping its way along the path that Judge Bork

An FDI Case Study Of Alstom, S.A., In Israel, 21 U. MIAMI BUS. L. REV. 1 (2013).

The complete text of the first article is available for free download from:

https://scholarcommons.sc.edu/scjilb/vol9/iss2/4/ [https://perma.cc/SE9C-WJB4]. The complete

text of the second article is available for free download from: https://repository.law.

miami.edu/umblr/vol21/iss1/3/ [https://perma.cc/7ELW-RQMU].

91. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984) (Edwards, J., Robb,

J., Bork, J, with separate concurring opinions) (per curiam).

92. Id. at 776 (Edwards, J., concurring).

93. Id. at 813-14 (Bork, J., concurring).

94. Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); Kiobel v. Royal Dutch Petroleum Co.,

569 U.S. 108 (2013). 
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limned in Tel-Oren.
In Tel-Oren, Judge Bork agreed with the colleagues that the victims’ action

against the PLO must be dismissed, but offered a distinctively unsentimental view
of the statute:

The district court dismissed the action for lack of subject matter
jurisdiction. Hanoch Tel-Oren v. Libyan Arab Republic, 517 F.Supp. 542
(D.D.C.1981). We agree that the complaint must be dismissed, although
our reasons for agreement differ. I believe, as did the district court, that,
in the circumstances presented here, appellants have failed to state a
cause of action sufficient to support jurisdiction under either of the
statutes on which they rely. 28 U.S.C. §§ 1331, 1350 (1976 & Supp. V
1981).  Neither the law of nations nor any of the relevant treaties
provides a cause of action that appellants may assert in courts of the
United States. Furthermore, we should not, in an area such as this, infer
a cause of action not explicitly given. In reaching this latter conclusion,
I am guided chiefly by separation of powers principles, which caution
courts to avoid potential interference with the political branches’ conduct
of foreign relations.
 
***

The question in this case is whether appellants have a cause of action in
courts of the United States for injuries they suffered in Israel.
Judge Edwards contends, and the Second Circuit in Filartiga assumed,
that Congress’ grant of jurisdiction also created a cause of action. That
seems to me fundamentally wrong and certain to produce pernicious
results. For reasons I will develop, it is essential that there be an explicit
grant of a cause of action before a private plaintiff be allowed to enforce
principles of international law in a federal tribunal. It will be seen below,
however, that no body of law expressly grants appellants a cause of
action; the relevant inquiry, therefore, is whether a cause of action is to
be inferred. That inquiry is guided by general principles that apply
whenever a court of the United States is asked to act in a field in which
its judgment would necessarily affect the foreign policy interests of the
nation.95

But Judge Bork also issued an emphatic caution:

Historical research has not as yet disclosed what section 1350 was
intended to accomplish. The fact poses a special problem for courts. A
statute whose original meaning is hidden from us and yet which, if its
words are read incautiously with modern assumptions in mind, is capable
of plunging our nation into foreign conflicts, ought to be approached by

95. See Tel-Oren, 726 F.2d at 799, 801 (Bork, J., concurring)(emphasis supplied)(citing

Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir.1980)).
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the judiciary with great circumspection. It will not do simply to assert
that the statutory phrase, the “law of nations,” whatever it may have
meant in 1789, must be read today as incorporating all the modern rules
of international law and giving aliens private causes of action for
violations of those rules. It will not do because the result is contrary not
only to what we know of the framers’ general purposes in this area but
contrary as well to the appropriate, indeed the constitutional, role of
courts with respect to foreign affairs.96

The quest for meaning of the ATS is rapidly coming to an end. As Judge Bork
trenchantly observed, “Section 1350 can probably be adequately understood only
in the context of the premises and assumptions of a legal culture that no longer
exists.”97 Judge Bork was willing to be proven wrong – as wrote in 1986,
“[p]erhaps historical research that is beyond the capacities of appellate judges will
lift the darkness that now envelops this topic, but that has not yet occurred, and
we should not attempt to anticipate what may or may not become visible.”98 In the
32 years that have elapsed, we know no more now about the history of the ATS
– whether from the labors of judges or the researches of scholars – than we did
then.99

Charles Evans Hughes, a two-time Supreme Court Justice, and one of the
author’s judicial heroes, said something long ago that is quite apt here. “It is well
to be liberal, but not messy.”100  In their careening and out-of-control pas de deux
with the 33 words of the ATS, the federal district and appeals courts have not just
been messy—they’ve spilled the entire inkpot for the Rorschach test all over
themselves.

The author has explored the history and problems with the ATS statute. Its
use as a meaningful way to address terrorism acts outside of the United States
was put under severe limits by the Supreme Court’s 2013 ruling in Kiobel v.
Royal Dutch Petroleum exorcising the extra-territorial impact of many proposed
ATS suits by discovering a limitation inherent in the statute such that it not only
applies exclusively to those claims for a narrow violation of international norms
analogous to piracy, assaults on ambassadors, and violation of safe conducts, but
also that it only applies when those claims themselves actually “touch and
concern the territory of the United States.”101  

96. Id. at 812.

97. Id. at 815.

98. Id.

99. In fact, what we know now resoundingly confirms what Judge Bork taught us then.  See

Thomas Lee, The Safe-Conduct Theory of the Alien Tort Statute, 106 COLUM. L. REV. 830 (2006);

see also Daniel Hulsebosch, Magna Carta for the World: The Merchant’s Chapter and Foreign

Capital in the Early American Republic, 94 N.C. L. REV. 1599 (2016).

100. See FRED W. FRIENDLY, MINNESOTA RAG: THE DRAMATIC STORY OF THE LANDMARK

SUPREME COURT CASE THAT GAVE NEW MEANING TO FREEDOM OF THE PRESS 105 (1981)

(discussing the judicial philosophy of Chief Justice Hughes).

101. Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 124, 125 (2013); see generally
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However, the Court was not – could not – yet be done with corralling in the
excesses of the extravagant view of the ATS that the federal circuit courts had
ginned up after the Filartiga102 decision in 1980.  More had to be done to return
the statute to its original state, which was accurately described by Judge Bork in
his Tel-Oren concurrence.

Now that geography had been addressed in Kiobel (through its requirement
that for an ATS action to lie, the litigation and the parties had to intersect in a
manner that “touches and concerns the territory of the United States”),103 it was
time to take on the parameters of potentially liable entities.  Who, besides an
individual, could be sued by an alien plaintiff in a U.S. District Courts for one of
the narrow “torts in violation of the law of nations” spoken of in the ATS?

The Kiobel case originally came to the Supreme Court on that issue—the
issue of whether a corporation could be a proper ATS defendant.  One might not
have thought to question that point.104  Why should it matter whether the ATS
defendant had a soul, or was soul-less?105  Judge Jose Cabranes set out in an
exhaustive (and exhausting) opinion to show exactly why — all to prove that
corporations per se cannot be proper ATS defendants.106

In 2010, when the author first read Judge Cabranes’ panel opinion in Kiobel,
he set about to write a blistering critique, which he introduced in the following
words (including the original footnotes):

A most remarkable tour de force of judicial activism, posing as a paragon
of judicial restraint, was issued by a split panel of the U.S. Second
Circuit Court of Appeals on September 17, 2010 in the case of Kiobel v.
Royal Dutch Shell.107   Corporations are per se not liable, ruled the
majority, in a “civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.”108  Thus,
under the Alien Tort Statute (ATS), from which these words are directly
quoted, the Second Circuit has eliminated the most significant class of
potential defendants who might be held accountable for such torts in the
21st century, a time in which, concurrently, multi-national corporations
(MNCs) have grown dominant in world affairs and sovereign
governments have privatized many of their functions by delegating them
to MNCs.109  The Secord Circuit rationalizes this remarkable result in

Professor Van Detta’s articles cited supra note 90.

102. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).

103. Van Detta, supra note 84, at 202-09, 217-29.

104. Id. at 201-02.

105. Inspiration for this use of the word “soul-less,” as the author spells it, comes from

Professor Susannah Kim Ripken. Susannah M. Kim, Characteristics of Soulless Persons: The

Applicability of the Character Evidence Rule to Corporations, 2000 ILL. L. REV. 764 (2000).

106. Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010).

107. __F.3d___, Docket Nos. 06-4800-cv, 06-4876-cv (2d Cir. Sept. 17, 2010).

108. 28 U.S.C. § 1350 (2018).

109. See generally Jeffrey A. Van Detta, Justice Restored: Using A Preservation-Of-Court
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large part by ignoring that the statute provides a cause of action for torts,
for which corporations are, and have been for years, liable.  Instead,
Judge Cabranes purports to interpret the statute as if it authorized only
civil actions by an alien for a violation of international law.  The rest of
the majority’s rationales propagate from this fundamentally flawed
premise, with legal reasoning impressed into the service of classic
unprincipled instrumentalism.110

In this article, the “unbearable lightness of being”111 — the author’s
allusive metaphor for a rigorous examination of judicial decisions from
the perspective of both legal and cognitive principles — is brought to
bear on Judge Cabranes’ majority opinion.112  In so doing, the author will
expose the many flaws underlying Kiobel, as well as some of the loose
discussions of the nature of international law itself that have appeared in
earlier opinions involving ATS claims.  The article will not burst the
girth of this law-journal’s volume with extended rehearsals of the lengthy
majority and dissenting opinions in Kiobel.  Familiarity with the court’s
widely disseminated opinion will be assumed.  Nor will it re-plough old
furrows with extensive ruminations and speculations on the ATS’s
origins and functions.   Links to both the Kiobel opinion and scholarly
treatment of the ATS appear in the footnotes, which, in the online format
in which most readers peruse law-review articles, will permit the
unacquainted to become familiar with both the Second Circuit’s opinion
as well as with a representative sampling of ATS scholarship.  Instead,
this article will focus on determining whether Kiobel can stand up to
dissection of both its rhetorical as well as doctrinal elements.  

That Kiobel cannot bear the light our analysis will cast upon it, either
rhetorically or doctrinally, will be demonstrated in the following critique. 
First, we will examine Kiobel from the perspective of rhetoric, legal

Access Approach to Replace Forum Non Conveniens In Five International Product-Injury Cases,

28 NORTHWESTERN J. OF INT’L L. & BUS. 53 (2003).

110. Jeffrey A. Van Detta, The Irony of Instrumentalism: Using Dworkin’s Principle-Rule

Distinction to Reconceptualize Metaphorically A Substance-Procedure Dissonance Exemplified By

Forum Non Conveniens Dismissals In International Product Injury Cases, 87 MARQUETTE L. REV.

425 (Spring 2004).

111. The allusion, of course, is to Milan Kundera’s celebrated 1984 novel known in English-

speaking countries under the title, THE UNBEARABLE LIGHTNESS OF BEING. MILAN KUNDERA, THE

UNBEARABLE LIGHTNESS OF BEING (1984).

112. Thus, the author concedes that he uses the title of Kundera’s work in two different senses. 

The first is a different sense than the discourse on eternal recurrence and other philosophical issues

that underlie the novel.  The second sense, however, is closer to Kundera’s idea – i.e., that the non-

entity status of corporations found in Kiobel creates a “lightness of non-being” that is unbearable

for its lack of legal principle and its utter detachment from the realities of the 21st century’s

economic-political complex at which MNCs, rather than governments, lie at the center.
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linguistics, and the lessons for judicial opinion writing offered by
principles and corollaries of cognitive psychology.  Second, we will
examine Kiobel from the perspective of its doctrinal elements – the
court’s use, and abuse, of statutory interpretation, history, and
precedent.113

The author still questions Judge Cabranes’ approach, and the sincerity of the
entire question of corporate liability for “a tort [in] violation of the law of
nations” under the ATS.114   While the author is no fan of the ATS beyond its
most fundamental elements — to give aliens access to an unbiased American
court for redress of a narrow range of torts the alien has suffered that “touch and
concern the territory of the United States,”115 in order to reduce diplomatic
tensions with the alien’s home nation — and agrees with Judge Bork’s
devastating and thorough Tel-Orien analysis, the author continues to reject the
line of judicial thought that has sought to make corporations a special favorite of
the law under the ATS by exempting them from liability simply because they are
corporations.116

       117

113. Jeffrey A. Van Detta, The Unbearable Lightness of Not Being:  Kiobel v. Royal Dutch

Petroleum and The Juridical Personage Of Corporations In Alien Tort Statute Suits, at 1-2 (2010)

(unpublished manuscript) (on file with the author).

114. Van Detta, Some Legal Considerations, 9 S.C. J. INT’L L. & BUS. 161, 243-54 (2013).

115. 569 U.S. at 124-25.

116. Van Detta, supra note 115, at 209

117. U.S. Second Circuit Court of Appeals Judge Jose Cabranes, slayer of corporate liability

under the ATS.  Joseph Asch, A Comment on Trustee Cluelessness, DARTBLOG (Aug. 23, 2013),

http://www.dartblog.com/data/2013/08/011015.php [perma.cc/K74S-RUNL].
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A. Jesner v. Arab Bank:  A SCOTUS Majority Further Shrinks the Judicially-
Inflated Scope of the ATS Back to a Size That Fits the Statutory Language—
While Justice Sotomayor Goes from Pedant to Roman Candle in Her Dissent

In an ironic merging of seemingly cosmic forces, the first ATS case of note
in some time to deal with a claim rooted in state-sponsored terrorism reached the
Supreme Court in the same term as the state-terrorism provisions of the FSIA
reached the Court in Rubin.  The case, Jesner v. Arab Bank, PLC,118 provided the
most recent opportunity – the second in five years, the third in 14 years – to reign
in the ATS.

Jesner consisted of a series of related cases filed in the magnet forum for
ATS-litigation: the U.S. District Court for the Southern District of New York. 
After several years of proceedings, the District Court – like so many federal
district courts in so many ATS lawsuits before it – dismissed the ATS claims.  In
fact, in its 229-year history, ATS claims reaching jury trials on the issue of
liability are rarer than hen’s teeth.119   That’s not because of settlements, mind you
– ATS settlements have been few and far between.120  It has primarily been
because of dismissals on a plethora of procedural grounds, as epitomized in the
case that provided a virtual encyclopedia of those grounds: Sarei v. Rio Tinto
PLC.121  In an appeal from the dismissals in Jesner, 2d Circuit Senior Judge
Robert Sack described the history – and essential allegations of the cases – in this
way:

The plaintiffs in this case filed five separate lawsuits between 2004 and
2010 in the United States District Court for the Eastern District of New
York against the defendant, Arab Bank, PLC. Oran Almog, et al. v. Arab
Bank, PLC, No. 04–CV–5564 (E.D.N.Y. filed Dec. 21, 2004); Gila
Afriat–Kurtzer, et al. v. Arab Bank, PLC, No. 05–CV–0388 (E.D.N.Y.
filed Jan. 21, 2005); Joseph Jesner, et al. v. Arab Bank, PLC, No.
06–CV–3869 (E.D.N.Y. filed Aug. 9, 2006); Yaffa Lev, et al. v. Arab
Bank, PLC, No. 08–CV–3251, (E.D.N.Y. filed Aug. 11, 2008); Viktoria
Agurenko, et al. v. Arab Bank, PLC, No. 10–CV–0626 (E.D.N.Y. filed
Feb. 11, 2010). 

118. Jesner v. Arab Bank, PLC, 584 U.S. ___, 138 S. Ct. 1386 (Apr. 24, 2018).

119. See Roger Alford, Jury Trials and Choice of Law in ATS Cases, OPINIO JURIS (Aug. 9,

2007), http://opiniojuris.org/2007/08/09/jury-trials-and-choice-of-law-in-ats-cases/ [perma.cc/

44PU-9WZK].

120. See, e.g., Susan Farbstein, Breaking News: Settlement in Abdullahi v. Pfizer, HARVARD

HUMAN RIGHTS BLOG (Feb. 23, 2011), http://hrp.law.harvard.edu/alien-tort-statute/breaking-news-

settlement-in-abdullahi-v-pfizer/ [perma.cc/A7LW-EWFG]; Ingrid Wuerth, Wiwa v. Shell: The

$15.5 Million Settlement, THE AMERICAN SOCIETY OF INTERNATIONAL LAW,

https://www.asil.org/insights/volume/13/issue/14/wiwa-v-shell-155-million-settlement

[perma.cc/S2KU-7TZY].

121. See Sarei v. Rio Tinto, PLC, 671 F.3d 736 (9th Cir. 2011), en banc, vacated and

remanded on other grounds; Rio Tinto PLC v. Sarei, 569 U.S. 945 (2013).
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The plaintiffs are aliens who were injured or captured by terrorists
overseas, or family members and estate representatives of those who
were injured, captured, or killed. The plaintiffs seek judgments against
Arab Bank, PLC—a bank headquartered in Jordan with branches in
various places around the world—for allegedly financing and facilitating
the activities of organizations that committed the attacks that caused the
plaintiffs’ injuries. It is undisputed that, as a PLC, Arab Bank is a
corporation for purposes of this appeal.

The plaintiffs allege violations by Arab Bank of the Anti–Terrorism Act
(the “ATA”), 18 U.S.C. § 2333(a) (providing that “[a]ny national of the
United States injured in his or her person, property, or business by reason
of an act of international terrorism, or his or her estate, survivors, or
heirs, may sue therefor in any appropriate district court of the United
States”), the Alien Tort Statute, 28 U.S.C. § 1350 (the “ATS”) (providing
that “[t]he district courts shall have original jurisdiction of any civil
action by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States”), and federal common law.  The
ATS differs from the ATA in that, among other things, it provides
jurisdiction only with respect to suits by “aliens,” while the ATA
provides jurisdiction only for suits by “national[s] of the United States.”

Between 2007 and 2010, the plaintiffs’ federal common-law claims were
dismissed as redundant and lacking what the district court called a
“sound basis.”  On May 24, 2013, the defendant also moved to dismiss
the plaintiffs’ ATS claims, arguing that the law of this Circuit prohibits
ATS suits against corporate entities. In their briefing in the district court,
the plaintiffs responded to the defendant’s arguments on their merits but
also argued, in the alternative, that if the district court granted the
defendant’s motion, it should also reinstate the plaintiffs’ federal
common-law claims or permit the plaintiffs to plead related non-federal
common-law claims.122

On August 23, 2013, the district court issued the following order:

The law of this Circuit is that plaintiffs cannot bring claims against
corporations under the ATS. See Kiobel v. Royal Dutch Petroleum Co.,
621 F.3d 111 (2d Cir.2010), aff’d, Kiobel v. Royal Dutch Petroleum Co.,
[––– U.S. ––––] 133 S.Ct. 1659 (2013). A decision by a panel of the
Second Circuit “is binding unless and until it is overruled by the Court
en banc or by the Supreme Court.” Baraket v. Holder, 632 F.3d 56, 59
(2d Cir.2011). Because the Supreme Court affirmed [this Circuit’s
Kiobel decision] on other grounds, the Second Circuit’s holding on
corporate liability under the ATS remains intact. Nothing in the Supreme

122. In re Arab Bank, PLC Alien Tort Statute Litigation, 808 F.3d 144, 146-148 (2d Cir. 2015)

(footnotes and emphasis omitted).
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Court’s affirmance undercuts the authority of the Second Circuit’s
decision. Plaintiffs’ request to reinstate their federal common law claims
or, in the alternative, assert non-federal common law claims is denied.
The federal common law claims were dismissed not only as redundant,
but also because Plaintiffs offered “no sound basis” for them. Almog v.
Arab Bank, PLC, 471 F.Supp.2d 257 (E.D.N.Y.2007). Plaintiffs also
offer no sound basis for repackaging these claims under unidentified
“non-federal common law” theories.

Jesner v. Arab Bank, 06–CV–3869, Unnumbered Dkt. Entry on Aug. 23,
2013. Soon thereafter, judgments on the pleadings were entered in each
of the individual cases as to the ATS claims. The plaintiffs filed timely
appeals as to these claims.123

The defendant, Arab Bank PLC, is a corporation headquartered in Jordan.124 
The conduct in which it allegedly engaged to give rise to claims under, inter alia,
the ATS were described by the 2d Circuit as follows:

According to the plaintiffs, over the past two decades, four prominent
Palestinian terrorist organizations—the Islamic Resistance Movement
(“HAMAS”), the Palestinian Islamic Jihad (“PIJ”), the Al Aqsa Martyrs’
Brigade (“AAMB”), and the Popular Front for the Liberation of Palestine
(“PFLP”) (collectively “the terrorist organizations”)—have conducted
widespread murderous attacks, including suicide bombings, against
citizens of Israel—mostly Jews. The terrorist organizations allegedly
arranged those attacks in part by promising, and later delivering,
financial payments to the relatives of “martyrs” who were killed—along
with those who were injured or captured—while perpetrating the attacks.

The plaintiffs assert that the terrorist organizations funded these attacks
in two ways. The organizations solicited public and private donations
directly and deposited them in bank accounts throughout the Middle
East. The organizations also raised funds through affiliated, purportedly
charitable proxy organizations, including two entities created in Saudi
Arabia: the Popular Committee for Assisting the Palestinian Mujahideen
and the Saudi Committee for Aid to the Al–Quds Intifada (the “Saudi
Committee”). These two organizations allegedly set up their own bank
accounts, under the shared label “Account 98,” at various banks in Saudi
Arabia in order to hold funds collected for the families of “martyrs.” 

According to the amended complaint, Arab Bank—one of the largest
financial institutions in the Middle East, with branches and subsidiaries
in more than twenty-five countries, including a New York branch that

123. Id., aff’d sub nom, Jesner v. Arab Bank, PLC , __U.S. __ 138 S. Ct. 1386 (2018).

124. ARAB BANK , http://www.arabbank.com/mainmenu/home/about/our-profile

[perma.cc/YMB4-YL7G] (last visited Feb. 18, 2019).
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provides clearing and correspondent banking services to foreign financial
institutions—deliberately helped the terrorist organizations and their
proxies to raise funds for attacks and make payments to the families of
“martyrs.” The plaintiffs further allege that Arab Bank used some of
those facilities—the New York branch among them—to support the
terrorist organizations in three ways. 

First, Arab Bank allegedly maintained accounts that the terrorist
organizations used to solicit funds directly. The plaintiffs allege, with
respect to HAMAS specifically, that Arab Bank “collected” funds into
HAMAS accounts in its Beirut, Lebanon, and Gaza Strip branches.
Supporters knew to donate to HAMAS directly through Arab Bank
because the HAMAS website directed supporters to make contributions
to Arab Bank’s Gaza Strip branch, and because there were various
advertisements publicized throughout the Middle East calling for
donations to Arab Bank accounts. According to the plaintiffs, Arab Bank
knew that the donations were being collected for terrorist attacks. 

Second, Arab Bank allegedly maintained accounts that proxy
organizations and individuals used to raise funds for the terrorist
organizations. For example, according to the amended complaint, Arab
Bank maintained accounts, solicited and collected donations, and
laundered funds for some of the purported charitable organizations that
acted as fronts for the terrorist organizations. Arab Bank also maintained
accounts for individual supporters of terrorist organizations such as
HAMAS and al Qaeda. Again, responsible officials at Arab Bank
purportedly knew that the accounts of these various organizations and
individuals were being used to fund the suicide bombings and other
attacks sponsored by the terrorist organizations. 
 
Third, Arab Bank allegedly played an active role in identifying the
families of “martyrs” and facilitating payments to them from the Saudi
Committee’s “Account 98” funds, on behalf of the terrorist
organizations. According to the plaintiffs, Arab Bank first worked with
the Saudi Committee and HAMAS to finalize lists of eligible
beneficiaries. Arab Bank then created individual bank accounts for the
beneficiaries and facilitated transfers of “Account 98” funds into those
accounts, often routing the transfers through its New York branch in
order to convert Saudi currency into Israeli currency. Once the accounts
were filled, Arab Bank provided instructions to the public on how to
qualify for and collect the money, and made payments to beneficiaries
with appropriate documentation.  

The plaintiffs allege that Arab Bank’s involvement with the terrorist
organizations—particularly its facilitation of payments to the families of
“martyrs”—incentivized and encouraged suicide bombings and other
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murderous acts that harmed the plaintiffs.125

The 2d Circuit panel which heard the appeals from this dismissal order decided
to affirm them using Judge Cabranes’ corporate per se non-liability reasoning
from Kiobel, rather than apply the “touch and concern” extraterritoriality test on
which basis SCOTUS had affirmed the dismissal of the Kiobel plaintiffs’ ATS
suit:

We conclude that Kiobel I is and remains the law of this Circuit,
notwithstanding the Supreme Court’s decision in Kiobel II affirming this
Court’s judgment on other grounds. We affirm the decision of the district
court on that basis. We do so despite our view that Kiobel II suggests that
the ATS may allow for corporate liability and our observation that there
is a growing consensus among our sister circuits to that effect. Indeed, on
the issue of corporate liability under the ATS, Kiobel I now appears to
swim alone against the tide.126

In fact, every other federal circuit to have addressed the issue by that time had
rejected Judge Cabranes’ approach and had found that corporations could indeed
be proper defendants in an ATS suit, as Judge Richard Posner had pointedly
observed in 2011.127  Judge Sack nonetheless saw the bright-line, per-se corporate
non-liability rule to be a more tenable basis for affirming dismissal of the Jesner
ATS suits than wading into the thicket created by Chief Justice Roberts “touch
and concern” extraterritoriality rule:

It is tempting to seek to avoid grappling with issues requiring an
analysis of the relationship between Kiobel I and Kiobel II and the
continuing viability of Kiobel I simply by affirming the district
court’s judgments on the basis of Kiobel II alone. We nevertheless
decline to do so for several reasons. First, inasmuch as the district court
did decide the case based solely on a mechanical application of Kiobel
I, if it is “good law,” an affirmance on the basis of Kiobel I is the

125. In re Arab Bank, 808 F.3d at 149-150 (citations and footnotes omitted).

126. Id. at 151.  The cases cited as components of that “tide” against the per se corporate non-

liability rule that Judge Cabranes’ announced in Kiobel included Doe I v. Nestle USA, Inc., 766

F.3d 1013, 1022 (9th Cir.2014); Doe VIII v. Exxon Mobil Corp., 654 F.3d 11, 57 (D.C.Cir.2011),

vacated on other grounds, 527 Fed.Appx. 7 (D.C.Cir.2013); Flomo v. Firestone Nat. Rubber Co.,

643 F.3d 1013, 1021 (7th Cir.2011); Romero v. Drummond Co., 552 F.3d 1303, 1315 (11th

Cir.2008); see also Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516, 530–31 (4th Cir.2014)

(holding that the district court erred in concluding that it lacked subject matter jurisdiction over an

ATS claim against a corporate defendant on extraterritoriality grounds, and finding that the
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corporate defendants under Rule 12(b)(6), and to that extent appearing to implicitly assume

jurisdiction over ATS claims against corporate defendants).” Jesner, 808 F.3d at 156.

127. Flomo v. Firestone Nat. Rubber Co., LLC, 643 F.3d 1013, 1017 (2011)(citing cases).
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simplest, most direct route to that result. By contrast, in order to affirm
on the grounds that law established by Kiobel II prohibits the assumption
of jurisdiction in this case, we would have to decide in the first
instance that the alleged activities underlying the plaintiffs’ claims
do not touch and concern the United States sufficiently to justify a
conclusion that the district court had subject matter jurisdiction
under Kiobel II ‘s extraterritoriality test. It seems to us to be unwise
to decide the difficult and sensitive issue of whether the clearing of
foreign dollar-denominated payments through a branch in New York
could, under these circumstances, displace the presumption against the
extraterritorial application of the ATS, when it was not the focus of either
the district court’s decision or the briefing on appeal.128

The judges in active service then considered—and rejected—a suggestion to re-
hear the case in banc.129  In a published concurrence in the decision to deny in
banc rehearing, Judge Dennis Jacobs – a longtime ally of Judge Cabranes on the
corporate ATS immunity ruling – noted that the panel could readily have come
to the same place by applying Chief Justice Roberts “touch and concern”
extraterritoriality test:

In this case, the underlying offense against the law of nations is terrorism
against citizens of Israel by four Palestinian terrorist groups. Arab Bank,
PLC, which is headquartered in Jordan, is named as defendant because
funds allegedly passed through its branches to other countries for
distribution to terrorists.

The only contact with the United States mentioned in the Arab Bank
opinion is that terrorist groups used branches of Arab Bank in a score of
countries (including a single U.S. branch, in Manhattan) for, among other
ordinary transactions, the conversion of funds from one currency to
another . . . .  The New York branch is not differentiated in any way from
Arab Bank’s numerous other branches. This is no more than the “mere
corporate presence” that is insufficient to displace the presumption
against extraterritoriality.130

We note these words, because they reinforce where Tel-Orien left the ATS in
terms of addressing terrorist acts through civil lawsuits:  a dead letter.  Unless a
terrorist act occurs in American territory and the victim is an alien seeking to sue
an allegedly liable defendant in a U.S. federal court under the ATS, it is difficult
to imagine that the ATS will have much of a rule in any future litigation against

128. Id. at 158 (emphases added).

129. In re Arab Bank, PLC Alien Tort Statute Litigation, 822 F.3d 34, 36 (2d Cir. 2016)

(Jacobs, J. and Cabranes, J. concurring) (Pooler, J. and Chin, J. dissenting) (internal citations

omitted).

130. Id. at 36 (Jacobs, J., concurring in the denial of rehearing in banc) (internal citations

omitted).
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terrorists or sponsors of terrorism.131

The Circuit split, however, finally got the better of SCOTUS.  In their
petition for certiorari, the six thousand plaintiffs in Jesner argued that their case
“presents the question this Court granted certiorari to resolve, but ultimately left
undecided, in Kiobel v. Royal Dutch Petroleum Co. . . . : Whether the Alien Tort
Statute, 28 U.S.C. § 1350, categorically forecloses corporate liability.”132  After
the Court granted certiorari133, the government of Jordan responded with a
vigorous amicus brief supportive of Arab Bank. The brief strongly emphasizes
the discord, dissention, and strife that allowing this case to go forward would
work on Jordan’s economy (in which Arab Bank PLC plays and outsized role and
on Jordan’s alliance with the U.S.:

Jordan’s economic stability is linked to Arab Bank’s financial health.
The Bank’s market capitalization accounts for between one-fifth and one-
third of the total market capitalization of the Amman Stock Exchange.
And Jordan’s primary pension fund holds a sizeable stake in the Bank.
The Bank also plays a key role in Jordanian-U.S. cooperation. The Bank
processes U.S. foreign aid to Jordan. And as the United States has told
this Court, the Bank serves as “a constructive partner with the United
States in working to prevent terrorist financing,” and is “a leading
participant in a number of regional forums on anti-money laundering and
combating the financing of terrorism.” By exposing Arab Bank to
massive liability, this suit thus threatens to destabilize Jordan’s economy
and undermine its cooperation with the United States.

This case has been a recurring source of concern in the U.S.-Jordan
relationship for more than a decade. Jordan has consistently voiced its
view that subjecting a Jordanian corporation to U.S. jurisdiction on the
basis of claims by foreign citizens for injuries sustained abroad is a grave
affront to Jordan’s sovereignty. Jordan is a beacon of political stability
in the Middle East. Its laws comprehensively regulate its financial sector

131. We know already from Argentine Rep. v. Amerada Hess, 488 U.S. 428, 438 (1989), that

the ATS can’t be used as the basis for a suit against a foreign sovereign in the U.S. federal courts. 

Justice Rehnquist made this crystal clear: “We think that Congress’ decision to deal

comprehensively with the subject of foreign sovereign immunity in the FSIA, and the express

provision in § 1604 that ‘a foreign state shall be immune from the jurisdiction of the courts of the

United States and of the States except as provided in sections 1605-1607’ preclude a construction

of the Alien Tort Statute that permits the instant suit. The Alien Tort Statute, by its terms, does not

distinguish among classes of defendants, and it of course has the same effect after the passage of

the FSIA as before with respect to defendants other than foreign states.” Id. at 438 (citations

omitted).

132. Petition for Certiorari, Jesner v. Arab Bank, PLC, (No. 16-499m) 2016 WL 6069100, at

i-ii (U.S. Oct. 5, 2016).

133. Certiorari was granted on April 3, 2017. See Order Granting Petition for Writ of

Certiorari, Jesner v. Arab Bank, PLC, 137 S. Ct. 142 (2017) (No. 16-499).
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and its courts administer those laws fairly. Petitioners’ effort to hale Arab
Bank into a U.S. court denigrates Jordan’s institutions and offends its
sovereign dignity.

The Court should put an end to this litigation, once and for all. For years,
petitioners’ baseless invocation of the Alien Tort Statute (“ATS”) has
cast an unwarranted cloud over Jordan’s key financial institution - and
thus on Jordan, its economy, and the Jordanian people.134

The Jordanian government was heard—loudly and clearly—by the Justices, who
cited exacerbation of diplomatic tensions, rather than amelioration of such
tensions, as a principal reason for holding that foreign corporations are not proper
defendants in ATS suits.

1. The Plurality Within a Majority—and the Seeds of Future ATS Self-
Destruction?

SCOTUS’s main opinion in Jesner was written by Justice Kennedy. Although
it commanded a majority as to result – affirmance of the federal district and
appeals courts – it commanded a mere plurality in balance as to one of the
essential pillars of its reasoning.  

The core of the opinion on which the 5-4 majority agreed can be summarized
in the following five propositions:

[1] “The principal objective of the [statute], when first enacted, was to avoid
foreign entanglements by ensuring the availability of a federal forum where the
failure to provide one might cause another nation to hold the United States
responsible for an injury to a foreign citizen.”135

[2] “In light of the foreign-policy and separation-of-powers concerns inherent in
ATS litigation, there is an argument that a proper application of Sosa would
preclude courts from ever recognizing any new causes of action under the ATS.
But the Court need not resolve that question in this case. Either way, absent
further action from Congress it would be inappropriate for courts to extend ATS
liability to foreign corporations.136

[3] “Petitioners are foreign nationals seeking hundreds of millions of dollars in
damages from a major Jordanian financial institution for injuries suffered in
attacks by foreign terrorists in the Middle East. The only alleged connections to
the United States are the CHIPS transactions in Arab Bank’s New York branch

134. Brief for the Hashemite Kingdom of Jordan as Amicus Curiae Supporting Respondent

at 1-3, Jesner v. Arab Bank, PLC, 2017 WL 3726004, 1-3 ( 2017)(No. 16-499) (internal citations

omitted).

135. Jesner, 138 S. Ct. at 1397.

136. Id. at 1403.
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and a brief allegation regarding a charity in Texas. The Court of Appeals did not
address, and the Court need not now decide, whether these allegations are
sufficient to “touch and concern” the United States under Kiobel.137

[4] At a minimum, the relatively minor connection between the terrorist attacks
at issue in this case and the alleged conduct in the United States well illustrates
the perils of extending the scope of ATS liability to foreign multinational
corporations like Arab Bank. For 13 years, this litigation has “caused
significant diplomatic tensions” with Jordan, a critical ally in one of the
world’s most sensitive regions. Brief for United States as Amicus Curiae 30.
“Jordan is a key counterterrorism partner, especially in the global campaign to
defeat the Islamic State in Iraq and Syria.” Id., at 31. The United States explains
that Arab Bank itself is “a constructive partner with the United States in working
to prevent terrorist financing.” Id., at 32 . . . Jordan considers the instant
litigation to be a “grave affront” to its sovereignty. See Brief for Hashemite
Kingdom of Jordan as Amicus Curiae 3; see ibid. (“By exposing Arab Bank to
massive liability, this suit thus threatens to destabilize Jordan’s economy and
undermine its cooperation with the United States”).”138

[5] “Petitioners insist that whatever the faults of this litigation—for example, its
tenuous connections to the United States and the prolonged diplomatic
disruptions it has caused—the fact that Arab Bank is a foreign corporate entity,
as distinct from a natural person, is not one of them. That misses the point. As
demonstrated by this litigation, foreign corporate defendants create unique
problems. And courts are not well suited to make the required policy judgments
that are implicated by corporate liability in cases like this one.139

The most interesting thing about the separate, concurring opinions of Justices
Thomas, Alito, and Gorsuch is not only the emphasis each placed on the statute’s
being one not to “precipitate exactly the sort of diplomatic strife that the law was
enacted to prevent.”  What is even more intriguing is the reassertion, in the words
of Justice Thomas, of the long simmering view of several Justices that “Courts
should not be in the position of creating new causes of action under the Alien
Tort Statute”140 – a direct critique of Justice Souter’s famous holding in Sosa that
“federal courts, exercising their authority in limited circumstances to make
federal common law, may create causes of action that aliens may assert under the
ATS.”141  Justice Alito was not nearly so demure.  He simply threw down the
gauntlet – and a very important gauntlet it is – by declaring that “[f]or the reasons
articulated by Justice Scalia in Sosa and by Justice GORSUCH today, I am not

137. Id. at 1406.

138. Id. at 1406-07 (emphases added).

139. Id.

140. Jesner, 138 S. Ct. at 1408 (Thomas, J., concurring).

141. Id. at 1409. 
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certain that Sosa was correctly decided.”142  For his part, Justice Gorsuch wrote
a line that will now be memorable in ATS lore: “I would end ATS
exceptionalism.”143  He then aimed straight for the powder magazine of the Sosa
decision itself:

In this case, the plaintiffs seek much more. They want the federal courts
to recognize a new cause of action, one that did not exist at the time of
the statute’s adoption, one that Congress has never authorized. While
their request might appear inconsistent with Sosa’s explanation of the
ATS’s modest origin, the plaintiffs say that a caveat later in the opinion
saves them. They point to a passage where the Court went on to suggest
that the ATS may also afford federal judges “discretion [to] conside[r]
[creating] new cause [s] of action” if they “rest on a norm of international
character accepted by the civilized world and defined with a specificity
comparable to the features of the [three] 18th-century” torts the Court
already described. 

I harbor serious doubts about Sosa’s suggestion. In our democracy the
people’s elected representatives make the laws that govern them. Judges
do not. The Constitution’s provisions insulating judges from political
accountability may promote our ability to render impartial judgments in
disputes between the people, but they do nothing to recommend us as
policymakers for a large nation. Recognizing just this, our cases have
held that when confronted with a request to fashion a new cause of
action, “separation-of-powers principles are or should be central to the
analysis.” The first and most important question in that analysis “is ‘who
should decide’ . . . , Congress or the courts?” and the right answer “most
often will be Congress.” Deciding that, henceforth, persons like A who
engage in certain conduct will be liable to persons like B is, in every
meaningful sense, just like enacting a new law. And in our constitutional
order the job of writing new laws belongs to Congress, not the courts.
Adopting new causes of action may have been a “proper function for
common-law courts,” but it is not appropriate “for federal tribunals”
mindful of the limits of their constitutional authority. 

Nor can I see any reason to make a special exception for the ATS. As
Sosa initially acknowledged, the ATS was designed as “a jurisdictional
statute creating no new causes of action.”  And I would have thought that
the end of the matter. A statute that creates no new causes of action . . . 
creates no new causes of action. To the extent Sosa continued on to claim
for federal judges the discretionary power to create new forms of liability

142. Id. (Alito, J., concurring) (citing 542 U.S. at 739-51, 124 S. Ct. 2739 (Scalia, J.,

dissenting); Jesner, 138 S. Ct. at 1412-14 (Gorsuch, J., concurring in part and concurring in

judgment)).

143. Id. at 1412 (Gorsuch, J., concurring). 
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on their own, it invaded terrain that belongs to the people’s
representatives and should be promptly returned to them.144

Make no mistake: Sosa’s days, and the entire modern ATS enterprise with it, are
numbered.  Chief Justice Roberts, the incrementalist,145 set the process in motion
with Kiobel, and stepped back and let it work in Jesner.  From the separate
opinions supporting the judgment of affirmance in Jesner, it is clear that Justices
Thomas, Alito, and Justice Gorsuch are prepared to overrule Sosa if the right
casepresents the opportunity..  Chief Justice Roberts did not tip his hand, but may
have been waiting for the Justice who wouldl replace Justice Kennedy.  He had
every reason to expect that Justice would be likely to share the Gorsuch-Alito-
Thomas view of Sosa.  With the confirmation of Justice Brett Kavanaugh in
October 2018, it seems likely that those expectations are now fulfilled.  With
those four votes, Sosa’s prospects teeter on whether the Chief Justice is ready to
write—or join in—an opinion in the right case to overrule Sosa entirely.  The
only question for the next ATS case to be taken up by SCOTUS—whatever case
that may be—is whether it will simply deliver the coup-de-gras to domestic
corporate liability, as Judge Cabranes has sought to do since his 2010 Kiobel
opinion, or whether will it go further and take out Sosa too?146  Justice Souter’s
admonitions that federal courts should be extremely cautious in recognizing tort
claims under the ATS and must keep the 18th century paradigms for violations of
the “law of nations” firmly in mind when considering whether to do so have been
largely ignored.147  Thus, one can understand why the aforementioned Justices

144. Id. at 1412-13 (Gorsuch, J., concurring) (citations omitted).

145. Tom Curry, Roberts Rule: Conservative But Incremental, NBC NEWS (Jun. 25, 2007),
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corporations, be they foreign or domestic.).
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business as usual.  The number of ATS suits filed against corporations for violating human rights
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may be keenly interested in an opportunity to pump the brakes on what Sosa
appeared—despite its protestations—to have rekindled.  

Whether in one step or two, the ATS may be about to return to the obscurity
“whence it came.”148 
 

2. Sotomayor Furens

The imagery of the classic pedant—replete with green eye-shade, dusty
dictionary, and wire-rimmed spectacles—evaporated when Justice Sotomayor
announced the dissenting opinion in Jenser, in which Justices Ginsburg, Breyer,
and Kagan joined.

Justice Sotomayor was as somber and staid when she wrote the statutory
interpretation case of the statute that Congress passed in an apparent panic (and
President George H.W. Bush signed) after the powerful questioning of Filartiga
by the Tel-Oren panel, the Torture Victim Protection Act (TVPA),149 as she later
would be in the Rubin opinion.  In Mohamad v. Palestinian Authority, decided
earlier, she had the Scalia and Garner playbook out again. She wrote a stolid
opinion for a unanimous Court and held–unremarkably–that the word
“individuals” in a statute refers to individual human beings, not corporations.150

Conversely, in apprehending the ATS—which speaks of “aliens” bringing an
action “in tort only” for “a violation of the law of nations”151—Justice Sotomayor
saw not the stern lines of a Dürer etching, but the swirling drama and broad-brush
colors of a J.M.W. Turner painting.  Indeed, her dissent illustrates why Judge
Henry Friendly’s rather passively hostile moniker for the ATS – a “legal
Lohengrin . . . no one seems to know whence it came”152–is actually not fully apt. 
In fact, the ATS is an artifact, not unlike the muted cuneiform tablets from the
Persepolis Collection that judgment creditors coveted in Rubin, whose age and
fragmentation leave it an enduring mystery.  Perhaps it is even better to compare
the ATS to Stonehenge. Like that iconic collection of boulders, there are many
theories but few facts.  We see different things for it and speculate different uses; 
however, we cannot talk to those who built it, just as we cannot talk to those who
wrote the ATS.  And surprisingly like those who built Stonehenge—who had no
writing of which we know—the drafters of the ATS — who were men of letters
and wrote prodigiously on other subjects concerning the organization of the new
government — left no writing directly discussing how the ATS came to be in the

in foreign countries (or, more frequently, for aiding and abetting such violations by others)

increased in the years following Sosa.  Federal appeals courts overwhelmingly ruled that such suits

were actionable and interpreted Sosa as having endorsed recognition of the sorts of claims that had

been filed in the two decades prior to the decision.”).

148. IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (Friendly, J.).

149. Kathryn L. Pryor, Comment, Does The Torture Victim Protection Act Signal The

Imminent Demise Of The Alien Tort Claims Act?, 29 VA. J. INT’L L. J. 969, 1011-13 (1989).

150. See Mohamad v. Palestinian Authority, 566 U.S. 449, 132 S. Ct. 1702 (2012).

151. IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975).
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1789 Judiciary Act, and what in the world they thought the federal courts and
private litigants should end up doing with it.

153

Thus, we would have to rebuild it in the image we want, since we cannot know
what it means.  But laws cannot be rebuilt by judges.  That is a legislative
function.

Nonetheless unlike the TPVA, which Congress birthed from the ATS,154

Justice Sotomayor sees the ATS differently and brimming with potential.
Justice Sotomayor did not overly trouble herself with the text and the

problems that expansive and fanciful judicial projections upon it had caused over
the last 38 years (since Filartiga).  Instead, she built her cathedral upon
Filartiga’s wispy foundations, declaring at the outset that: “The text, history, and
purpose of the ATS, as well as the long and consistent history of corporate
liability in tort, confirm that tort claims for law-of-nations violations may be
brought against corporations under the ATS.”155  

Her three pillars, (1) text; (2) history; and (3) purpose of the ATS, seem to
turn the tables on the reader by arguing the three weakest points of the modern
ATS enterprise as that enterprise’s strength.  What does she do with each?

She paints her language with a broad brush, attributing to the ATS
characteristics that really come from the realm of modern case law, including
Sosa.156  Indeed, she devotes a good deal of her dissent to parsing Sosa, including
even a footnote in Sosa, which, although cited by the plurality, is merely gloss
and not the core  issue with allowing the Jesner plaintiffs to proceed under the
ATS.157  Similarly, Justice Sotomayor’s dissent argues that “[g]iven that the First

153. Deborah Byrd, Summer Solstice At Stonehenge, EARTHSKY (Jun. 19, 2018),
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154. See Pryor, supra note 140, at 1011-13 (This Article is one of the leading, early articles

on the TVPA, published before its eventual passage and Presidential signature in 1991.).

155. Jesner,138 S. Ct. at 1419 (Sotomayor, J., dissenting).

156. Id. at 1419-21.

157. Id. at 1421-25.
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Congress authorized suit for violations based on ‘the law of nations’ and
‘treat[ies] of the United States,’ . . . it is natural to conclude that Congress
intended the district courts to consider new claims under the law of nations as that
law and our Nation’s treaty obligations continued to develop.”158  This, however,
begs the question: What branch of government ought to be limning these claims?
She continues, “[i]f Congress intended to limit such cases to violations of safe
conduct, assaults against ambassadors, piracy, and . . . ‘personal injuries that U.S.
citizens inflicted upon aliens resulting in less than $500 in damages,’ . . . it easily
could have said so.”159 It is interesting to see how Justice Sotomayor here
attributes a presumption of a broad meaning to statutory language because had
Congress intended a limited meaning, “it easily could have said so.’”160 That is
exactly the opposite of the way she employed this notion in Mohamad, in which
she argued that the term “individual”–although not defined among the TVPA’s
copious definitions section–should not be held to encompass corporations,
because, in effect, had Congress wanted that, it could have said so.161 Recognizing
that her own work in Mohamad creates problem for her vision of ATS (that it
should have the potential to be judicially expanded with few limits), she uses the
fact that in another statute, the Antiterrorism Act of 1990, Congress wrote
corporate liability into the statute, evidencing that the ATS should be presumed
to allow corporate liability.  Her argument strikes the reader as incongruous if not
entirely circular:  

[T]he ATS and TVPA are related but distinct statutes that coexist
independently. There is no basis to conclude that the considered
judgment Congress made about who should be liable under the TVPA for
torture and extrajudicial killing should restrict who can be held liable
under the ATS for other law-of-nations violations, particularly where
Congress made a different judgment about the scope of liability under the
ATA for terrorism.162

After reading her discussion on the ATS text—and the text of other, modern
statutes—one gets the distinct feeling that, as Justice Jackson once described it,
one “leave[s] by the same door through which he enters.”163  Justice Sotomayor
uses Sosa, a 21st century case, to justify her views of what the ATS’s 18th century
text means.

Justice Sotomayor’s discussion of history is completely undisciplined, unlike
her tediously scrupulous journey through the TVPA or the FSIA.  Two of the
more egregious examples set the tone for the whole of her discussion.  She cites
precedent for “corporate liability” from the 1850s,164 a world far removed from

158. Id. at 1427.

159. Id.  

160. Id.

161. Mohamad v. Palestinian Auth., 132 S. Ct. 1702, 1706-09 (2012).

162. Jesner, 138 S. Ct. at 1434.

163. Dalehite v. United States, 346 U.S. 15, 49 (1953) (Jackson, J., dissenting).

164. Jesner, 138 S. Ct. at 1425 (“Corporations have long been held liable in tort under the
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the agrarian society of the framers, and an obscure attorney general’s advisory
opinions from the late Gilded Age that supposedly endorse corporate liability.165

On the question of the ATS’s purpose, Justice Sotomayor engages in a
strange—and rather empirical—in the worst sense of that word—discussion of
what various members of Congress, including Senators Whitehouse and the late
Senator Arlen Specter, had written to the Court in connection with Kiobel and
Jesner about their views of corporate liability.  Again, this is far from the Scalia
and Garner playbook she used in Rubin, and an extravagant line of argument by
any measure:  

The Court urges that “[t]he political branches, not the Judiciary, have the
responsibility and institutional capacity to weigh foreign-policy
concerns.” I agree that the political branches are well poised to assess the
foreign-policy concerns attending ATS litigation, which is why I give
significant weight to . . . when Members of Congress have weighed in on
the question whether corporations can be proper defendants in an ATS
suit, it has been to advise the Court against the rule it now adopts . . .
[Thus] I find it puzzling that the Court so eagerly departs from the
express assessment of the Executive Branch and Members of Congress
that corporations can be defendants in ATS actions.166

In reply, one can almost once again hear the counterpoint provided by these
famous words of Justice Robert Jackson:

I should concur in this result more readily if the Court could reach it by
analysis of the statute instead of by psychoanalysis of Congress. When
we decide from legislative history, including statements of witnesses at
hearings, what Congress probably had in mind, we must put ourselves in
the place of a majority of Congressmen and act according to the
impression we think this history should have made on them. Never
having been a Congressman, I am handicapped in that weird endeavor.
That process seems to me not interpretation of a statute but creation of a
statute.167

In fact, the more one reads the dissent, the more apparent it becomes that the
whole is much less than the sum of its parts.  The only real organizing principle
is a pointillistic response to aspects of the opinions by Justices Kennedy, Alito,
and Gorsuch.  In so doing, however, Justice Sotomayor does not project the
methodical mind that seemed to be the best characteristic at work behind her pre-

federal common law. See Philadelphia, W., & B.R. Co. v. Quigley, 21 How. 202, 210, 16 L.Ed. 73

(1859)”).

165. Id. at 1426 (“Finally, the conclusion that corporations may be held liable under the ATS

for violations of the law of nations is not of recent vintage. More than a century ago, the Attorney

General acknowledged that corporations could be held liable under the ATS. See 26 Op. Atty. Gen.

250, 252 (1907)”).

166. Id. at 1431-32 (internal citations omitted).

167. United States v. P.U.C., 345 U.S. 295, 319 (1953) (Jackson, J., concurring).
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SCOTUS judicial work and her opinions in Mohamad and Rubin. Rather, she
appears to range from argument to argument in a round of judicial whack-a-mole,
trying to hammer down each argument as it pops up in her consciousness.  By this
episodic, search-and-destroy mode, one is reminded of Seneca’s line for
Hercules: “Though thou run and hide in the Thunderer’s bosom, everywhence
shall this hand seek thee and hale thee forth!”168  And so she has.  Justice
Sotomayor’s dissent resembles a tragic flawed character rather than the optimized
Judge whom Ronald Dworkin once conjured by the same name.169  The analysis
is entirely instrumental. The ATS is useful in getting at corporate wrongdoers and
at least some courts have used it, so why not run with it?  Here, we see a
jurisprudence of activism, one that treats law as either friend or foe depending on
whether it helps or hinders the judge from getting to the desired result. That result
appears to be an ATS that is interpreted according to very 21st century notions
that are unmoored from the realities of the text, history, and purpose of the ATS. 
It is in this sense that the Sotomayor of the Jesner dissent is more like the
mythological Hercules in the Seneca play than Ronald Dworkins’ Hercules, “who
reflects the whole of the legal order in the integrated character of his own
commitment to principles.”170

2. The Dubious Road Ahead—The Fate of U.S. Corporations as Proper
Parties to the ATS—or Simply an Outright Overruling of Sosa?

As suggested in Section II.B.1, the ATS seems headed for a date with judicial
destiny, in which its applicability to domestic corporations will be denied and the
blessing of adapting the ATS to felt modern needs by judges will be reversed,
leaving the ATS solely to deal with torts to foreign diplomats in the United
States, to piracy, and to violations of safe conducts and equivalent documents.

It is worth saying, however, that the ever-optimistic Justice Kennedy, in
Section III of the Jesner opinion  (which did not command a majority), turned to
Congress and suggested that Congress might legislatively address just how far the
ATS should go.  “With the ATS, the First Congress provided a federal remedy for
a narrow category of international-law violations committed by individuals.
Whether, more than two centuries on, a similar remedy should be available
against foreign corporations is similarly a decision that Congress must make.”171 
Justice Kennedy then went on to suggest some helpful alternatives that Congress
could consider:

[1] “The political branches can determine, referring to international

168. LUCIUS ANNAEUS SENECA, HERCULES FURENS l. 1010 (Frank Justus Miller trans.) (1917),
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law to the extent they deem proper, whether to impose liability for
human-rights violations upon foreign corporations in this Nation’s
courts, and, conversely, that courts in other countries should be able to
hold United States corporations liable.”172

[2] “Congress might determine that violations of international law
do, or should, impose that liability to ensure that corporations make
every effort to deter human-rights violations, and so that, even when
those efforts cannot be faulted, compensation for injured persons will be
a cost of doing business.”173

[3] “If Congress and the Executive were to determine that
corporations should be liable for violations of international law, that
decision would have special power and force because it would be made
by the branches most immediately responsive to, and accountable to, the
electorate.”174

[4] “It is still another possibility that, in the careful exercise of its
expertise in the field of foreign affairs, Congress might conclude that
neutral judicial safeguards may not be ensured in every country; and so,
as a reciprocal matter, it could determine that liability of foreign
corporations under the ATS should be subject to some limitations or
preconditions. Congress might deem this more careful course to be the
best way to encourage American corporations to undertake the extensive
investments and foreign operations that can be an important beginning
point for creating the infrastructures that allow human rights, as well as
judicial safeguards, to emerge.175

[5] “Congress might find that corporate liability should be limited to
cases where a corporation’s management was actively complicit in the
crime. Cf. ALI, Model Penal Code § 2.07(1)(c) (1985) (a corporation
may be held criminally liable where “the commission of the offense was
authorized, requested, commanded, performed or recklessly tolerated by
the board of directors or by a high managerial agent acting on behalf of
the corporation within the scope of his office or employment”). Again,
the political branches are better equipped to make the preliminary
findings and consequent conclusions that should inform this
determination.176

172. Id.

173. Id.
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It is not often that we see a high court instructing a legislature how to do its job.177 
Congress took up the challenge once to legislate around the ATS, but not at the
Supreme Court’s behest.178  It transformed the Filartiga side of the judicially
conjured details of the mute ATS into a statute.179 The author wrote about this
precise problem shortly before the SCOTUS decision in Kiobel was issued in
2013:

The purpose of this aspect of an FDI analysis is not to defend corporate
misconduct. Complicity of MNEs in the murder, torture, enslavement,
wrongful detention, and other criminal abuses of human being beings--
e.g., “ethnic cleansing, genocide, torture” and other human rights
violations--are serious, and intolerable.  Corporate social responsibility
is a modern, and overdue, movement that gives MNEs the opportunities,
as well as the incentives, to self-police and to participate in the
formulation of a legal regime that effectively regulates MNE conduct and
to the extent MNEs fail to do so, gives home- and host-state governments
the standards by which to legislate compliance. But such regulation
should be more predictable and clearly stated than the common-law-style
case adjudication that courts have attempted under the ATS, particularly
where that adjudication is done by courts in nations other than where the
MNE’s conduct, or the effects of the MNE’s conduct, transpired.  A
legislative process, like the one that led to Congress’s enactment of the
TVPA, allows for a considerably more nuanced and holistic assessment
of the wide range of relevant economic and foreign relations factors
implicated in such law-making than courts can even approach in case-by-
case adjudication. Judge Bork’s observation in Tel-Oren is quite apropos
here: that the subjects to which courts have been asked since Filartiga to
extend the ATS are far better committed to “a modern Congress that
ma[kes] clear its desire that the federal courts police the behavior of
foreign individuals and governments” in a statute that “embod[ies] a
legislative judgment that is” both “current” and “clear.”180

177. An even more extensive example comes from the Supreme Judicial Court of

Massachusetts, which once instructed the Massachusetts Legislature as to the specifics to which that

body needed to give considerable consideration in drafting a much-needed statute to regulate the

contractual and related aspects of biological and gestational surrogacy in the Commonwealth.  To

this day, the invitation has yet to be embraced.  See R.R. v. M.H. & Another, 689 N.E.2d 790

(Mass. 1998).

178. See Pryor, supra note 140, at 1011-22.

179. See id. at 1011-13. 

180. Jeffrey A. Van Detta, Politics and Legal Regulation In The International Business

Environment:  An FDI Case Study Of Alstom, S.A., In Israel, 21 U. MIAMI BUS. L. REV. 1, 81-84

(2013) (footnotes omitted). For example, former State Department Legal Advisor John Bellinger

identified several recurring areas under § 1350 to which call out for legislation to bring both

currency and clarity. John B. Bellinger, III, Enforcing Human Rights In U.S. Courts And Abroad:

The Alien Tort Statute and Other Approaches, 42 VAND. J. TRANSNAT’L L. 1, 5-6 (2009)
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Whether Congress has the commitment or skill to do so with far more
complicated human-rights and anti-terrorism sides of modern litigation is
doubtful.  Thirteen years ago, one year into the first year of President George W.
Bush’s second term, there was a bill floating about under the provisional title,
“The Alien Tort Statute Reform Act.”181 The bill was sponsored by Senator Diane
Feinstein–who ended up withdrawing the bill without a great deal of (rational)
explanation.182  Nothing has come since.183  One might be forgiven for wondering

(“[C]ontinued litigation under the ATS reflects fundamental problems with how lower courts have

approached these suits. These problems center on five key issues: First, whether the ATS applies

extraterritorially--that is, whether a U.S. court can properly apply U.S. federal common law under

the ATS to conduct that occurred entirely in the territory of a foreign State. Second, even if such

a cause of action could properly be recognized, whether exhaustion of adequate and available local

remedies in that foreign country should be a prerequisite to bringing an ATS suit. Third, whether

corporations or other private entities may be held liable under the ATS for aiding and abetting

human rights abuses perpetrated by foreign governments. A fourth issue is how to apply [the

Supreme Court’s] requirement that an international law norm be sufficiently accepted and specific.

And fifth, in what circumstances should courts dismiss suits based on what Sosa referred to as

‘case-specific deference to the political branches’?”).

181. S. 1894, 109th Cong., 1st Sess. (2005), available at: https://www.gpo.gov/fdsys/pkg/

BILLS-109s1874is/pdf/BILLS-109s1874is.pdf [perma.cc/J7LX-PHLB] (“To amend title 28, United

States Code, to clarify jurisdiction of Federal Courts over a tort action brought by an alien, and for

other purposes.”).

182. See id.; see also Philip Mariani, Comment, Assessing the Proper Relationship Between

the Alien Tort Statute and the Torture Victim Protection Act, 156 U. PA. L. REV. 1363, 1384 & n.1

(2008) (noting that “[o]n October 17, 2005, a bill entitled the Alien Tort Statute Reform Act was

introduced in the Senate, proposing to amend 28 U.S.C. § 1350 in order to, among other things,

‘clarify jurisdiction of Federal Courts over a tort action brought by an alien,”’ but that [o]nce

introduced, this bill was referred to the Committee on the Judiciary; at the time of this writing, no

further action has been taken on the bill”) (citing S. 1874, 109th Cong., 1st Sess. (2005).); Keith

A. Petty, Who Watches the Watchmen: Vigilant Doorkeeping, the Alien Tort Statute, and Possible

Reform, 31 LOY. INT’L & COMP. L. REV. 183, 185, 217-19 (2009) (proposal for amending §

1350 by, inter alia, “mirroring the CIL violations specified in the Third Restatement of foreign

relations law,” “adding a simple provision to the statute allowing for case by case deference to the

executive when cognizable foreign policy interests are at stake”); Lucien J. Dhooge, A Modest

Proposal to Amend the Alien Tort Statute to Provide Guidance to Transnational Corporations,13

U.C. DAVIS J. INT’L L. & POL’Y 119 (2007); Roger Alford, What is Feinstein Thinking in Amending

the ATS?, Opinio Juris (Oct. 22, 2005), http://lawofnations.blogspot.com/2005/10/what-is-feinstein-

thinking-in-amending.html (describing the details of Senator Feinstein’s proposed amendment and

her rationales for the proposal); Roger Alford, Senate Considers Removing International Law from

the Alien Tort Statute, Opinio Juris (Oct. 19, 2005), http:// lawofnations.blogspot.com/

2005/10/senate-considers-removing.html [perma.cc/4JDJ-V7V5] (observing that “Sen. Feinstein

is proposing that Congress ‘de-internationalize’ the Alien Tort Statute” by replacing the current

judicial practice of “looking to foreign courts or international tribunals (or to international law

professor articles)” and instead creating a full statutory scheme so that the courts “considering a
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if, as Senator Sheldon Whitehouse of Connecticut, her colleague on the Senate
Judiciary Committee, frequently asks judicial nominees,184 there might have been
some “dark money” or other home-state pressure from California MNEs who are
or have been corporate defendants in ATS suits, that persuaded Senator Feinstein
to back off.  That does not appear to have been the case.  Rather, the bill appears
to have been urged by corporate constituents who sought at least some statutory
structure and predictability to ATS litigation (along with limiting its use as an
across-the-board class action style lawsuit against a cornucopia of practices
throughout the world), and opposed by human rights groups who wanted the
heyday of Filartiga judicial activism using the ATS to continue.185  

Apparently, these groups did not foresee: 1. the Roberts Court; 2. Judge
Cabranes and his fellow 2d Circuit judges’ vigorous campaign to rein in the ATS
dramatically; 3. the Kiobel decision; 4. the Jesner decision; and 5. the incremental

claim under the ATS would look to the text of the statute and the legislative history”) (also

providing the text of the proposed bill); Roger Alford, Feinstein Withdraws ATS Amendment,

OPINIO JURIS (Oct. 26, 2005), http:// lawofnations.blogspot.com/2005/10/feinstein-withdraws-ats-

amendment.html, (describing Senator Feinstein’s “terse letter to Senator Specter states that while

the legislation was designed to address concerns about the clarity of the existing statute in light of

Sosa ‘I believe that the legislation in its present form calls for refinement in light of concerns raised

by human rights advocates, and thus a hearing or other action by the Committee on this bill would

be premature.”’).

183. Student Project: Alien Tort Statute: Legislative History, PACE L. SCH. LIBRARY RES.

GUIDES, https://libraryguides.law.pace.edu/c.php?g=452982&p=3287457 [https://perma.cc/RB2W-

U5VC].

184. Jeffrey Toobin, What Makes Sheldon Whitehouse Angry?, NEW YORKER (Apr. 1, 2017),

https://www.newyorker.com/news/daily-comment/what-makes-sheldon-whitehouse-angry

[perma.cc/6UF2-4DZT]; Marilyn Odendahl, Barrett Confirmation Highlights Fierce Fight Over

Judiciary, INDIANA LAWYER, Nov. 2, 2017, https://www.theindianalawyer.com/articles/45296-

barrett-confirmation-highlights-fierce-fight-over-judiciary [perma.cc/F743-E54W]; Gorsuch

Grilled About ‘Dark Money’ Spent on SCOTUS Fights, NBC NEWS (Mar. 21, 2017),

https://www.nbcnews.com/card/gorsuch-grilled-about-dark-money-spent-scotus-fights-n736606

[perma.cc/Y4QW-QUGZ]; Susan Jones, Sen. Whitehouse: ‘Enormous Suspicion’ That Kavanaugh

Plotted With ‘Special Interests’, CBS NEWS (Jul. 10, 2018),https://www.cnsnews.com/news/

article/susan-jones/personal-destruction-sen-whitehouse-suggests-kavanaugh-plotted-special

[perma.cc/2YJR-L6W9]. 

185. Kevin R. Carter, Comment, Amending the Alien Tort Claims Act: Protecting Human

Rights or Closing off Corporate Accountability, 38 CASE W. RES. J. INT’L L. 629, 645-50 (2007).

The student author, who declares that the ATS (which he mislabels the ATCA, as if it were

companion legislation to the FTCA, a law passed 157 years later) “needs no amending” reminds

one of the ancient denizens of Pompeii and Herculaneum. Id. at 150; See PLINY THE YOUNGER

“LETTERS LXV, LXVI. TO TACITUS” IN IX HARVARD CLASSICS. Pt. IV (Charles W. Eliot, ed.

1909). Just as those ancient Romans paid little heed to the rumblings of a nearby volcano, the

student author, and the self-described activists whose views he parrots, apparently were insensible

to rumblings of the Supreme Court in Sosa which burst forth and overflowed the ATS landscape

in Kiobel and Jesner.
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creep toward overruling Sosa, which human rights groups decried for limiting the
freewheeling days of the ATS, but which has turned out to be the only thing
standing between the ATS and its retirement to the museum of failed legislation.
The mistakes of the human rights advocates who pressured Senator Feinstein to
abandon the bill, and Senator Feinstein’s own mistake in heeding them, have
proven costly to the vindication of both human rights and justice against terrorists
in American courts.  Perhaps if they had been possessed of the humility to
embrace, rather than the hubris to summarily reject, the prescient views expressed
by Judge Bork in Tel-Oren, things could have been different.

IV. THE MOST RECENT UPDATES:  WHAT’S NEXT IN THE WAKE OF

THIS TALE OF TWO STATUTES?

In the weeks between the Symposium at which the author presented this
paper186 and the time this issue of the Law Review went to press, issuance of a
major Supreme Court decision concerning the FSIA, along with further research
and reflection by the author about recent lower court cases citing Jesner in
applying the ATS,  have occasioned the author’s further reflections about what
we can anticipate in the next one to three years for further developments in the
FSIA and ATS.  The purpose of this concluding section is to set forth those
further reflections.  First, in Section IV.A, we examine the new FSIA case that the
Supreme Court decided in March 2019.  Second, in Section IV.B, we discuss
several recent ATS cases from the federal district and appeals courts which  cite
Jesner and address issues left open by the Supreme Court in Jesner.

A. The FSIA in Rubin’s Wake

The next act in the FSIA drama did not take long to unfold.  In the Term after
the Rubin opinion was issued, the Supreme Court took up another FSIA issue
raised when American plaintiffs filed suit to enforce a judgment won against a
foreign sovereign alleged to be a state sponsor of terrorism.187  Rather than against
ancient artifacts, the plaintiffs here sought to enforce the judgment against various
bank accounts of the foreign sovereign held by U.S. financial institutions.

The plaintiffs in Harrison v. Republic of Sudan188 were survivors and family
members of crew on the U.S. Navy’s guided-missle destroyer,  U.S.S. Cole,
which was attacked by Al Qaeda on October 12, 2000.189 “The attack ripped a

186. See the author’s footnote, supra.

187. Republic of Sudan v. Harrison, 587 U.S. ___, 139 S. Ct. ___, 2019 WL 1333259 (U.S.

March 26, 2019).

188. Harrison v. Republic of Sudan, 882 F. Supp. 2d 23, 28 (D.D.C. 2012).

189. Harrison v. Republic of Sudan, 882 F. Supp. 2d at 26; see, e.g., John F. Burns  & Steven

Lee Myers, The Warship Explosion: The Overview—Blast Kills Sailors On U.S. Ship In Yemen,

N.Y. TIMES (Oct. 13, 2000), https://www.nytimes.com/2000/10/13/world/the-warship-explosion-

the-overview-blast-kills-sailors-on-us-ship-in-yemen.html [https://perma.cc/72GU-2VYU]; Patrick

E. Tyler, A Nation Challenged: Evidence—British Detail bin Laden’s Link to U.S. Attacks, N.Y.

TIMES (Oct. 5, 2001), https://www.nytimes.com/2001/10/05/world/a-nation-challenged-evidence-
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thirty-two-by-thirty-six-foot hole in the side of the vessel when it was berthed in
Yemen’s Aden Harbor,” killing seventeen servicemen and women and injuring
another 42.190  The eighteen plaintiffs in Harrison included “fifteen former sailors
who were injured while on the Cole and three of their spouses, who, although not
on the Cole during the attack, allegedly suffered emotional distress upon learning
of the incident.”191 The Republic of Sudan was alleged to be liable for these
injuries by virtue of its support of Al Qaeda, which perpetrated the Cole
bombing.192  Sudan defaulted and made no appearance.193  Invoking the “state-
sponsored terrorism” exception to the FSIA,194 the Harrsion plaintiffs won a
default judgment against Sudan before U.S. District Judge Royce Lamberth, who
entered judgment against Sudan and in plaintiff’s favor on March 30, 2012, for
“$78,676,474 in compensatory damages and $236,029,422 in punitive damages,
for a total award of $314,705,896.”195

In due course, the plaintiffs initiated judgment enforcement proceedings
against assets of the Sudanese sovereign in the Southern District of New York,
where the financial institutions holding those assets are located.196  Roused from
its default by the imminent execution on these monies, the Sudanese sovereign
appeared through its Central Bank in the federal district court and sought to open
the default under Fed. R. Civ. P. 60(b)(4), a motion which the district court
denied.197  

Sudan appealed these district court rulings in the collection proceedings to the
U.S. 2d Circuit Court of Appeals.  In the appeal, Sudan collaterally attacked the
default judgment on the grounds that personal jurisdiction was not properly
established under the FSIA’s statute on serving foreign sovereigns.198  Several
federal appeals courts had ruled on whether that service provision, Section
1608(a)(3), permitted service by dropping off a copy of the summons and
complaint at that country’s embassy in the United States:

(a) Service in the courts of the United States and of the States shall be
made upon a foreign state or political subdivision of a foreign state:
***
(3)  . . .  by sending a copy of the summons and complaint and a notice
of suit, together with a translation of each into the official language of the
foreign state, by any form of mail requiring a signed receipt, to be

british-detail-bin-laden-s-link-to-us-attacks.html [https://perma.cc/M5FR-3CSX].

190. Harrison v. Republic of Sudan, 882 F. Supp. 2d at 26.

191. Id.

192. Id. 

193. Id. at 28.

194. 28 U.S.C. § 1605A.

195. 882 F. Supp. 2d at 23, 51.

196. See, e.g., Harrison v. Republic of Sudan, et al., 2017 WL 5558716 (S.D.N.Y. Jan. 4,

2017); Harrison v. Republic of Sudan, 2017 WL 946422 (S.D.N.Y. Feb. 10, 2017).

197. Harrison v. Republic of Sudan, et al., 309 F. Supp. 3d 46 (S.D.N.Y. 2018).

198. 28 U.S.C. § 1608(a)(3).  
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addressed and dispatched by the clerk of the court to the head of the
ministry of foreign affairs of the foreign state concerned . . . . 199

As the Solicitor General of the United States put it in an amicus brief filed when
the Harrison case reached the U.S. Supreme Court, these cases pose the following
fundamental question:

The question presented is whether service under Section 1608(a)(3) may
be accomplished by requesting that the clerk mail the service package to
the embassy of the foreign state in the United States, if the papers are
directed to the minister of foreign affairs, or whether Section 1608(a)(3)
requires that process be mailed to the ministry of foreign affairs in the
country concerned.200

Unlike the other federal appeals courts that had confronted this issue,201 the 2d
Circuit ruled that Section 1608(a)(3) permitted the district court clerk to mail the
process to the ministry of foreign affairs either at his or her address in the country
concerned, or to the ministry “via” its embassy in the United States, the latter
being the approach used by the Harrison plainitffs.202 In so ruling, the 2d Circuit
created not only an interpretation issue, but also a potential clash with the the
Vienna Convention on Diplomatic Relations, which, inter alia, declares
“inviolable” the  premises of foreign embassies in signatory countries.203

Once again, the Supreme Court pulled out its textualist statutory
interpretation toolkit, and held, 8 to 1, that Section 1608(a)(3) permitted mailing
of the process only directly to the foreign minister in his or her home country, not

199. 28 U.S.C.§ 1608(a)(3)(emphasis supplied).  The statute has four methods of service,

which are listed in the order in which they are to be attempted when available.  The methods listed

in Section 1608(a)(1) and (2) were not available with respect to the Republic of Sudan.  Thus,

plaintiffs used the service methodology permitted under Section 1608(a)(3).

200. Amicus Brief for the United States of America, https://www.supremecourt.gov/

DocketPDF/16/16-1094/60413/20180822185139412_16-1094%20Republic%20of%20Sudan.pdf.

201. Kumar v. Republic of Sudan, 880 F.3d 144 (4th Cir. 2018), petition for certiorari

docketed, Mar 09, 2018 (No. 17-1269; Barot v. Embassy of the Republic of Zambia, 785 F.3d 26,

29- 30 (D.C. Cir. 2015); Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148, 154 (D.C. Cir.

1994), cert. denied, 513 U.S. 1150 (1995); Magness v. Russian Fed’n, 247 F.3d 609, 611-13 (5th

Cir. 2001), cert. denied, 534 U.S. 892 (2001); Alberti v. Empresa Nicaraguense De La Carne, 705

F.2d 250, 253 (7th Cir. 1983); Autotech Techs. LP v. Integral Research & Dev. Corp., 499 F.3d

737, 748-49 (7th Cir. 2007), cert. denied, 552 U.S. 1231 (2008).

202. Harrison v. Republic of Sudan, 802 F.3d 399 (2d Cir. 2015), reh’g en banc denied with

op., 838 F.3d 86 (2d Cir. 2016), rev’d, 587 U.S. ___, 139 S.Ct. ___, 2019 WL 1333259 (U.S.

March 26, 2019). 

203. Article 22(1) of the Vienna Convention provides: “The premises of the mission shall be

inviolable. The agents of the receiving State may not enter them, except with the consent of the

head of the mission.” Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3237,

T.I.A.S. No. 7502.
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to the foreign minister “via” its American embassy.204  This time, however, the
tools of textualism were wielded by Justice Alito, with Justice Sotomayor among
the other seven Justices who joined Justice Alito’s opinion.205  Somewhat
surprisingly, however, Justice Clarence Thomas — the Court’s chief disciple of
textualism after the death of Justice Scalia206 –dissented.207  Purportedly applying
the same toolkit of textualism that Justice Alito had used,208 Justice Thomas came
to the opposite conclusion – i.e., that the language of Section 1608(a)(3) of the
FSIA permits service on the state sovereign’s foreign minister “via” the
sovereign’s U.S. embassy.209  

Harrison, then, is one of a number of recent cases that display the emerging
and increasingly problematic cognitive dissonance among sitting judges about
one of the most fundamental judicial functions – statutory interpretation.210  When

204. 587 U.S. ___, 139 S. Ct. ___, 2019 WL 1333259, at *4 - *10 (U.S. March 26, 2019).

205. Id. at *2.

206. See, e.g., H. Brent McKnight, The Emerging Contours of Justice Thomas’s Textualism

, 12 REGENT U. L. REV. 365 (1999-2000) .

207. 2019 WL 1333259, at *10 - *14 (Thomas, J., dissenting).

208. Although there has been speculation that Justice Alito’s textualist toolkit may differ from

the one Justice Scalia handed off to Justice Thomas.  See, e.g., Elliott M. Davis, The Newer

Textualism: Justice Alito’s Statutory Interpretation, 30 HARV. J. L. & PUB. POL’Y 983 (2006); Todd

W. Shaw & Steven G. Calabresi, The Jurisprudence of Justice Samuel Alito, 87 GEO. WASH. L.

REV. __ (2019)(forthcoming).

209. Id. at *10 - *14.  Justice Thomas elaborated:

The Court holds that service on a foreign state by certified mail under the Foreign

Sovereign Immunities Act (FSIA) is defective unless the packet is “addressed and

dispatched to the foreign minister at the minister’s office in the foreign state.”   This

bright-line rule may be attractive from a policy perspective, but the FSIA neither

specifies nor precludes the use of any particular address. Instead, the statute requires

only that the packet be sent to a particular person—“the head of the ministry of foreign

affairs.” 28 U.S.C. § 1608(a)(3).

Given the unique role that embassies play in facilitating communications between

states, a foreign state’s embassy in Washington, D. C., is, absent an indication to the

contrary, a place where a U.S. litigant can serve the state’s foreign minister. Because

there is no evidence in this case suggesting that Sudan’s Embassy declined the service

packet addressed to its foreign minister—as it was free to do—I would hold that

respondents complied with the FSIA when they addressed and dispatched a service

packet to Sudan’s Minister of Foreign Affairs at Sudan’s Embassy in Washington, D.

C. Accordingly, I respectfully dissent.

Id. at *10 (Thomas, J., dissenting).  

210. Kieber v. CareFusion Corp., 914 F.3d 480 (7th Cir. 2019) (en banc), reversing 888 F.3d

868 (7th Cir. 2018), is a recent and illustrative example.  There was a glaring divide among three

different factions of the 7th Circuit in a case in which the en banc panel majority held that the Age

Discrimination in Employment Act (ADEA), 29 U.S.C. §621 et seq., does not permit outside job
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all is said and done, however, the Harrison decision does at the front end of the
anti-terrorism litigation under the FSIA what the Rubin decision did at the back
end – it makes it more difficult for the victims of state-sponsored terrorism to
recover against the state sponsors and leaves Congress with the task of returning
to previously enacted legislation to amend it if Congress did not intend the
reading divined by the Supreme Court.  

B. The Flotsam and Jetsam of the ATS After It Foundered in Jesner

Scanning the judicial horizon of reported cases since Jesner reveals a number
of ATS cases that could eventually be headed towards certiorari — and, if
certiorari were granted, that would give the Supreme Court the opportunity to
complete the work begun in Jesner – i.e., deciding either (1) whether the
circumstances of domestic corporations make their amenability to suit as ATS
defendants plausible despite Jesner’s exclusion of foreign corporations, or (2) to
take the even bigger step, advocated by Justices Thomas, Alito, and Gorsuch in
Jesner, of putting the judicial pen through the heart of Sosa.  

Nahl v. Jaoude,211 currently at the pleading stages in the Southern District of
New York, is one of these cases.  It might be the start of an attack on Sosa, given
the district judge’s decision to permit plaintiffs to amend an ATS claim in a
complaint by which minority shareholders in a corporation purport to bring a
derivative action by way of the ATS against the corporation, its former deputy
general manager, its former assistant general manager, and its majority owners,

applicants to sue an employer under the ADEA for hiring practices that have a demonstrably

disparate impact on applicants who are age 40 and over.  Comparing the en banc majority’s opinion

by newly appointed Judge Scudder (who replaced Richard Posner after he abruptly retired in 2017);

to the dissent based on a middle ground by Judge Easterbrook; to Judge Hamilton’s dissent based

on legislative purpose and legislative history, we see the deep divide among contemporary judges

to something as basic as reading a commonplace, every day statute.  The result is chaos in what

should be order -- having the same effect as a doctrinal schism among ultra-conservative, moderate,

and more liberal elements in a major, organized religion. Years ago, Judge Learned Hand warned

judges that the surest way to misread any text is to read it literally, without reference to context;

and the great--and yet still conservative--federal appeals judge who was appointed to the 2d Circuit

during Hand’s last two years on that Court, Henry Friendly, followed Hand’s admonitions

intelligently.  See, e.g., DAVID DORSEN, HENRY FRIENDLY:  GREAT JUDGE OF HIS ERA, at 348

(2012).   The judges now being confirmed to the federal appeals courts from coast to coast have

much to learn from the opinions and thought of Judges Hand and Friendly.  Whether they do or not

ultimately depends on whether they have the humility and introspection to delve into the legacy of

these long-gone legal giants, or whether they conclude they have nothing to learn from the past. 

Taking the long view, it is clear that these issues seem nearly intractable to courts — past, present,

and future.  See, e.g., Lon L. Fuller, The Case Of The Speluncean Explorers, 62 HARV. L. REV. 616

(1949).

211. 354 F. Supp. 3d 489 (S.D.N.Y. Dec. 18, 2018); see the same court’s dissection of an

earlier version of plaintiff’s complaint at 2018 WL 2994391 (S.D.N.Y. June 14, 2018).
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alleging they were harmed by defendants’ alleged “aiding and abetting” of
terrorism by laundering money on behalf of Hezbollah through United States
correspondent banks and used car dealerships, culminating in corporation’s
forfeiture of $102 million to the United States.”212  The defendants in that case
“argue that Jesner effectively overruled the two-part test annunciated in Sosa,”213

but the district court noted that although “three Justices expressed a desire to
overrule Sosa and limit ATS liability to the three international law violations
common in 1789 when the ATS was passed – ‘violation of safe conducts,
infringement of the rights of ambassadors, and piracy’” – the plurality opinion did
not go that far.214  Instead, the district judge noted, “[w]hile the Supreme Court
has narrowed the ability of the ATS to redress modern violations of international
law — see Jesner, 138 S.Ct. at 1407 (holding that the ATS does not apply to
foreign corporations), Kiobel II, 569 U.S. at 124 (holding that the presumption
against extraterritoriality bars ATS claims for violations of international law
occurring entirely outside the United States) —Sosa remains binding law.”215 
Depending on the stamina and finances of the parties, Nahl v. Jaoude presents the
potential of one day reaching a Supreme Court that may very well be ready, with
the addition of Justice Kavanaugh to that bench, to declare Sosa —or at least the

212. 354 F. Supp. 3d at 493-94.

213. The two-part test of Sosa v. Alvarez-Machain, 542 U.S. 692, 732-733 (2004), has been

described in the following terms:

First, the plaintiff must demonstrate that the alleged violation is “of a norm that is

specific, universal, and obligatory.” Second, “it must be determined . . . whether

allowing th[e] case to proceed under the ATS is a proper exercise of judicial discretion,

or instead whether caution requires the political branches to grant specific authority .

. . .”

354. F. Supp. 3d at 498 (citations omitted).  The root of this test is the observation, expressed by

Justice Souter, that courts could extend the notion of “a tort . . . committed in violation of the law

of nations” beyond strict 1780s understanding:  “Whatever the ultimate criteria for accepting a

cause of action subject to jurisdiction under § 1350, we are persuaded that federal courts should not

recognize private claims under federal common law for violations of any international law norm

with less definite content and acceptance among civilized nations than the historical paradigms

familiar when § 1350 was enacted.”  542 U.S. at 732.  Justice Souter disagreed with historical

arguments that the ATS’s obscurity was “sufficient to close the door to further independent judicial

recognition of actionable international norms” because, in his view, “other considerations persuade

us that the judicial power should be exercised on the understanding that the door is still ajar subject

to vigilant doorkeeping, and thus open to a narrow class of international norms today.”  Id. at 729. 

This is the aspect of Sosa that Justices Gorsuch, Alito, and Thomas so firmly denounced in their

Jesner dictum.

214. Id. at 499 (“‘[T]here is an argument that a proper application of Sosa would preclude

courts from ever recognizing any new causes of action under the ATS. But the Court need not

resolve that question in this case.’”)(quoting Jesner, 138 S. Ct. at 1403).

215. Id.
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manner in which lower federal courts have applied Sosa over the last 15 years —
no longer to be binding law.

Although Nahl v. Jaoude involves an apparently domestic corporation, the
defendants have not yet raised the other side of the Jesner coin – that Jesner
should be extended, per the reasoning of Judge Jose Cabranes in the original
Kiobel decision216, to categorically exclude all corporations as putative
defendants, not just foreign corporations.  That issue has been squarely put on the
table in another, even more recent district court decision, Estate of Alvarez v.
Johns Hopkins University.217  

In Alvarez, the plaintiffs are Guatemalan nationals who allege that Johns
Hopkins University (founded in and located in Baltimore, Maryland218), along
with various affiliated domestic entities, subjected them and their family members
to medical experiments in Guatemala without their knowledge or consent.219  

216. Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010).

217. ___F. Supp. 3d ___, 2019 WL 95572 (D. Md. Jan. 3, 2019).

218. History and Mission, JOHNS HOPKINS UNIVERSITY, https://www.jhu.edu/about/history/

[https://perma.cc/TV3E-8CNL].

219. Alvarez, 2019 WL 95572, at *1 (“Plaintiffs Estate of Arturo Giron Alvarez and 773 other

Guatemalan nationals have filed a civil action against the Johns Hopkins University and four

affiliated entities, the Rockefeller Foundation, and Bristol-Myers Squibb Company. Plaintiffs allege

that Defendants subjected them or their family members to medical experiments in Guatemala

without their knowledge or consent during the 1940s and 1950s, in violation of the law of nations.”

).  As a previous decision on the sufficiency of an earlier complaint in the case explained:

This case arises out of what is referred to as “the Guatemala Study.” From about 1946

to the early or mid–1950s, officials of the United States Public Health Service engaged

in nonconsensual medical experimentation in Guatemala and managed to conceal their

actions for some sixty years.

In 2010, when the Guatemala Study became known, President Obama called the

President of Guatemala “offering profound apologies and asking pardon for the deeds

of the 1940s.” CNN Wire Staff, US Apologizes for Infecting Guatemalans with STDs

in the 1940s, CNN (Oct. 1, 2010).   Secretary of State Hillary Clinton and Secretary of

Health and Human Services Kathleen Sebelius jointly stated:

We deeply regret that it happened, and we apologize to all the individuals who

were affected by such abhorrent research practices.

The conduct exhibited during the study does not represent the values of the United

States, or our commitment to human dignity and great respect for the people of

Guatemala.

Id.

The United States Government officials’ expressions of regret were not followed by any
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Having been allowed to re-plead the suit several times before, plaintiffs’ counsel
enjoyed success in surviving Fed. R. Civ. P. 12(b)(1) and 12(b)(6) motions by
defendants220 and, most recently, a Fed. R. Civ. P. 12(c) motion for judgment on
the pleadings.221  In the Rule 12(c) motion, the defendants concentrated heavy and
extensive fire on their contention that Jesner – despite the Supreme Court’s
limitation of its decision to foreign corporations – leaves no possible room for
ATS suits against any corporation.  After a very extensive discussion of the
plurality and concurring opinions in Jesner and of the cases that preceded Jesner,
the district court concluded “[t]o the extent that Jesner provides guidance on how
to assess whether ATS liability is available against domestic corporations, such
guidance does not lead to the conclusion that domestic corporate liability is

recognition of an obligation to compensate the victims of the Guatemala Study for the

injuries they sustained. When a class of Guatemala Study victims sued the United States

in federal court in Washington, the Government successfully claimed immunity, and the

suit was dismissed in 2012.

Estate of Alvarez v. Johns Hokins University, 205 F.Supp. 3d 681, 683 (D. Md. 2016)(footnote

omitted).  The details of the experiments concealed by the government, the university, and the

pharma companies involved are, to put it mildly, horrifying:

From 1946 to 1953, officials from the United States Public Health Service and the Pan

American Sanitary Bureau conducted medical studies in Guatemala that “involved

deliberate infection of people with sexually transmitted diseases (“STDs”) without their

consent.” (the “Guatemala Study”). “Subjects were exposed to syphilis, gonorrhea, and

chancroid, and included prisoners, soldiers from several parts of the [Guatemalan] army,

patients in a state-run psychiatric hospital, and commercial sex workers.” None of the

subjects of the Guatemala Study gave “their informed consent to participate,” as they

were not provided with “information about the procedures or their risks” prior to

participating in the study. “Instead of consent from the subjects [housed in institutions],

the medical team sought cooperation from the institution[s] in which their prospective

subject pool resided” by providing those institutions with “essential supplies, such as

epilepsy medication to the mental asylum, malaria medication to the orphanage, and

refrigerators for medications.”

One of the objectives of the Guatemala Study was “to determine whether penicillin,

then a recently-discovered cure for syphilis, could also be used as a prophylaxis.”

“[A]nother goal was to find the most effective way to inoculate patients with [syphilis].”

The study was conducted in Guatemala for several reasons, including that it was “a

location where [the medical team could] carry out more invasive methods of inoculation

with venereal diseases without ethical scrutiny.” “In total, the medical team

intentionally exposed nearly 700 people to syphilis, nearly 600 to gonorrhea, and over

100 to chancroid—all serious venereal diseases.”

Id. at 684 (quoting Garcia v. Sebelius, 867 F. Supp. 2d 125, 130 (D.D.C. 2012), vacated in part,

919 F. Supp. 2d 43 (D.D.C. 2013)).

220. Alvarez v. Johns Hopkins University, 275 F. Supp. 3d 670, 710-11 (D. Md. 2017).

221. Alvarez, 2019 WL 95572, at *1, 2, 9.
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categorically foreclosed under the ATS.”222  Judge Chuang then set forth a
succinct, but compelling, analysis that even under the twin-aims of Kiobel and
Jesner, permitting ATS suits against domestic corporations is the only plausible
reading of the statute:

[T]he Court finds that the need for judicial caution is markedly reduced.
Unlike a suit against a foreign corporation as in Jesner, which can cause,
and has caused in other cases, diplomatic tension or objections from
foreign governments that a suit is an “affront” to their sovereignty, suits
against U.S. corporations likely will not generate such complaints.
Moreover, allowing domestic corporate liability would further the
purposes of the ATS, by affording a remedy in U.S. courts to foreign
nationals for violations of international law by a U.S. corporation.
Permitting such suits to go forward would thus “promote harmony”
rather than “provoke foreign nations.” Thus, the analysis in Jesner
underlying the barring of ATS suits against foreign corporations does not
lead to the same result for ATS suits against domestic corporations.223

Elsewhere in the 4th Circuit, District Judge Leonie Brinkema reached a similar
conclusion in the recent case of Al Shimari v. CACI Premier Tech., Inc.224 
Meanwhile, a 9th Circuit panel has also embraced a similar reading of Jesner on
the issue of domestic corporate liability in the latest opinion to issue in the long-
running ATS suit (filed 15 years ago) over allegations that Nestle and other
companies, including Cargill, aided and abetted the use of child slavery to harvest
cocoa in the Ivory Coast.225  Once the pending petition for rehearing and
suggestion for rehearing en banc are resolved in Doe v. Nestle,226 the defendants
may very well again, as they have previously done, file a petition for writ of
certiorari to the U.S. Supreme Court.227

222. Alvarez, 2019 WL 95572, at *7.

223. Id. at *8.

224. Al Shimari v. CACI Premier Tech., Inc., 320 F. Supp. 3d 781 (E.D. Va. 2018)(denying

12(b)(1) motion to dismiss ATS suit brought by Iraqi citizens against American corporation that

served as U.S. government contractor when its employees alleged abused and tortured plaintiffs

during their incarceration as suspected enemy combatants in Iraq’s infamous Abu Ghraib prison). 

Judge Chuang cited Al Shimari in his own opinion in Alvarez.  2019 WL 95572, at *9.

225. Doe v. Nestle, S.A., 906 F.3d 1120 (9th Cir. 2018), petition for hearing and suggestion

for rehearing en banc filed Nov. 27, 2018 (9th Circuit Docket, No. 17-55435, Docs. 70 & 71). 

226. See, e.g., Petition for Rehearing and Rehearing En Banc of Defendant-Appellee Cargill

Incorporated in Doe v. Nestle, No. 17-55435 (9th Cir. Nov. 27, 2018), available at

https://www.chamberlitigation.com/sites/default/files/cases/files/18181818/Petition%20for%20

R e h e a r i n g % 2 0 --% 2 0 D o e % 2 0 I % 2 0 v . % 2 0 N e s t l e % 2 0 U S A % 2 C % 2 0 I n c . %

20%28Ninth%20Circuit%29.pdf

227. It should be noted, however, that Doe may still not be optimally postured for certiorari

consideration, because the 9th Circuit panel has (once again) remanded the case to the district court

to determine whether plaintiffs might (yet) further amend their complaint to avoid dismissal:
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The author thinks that these courts are quite correct that domestic
corporations are proper ATS defendants, as Judge Richard Posner explained some
years ago.228  Nonetheless, one of these three cases may end up being the case in
which the Supreme Court settles—once and for all—whether domestic
corporations are subject to ATS suits.  And one of these cases may also end up
being the one in which the Court re-examines Sosa, either to reaffirm it, or to
reject its methodology.  As this article goes to print, the outcome of such a future
case may well be gestating “<in the womb of time.’”229 And by the time that
gestation is completed, there may well be not merely one Justice not heretofore
heard on the ATS, but two:  a Justice Amy Coney Barrett,230 in addition to Justice
Brett Kavanaugh.  

Yet, we must not forget that its Chief Justice’s incrementalism has defined
the Roberts Court.231  How many more increments are needed to “tame” the ATS
—or to inspire Congress to legislate it back to life —may be known only to the
Chief Justice himself.

As we observed in Nestle I, “[i]t is common practice to allow plaintiffs to amend their

pleadings to accommodate changes in the law, unless it is clear that amendment would

be futile.”   We are mindful that this case has lingered for over a decade, and that delay

does not serve the interests of any party. But we cannot conclude that amendment would

be futile, so we remand with instructions that plaintiffs be given an opportunity to

amend their complaint. On remand, plaintiffs must remove those defendants who are

no longer amenable to suit under the ATS, and specify which potentially liable party is

responsible for what culpable conduct.

***

For the reasons set forth above, we REVERSE the district court and REMAND to allow

plaintiffs to amend their complaint to specify whether aiding and abetting conduct that

took place in the United States is attributable to the domestic corporations in this case.

906 F.3d at 1126-1127 (quoting Doe v. Nestle, 766 F.3d 1013 (9th Cir. 2014)).

228. Flomo, 643 F.3d at 1017-21.

229. William H. Rehnquist, Remarks On The Process Of Judging, 49 Wash. & Lee L. Rev.

263, 266 (1992) (quoting Spector Motor Serv., Inc. v. Walsh, 139 F.2d 809, 823 (2d Cir. 1944)

(Hand, C.J., dissenting)).

230. See, e.g., Chantal da Silva, Who Is Amy Coney Barrett And What Does She Have To Do

With Ruth Bader Ginsburg?, NEWSWEEK (Apr. 1, 2019), https://www.newsweek.com/who-amy-

coney-barrett-and-what-does-she-have-do-ruth-bader-ginsburg-1381685 [https://perma.cc/MN7P-

4NM3]. 

231. See, e.g., Adam Liptak, Sidebar—Roberts’s Incremental Approach Frustrates Supreme

Court Allies, N.Y. TIMES (Apr. 14, 2014), https://www.nytimes.com/2014/07/15/us/supreme-court-

shows-restraint-in-voting-to-overrule-precedents.html [https://perma.cc/NSS5-RVSH].
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of 2009 and President Obama’s Executive Orders of Summer 2014, presented as part 
of the “Controversies of Cultures Lecture Series” sponsored by the Center for Diversity 
and Inclusion, the Political Science Department, the Human Resources Department, 
and the Pre-Law Society at West Georgia State University, Carrollton, GA, Tuesday, 30 
September 2014, Ingraham Library. 
Presenter, International Legal Education In The 21st Century, Conference hosted by 
Bahçesehir Üniversitesi, AJMLS, and the Turkish Bar Association in Istanbul and 
Ankara, Turkey, May 5, 6, & & 7, 2014.  My presentations were based on two of my 
recently published articles: 
A Bridge To The Practicing Bar Of Foreign Nations-Online American Legal Studies 
Programs As Forums For The Rule Of Law And Pipelines To Bar-Qualifying LL.M. 
Programs In The U.S, 10 South Carolina J. Int’l L. & Bus. 63 (Fall 2013); and 
Transnational Legal Services In Globalized Economies: American Leadership, Not Mere 
Compliance, With GATS Through Qualifying LL.M. Degree Programs For Foreign-
Educated Lawyers Seeking State-Bar Admissions, 13 Hofstra J. Int’l Bus. & L. 1 
(2014)(lead article) 
Panel Moderator, “Build It and They Will Come: The Realized Prophecy of Strickland v. 
Washington–Discussing the Collusive Use of Ineffective Assistance of Counsel and 
Available Remedies Through the Georgia Legislature” at The John Marshall Law 
Journal— Dean Robert J. D’Agostino 2014 Symposium, The Legal, Ethical, and 
Practical Issues Facing Georgia’s Criminal Justice System, State Bar of Georgia 
Headquarters, Atlanta, Georgia,(March 4, 2014). 
Presenter, The Alien Tort Statute and the U.S. Supreme Court: What’s the ATS and 
Why Should We Care What the Supreme Court Has Done With It In Kiobel v. Royal 
Dutch Petroleum? (20th Annual Supreme Court Update, Institute of Continuing Legal 
Education in Georgia, 24 October 2013) 
Presenter, The Alien Tort Statute and the U.S. Supreme Court: What’s the ATS and 
Why Should We Care What the Supreme Court Has Done With It In Kiobel v. Royal 
Dutch Petroleum? (Atlanta’s John Marshall Law School Faculty Lecture Series, 26 April 
2013) 
Presenter, “Supreme Court And Eleventh Circuit Employment Discrimination Law 
Update Covering The Period March 1, 2012-March 8, 2013,” Advanced Employment 
Law CLE Seminar (March 15, 2013)(Atlanta Bar Association-Institute of Continuing 
Legal Education in Georgia) 
Presenter, “International Civil Litigation in U.S. Courts,” Program For Delegation Of 
Judges From The Republic of Georgia (Atlanta, 18 October 2012) (sponsored by U.S. 
Department of State) 
Panel Moderator, “Three Degrees Of Separation: The Gap Between International 
Human Rights Law And Human Rights Enforcement,” Feb. 8, 2012, at The John 
Marshall Law Journal— Dean Robert J. D’Agostino 2012 Symposium, Breaking Down 
Borders: A Look At Immigration Law In Georgia 



Panel Moderator, “Developments In The Hague Child Abduction Convention,” Feb. 9, 
2011, at 
The John Marshall Law Journal— Dean Robert J. D’Agostino 2011 Symposium, In The 
Best Interest Of’:  A Look At Family Law In Georgia, at State Bar of Georgia 
Headquarters. 
Presenter, “Supreme Court And Eleventh Circuit Employment Discrimination Law 
Update Covering The Period December 2009-November 2010,” 40th Annual Labor & 
Employment Law Institute (December 7, 2010)(Atlanta Bar Association-Institute of 
Continuing Legal Education in Georgia) 
Presenter, “Update On  Eleventh Circuit and Supreme Court Labor and Employment 
Law Decisions, December 2005-December 2006,” at The Labor & Employment Law 
Institute (State Bar of Georgia, Institute of Continuing Legal Education, December 2006) 
Presenter, “Update On  Eleventh Circuit and Supreme Court Labor and Employment 
Law Decisions, December 2005-December 2006,” at Employment Law Update Seminar 
(State Bar of Georgia, Institute of Continuing Legal Education, January 2007) 
Panelist, “Professionalism Issues Every Lawyer Should Know,” presented by ABA 
Center for Professional Responsibility for the ABA Law Student Division at the ABA 
Annual Meeting, Atlanta, Georgia, August 7, 2004. 
Moderator, “Windows On The World:  Opportunities For JMLS Students For Study 
Abroad,” JMLS, Nov. 2004, sponsored by the International Law Society 
Presenter, “The ‘Secret World’ of the U.N. Convention on the International Sale of 
Goods,” Lecture at John Marshall Law School, April 2003, sponsored by the 
International Law Society 
Panelist, “Human Rights Litigation In American Courts,” Emory University Law School, 
September 2000, sponsored by the Emory International  Law Society and the Southern 
Center for International Studies (SCIS) 

Outside The Classroom 

Professor Van Detta has been a member of the State Bar of Georgia’s Formal Advisory 
Opinion Board since 2005. 
Additionally, Professor Van Detta has previously served on the Board of Atlanta 
Theatre-To-Go and the Southeastern Regional Board of the American Foundation for 
the Blind. He has also been a member of the Society for the Promotion of Roman 
Studies and the Association of Lunar & Planetary Observers. Having worked in the 
Union College Schaffer Library during his college years, Professor Van Detta believes 
strongly in the role of college and public libraries in our communities, and he and his 
son have volunteered at the Smyrna Public Library. 
Professor Van Detta is an active ambassador for the conservation of wildlife in our 
backyards and neighborhoods. He lectures on backyard bird-feeding and the history of 
feeding birds in America. He also curates the songbird habitat that he and his wife have 



established at their home. They have been especially successful in facilitating nesting 
by the Eastern Bluebird and the Brown-Headed Nuthatch. 
Professor Van Detta is a congregant of All Saints’ Episcopal Church in Atlanta. He 
notes that the most challenging teaching assignment he’s ever had was teaching 
Sunday School to 3rd and 4th graders. 
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Areas of Expertise 
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Email: fred.smith@emory.edu 

Biography 

Fred Smith Jr. is associate professor at Emory University School of 
Law. He is a scholar of the federal judiciary and constitutional law. 

Smith clerked for Judge Myron Thompson of the middle district of Alabama; Judge Barrington D. 
Parker, Jr. of the US Court of Appeals for the Second Circuit; and Justice Sonia Sotomayor of 
the United States Supreme Court. Prior to teaching, he also worked as a fellow for a litigation 
boutique, Bondurant, Mixson & Elmore LLP in Atlanta. 

Smith's research focuses on state sovereignty and representative government. His work has 
appeared, or will appear, in Harvard Law Review, Stanford Law Review, Columbia Law Review, 
New York University Law Review, Vanderbilt Law Review, Notre Dame Law 
Review and Fordham Law Review. Notable articles include: “Abstention in the Time of 
Ferguson,” 131 Harv. L. Rev.  ___ (2018) (forthcoming); "Undemocratic Restraint," 69 Vand. L. 
Rev 845 (2017); "Local Sovereign Immunity," 116 Colum. L. Rev. 409 (2016),"Due Process, 
Republicanism, and Direct Democracy," 89 New York University Law Review 582 (2014) and 
"Awakening the People's Giant: Sovereign Immunity and the Constitution's Republican 
Commitment," 80 Fordham Law Review 1941 (2012). 

Smith earned his JD from Stanford Law School in 2007. At Stanford, he was a member of the 
Supreme Court Litigation Clinic; was a finalist in the annual Kirkwood Moot Court Competition; 
was a finalist in the American Constitution Society's national Moot Court Competition; served as 
president of the Black Law Students Association; and served as articles editor for the Stanford 
Law and Policy Review. In 2004, he received his BA with Honors from Harvard College; his 
thesis was awarded magna cum laude. 

Education: JD, Stanford Law School; BA (with honors), Harvard College. 
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Constitutionality of the Citizenship Question on the Census:  
Department of Commerce v. State of New York  

Azadeh Shahshahani  
Legal & Advocacy Director, Project South 

 
I. Introduction:  

a. History  
i. Census taken every ten years to allocate federal funds and to draw 

electoral districts  
ii. 23 total taken since 1790. All taken between 1820-2000 with the 

exception of one (the one in 1840) asked about citizenship or place of 
birth. (per the Supreme Court decision)  

1. While citizenship/place of origin questions were on most of the 
censuses in this time period, the proposed new question would be 
the first time the U.S. Census directly asked for the citizenship of 
every person living in every household. 

iii. 2010 Census included questions on sex, age, race, Hispanic origin and 
living arrangements.  

1. Information on citizenship was covered by the annual American 
Community Survey starting in 2005 prompting the removal of 
citizenship question from the decennial survey.  

b. Secretary of Commerce Wilbur Ross announced decision to include citizenship 
question March 2018 on the 2020 census at request of DOJ.   

II. Decision to Add a Citizenship Question:  

a. Main Aspects: 
i. the Secretary determined to reinstate a citizenship question from the time 

he entered office.  
1. The secretary asked the DOJ and the Department of Homeland 

Security if they would make the request for a citizenship question.  
a. Neither responsible for the VRA.  

2. After initial period, the Commerce Department adopted the 
“Voting Rights Act rationale.”  

3. The Secretary contacted the Attorney General directly about the 
inclusion of a question on citizenship.  

4. The Secretary’s Director of Policy did not know why the Commerce 
Secretary wished to reinstate the question but saw it as his task to 
“Find the best rationale.” 

5. It was revealed that Former G.O.P. Strategist Thomas B. Hofeller 
worked on the issue of implementing a question on citizenship as 
part of a larger plan to boost Republican representational power 
through gerrymandering.  

a. Hofeller figured that if the numbers of Latinos recorded on 
the census were lessened, this would lower the number of 
representatives coming from Democratic areas.   

b. Parts of Mr. Hoffeller’s analysis were used by Secretary 
Ross as he worked to convince the DOJ of the need for a 
citizenship question.  



ii. Citizenship question included to support the Voting Rights Act 
1.  Justified as necessary to enforce the Voting Rights Act  

a. Sought census block level citizenship data.  
iii. Census Bureau initially considered three possible courses of action 

1. Continue to collect citizenship information in the American 
Community Survey and attempt to develop a data model that 
would more accurately estimate citizenship at the census block 
level  

2. Reinstate a citizenship question on the decennial census 
3. Use administrative records from other agencies such as the Social 

Security Administration and Citizenship and Immigration Services 
to provide DOJ with citizenship data  

iv. Secretary chose a combination of options Two and Three 
a. Reinstate the citizenship question on the census  
b.  Use records from other agencies to provide additional 

citizenship data 
 

III. US District Court for the Southern District of New York 
a. Two Separate Suits Filed in Federal District Court of New York  

i. One Filed by a group of states, counties, cities alleging a violation of the 
Enumeration Clause and the requirements of the Administrative 
Procedure Act  

1. 18 states and the District of Columbia, various counties and cities, 
and the United States Conference of Mayors  

ii. Another filed by non-governmental organizations adding an Equal 
Protection claim  

b. Federal District Court in New York Litigation 
i. First Steps 

1. Consolidated the two suits 
2. Dismissed the Enumeration Clause claim  

ii. District Court determined the respondents had standing to sue.  
iii. District Court also determined that Secretary Ross would be subject to 

deposition to determine subjective motivation in making the decision at 
issue.  

c. District Court Holding  
i. District Court determined that the Secretary’s action was arbitrary and 

capricious, based on a pretextual rationale that violated the Census Act.  
1. “Evidence at trial established a sufficient likelihood a citizenship 

question would result in noncitizen households responding to the 
census at lower rates than other groups.” 

a. Depressed response would lead to “diminishment of 
political representation, loss of federal funds, degradation 
of census data, and diversion of resources.”  

ii. District Court held that the respondents had failed to show an equal 
protection violation.  

IV. Court of Appeals Involvement 

a. Court of Appeals denied mandamus relief to quash the depositions of Secretary 
Ross and other high-ranking officials.  



i. Government renewed its application of the stay.  
ii. Court of Appeals blocked the deposition of Secretary Ross; allowed others 

to proceed.  
b. Government filed a petition for mandamus to direct trial court to exclude fact-

finding beyond the official record or in the alternative, review the appellate court 
decision.  

c. SCOTUS treated the petition for mandamus as a petition for certiorari, which it 
granted Feb 15, 2019.  

V. United States Supreme Court  
a.  (18-966): Department of Commerce v. New York  

i. Question 

1. Did the district court err in enjoining the Secretary of Commerce 
from reinstating a question about citizenship to the 2020 census 
questionnaire?  

2. In an action seeking to set aside agency action, may a district court 
order discovery outside the administrative record to probe the 
mental processes of the agency decision-maker, including by 
compelling the testimony of high-ranking Executive Branch 
officials-when there is no evidence that the decision maker 
disbelieved the objective reasons in the administrative record, 
irreversibly prejudiced the issue or acted on a legally forbidden 
basis?  

ii. Arguments   

1. Petitioners- The Department of Commerce  
a. Represented by the Solicitor General Noel Francisco  

i. Justified the decision to add the question to 
supplement administrative records indicating 
citizenship  

ii. Rationalized decision by statistic that 
administrative records are incomplete, missing 
about 10% of the population  

iii. Asking the question would eliminate the need to 
estimate citizenship for many people  

iv. Only relying on administrative records or asking 
about citizenship would leave out a large number of 
individuals  

v. Citizenship data needed for enforcement of Section 
2 of the Voting Rights Act 

2. Respondent Various (Detailed below) 
a. Represented by Barbara Underwood Solicitor General of 

New York  
b. Parties  

i. States/DC: New York, Colorado, Connecticut, 
Delaware, District of Columbia, Illinois, Iowa, 
Maryland, Massachusetts, Minnesota, New Jersey, 
New Mexico, Oregon, Pennsylvania, Rhode Island, 
Vermont, Washington 



ii. Cities: Central Falls, RI; Chicago, Illinois; 
Columbus, OH; San Francisco, CA; San Antonio, 
TX; New York, NY; Philadelphia, PA; Phoenix, AZ; 
Pittsburgh, PA; Providence, RI; Seattle, WA 

iii. Other Entities: U.S. Conference of Mayors  
iv. Counties: Cameron and Hidalgo, TX; County of 

Monterey, CA;  
c. Heart of claim 

i. Secretary abused his discretion in deciding to 
reinstate the citizenship question.  

ii. Based on data from the 2000 and 2010 censuses, 
there would be a 5.1% decline in response rates in 
non-citizen responses per the Census Bureau.  

iii. The decline in census responses would have a 
harmful effect on government funding initiatives 
based on population data.  

iv. Respondents assert a number of injuries—
diminishment of political representation, loss of 
federal funds, degradation of census data, and 
diversion of resources. 

d. Amicus Curie in support  
i. Brief of Lawyers for Civil Rights, League of United 

Latin American Citizens, Human Rights Campaign, 
National Immigrant Justice Center, and Others as 
Amici Curiae in Support of Respondents 

1. The APA standards of review are there to 
provide agency accountability and 
transparency.  

2. The Department of Commerce did not 
satisfy the APA standards per the District 
Court decision.  

3. The instance at hand is an example of 
agency overstep without reasonable 
justification.  

4. To let it stand would be to expose at risk 
populations “susceptible to the abuses of 
arbitrary agency action and the whims of 
unchecked agency officials.”  

ii. Brief of Amicus Curiae U.S. House of 
Representatives  

1. State their interest stems from the effect 
that the depreciated survey results would 
have because of the citizenship question.  

2. Undisputed evidence that creating a 
citizenship question would undermine the 
purpose of the census.  



3. The Department of Commerce departed 
from the framework Congress established 
for the conduct of the census.  

iii. Arab American Institute 
1. Citizenship question will lead to a 

significant undercount of Arab American 
citizens and non-citizens. 

2. Lack of counting will have a negative effect 
on the populations’ representative interests 
particularly as it relates to funding 
concerns.   

iv. Brief of Former Census Bureau Chiefs  
1. Emphasizes the role of voluntary 

cooperation with the populace.  
2. The citizenship question would undoubtably 

have a depressing effect on the total number 
of respondents. 

3. The lack of responses would defeat the 
purpose of the census. 

4. The decision was not subject to any testing; 
a deviation from the normal practice of the 
Census Bureau procedures.  

v. Brief of the NAACP Legal Defense and Educational 
Fund 

1. Adding the citizenship question would 
exacerbate the racial disparity 
representation on the Census.  

2. Considering that Black people make up a 
large portion of the immigrant community 
and often live alongside immigrant 
populations, it would have a negative effect 
on Black individuals.  

3. The move to include the citizenship 
question as a part of enforcing the Voting 
Rights Act hurts Black people instead of 
helping, the opposite purpose of the 
legislation.  

vi. Brief for Amici Curiae the Leadership Conference 
on Civil and Human Rights, the Brennan Center for 
Justice at N.Y.U. School of Law, and Civil Society 
Organizations in Support of Respondents 

1. Characterize the VRA justification as 
implausible.  

a. DOJ has never cited a need for a 
citizenship count to enforce the DOJ.  

b. No evidence that the information 
would help today  



2. Public comments during the APA process 
were overwhelmingly negative.  

3. The question would do grievous harm to 
poor people and immigrant communities 
due to the negative effects of under 
representation.  

vii. Brief of Norman Y. Mineta, The Sakamoto Sisters, 
The Council on American-Islamic Relations 
(National and New York, Inc.), and The Fred T. 
Korematsu Center for Law and Equality as Amici 
Curiae in Support of Respondents 

1. Bases their claim in a historical context 
drawing on the fact the Census Bureau data 
was used by the military to round up 
Japanese-Americans.  

a. Public trust in the census is derived 
from the Federal government’s 
assurance that it will not misuse that 
data.  

2. Meaningful judicial scrutiny is the only way 
to protect against agency and government 
overreach.  

viii. Brief of the American Statistical Association, 
American Sociological Association, Population 
Association of America, and American Library 
Association as Amici Curiae in Support of 
Respondents 

1. The amici represent parties that rely on 
accurate census data. 

2. The decision to add the citizenship question 
hurts the chances of the census data being 
accurate.  

3. The decision to add the citizenship question 
was not done with enough notice or any 
testing that usually comes with the addition 
of such a question. 

4. The decision to add the question shows a 
disregard for the expertise and 
recommendations of the Census Bureau’s 
staff, against the public interest.  

ix. Brief of Amici Curiae Electronic Privacy 
Information Center (EPIC) and Twenty-Three Legal 
Scholars and Technical Experts in Support of 
Respondents 

1. The accuracy of the census is dependent on 
participants trusting that the data gathered 
through the census is only used for the 
purposes of the Census Bureau. 



2. The addition of the citizenship question 
represents a significant privacy concern as 
the information could be repurposed to 
other agency efforts.  

3. The Census Bureau failed to consider the 
privacy implications of including the 
citizenship question.  

x. Brief of Amici Curiae National Asian Pacific 
American Bar Association, Asian American Legal 
Defense and Education Fund Et Al. Supporting 
Respondents 

1. The citizenship question on the census 
would lead to a reduction in the number of 
respondents within the AAPI community.  

2. The harm created by the reduction in 
services to individuals from the AAPI 
community greatly outweighs the purported 
benefits of the citizenship question.  

3. The historical considerations of the AAPI 
are also points of concern as Census data in 
the past was used to incarcerate Japanese 
Americans during World War II and 
information-sharing on Arab Americans 
post 9/11.  

xi. Brief of National Council of Nonprofits, National 
Human Services Assembly, and YWCA USA as 
Amici Curiae in Support of Respondents 

1. Charitable non-profits rely upon the 
information provided in the Census for 
funding considerations.  

2. The chilling effect of the citizenship 
question would inexorably lead to a drop in 
the funds available representing a 
“significant threat to the work.”  

xii. Brief of LatinoJustice PRLDEF and Fifteen Other 
Organizations as Amici Curiae in Support of 
Respondents 

1. The Trump administration has shown an 
animus towards the Latino population 
leading to a reduction in government 
reporting generally.  

2. The inclusion of the citizenship question 
will lead to an undercount of the Latino 
population.  

3. The undercount will cause substantial harm 
to the Latino population due to the large 
loss of federal funding in the areas of 



education, healthcare, infrastructure and 
social services. 

xiii. Brief of Amici Curiae Central Valley Immigrant 
Integration Collaborative, Et Al. in Support of 
Respondents 

1. The inclusion of the citizenship question 
will lead to a lower count of reporting in 
immigrant populations.  

2. The resulting lower count will hurt the 
accuracy and the ability of the government 
to effectively provide services.  

3. The inclusion of the question will dampen 
the responses of citizens and non-citizens 
alike having a disenfranchising effect.   

iii. Supreme Court Decision  

1. Unanimous Decision 

a. District Court was correct in finding standing for the 
moving parties  

i. Reinstating a citizenship question on the census 
leading to less responses on the census by non-
citizens constituted a concrete and imminent 
injury. 

2. Majority Decision:  Citizenship Question not adequately 

explained  

a. Chief Justice Roberts, Justice Ginsburg, Justice Breyer, 
Justice Sotomayor, Justice Kagan  

b. District Court decision to remand to the agency affirmed  
i. District Court was premature in invoking “bad faith 

inquiry” but more explanation is needed from the 
agency.  

ii. There is evidence that did not match the Secretary’s 
explanation for his decision.   

iii. Under such “unusual circumstances,” the district 
court was correct to remand to the Agency.  

3. Chief Justice 6-3 Decision  

a. Chief Justice Roberts, Justice Thomas, Justice Ginsburg, 
Justice Breyer, Justice Sotomayor, Justice Kagan 

b. Secretary’s Decision is reviewable under the 
Administrative Procedure Act.  

c. Broad Authority given via the Census Act to the Secretary, 
but limits exist  

d. APA exempts from judicial review “discretionary” agency 
actions but this does not include the census  

e. Secretary’s decision is subject to judicial review 
4. Conservative Majority Decision  

a. Chief Justice Roberts, Justice Thomas, Justice Alito, 
Justice Gorsuch, and Justice Kavanagh  



i. The Enumeration Clause allows Congress to inquire 
about citizenship issues on the census 

ii. This extends to the Secretary of Commerce  
iii. Consistent with the “historical practice” and “broad 

authority” over the census.  
5. Second Conservative Majority Decision  

a. Chief Justice Roberts, Justice Thomas, Justice Alito, 
Justice Gorsuch, and Justice Kavanagh  

i. Secretary did not abuse his discretion in deciding to 
reinstate the citizenship question. 

ii. Evidence the secretary conducted an analysis weigh 
the value of obtaining more accurate citizenship 
data against lower response rates. 

iii. Because this was a reasonable analysis it was not 
arbitrary and capricious 

6. Third Conservative Majority Decision  

a. Chief Justice Roberts, Justice Thomas, Justice Alito, 
Justice Gorsuch, and Justice Kavanagh  

i. Secretary did not violate the Census Act.  
1. Reversing the order of the District Court  

ii. Section 6 of the Census Act authorizes the Secretary 
to acquire administrative records from other 
agencies and requires him to use that data rather 
than conduct direct inquires when possible. 

iii. Chief justice found that the Secretary’s decision was 
not arbitrary and capricious because the 
administrative records were insufficient to provide 
the citizenship data.  

iv. Additionally, the decision would constitute 
“harmless error because the Secretary informed 
Congress of, and explained his decision.”  

7. Justice Thomas Concurrence in Part and Dissent in Part  

a. Justice Thomas, Justice Gorsuch and Justice Kavanaugh  
i. “Secretary’s stated rationale did not factor at all 

into his decision.”  
8. Justice Breyer Concurrence in Part and Dissent in Part  

a. Justice Breyer, Justice Ginsburg, Justice Sotomayor, and 
Justice Kagan 

i. Secretary’s decision to add the citizenship question 
was arbitrary and capricious violating the APA 
regardless of whether the decision was pretextual. 

9. Justice Alito Concurrence in Part and Dissent in Part  

a. Justice Alito  
i. Criticized the court for getting involved in policy 

question 
ii. Stated that the Court had “no authority to decide 

whether the Secretary’s decision was rendered in 
compliance with the APA.”   
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Department of Commerce v. New York 

Every decade, the Department of Commerce accomplishes a 
nationwide census to determine the country’s population as well as the 
distribution of population within the country. This is required by Article 
1 of the Constitution, and this census data is subsequently used by the 
states to determine legislative redistricting maps. Wilbur Ross, 
Secretary of Commerce, announced the intention to reinstate a casus 
question concerning citizenship on the “short form” of the census. 
Plaintiffs brought actions challenging this decision under the 
Enumeration Clause, the Equal Protection Clause, the Census Act, and 
the Administrative Procedure Act (“APA”).  

Holdings: 1) The respondents had standing to bring this appeal, 2) 
Secretary Ross did not violate the Enumeration Clause of the Census 
Act, and 3) the District Court was permitted to remand the case to the 
agency (the Commerce Department) when there is a divergence 
between the evidence presented supporting a rule change and the Head 
of the Department’s explanation for a rule change. 

Majority Holding 1: In a unanimous 9-0 opinion, the justices 
agreed respondents had standing highlighting an injury-in-fact existed 
from the potential degradation of census data, the potential 
diminishment of political representation, and the potential for loss of 
federal funds. The government argued unsuccessfully the respondents 
lacked standing on a traceability theory, claiming the hypothetical 
harms to respondents would only be realized in the event a third-party 
(in this instance non-citizens choosing whether or not to respond to the 
census) chose not to respond based on concerns of their data being used 
for law enforcement purposes. The government claimed this theory 
rested on unfounded speculation concerning future enforcement actions, 
but a unanimous court noted the data shows noncitizen households 
respond at lower rates to the census than citizen households and found 
this effect to be predictable and therefore, not hypothetical. 
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Majority Holding 2: In a 5-4 split, Chief Justice Roberts, joined by 
Justices Thomas, Alito, Gorsuch, and Kavanaugh, found the Secretary 
did not violate the Enumeration Clause (§6) of the Census Act. The 
court applied the narrow “arbitrary or capricious” standard from 5 
U.S.C. §706(2)(A) and elaborated in Abbott Labs, when reviewing the 
Secretary’s actions, noting that the “unreviewable discretion” standard 
argued for by the government was not applicable in this instance and 
the court had a role in reviewing the Secretary’s actions. The Supreme 
Court then highlighted that its scope of review was “narrow” and that 
the court would determine if the relevant data presented articulated a 
“satisfactory explanation” for the Secretary’s decision (in other words, 
the court applying this level of scope of review would not substitute the 
court’s judgment for that of the agency). The court then noted that the 
District Court held the Secretary violated §6 of the Census Act because 
he opted to collect citizenship data using direct inquires when it could 
have created that data from administrative records alone. Justice 
Roberts then reversed the District Court’s ruling, holding that the 
Secretary’s decision was not “arbitrary and capricious,” there was 
evidence to support his judgement that direct inquiries would provide 
higher-quality data concerning citizenship rates among the sampled 
population, and that the District Court should not have inserted its 
judgment for the Secretary’s, as this ran counter to the Abbott 
Labs/APA §706 standard of review. 

Dissent 2: Justice Breyer wrote the dissent and was joined by 
Justices Ginsburg, Sotomayor, and Kagan. Justice Breyer would have 
found there to be no justifiable reason for direct inquiry as opposed to 
administrative records review for information on citizenship rates.  The 
rationale for this position was that §6 stated “to the maximum extent 
possible. . .the Secretary shall acquire and use information available 
[from administrative sources] “instead of conducting direct inquiries.” 
Consequently, given the “shall” language, the dissent would find a 
decision to mine citizenship data from direct inquiries to be a violation 
of this law and therefore necessarily “arbitrary and capricious.” 
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Majority Holding 3: Chief Justice Roberts, joined by Justices 
Ginsburg, Sotomayor, Kagan, and Breyer, found the District Court was 
permitted to remand the case to the agency (the Commerce 
Department) when there is a divergence between the evidence 
presented supporting a rule change and the Head of the Department’s 
explanation for a rule change. The Secretary claimed the purpose of the 
rule change was due to a DOJ request to acquire better citizenship data 
in an effort to more accurately enforce the Voting Rights Act. The 
Supreme Court however noticed that a review of the Secretary’s records 
showed that the Secretary intended to reinstate the citizenship question 
“well before” receiving the DOJ’s request. The court also noticed that it 
appeared the Commerce Secretary went to lengths to elicit the request 
from the DOJ. Consequently, the majority found the rationale supplied 
by the Secretary for the inclusion of the citizenship question on the 
short form questionnaire to be pretextual. Consequently, since “the 
evidence tells a story that does not match the explanation the Secretary 
gave for his decision” the majority remanded the case back to the 
District Court for further analysis of the entire record, stating “Our 
review is deferential, but we are not required to exhibit a naivete from 
which ordinary citizens are free.”  

Dissent 3: Justice Thomas drafted a dissent in response to this 
holding, joined by Justices Gorsuch and Kavanaugh. (Justice Alito 
dissented separately.) This dissent saw this as an “unprecedented 
departure from our deferential review” of discretionary agency 
decisions. Justice Thomas noted that §706(2) of the APA never instructs 
the Court to inquire into pretext (citing to Vermont Yankee, which 
stated a court is “ordinarily limited to evaluating the agency’s 
contemporaneous explanation in light of the existing administrative 
record.” This dissent’s opinion went on to claim the APA does not permit 
judicial interference to set aside a decision entrusted to agency 
discretion just because the agency had “other unstated reasons” or 



4 
 

different “administration priorities.” Ultimately, the justices behind this 
dissent feel the Overton Park standard requiring a “strong showing of 
bad faith or improper behavior” should be applied in this context.  

Justice Alito dissented separately. In his dissent to Holding 3, he 
posits that judicial history should inform whether the agency action 
under review is wholly committed to agency discretion or whether it is 
instead available for judicial review given a history of court action on 
similar matters. Justice Alito noted that prior to the adoption of the 
APA, the absence of an established judicial record was taken as 
evidence of an action wholly under agency discretion. He then notes 
that the Court had never before encountered a direct challenge to a 
census question, and that other litigation surrounding census actions is 
“sparse” and “of relatively recent vintage.” Justice Alito concludes that, 
rather than parsing what is and is not “arbitrary or capricious” in this 
instance, judicial review of the citizenship question should not be 
available as there is no history of judicial involvement. 
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Editor's Note : On Tuesday, the justices heard oral argument in Bostock v. Clayton County, Georgia  and R.G. & G.R. Harris Funeral Homes
Inc. v. Equal Employment Opportunity Commission.
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Opinion analysis: Court orders do-over on citizenship question in census case (Updated)
Editor’s Note: This post, originally published at 12:49 p.m., was expanded at 5:48 p.m.

The fate of a question about citizenship on the 2020 census remains up in the air today. Although the Trump administration had hoped that the
Supreme Court would clear the way for it to include such a question, the justices instead sent the issue back to the Department of Commerce. In a
deeply fractured opinion, Chief Justice John Roberts joined the court’s four liberal justices in ruling that the justification that the government offered
at the time for including the citizenship question was just a pretext. The decision left open the possibility that the Trump administration could try
again to add the citizenship question, but the clock is ticking: The government has repeatedly told the justices, in urging them to resolve the case
quickly, that it needs to finalize the census questionnaire by the end of this month.
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Chief Justice Roberts announces opinion in Department of Commerce v. New York  (Art Lien)

The dispute began last year, when Secretary of Commerce Wilbur Ross announced that the 2020 census would include a question about citizenship.
Questions about citizenship have been used on the census before, although since 1950 such questions have only been asked on forms that go to some
(but not all) households. The government wanted to ask everyone about their citizenship on the 2020 census, Ross explained, to obtain data that would
help the Department of Justice to better enforce federal voting-rights laws.

Ross’ announcement drew an immediate legal challenge from New York and other state and local governments, as well as immigrants’ rights groups.
The challengers contended that including a question about citizenship on the census will lead to inaccurate results, because households with
undocumented or Hispanic immigrants won’t respond. And that, they argued, could lead states with large immigrant populations – which tend to lean
Democratic – to lose billions in federal funding and possible even seats in the U.S. House of Representatives.

With the stakes so high, the dispute proved to be a particularly contentious one. The government came to the Supreme Court for the first time last fall,
asking the justices to block the depositions of Ross and John Gore, a senior official in the Department of Justice, and to bar the district court from
allowing additional fact-finding outside the official record for the decision. The Supreme Court gave the government a partial victory, barring the
challengers from deposing Ross but allowing the deposition of Gore and the additional fact-finding.

In November 2018, the justices agreed to weigh in on the clash over evidence. But that case was transformed into a review of the merits of the dispute
after a federal district judge in New York blocked the government from including the question. Judge Jesse Furman ruled that, in deciding to include a
question about citizenship, Ross had committed a “smorgasbord of classic, clear-cut violations” of the federal law governing administrative agencies.

The government appealed directly to the Supreme Court, urging the justices to take up the case immediately – without requiring the government to
first seek relief from a federal appeals court. Time is of the essence, the government told the justices: It needs to know whether it can include the Privacy - Terms
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citizenship question by the end of June, so that it can finalize the census questionnaire and start to print the forms.

The justices granted the government’s request in February. In addition to the question of whether Ross’ decision complied with federal laws governing
administrative agencies, the justices also asked the federal government and the challengers to brief whether the decision to include the citizenship
question violates the Constitution, which requires an “actual Enumeration” of the U.S. population every 10 years. The addition came after a federal
judge in California ruled that the use of the citizenship question also violates the “enumeration clause”; the government wanted to avoid a scenario in
which it prevailed in the Supreme Court but was nonetheless prohibited from including the citizenship question by a different lower-court ruling on an
issue that the Supreme Court hadn’t addressed.

The justices heard oral argument in the case in late April. Although most cases are quiet after oral argument, the oral argument in this one was
followed by a series of events worthy of a made-for-TV movie. In late May, the challengers notified the justices about new evidence indicating that
Thomas Hofeller, a Republican redistricting strategist, had played a key role in the decision to add the citizenship question to the census, and that the
question had been added to provide whites and Republicans with an advantage in future elections. The evidence came from several hard drives that
Hofeller’s estranged daughter had found while going through his things after his death last year. Stephanie Hofeller had shared the hard drives with
the North Carolina chapter of the watchdog group Common Cause, which is involved in a partisan-gerrymandering case in that state, after she called
the group seeking a recommendation for a lawyer for her mother.

The challengers returned to the Supreme Court last week. Emphasizing that the district court had agreed that the new allegations were “serious” but
concluded that its hands were tied because the case is now before the justices, the challengers told the Supreme Court that it should either uphold the
district court’s ruling or send the case back to the lower court for more fact-finding in light of the new revelations. The challengers argued that if the
Trump administration actually wanted to add the citizenship question to give an advantage to whites and Republicans, that would be “the diametric
opposite” of what the administration has maintained throughout this lawsuit.

The government pushed back, dismissing the challengers’ allegations as a “conspiracy theory” that was “implausible on its face” and urging the justices
to go ahead and decide the case.

Things became even more interesting – and, for the justices, more complicated – earlier this week.  On Tuesday, the U.S. Court of Appeals for the 4th
Circuit sent another challenge to the use of the citizenship question back to a federal district court in Maryland so that the lower court could consider,
in light of the new evidence, whether Ross had added the question because he intended to discriminate against Hispanics. In a concurring opinion,
Judge James Wynn suggested that U.S. District Judge George Hazel might want to consider whether to temporarily block the government from
including the citizenship question on the census questionnaire. The 4th Circuit’s order led to another flurry of last-minute filings in the Supreme Court.
In a letter to the justices on Tuesday afternoon, the federal government again implored the justices to go ahead and resolve the dispute over the
citizenship question now, including the question whether Ross had intended to discriminate against Hispanics. The government had addressed this
issue in its brief in the Supreme Court, Solicitor General Noel Francisco stressed. And in any event, because the census questionnaire needs to be
finalized by the end of June, the 4th Circuit’s order makes it likely that the justices will inevitably have to tackle this question one way or another, so it
would be better to do so now in this case, instead of having to do it on an emergency basis in the Maryland case.

The challengers responded on Wednesday afternoon. In a letter from New York Solicitor General Barbara Underwood, they urged the justices to deny
what they characterized as the government’s “extraordinary request” to decide the discrimination question now. Except for a “single conclusory
paragraph” in the government’s brief, they emphasized, the issue wasn’t briefed or argued in the case in the Supreme Court. Privacy - Terms
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It was no surprise that Chief Justice John Roberts wrote for the court in the case – both because of the magnitude of the ruling and because he had
not yet written an opinion for April, when the case was argued. The court’s disposition of the case, however, proved more surprising – and took a few
minutes to decipher, given the splintered nature of the decision.

Only the first parts of the ruling were unanimous. The first laid out the facts and procedural history of the case, while in the second part the justices
agreed that at least some challengers have a legal right – known as “standing” – to bring their lawsuit. Some of the states in the lawsuit have shown,
Roberts recounted, that if households with residents who are not U.S. citizens are undercounted by even two percent, they will lose federal funding.
The justices rejected the government’s argument that such losses are too hypothetical, because they would only happen if those households choose not
to comply with the legal duty to return their census questionnaires out of fear that the information will be used against them – which, the government
says, is not its fault. But this theory isn’t just speculation, Roberts concluded: It “relies instead on the predictable effect of Government action on the
decisions of third parties” and is therefore enough to allow the challengers to sue.

The court’s other conservative justices – Justices Clarence Thomas, Samuel Alito, Neil Gorsuch and Brett Kavanaugh – joined the third part of the
Roberts opinion, in which the court concluded that the decision to add the citizenship question did not run afoul of the enumeration clause. Whether
the decision bears a “reasonable relationship” to getting an accurate headcount isn’t the right question to ask here, Roberts reasoned. Otherwise, the
Census Bureau would never be able to ask any questions about demographics on the census, because none of those have anything to do with the
number of people who live in the United States. Instead, Roberts noted, the court should look at the history of the census, and that history shows that
all “three branches of Government have understood the Constitution to allow Congress, and by extension the Secretary, to use the census for more than
simply counting the population,” and specifically for “information-gathering purposes.” Therefore, Roberts concluded, the enumeration clause “permits
Congress, and by extension the Secretary, to inquire about citizenship on the census questionnaire.”

Six justices – all but Alito and Gorsuch – joined the next subsection of Roberts’ opinion, in which the court rejected the government’s contention that
the Census Act gives Ross carte blanche – not subject to review by courts – to decide what questions to include on the census questionnaire. The court
acknowledged that the Secretary of Commerce has significant latitude in formulating the questionnaire, but it emphasized that his discretion was not
“unbounded.” The census is not a subject that has been “traditionally committed” to the discretion of the agency in charge; indeed, the court noted,
courts have previously reviewed several challenges arising from decisions relating to the census.

Thomas, Alito, Gorsuch and Kavanaugh signed on to the next two parts of Roberts’ opinion. In the first, the court reversed two parts of the district
court’s ruling that overturned Ross’ decision to add the citizenship question. Addressing the district court’s conclusion that the decision wasn’t
supported by the evidence before Ross, because the Census Bureau had recommended that the citizenship data be gathered from administrative records
instead, Roberts observed that neither approach was perfect, so it was reasonable for Ross to decide to use the citizenship question instead of the
administrative records. And it was also reasonable for him to decide that it would be worth it to include the citizenship question even though that
might result in a lower response rate from households with residents who are not U.S. citizens, Roberts suggested – particularly because Ross believed
that the risk of a lower response rate was “difficult to assess.”

Roberts and his conservative colleagues also reversed the district court’s ruling that Ross’ decision violated provisions of the Census Act that require
the Secretary of Commerce to use administrative records, rather than questions on the census, whenever possible and to inform Congress about his
plans for the census. The court explained that, even if the provision about the administrative records applies, Ross reasonably concluded that
administrative records would not “provide the more complete and accurate data that DOJ sought.” And although Ross did notify Congress about his
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plan to include the citizenship question, Roberts wrote, there was certainly no harm from any technical violation of the requirement because Ross
“fully informed Congress of, and explained, his decision.”

Roberts and his conservative colleagues parted ways in the fifth and final – and ultimately dispositive – part of the court’s opinion. The district court
had also ruled that Ross’ rationale for including the citizenship question – that the Department of Justice had asked for the data to better enforce
federal voting-rights laws – was a pretext for its actual reasoning, and here Roberts, in an opinion joined by Justices Ruth Bader Ginsburg, Stephen
Breyer, Sonia Sotomayor and Elena Kagan, agreed. “The evidence showed,” Roberts wrote, that Ross “was determined to reinstate a citizenship
question from the time he entered office; instructed his staff to make it happen; waited while Commerce officials explored whether another agency
would request census-based citizenship data; subsequently contacted the Attorney General himself to ask if DOJ would make the request; and adopted
the Voting Rights Act rationale late in the process.” Taking that evidence in its entirety, Roberts determined, “we share the District Court’s conviction
that the decision to reinstate a citizenship question cannot be adequately explained in terms of DOJ’s request for improved citizenship data to better
enforce the” Voting Rights Act.

Roberts acknowledged that courts should be “deferential” when reviewing an agency’s action, but he countered – citing Judge Henry Friendly, for
whom he clerked on the U.S. Court of Appeals for the 2nd Circuit – that “we are not required to exhibit a naiveté from which ordinary citizens are
free.” And here, when “the evidence tells a story that does not match the explanation the Secretary gave for his decision,” judicial review calls for
“something better than the explanation offered for the action taken in this case.” “In these unusual circumstances,” Roberts concluded, the district
court was therefore correct to send the case back to the Department of Commerce for it to provide a better explanation. “Reasoned decisionmaking,”
Roberts emphasized, “calls for an explanation for agency action. What was provided here was more of a distraction.”

Justice Clarence Thomas filed an opinion concurring in part and dissenting in part, which was joined by Gorsuch and Kavanaugh. In his view, the
Supreme Court’s “only role in this case is to decide whether the Secretary complied with the law and gave a reasoned explanation for his decision.”
Because the “Court correctly answers these questions in the affirmative,” Thomas argued, that “ought to end our inquiry.”

Thomas warned that the court’s holding could have much broader implications for administrative law because it “reflects an unprecedented departure”
from the court’s normal practice of deferring to discretionary decisions by federal agencies. “It is not difficult,” he posited, “for political opponents of
executive actions to generate controversy with accusations of pretext, deceit, and illicit motives.” “Crediting these accusations on evidence as thin as
the evidence here could lead judicial review of administrative proceedings to devolve into an endless morass of discovery and policy disputes,” he
cautioned.

The court’s four liberal justices joined Roberts in agreeing to send the case back to the Department of Commerce, but Justice Stephen Breyer also filed
an opinion that was joined by Justice Ruth Bader Ginsburg, Sonia Sotomayor and Elena Kagan. They maintained that, even if Ross’ decision to add the
citizenship question wasn’t pretextual, it still violated the federal laws governing administrative agencies because he decided to ask the question even
though all of the evidence “indicated that asking the question would produce citizenship data that is less  accurate, not more.” His failure to consider
what Breyer characterized as “a severe risk of harmful consequences” “risked undermining public confidence in the integrity of our democratic system
itself,” Breyer wrote.

Justice Samuel Alito also filed an opinion concurring in part and dissenting in part. He began by lamenting that it “is a sign of our time that the
inclusion of a question about citizenship on the census has become a subject of bitter public controversy and has led to today’s regrettable decision.”
There is no dispute, he continued, that “it is important to know how many inhabitants of this country are citizens”; given that, he said, the best way toPrivacy - Terms
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“gather this information is to ask for it in a census” – as the United Nations recommends. He would have ruled that the decision to add the citizenship
question to the census fell within the discretion of the Department of Commerce and could not be challenged at all. He “put the point bluntly,” writing
that the federal judiciary has “no authority to stick its nose into the question whether it is good policy to include a citizenship question on the census
or whether the reasons given by Secretary Ross for that decision were his only reasons or his real reasons.”

The Department of Justice did not tip its hand about its possible next steps. In a statement this afternoon, spokeswoman Kelly Laco indicated that the
government was “disappointed” by the ruling but would “continue to defend this Administration’s lawful exercises of executive power.” President
Donald Trump had a stronger reaction, tweeting that it seemed “totally ridiculous” that the citizenship question could not be used and indicating that
he had asked “the lawyers if they can delay the Census, no matter how long, until the United States Supreme Court is given additional information
from which it can make a final and decisive decision on this very critical matter.” With the government’s June 30 deadline for finalizing the census
questionnaire looming, we may know more about the government’s plans soon.

This post was originally published at Howe on the Court.
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Religion at the Supreme Court: Continuing Legal Education 
October 17, 2019 
Nathan S. Chapman1 
 
 In recent years, the United States Supreme Court has taken a cautious approach to 
questions of religious liberty. Since Burwell v. Hobby Lobby,2 the Court has not decided a 
hot-button religion case by a closely-divided vote. Rather, it took care to decide cases 
like Masterpiece Cakeshop v. Colorado Civil Rights Commission on narrow grounds that 
garnered a super-majority of votes.3 Many observers expect this judicial conservatism 
to end sometime soon. The Court is poised to push the doctrine in a pro-religion 
direction on a number of fronts.  
 This continuing legal education talk will use the Court’s most recent religion case, 
American Legion v. American Humanist Association,4 to explore the justices’ approaches to 
religious liberty questions, and then turn toward the questions the Court will encounter 
in the 2019 term and beyond. This memo provides an outline of the talk.  
 
I. AMERICAN LEGION ET AL. V. AMERICAN HUMANIST ASSOCIATION 
 
 This case was about a World War I memorial on public property in Bladensburg, 
Maryland, in the form of a 32-foot-high Latin cross. The Fourth Circuit held that the 
cross violated the Establishment Clause. The case raised several important questions, 
and the Supreme Court, in seven separate opinions and across 87 pages, answered most 
of them.   
 
 1. Do plaintiffs have standing to challenge the cross? Yes. Historically, the standing 
doctrine has been somewhat relaxed in Establishment Clause cases. For example, 
taxpayers, as such, had standing to challenge government expenditures that violate the 
Clause. Some of the justices on the current court have been opposed to a broad 
exception for establishment cases. Some observers wondered whether the Court would 
“solve” the challenges of adjudicating religious symbols cases by holding that 
bystanders and taxpayers have no standing to challenge them. Some of the justices were 
attracted to this approach, but it did not command a majority. For now, at least, 
bystanders may challenge religious symbols on public property. 
 
 2. Is the cross constitutional? Yes. The justices held, 7-2, that Maryland may 
continue to maintain the cross on public property. Justices Ginsburg and Sotomayor 
dissented, arguing that “[b]y maintaining the Peace Cross on a public highway, the 
Commission elevates Christianity over other faiths, and religion over nonreligion.”5 

                                                 
1 Associate Professor, University of Georgia School of Law. 
2 134 S.Ct. 1275 (2014). 
3 138 S.Ct. 1719 (2018) (holding that the administrative process had not been religiously neutral). 
4 No. 17-1717, 588 U.S. ___ (2019). 
5 Id. at Slip Op. 3 (Ginsburg, J., dissenting). 



 
 3. What is the test? The Court engaged in a fact-intensive inquiry about what the 
memorial is best understood to symbolize today. It considered the symbol’s age, its 
social meaning at the time it was erected, and the meaning it has gained with the 
passage of time. The Court acknowledged that the cross is a Christian symbol but 
concluded that in this case it “has come to represent” “a symbolic resting place for 
ancestors who never returned home, a place for the community to gather and honor all 
veterans and their sacrifices for this Nation, and a historical landmark.”6 
 
 4. What about the Lemon test? The Court made it clear that the familiar three-part 
test from Lemon v. Kurtzman7  does not apply across-the-board in Establishment Clause 
cases. The Lemon test is not entirely dead, but a majority of the Court agrees that Lemon 
is not the right doctrinal framework for religious symbols cases. Justice Kavanaugh’s 
concurring opinion provided a taxonomy of the Court’s current approach to various 
establishment cases. 
 
 5. What about the ”endorsement test”? In a handful of cases from the 1980s and 90s, 
Justice O’Connor developed her own spin on the Lemon test for religious symbols 
cases—would an observer reasonably conclude that the government was “endorsing” 
religion? While the Court purports to ditch Lemon in cases like this, its analysis shares 
this with the endorsement test: its focus is on the symbol’s social meaning, originally, 
through time, and now. 
 
 6. What next? American Legion preempts a host of potential disputes over long-
standing religious symbols across the nation. Consider the name of Corpus Christi, 
Texas, or the crosses on many state and local flags, seals, etc. The older these symbols 
are, the more likely they are to be constitutional. By contrast, new religious symbols on 
public property are less likely to have the same non-religious social meaning—although 
the context and facts will matter immensely. In this regard, the case adds relatively 
little to the Court’s analysis in the Ten Commandment cases from about fifteen years 
ago.8 
 
II. WHAT’S NEXT AT THE SUPREME COURT? 
 
 A. 2019 Term 
 

                                                 
6 Syllabus, slip op. 4. 
7 403 U.S. 602 (1971). The Court held that a state statute that supports religious education must have a secular 
legislative purpose; its principal or primary effects must be to neither advance nor inhibit religion; and it must not 
result in “excessive entanglement” with religion. 
8 See Van Orden v. Perry, 545 U.S. 677 (2005) (upholding 45-year-old ten commandments display outside Texas 
State Capitol); McCreary County v. ACLU of Kentucky, 545 U.S. 844 (2005) (invalidating relatively recent ten 
commandments display inside county courthouse). 



 The Court has granted certiorari in an important free exercise case. In Espinoza v. 
Montana Department of Revenue,9 the Montana Supreme Court held that a state law that 
granted tax credits for private school tuition—whether the school was religious or 
not—violated the Montana Constitution. Like many state constitutions, the Montana 
Constitution prohibits the expenditure of public funds on religious education. 
 The case raises a question that has long been simmering. On the one hand, the 
United States Supreme Court has interpreted the Establishment Clause as forbidding 
the direct funding of religious education. On the other hand, it has interpreted the Free 
Exercise Clause as forbidding discrimination against religious schools with respect to 
the provision of “public welfare benefits.” Most recently, the Court held, 7-2, that 
Missouri could not exclude a religious daycare from its playground resurfacing 
program.10 
 The question in Espinoza is whether the Court is willing to tip the scales in favor of 
free exercise even further, holding that a state may not exclude religious schools from 
private school subsidies—even when those subsidies are used for tuition. 
 
 The Court may also grant cert in another free exercise case that has the potential to 
reshape the landscape of free exercise doctrine. In Employment Division v. Smith,11 the 
Court held that religiously neutral laws of general applicability—a state law prohibiting 
the use of peyote—did not violate the Free Exercise Clause, even though the law 
burdened religious exercise—the use of peyote in a ceremony of the Native American 
Church. The Court has maintained this doctrine over significant political backlash. (It 
has, however, held that certain laws or administrative proceedings were subject to strict 
scrutiny because, in the words of Smith, they were not “religiously neutral.”)12  
 A case out of Idaho asks the Court to reconsider Smith.13 Several of the newer 
members of the Court have expressed an appetite for doing so, and the Court has called 
for Idaho to file a reply brief. If the Court grants cert and decides to overrule or 
distinguish Smith, the question will be whether it reverts to the prior doctrine, which 
applied “strict scrutiny” to all substantial burdens on religious exercise, whether it stays 
the course, or whether it adopts some other standard. As a practical matter, the issue 
has implications only for state laws—the federal government is subject to strict scrutiny 
in free exercise cases because of the Religious Freedom Restoration Act (which was a 
congressional response to Smith). 
 
 B. Upcoming Terms? 
  

                                                 
9 No. 18-1195. 
10 Trinity Lutheran v. Comer, 137 S.Ct. 2012 (2017). 
11 494 U.S. 872 (1990). 
12 See Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993); Masterpiece Cakeshop v. Colorado Civil 
Rights Commission, 138 S.Ct. 1719 (2018). 
13 See Ricks v. Idaho Contractors Board, No. CV 14-7034, 1st Judicial District Court, Kootenai County, Idaho 
(October 15, 2015). 



 There are several important issues bubbling up through the lower courts that the 
Supreme Court will likely address sometime in the near future. Perhaps the most 
important involves the reach of the “ministerial exception.” In Hosanna-Tabor 
Evangelical Lutheran Church v. Equal Employment Opportunity Commission,14 the Court 
unanimously held that the Establishment and Free Exercise Clauses exempt churches 
from anti-discrimination law in decisions regarding the employment of “ministers.” The 
case was perhaps most notable for its unanimity and because Justices Alito, Kagan, and 
Thomas wrote separately to emphasize that they would have gone further.  
 Hosanna-Tabor raised two questions the Court will have to address. The first is who 
counts as a “minister”? Hosanna-Tabor gave some direction on this issue, but like all 
fact-intensive questions, the edges are fuzzy. In particular, how much religious 
instruction and practice must an instructor at a religious elementary school engage in to 
count as a “minister”? The second question is whether the ministerial exception extends 
beyond at-will employment relationships to contract disputes between churches and 
their employees, and to related tort claims by employees against their church-employer. 
Look for cases on these issues to reach the Court in the next couple of years, if not this 
term. 

                                                 
14 565 U.S. 171 (2012). 
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Criminal Law/Procedure Decisions: 

Mitchell v. Wisconsin, 139 S.Ct. 2525 (June 27, 2019) 

BACKGROUND:  The Sheboygan, Wisconsin Police Department received information that 
Gerald Mitchell had climbed into a van and driven off in what appeared to be a highly 
intoxicated state.  Shortly afterwards, Officer Jaeger found Mr. Mitchell wandering near a lake.  
At the time, Mitchell was stumbling and slurring his words and had trouble standing without 
the assistance of two officers.  Officer Jaeger believed a field sobriety test would be dangerous 
in Mitchell’s condition, so he administered a preliminary breath test.  Mr. Mitchell’s blood 
alcohol content (BAC) registered .24% (three times the legal limit in Wisconsin).  Mr. Mitchell 
was arrested for driving under the influence (DUI) and transported to the police station for a 
more reliable breath test.  By the time they reached the station, Mr. Mitchell was so lethargic 
that a breath test could not be administered.  Instead, he was transported to the local hospital 
for a blood test.  By the time they reached the hospital, Mr. Mitchell was unconscious.  
Nevertheless, Officer Jaeger read the standard BAC statement to Mr. Mitchell informing him of 
his right to refuse consent and, upon hearing no response, asked the hospital staff to draw a 
blood sample.  Mr. Mitchell remained unconscious while the sample was taken and the results 
showed that his BAC was .222% (approximately 90 minutes after his arrest). 

Mr. Mitchell was charged with violating two related drunk-driving provisions.  He moved to 
suppress the results of the blood test on the ground that it violated his Fourth Amendment 
right against unreasonable searches because it was conducted without a warrant.  The trial 
court denied the motion to suppress and Mr. Mitchell was convicted of both DUI offenses. 

On appeal, the Wisconsin Supreme Court affirmed Mr. Mitchell’s convictions and the United 
States Supreme Court granted certiorari on the question of “[w]hether a statute authorizing a 
blood draw from an unconscious motorist provides an exception to the Fourth Amendment 
warrant requirement.” 

HOLDING:  Applying its prior holdings in Birchfield v. North Dakota, Schmerber v. California and 
Missouri v. McNeely, the Court held that a dissipating BAC in combination with an unconscious 
driver (who cannot be given a breath test) creates an exigent circumstance that permits a 
warrantless blood test where the police have probable cause to believe that the defendant has 
committed a drunk driving offense. 

In Schmerber v. California, the Court found that an exigency exists where (1) BAC evidence is 
dissipating and (2) some other factor creates pressing health, safety or law enforcement needs 
that would take priority over a warrant application.  In Schmerber, the second factor was that 
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“time had to be taken to bring the accused to the hospital and to investigation the scene of the 
accident” so “there was not time to seek out a magistrate and secure a warrant.” 

With regard to Mr. Mitchell’s situation, the Court found that the second factor will “almost 
always” be satisfied by the fact that a suspected drunk driver is unconscious.  In this situation, 
the police will generally be deprived of the ability to get a standard evidentiary breath test, as 
they were with Mr. Mitchell, and will be focused on the emergency that is created by seeking 
immediate medical attention for the unconscious driver.  Immediate medical treatment may 
also delay, or otherwise distort, the results of a blood draw that is taken later upon receipt of a 
search warrant.  Additionally, it is quite likely in these situations that a blood sample will be 
drawn by medical personnel for diagnostic purposes, even if the police were not seeking BAC 
information.    Unconscious drivers are also very likely to be involved in accidents, which will 
further divert the officers’ attention away from the task of obtaining a search warrant for a 
blood test. 

The Court stopped short of adopting a bright-line rule with respect to unconscious drunk 
drivers.  Although a five justice majority agreed that an unconscious driver will likely create an 
exigent circumstance justifying a warrantless blood test, four of those justices left the door 
open for an “unusual case” where the defendant would be able to show (1) “that his blood 
would not have would not have been drawn if police had not been seeking BAC information” 
and (2) “that the police could not have reasonably judged that a warrant application would 
interfere with other pressing needs or duties.”   The case was remanded for Mr. Mitchell to 
have an opportunity to make such a showing. 

 

Garza v. Idaho, 139 S.Ct. 738 (February 27, 2019) 

BACKGROUND:  Gilberto Garza, Jr. signed two plea agreements, each arising from criminal 
charges brought by the State of Idaho.  Each agreement included a clause stating that Mr. Garza 
“waive[d] his right to appeal.”  The Idaho trial court accepted the agreements and sentenced 
Mr. Garza in accordance with their terms.  Shortly after sentencing, Mr. Garza told his trial 
counsel that he wished to appeal and continued to remind his attorney of his directive via 
phone calls and letters.  Mr. Garza’s attorney admitted that Garza told him of his desire to 
appeal the court’s sentences.  Mr. Garza’s counsel, however, did not file a notice of appeal.  
Instead, he “informed Mr. Garza that an appeal was problematic because he waived his right to 
appeal.” 

Approximately four months after sentencing, Mr. Garza sought state postconviction relief.  Mr. 
Garza alleged that his trial counsel was ineffective because he failed to file notices of appeal 
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despite his client’s requests.  Mr. Garza’s request for relief was denied at all state levels.  The 
Idaho Supreme Court ruled that Garza needed to show both deficient performance and 
resulting prejudice, and concluded that he could not. 

The United States Supreme Court granted certiorari to resolve the split of authority with regard 
to whether prejudice is presumed when counsel’s deficient performance denies a defendant 
the ability to pursue an appeal under circumstances where the defendant signed an “appeal 
waiver.”  

HOLDING:  Applying its holding in Roe v. Flores-Ortega, 528 U.S. 470 (2000) (When an 
attorney’s deficient performance costs a defendant an appeal that the defendant would 
otherwise have pursued, prejudice to the defendant should be presumed “with no further 
showing from the defendant of the merits of his underlying claims.” )  to Mr. Garza’s case, the 
Court held that “the presumption of prejudice recognized in Flores-Ortega applies regardless of 
whether the defendant signed an appeal waiver.”   

The Court found that Mr. Garza’s attorney rendered deficient performance by not filing the 
notice of appeal clearly requested by his client.  As a result, prejudice is presumed “with no 
further showing from the defendant of the merits of his underlying claims.” 

The case was remanded for further proceedings in relation to Mr. Garza’s request to appeal the 
sentences rendered in accordance with the plea agreement entered in his case. 

 

United States v. Haymond, 139 S.Ct. 2369 (June 26, 2019) 

BACKGROUND:  After a jury found Andre Haymond guilty of possessing child pornography in 
violation of federal law, the federal district court judge turned his attention to sentencing.  The 
law authorized the district judge to impose a prison term of between zero and 10 years, and a 
period of supervised release of between five years and life.  Mr. Haymond was sentenced to a 
prison term of 38 months, followed by 10 years of supervised release. 

After completing his prison sentence, Mr. Haymond was subjected to a probation revocation 
hearing at which the prosecution presented evidence that he possessed 59 images that 
appeared to be child pornography.  Based on that discovery, the prosecution sought to revoke 
Mr. Haymond’s supervised release and secure a new and additional prison sentence.  At a 
hearing conducted before a district court judge based on a preponderance of the evidence 
standard, the judge found insufficient evidence to show that Mr. Haymond knowingly 
possessed 46 of the images, but also found it more likely than not that he knowingly 
downloaded and possessed the remaining 13 images.   
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Turning to the sentencing issue, 18 U.S.C. § 3583(e)(3) would have permitted the judge to 
sentence Mr. Haymond to between zero and two years in prison for his probation violation.  
However, § 3583(k) requires the judge to impose a sentence of five years to life if it is found 
that the defendant committed one of several enumerated offenses (including the possession of 
child pornography).  This mandatory sentence is imposed based on a finding by the court, under 
a preponderance of the evidence standard, that the defendant committed one of the crimes 
enumerated in § 3583(k).   

Because Mr. Haymond was found, by a preponderance of the evidence, to have committed a 
crime enumerated in § 3583(k), the district court judge sentenced him to the mandatory five 
year sentence.   

On appeal to the Tenth Circuit, the court found that § 3583(k), in part, violated the Fifth and 
Sixth Amendments.  The court explained that a jury had convicted Mr. Haymond beyond a 
reasonable doubt to a crime that carried a prison term of zero to ten years.  However, under     
§ 3583(k), he faced a new potential prison term of five years to life for crimes committed after 
his release.  Because the new prison term included a new and higher mandatory minimum 
penalty resting only on facts found by a judge by a preponderance of the evidence, the statute 
violated his right to a jury trial. 

HOLDING:  Based on Apprendi v. New Jersey, and its progeny, the Supreme Court affirmed the 
Tenth Circuit’s holding regarding the unconstitutionality of § 3583(k)’s mandatory sentence 
provisions (imposed based on facts found by a judge by a preponderance of the evidence).  The 
Supreme Court remanded the case back to the court of appeals to determine if the relevant 
provisions in § 3583(k) could be read as requiring a jury trial, as opposed to being read as 
unenforceable in their entirety. 

 

Gamble v. United States, 139 S.Ct. 1960 (June 17, 2019) 

BACKGROUND:  Terance Gamble entered a plea of guilty in an Alabama state court to a charge 
of violating Alabama’s felon-in-possession statute.  Federal prosecutors then indicted Mr. 
Gamble for the same instance of possession of a firearm under federal law.  Mr. Gamble moved 
to dismiss the federal indictment, arguing that it violated the double jeopardy clause of the 
Fifth Amendment because it subjected him to a subsequent prosecution for “the same 
offence.”  The District Court denied Mr. Gamble’s motion, relying on the dual sovereignty 
doctrine which states that offences are not the same if they are prosecuted by separate 
sovereigns.  The two sovereigns here were the state of Alabama and the federal government. 
The Eleventh Circuit affirmed the denial of Mr. Gamble’s motion to dismiss. 
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HOLDING:  Maintaining the status quo, seven justices found that “under principles of stare 
decisis, historical evidence and other sources did not overcome numerous major decisions of 
the Supreme Court, spanning 170 years, recognizing that under the dual-sovereignty doctrine, 
the Double Jeopardy Clause allows successive prosecutions by separate sovereigns.” 

The dual sovereignty doctrine is not an exception to the double jeopardy right, but instead 
holds that an “offence” is defined by law and each law is defined by a sovereign.  Therefore, it 
follows that even where an offence is defined by the same elements, if it is adopted by two 
different sovereigns, there are two different laws. 

Although the dual sovereignty doctrine applies with respect to prosecutions instituted in 
federal courts, many state jurisdictions have chosen to be more protective of individual rights 
under their own statutes and constitutions.  For example, Georgia Code Section 16-1-8(c) 
prohibits prosecution in a Georgia state court for an offense that was previously prosecuted in 
a federal court.   

 

Certiorari Grants of Note: 

Kahler v. Kansas (Arguments heard on October 7, 2019):  The Supreme Court is considering 
whether a state may limit the jury’s consideration of a “mental disease or defect” to situations 
where it directly impacts the mens rea element of a crime, thereby eliminating the affirmative 
defense of insanity in its entirety. 

Ramos v. Louisiana (Arguments heard October 7, 2019):  The Supreme Court is considering 
whether the Fourteenth Amendment fully incorporates, and thus makes applicable to the 
states, the Sixth Amendment guarantee of a unanimous jury verdict.  A Louisiana appellate 
court affirmed Mr. Ramos’ conviction for second degree murder based on a verdict of ten out 
of twelve jurors. 

Kansas v. Glover (Arguments scheduled November 4, 2019):  The Supreme Court is considering 
whether an officer’s assumption that the unidentified driver of a vehicle was its registered 
owner - where the officer had personal knowledge that the owner’s driver’s license had been 
revoked - is sufficient to establish reasonable articulable suspicion for a traffic stop. 

 



Judith M. Barger is currently the Associate Dean for Academic Administration at Atlanta’s John Marshall 
Law School in Atlanta, Georgia where she has been teaching since the Fall of 2015.  She is currently in 
her 18th year of teaching.  Her course offerings include Criminal Procedure, Advanced Criminal 
Procedure, Capital Punishment, Criminal Practice, Criminal Law and Evidence.  Professor Barger has 
presented at numerous national and international law conferences over the years on subjects including: 
The Fourth Amendment and Ubiquitous Computing; The Fourth Amendment and Traffic Stops; Witness 
Identification; Innocence and the Eighth Amendment; Criminal Law Pedagogy; Virginia Criminal Law; 
Criminal Consequences and Artistic Copyright Violations; and Atkins v. Virginia and the Definition of 
"Mental Retardation" under the Eighth Amendment. Her scholarship focuses primarily on Fourth 
Amendment and Eighth Amendment Issues.   In addition to her teaching responsibilities, Professor 
Barger also trains Virginia Circuit Court Judges, General District Court Judges and police officers on 
Criminal Procedure issues.  Professor Barger graduated from the Georgetown University Law Center 
with honors in 1993, after which she clerked for the Circuit Court Judges in Prince William County, 
Virginia. Professor Barger then joined the Public Defender’s Office in Fairfax County, Virginia where she 
practiced for four years, defending violent felony cases including capital murder. Professor Barger was 
also an Associate at Piliero, Mazza & Pargament (presently Piliero Mazza, PLLC) for four years where she 
worked with Native American tribes in forming Tribal Court Systems, developing law enforcement policy 
manuals and training Native American police officers on criminal procedure issues. 
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM  
(Founded 1989) 

 
A Brief History of the Chief Justice’s Commission on Professionalism  

 
Karlise Y. Grier, Executive Director 

 
The mission of the Chief Justice’s Commission on Professionalism is to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to 
improve the law and legal system and to ensure access to that system. 
 

After a series of meetings of key figures in Georgia’s legal community in 1988, in 
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism (“Commission”), the first entity of this kind in the world created by a high 
court to address legal professionalism.  In March of 1989, the Rules of the State Bar of 
Georgia were amended to lay out the purpose, members, powers and duties of the Commission.  
The brainchild of Justice Thomas Marshall and past Emory University President James Laney, 
they were joined by Justices Charles Weltner and Harold Clarke and then State Bar President A. 
James Elliott in forming the Commission.  The impetus for this entity then and now is to 
address uncivil approaches to the practice of law, as many believe legal practice is departing 
from its traditional stance as a high calling – like medicine and the clergy – to a business. 
 

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and 
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’ 
relationships with colleagues, clients, judges, law schools and the public, and retained its first 
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was 
mandated and programming requirements were developed by then assistant and second 
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted 
a series of convocations with the bench and bar to discern professionalism issues from 
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practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion 
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the 
Commission sought the concerns of the public in a series of town hall meetings held around 
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic 
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice 
Management Program. 
 

Over the years, the Commission has worked with the State Bar to establish other 
programs that support professionalism ideals, including the Consumer Assistance Program and 
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee 
on Professionalism partnered with the Commission in establishing the first Law School 
Orientation on Professionalism Program for incoming law students held at every Georgia law 
school.  At one time, this program had been replicated at more than forty U.S. law schools.  It 
engages volunteer practicing attorneys, judges and law professors with law students in small 
group discussions of hypothetical contemporary professionalism and ethics situations.  
 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated 
to recognize members of the bench and bar who have combined a professional career with 
outstanding service to their communities around Georgia.  The honorees are recognized for 
voluntary participation in community organizations, government-sponsored activities, youth 
programs, religious activities or humanitarian work outside of their professional practice or 
judicial duties.  This annual program is now usually held at the State Bar Headquarters in 
Atlanta and in the past it has been co-sponsored by the Commission and the State Bar.  The 
program generally attracts several hundred attendees who celebrate Georgia lawyers who are 
active in the community. 
 

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third 
executive director.  In addition to providing multiple CLE programs for local bars, government 
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a 
group that informs and vets ideas of persons interested in development of professionalism 
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES 

OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for 
Professional Responsibility (July 2013) and recently added to the newly-released accompanying 
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished 
career serving the Commission. 
 

Today, the Commission, which meets three times per year, is under the direction and 
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission 
continues to support and advise persons locally and nationally who are interested in 
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as 
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the Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  
The Commission has twenty-two members representing practicing lawyers, the state appellate 
and trial courts, the federal district court, all Georgia law schools and the public. (See Appendix 
A).  In addition to the Executive Director, the Commission staff includes Shamilla Jordan 
(Administrative Specialist).  With its chair, members and staff, the Commission is well 
equipped to fulfill its mission and to inspire and develop programs to address today’s needs of 
the legal profession and those concerns on the horizon.  (See Appendix B).   
 

The Commission works through committees and working groups (Access to Justice, 
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial 
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works 
with other state and national entities, such as the American Bar Association’s Center for 
Professional Responsibility and its other groups.  To keep Georgia Bar members abreast of 
professionalism activities and issues, the Commission maintains a website at www.cjcpga.org.  
The Commission also provides content for the Professionalism Page in every issue of the 
Georgia Bar Journal.  In 2018, the Commission engaged in a strategic planning process.  As a 
result of that process, the Commission decided to focus on four priority areas for the next three to 
five years: 1) ensuring high quality professionalism CLE programming that complies with CJCP 
guidelines; 2) promoting the understanding and exercise of professionalism and emphasizing its 
importance to the legal system; 3) promoting meaningful access to the legal system and services; 
and 4) ensuring that CJCP resources are used effectively, transparently and consistent with the 
mission.     
 

After 30 years, the measure of effectiveness of the Commission should ultimately rest in 
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism. 
 
Chief Justice’s Commission on Professionalism 
104 Marietta Street, N.W. Suite 620 
Atlanta, Georgia 30303 
(404) 225-5040 (o) 
professionalism@cjcpga.org 
www.cjcpga.org  
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION 
 
THE MEANING OF PROFESSIONALISM 
 

The three ancient learned professions were the law, medicine, and ministry.  The word 
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal 
scholar has explained, “The term evolved to describe occupations that required new entrants to 
take an oath professing their dedication to the ideals and practices associated with a learned 
calling.”1  Many attempts have been made to define a profession in general and lawyer 
professionalism in particular.  The most commonly cited is the definition developed by the late 
Dean Roscoe Pound of Harvard Law School: 
 

The term refers to a group . . . pursuing a learned art as a common calling in the 
spirit of public service - no less a public service because it may incidentally be a 
means of livelihood.  Pursuit of the learned art in the spirit of a public service is 
the primary purpose.2 

 
Thinking about professionalism and discussing the values it encompasses can provide 

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values 
encompassing competence, character, civility, commitment to the rule of law, to justice and to 
the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the 
court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit 
to improvement of the law, the legal system, and access to that system.  These are the values 
that make us a profession enlisted in the service not only of the client but of the public good as 
well.  While none of us achieves perfection in serving these values, it is the consistent 
aspiration toward them that defines a professional.  The Commission encourages thought not 
only about the lawyer-client relationship central to the practice of law but also about how the 
legal profession can shape us as people and a society. 

                                                
1       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994) 
2       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) 
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BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA 
 

In 1986, the American Bar Association ruefully reported that despite the fact that 
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’ 
professionalism, by contrast, may well be in steep decline: 
 

[Although] lawyers have tended to take the rules more seriously because of an 
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have 
also tended to look at nothing but the rules; if conduct meets the minimum 
standard, lawyers tend to ignore exhortations to set their standards at a higher 
level.3 

 
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover 

what is minimally required of lawyers, “professionalism” encompasses what is more broadly 
expected of them – both by the public and by the best traditions of the legal profession itself. 
 

In response to these challenges, the State Bar of Georgia and the Supreme Court of 
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in 
the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave 
Georgia’s professionalism movement momentum when he placed the professionalism project at 
the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 
120 prominent judges and lawyers from around the state to attend the first Annual Georgia 
Convocation on Professionalism.    
 

For its part, the Georgia Supreme Court took three important steps to further the 
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of 
Georgia announced and administered to those present a new Georgia attorney’s oath 
emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also 
Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of 
Georgia took two additional significant steps to confront the concerns and further the aspirations 
of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the 
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state 
remains a high calling, enlisted in the service not only of the client, but of the public good as 
well.  This challenging mandate was supplemented by the Court’s second step, that of 
amending the mandatory continuing legal education (CLE) rule to require all active Georgia 

                                                
3 AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986)  P.7, 
HTTPS://WWW.AMERICANBAR.ORG/CONTENT/DAM/ABA/ADMINISTRATIVE/PROFESSIONAL_RESPONSIBILITY/PR
OFESSIONALISM_MIGRATED/STANLEY_COMMISSION_REPORT.PDF (LAST VISITED ON AUGUST 5, 2019). 
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lawyers to complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules 
and Regulations for the Organization and Government of the State Bar of Georgia and 
Regulation (4) thereunder].   

 
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT 
 

Beginning in 1990, the Supreme Court of Georgia required all active Georgia lawyers to 
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and 
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4) 
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the 
required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a 
forum in which lawyers, judges and legal educators can explore the meaning and aspirations of 
professionalism in contemporary legal practice and reflect upon the fundamental premises of 
lawyer professionalism – competence, character, civility, commitment to the rule of law, to 
justice, and to the public good.  Building a community among the lawyers of this state is a 
specific goal of this requirement. 
 
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM 
 

The Supreme Court has distinguished between ethics and professionalism, to the extent 
of creating separate one-hour CLE requirements for each.  The best explanation of the 
distinction between ethics and professionalism that is offered by former Chief Justice Harold 
Clarke of the Supreme Court of Georgia: 
 

“. . . the idea [is] that ethics is a minimum standard which is required of all 
lawyers, while professionalism is a higher standard expected of all lawyers.” 

 
Laws and the Rules of Professional Conduct establish minimal standards of consensus 

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, 
persons are not “ethical” simply because they act lawfully or even within the bounds of an 
official code of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and 
uncaring without breaking the law or the code.  Truly ethical people measure their conduct not 
by rules but by basic moral principles such as honesty, integrity and fairness. 
 

The term “Ethics” is commonly understood in the CLE context to mean “the law of 
lawyering” and the rules by which lawyers must abide in order to remain in good standing before 
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens 
back to the traditional meaning of ethics discussed above.  The Commission believes that 
lawyers should remember in counseling clients and determining their own behavior that the letter 
of the law is only a minimal threshold describing what is legally possible, while professionalism 
is meant to address the aspirations of the profession and how we as lawyers should behave.  
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Ethics discussions tend to focus on misconduct -- the negative dimensions of lawyering.  
Professionalism discussions have an affirmative dimension -- a focus on conduct that 
preserves and strengthens the dignity, honor, and integrity of the legal system. 
 

As former Chief Justice Benham of the Supreme Court of Georgia says, “We should 
expect more of lawyers than mere compliance with legal and ethical requirements.”  
 
ISSUES AND TOPICS 
 

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See 
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two 
documents should serve as the beginning points for professionalism discussions, not because 
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as 
words of encouragement, assistance and guidance.  These comprehensive statements may be 
utilized to frame discussions and remind lawyers about the basic tenets of our profession. 
 

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the 
University of Chicago Law Schools, often cautioned his students: 
 

The lawyer is a man of many conflicts.  More than anyone else in our society, he 
must contend with competing claims on his time and loyalty.  You must 
represent your client to the best of your ability, and yet never lose sight of the fact 
that you are an officer of the court with a special responsibility for the integrity of 
the legal system.  You will often find, brethren and sistern, that those 
professional duties do not sit easily with one another.  You will discover, too, 
that they get in the way of your other obligations – to your conscience, your God, 
your family, your partners, your country, and all the other perfectly good claims 
on your energies and hearts.  You will be pulled and tugged in a dozen directions 
at once.  You must learn to handle those conflicts.4 

 
The real issue facing lawyers as professionals is developing the capacity for critical and 

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A 
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.   
 
 

 
 
 

                                                
4       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994) 
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APPENDIX B 
 
 
 
 
 

 
 

MISSION STATEMENT 
 

The mission of the Chief Justice’s Commission on 
Professionalism is to support and encourage lawyers to 
exercise the highest levels of professional integrity in their 
relationships with their clients, other lawyers, the courts, and 
the public and to fulfill their obligations to improve the law 
and the legal system and to ensure access to that system. 

 
 

CALLING TO TASKS 
 

The Commission seeks to foster among lawyers an active 
awareness of its mission by calling lawyers to the following 
tasks, in the words of former Chief Justice Harold Clarke: 

 
1. To recognize that the reason for the existence of 

lawyers is to act as problem solvers performing their 
service on behalf of the client while adhering at all 
times to the public interest; 

 
2. To utilize their special training and natural talents in 

positions of leadership for societal betterment; 
 

3. To adhere to the proposition that a social conscience 
and devotion to the public interest stand as essential 
elements of lawyer professionalism. 

 
 

* * * * * * * * * * 
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APPENDIX C 
 
 

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE 
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH 

 
 

In 1986, Emory University President James T. Laney delivered a lecture on “Moral 
Authority in the Professions.”  While expressing concern about the decline in moral authority of 
all the professions, he focused on the legal profession because of the respect and confidence in 
which it has traditionally been held and because it has been viewed as serving the public in 
unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as 
serious a consequence for society at large as it does for the legal profession. 
 

For its part, the Georgia Supreme Court took an important step to further the 
professionalism movement in Georgia.  At the first convocation on professionalism, the Court 
announced and administered to those present a new Georgia attorney’s oath emphasizing the 
virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word 
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the 
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, 
truth-telling is expected, always and everywhere, of every true professional.  Since the 
convocation, the new oath has been administered to thousands of lawyers in circuits all over the 
state.   
 

Attorney’s Oath 
 

I, _____________, swear that I will truly and honestly, justly, and uprightly demean myself, 
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend the 
Constitution of the United States and the Constitution of the State of Georgia.  So help me God. 
 

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on 
Professionalism was asked to revise the Oath of Admission to make the wording more relevant 
to the current practice of law, while retaining the original language calling for lawyers to “truly 
and honestly, justly and uprightly” conduct themselves.  The revision was approved by the 
Georgia Supreme Court in 2002. 
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OATH OF ADMISSION 

TO THE STATE BAR OF GEORGIA 
 
 
 

“I,___________________, swear that I will truly and honestly, justly and uprightly 

conduct myself as a member of this learned profession and in accordance with the 

Georgia Rules of Professional Conduct, as an attorney and counselor and that I will 

support and defend the Constitution of the United States and the Constitution of the 

State of Georgia.  So help me God.” 

 
 
 
 
 
 
 

As revised by the Supreme Court of Georgia, April 20, 2002 
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APPENDIX D 
 
 

 

A LAWYER’S CREED 
 

 
 
To my clients, I offer faithfulness, competence, 

diligence, and good judgment.  I will strive to represent you 
as I would want to be represented and to be worthy of your 
trust. 

 
To the opposing parties and their counsel, I offer 

fairness, integrity, and civility.  I will seek reconciliation 
and, if we fail, I will strive to make our dispute a dignified 
one. 

 
To the courts, and other tribunals, and to those who 

assist them, I offer respect, candor, and courtesy.  I will 
strive to do honor to the search for justice. 

 
To my colleagues in the practice of law, I offer 

concern for your welfare.  I will strive to make our 
association a professional friendship. 

 
To the profession, I offer assistance.  I will strive to 

keep our business a profession and our profession a calling in 
the spirit of public service. 

 
To the public and our systems of justice, I offer service.  

I will strive to improve the law and our legal system, to make 
the law and our legal system available to all, and to seek the 
common good through the representation of my clients. 

 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
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APPENDIX E 

 
 
 

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
 
 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in an undue 
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of 
regard for others and for the common good.  As a community of professionals, we should strive 
to make the internal rewards of service, craft, and character, and not the external reward of 
financial gain, the primary rewards of the practice of law.  In our practices we should remember 
that the primary justification for who we are and what we do is the common good we can achieve 
through the faithful representation of people who desire to resolve their disputes in a peaceful 
manner and to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the character of 
our society and we should act accordingly. 
 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting forth 
general and specific aspirational ideals of our profession.  This statement is a beginning list of 
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a 
professionalism that can stand against the negative trends of commercialization and loss of 
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use 
the following aspirational ideals to reexamine the justifications of the practice of law in our 
society and to consider the implications of those justifications for their conduct.  The Court 
feels that enhancement of professionalism can be best brought about by the cooperative efforts of 
the organized bar, the courts, and the law schools with each group working independently, but 
also jointly in that effort. 
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APPENDIX E 
 

GENERAL ASPIRATIONAL IDEALS 
 

As a lawyer, I will aspire: 
 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 
interests. 

 
(b) To model for others, and particularly for my clients, the respect due to those we 

call upon to resolve our disputes and the regard due to all participants in our 
dispute resolution processes. 

 
(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals 
for me. 

 
(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 
 

(e) To make the law, the legal system, and other dispute resolution processes 
available to all. 

 
(f) To practice with a personal commitment to the rules governing our profession and 

to encourage others to do the same. 
 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 
dignity and the integrity of our profession is an inheritance that must be 
maintained by each successive generation of lawyers. 

 
(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement 
for both the lawyer and the client. 

 
(i) To practice law not as a business, but as a calling in the spirit of public service. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
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APPENDIX E 
 

SPECIFIC ASPIRATIONAL IDEALS 
 

As to clients, I will aspire: 
 

(a) To expeditious and economical achievement of all client objectives. 
 

(b) To fully informed client decision-making.   
As a professional, I should: 
(1) Counsel clients about all forms of dispute resolution; 
(2) Counsel clients about the value of cooperation as a means towards the 

productive resolution of disputes; 
(3) Maintain the sympathetic detachment that permits objective and 

independent advice to clients; 
(4) Communicate promptly and clearly with clients; and, 
(5) Reach clear agreements with clients concerning the nature of the 

representation. 
 

(c) To fair and equitable fee agreements.   
As a professional, I should: 
(1) Discuss alternative methods of charging fees with all clients; 
(2) Offer fee arrangements that reflect the true value of the services rendered; 
(3) Reach agreements with clients as early in the relationship as possible; 
(4) Determine the amount of fees by consideration of many factors and not 

just time spent by the attorney; 
(5) Provide written agreements as to all fee arrangements; and, 
(6) Resolve all fee disputes through the arbitration methods provided by the 

State Bar of Georgia. 
 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 
loyalties in a manner designed to achieve the fidelity to clients that is the purpose 
of these obligations. 

 
As to opposing parties and their counsel, I will aspire: 
 

(a) To cooperate with opposing counsel in a manner consistent with the competent 
representation of all parties.   
As a professional, I should: 
(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 



APPENDIX A 

 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
 

Page 17 Professionalism CLE General Materials v. 08-05-19 

APPENDIX E 
 
 

(2) Grant reasonable requests for extensions or scheduling changes; and, 
(3) Consult with opposing counsel in the scheduling of appearances, 

meetings, and depositions. 
 

(b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice.   
As a professional, I should: 
(1) Not serve motions or pleadings in such a manner or at such a time as to 

preclude opportunity for a competent response; 
(2) Be courteous and civil in all communications; 
(3) Respond promptly to all requests by opposing counsel; 
(4) Avoid rudeness and other acts of disrespect in all meetings including 

depositions and negotiations; 
(5) Prepare documents that accurately reflect the agreement of all parties; and, 
(6) Clearly identify all changes made in documents submitted by opposing 

counsel for review. 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 

(a) To represent my clients in a manner consistent with the proper functioning of a 
fair, efficient, and humane system of justice.   
As a professional, I should: 
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
(2) Explore the possibilities of settlement of all litigated matters; 
(3) Seek non-coerced agreement between the parties on procedural and 

discovery matters; 
(4) Avoid all delays not dictated by a competent presentation of a client’s 

claims; 
(5) Prevent misuses of court time by verifying the availability of key 

participants for scheduled appearances before the court and by being 
punctual; and, 

(6) Advise clients about the obligations of civility, courtesy, fairness, 
cooperation, and other proper behavior expected of those who use our 
systems of justice. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 
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(b) To model for others the respect due to our courts.   
As a professional I should: 
(1) Act with complete honesty; 
(2) Know court rules and procedures; 
(3) Give appropriate deference to court rulings; 
(4) Avoid undue familiarity with members of the judiciary; 
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 

members of the judiciary; 
(6) Show respect by attire and demeanor; 
(7) Assist the judiciary in determining the applicable law; and, 
(8) Seek to understand the judiciary’s obligations of informed and impartial 

decision-making. 
 
As to my colleagues in the practice of law, I will aspire: 
 

(a) To recognize and to develop our interdependence; 
 

(b) To respect the needs of others, especially the need to develop as a whole person; 
and, 

 
(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 
 
As to our profession, I will aspire: 
 

(a) To improve the practice of law.   
As a professional, I should: 
(1) Assist in continuing legal education efforts; 
(2) Assist in organized bar activities; and, 
(3) Assist law schools in the education of our future lawyers. 

 
(b) To protect the public from incompetent or other wrongful lawyering.   

As a professional, I should: 
(1) Assist in bar admissions activities; 
(2) Report violations of ethical regulations by fellow lawyers; and, 
(3) Assist in the enforcement of the legal and ethical standards imposed upon 

all lawyers. 
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As to the public and our systems of justice, I will aspire: 
 

(a) To counsel clients about the moral and social consequences of their conduct. 
 

(b) To consider the effect of my conduct on the image of our systems of justice 
including the social effect of advertising methods.  

 
As a professional, I should ensure that any advertisement of my services: 
(1) is consistent with the dignity of the justice system and a learned profession; 
(2) provides a beneficial service to the public by providing accurate information 
about the availability of legal services; 
(3) educates the public about the law and legal system; 
(4) provides completely honest and straightforward information about my 
qualifications, fees, and costs; and, 
(5) does not imply that clients’ legal needs can be met only through aggressive 
tactics. 

 
(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 
 

(d) To support organizations that provide pro bono representation to indigent clients. 
 

(e) To improve our laws and legal system by, for example: 
 

(1) Serving as a public official; 
(2) Assisting in the education of the public concerning our laws and legal 

system; 
(3) Commenting publicly upon our laws; and, 
(4) Using other appropriate methods of effecting positive change in our laws 

and legal system. 
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Honoring 
Georgia’s 
Lawyers
I sincerely hope the Commission 
on Professionalism’s work will 
honor Georgia’s lawyers for what 
they do each day and will help each 
lawyer to become consummate 
professionals while they do the 
tireless and often thankless work of 
representing clients.

BY KARLISE Y. GRIER

In June of 2018, I was shaken to the 
core when I learned of the death of at-
torney Antonio Mari. I did not personally 
know Mari, a family law attorney who was 
murdered by a client’s ex-husband. I had, 
however, as a former family law attorney 
of almost 18 years, personally experienced 
the dynamics that caused his death: enmity, 
anger, retribution and a myriad of other 
vitriolic emotions directed at you as a law-
yer (by opposing parties or clients) because 
you are striving to do your job to the best 
of your ability. I wanted to take a moment 
in this article to pay tribute to Mari and 
to honor the thousands of other Georgia 
lawyers who are just like him, men and 
women who toil in the trenches every 
day—putting their clients interests above 
their own personal well-being—as they 
strive to provide exemplary service and 
excellent representation. I also wanted to 
commend the wonderful professionalism 
example set by the Bartow County Bar As-
sociation, which stepped up in the midst of 
this horrible tragedy to divide up and take 
Mari’s cases and to help close down his 
law practice.1
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According to the Daily Report, Mari 
was afraid of the pro se opposing party 
who ultimately killed him.2 Neverthe-
less, Mari fulfilled his legal obligations 
to his client and obtained a final divorce 
decree for the client less than two hours 
before his client’s ex-husband shot him 
to death. This balance of client interests 
versus personal interests is not always 
played out as dramatically as in Mari’s 
case, but it is always there. Do you go 
to your child’s soccer practice or do you 
first finish the brief that is due tomor-
row? Do you take time to go for a walk 
or a run or do you take that early morn-
ing meeting with a client who can’t take 
time off from their work as an hourly 
employee? Do you tell the pro bono cli-
ent you are meeting with they have to 
leave your office and reschedule (know-
ing they most likely won’t) because they 
reek of cigarette smoke and you have 
asthma? Do you file a motion to with-
draw well in advance of trial or do you 
take the chance the client will pay you 
“in installments” as promised, knowing 
the client really needs a lawyer in this 
custody battle? 

Each day, Georgia lawyers are called 
upon to make choices, large and small, 
that force them to balance their per-
sonal well-being against the interests 
of their clients. Striking the “correct” 
balance is at the heart of what we call 
“professionalism.”3 One of the first quotes 
I came across when I started as executive 
director of the Chief Justice’s Commis-
sion on Professionalism was from Karl 
N. Llewellyn, a jurisprudential scholar 
who taught at Yale, Columbia and the 
University of Chicago Law Schools. Prof. 
Llewellyn cautioned his students:

The lawyer is a [person] of many 
conflicts. More than anyone else in our 
society, he [or she] must contend with 
competing claims on his [or her] time 

and loyalty. You must represent your 
client to the best of your ability, and 
yet never lose sight of the fact that you 
are an officer of the court with a special 
responsibility for the integrity of the 
legal system. You will often find, breth-
ren and sistern, that those professional 
duties do not sit easily with one anoth-
er. You will discover, too, that they get 
in the way of your other obligations—
to your conscience, your God, your 
family, your partners, your country 
and all the other perfectly good claims 
on your energies and hearts. You will 
be pulled and tugged in a dozen direc-
tions at once. You must learn to handle 
those conflicts.4

I hope that, under my stewardship, the 
Chief Justice’s Commission on Profes-
sionalism will honor Georgia’s lawyers 
by ensuring CLE providers offer out-
standing programming regarding pro-
fessionalism concepts that give lawyers 
the opportunity to discuss the challenges 
(and sometimes joys) of practicing law. I 
look forward to continuing to recognize 
the amazing community service work of 
lawyers and judges at the Justice Robert 
Benham Awards for Community Ser-
vice. I hope that the Commission’s con-
vocations, such as the 2018 Convocation 
on Professionalism and the Global Com-
munity, will continue to explore cutting-
edge issues in the legal profession. I hope 
the Commission’s work will help to em-
bolden lawyers to stand courageously for 
the rule of law in our country and to pro-
vide guidance to lawyers on how to do 
so thoughtfully and with integrity. I look 
forward to the Commission’s continued 
partnership with the State Bar of Geor-
gia Committee on Professionalism and 
with Georgia’s law schools as we strive 
to introduce law students to profession-
alism concepts during the Law School 
Orientations on Professionalism.

Too often, I think our profession fo-
cuses on the “bad” things for which law-
yers may be known. I truly believe most 
lawyers are good, hard working men 
and women who want to do the best job 
they can for their clients in return for 
fair payment for their work. During my 
stewardship as executive director of the 
Commission, it is my goal to focus on 
and cultivate the good and the goodness 
in our profession that often happens 
without notice or comment. I am eager 
to help us all (myself included) grow to 
be the best professionals we can be. I sin-
cerely hope the Commission’s work will 
honor Georgia’s lawyers for what they 
do each day and will help each lawyer to 
become consummate professionals while 
they do the tireless and often thankless 
work of representing clients. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See R. Robin McDonald, Cartersville 

Attorney Gunned Down by Client’s 
Ex-Husband, Daily Report, June 22, 
2018, at 1, https://www.law.com/
dailyreportonline/2018/06/21/cartersville-
attorney-gunned-down-by-clients-ex-
husband/ (last visited June 22, 2018).

2. See Id.
3. To learn more about how Georgia defines 

professionalism, see A Lawyer’s Creed and 
the Aspirational Statement on Professionalism 
at: http://cjcpga.org/lawyers-creed/ (last 
visited August 10, 2018).

4. Mary Ann Glendon, A Nation Under 
Lawyers 17 (1994).
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I o! er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing di"  culties, ask questions and o! er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. z

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I oƛfer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diƛƛiculties, ask questions and oƛfer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes

1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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Convocation on 
Professionalism and 
the Global Community
The purpose of the Convocation was to model professionalism while 
discussing a high-conflict issue and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s Creed” and the “Aspirational 
Statement” in their work with the global community.

BY LESLIE E. STEWART

On Nov. 30, 2018, the Chief Justice’s 
Commission on Professionalism (the 
Commission) held its Convocation on 
Professionalism (the Convocation) at 
Atlanta’s Porsche Experience Center. 
This year, the Convocation theme was 
Professionalism and the Global Commu-
nity, which focused on the professional-
ism values of competence, civility, char-
acter, and commitment to the rule of law 
and the public good. The purpose of the 
Convocation was to model professional-
ism while discussing a high-conflict issue 
and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s 
Creed” and the “Aspirational Statement” 
in their work with the global commu-
nity. The event, which was sponsored 
by Squire Patton Boggs, Miller & Martin 
PLLC and Alston & Bird LLP, was well-
received by the attendees. The speakers 
included an array of notables and dig-
nitaries with ties to Georgia, beginning 
with Supreme Court of Georgia Chief 
Justice Harold D. Melton, who urged the 
attendees to demonstrate professional-
ism through service to their community, 
a key element of “A Lawyer’s Creed” and 
the “Aspirational Statement.”

GBJ | Professionalism Page
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The first panel, “Overview of the 
Global Community in Georgia,” was fa-
cilitated by Javier Díaz de León, Consul 
General of Mexico. Two judges, Hon. 
Meng H. Lim, Tallapoosa Circuit Su-
perior Court, and Hon. Dax E. Lopez, 
DeKalb County State Court, spoke mov-
ingly about how their judicial careers 
have been influenced by their experi-
ences of straddling two cultures. Abby 
Turano, deputy commissioner for Inter-
national Relations, Georgia Department 
of Economic Development, explained 
how and why Georgia welcomes foreign 
businesses to Georgia.

The second panel, “A View from Gen-
eral Counsels of Companies Doing In-
ternational Business,” was moderated by 
Shelby S. Guilbert Jr. from King & Spald-
ing. The panelists, including Angus M. 
Haig, senior vice president and general 
counsel for Cox Automotive, and Ricardo 
Nuñez, senior vice president and general 
counsel for Schweitzer-Mauduit Interna-
tional, described their challenges and how 
core values affect their roles as interna-
tional general counsels. Audrey Boone 
Tillman, executive vice president and 
general counsel for AFLAC, portrayed 
the challenges and successes of being a 
woman of color supervising attorneys in 
Japan. Joseph Folz, vice president, general 
counsel and secretary for Porsche Cars 
North America, shared his experiences 
working for a German-based company.  

The third panel, “The Business Pros 
and Cons of Developing a Formal Work-
ing Relationship with an International 
Lawyer or Law Firm,” was facilitated by 
Petrina A. McDaniel from Squire Patton 
Boggs. Tricia “CK” Hoffler, principal at 
The CK Hoffler Firm, regaled the attend-
ees with her vivid descriptions of being 
threatened by automatic gunfire as a re-
sult of a cultural miscalculation while she 
represented an un-named government. 
Therese Pritchard, from Bryan Cave and 
Robert Tritt, Dentons US LLP, discussed 
the necessity of retaining competent local 
counsel in international cases.

The Convocation’s keynote speaker, 
Randolph “Randy” Evans, U.S. Ambassador 
to Luxembourg, described his humble 
beginnings in Georgia and how the values 
instilled in him by his family continue to 
influence the way in which he deals with 
his professional duties—of treating each 
person with respect and dignity.

After lunch, the next panel, “What 
Lawyers Need to Know about Labor 
Trafficking,” focused on the darker side 
of doing business in the global commu-
nity. The moderator, Hon. Richard Sto-
ry, judge, U.S. District Court, Northern 
District of Georgia, oversaw a lively 
discussion between Norm Brothers, 
senior vice president and general coun-
sel for UPS; Susan Coppedge, former 
U.S. Ambassador-at-Large, the Office 
to Monitor and Combat Trafficking in 
Persons, and senior advisor to the Sec-
retary of State (Ret.); and Jay Doyle of 
Lewis Brisbois Bisgaard & Smith LLP. 
This panel focused on the way in which 
government and private business have 
collaborated to combat the scourge of 
human trafficking.

The attendees were then treated to a 
presentation on “An Overview of Profes-
sionalism in Immigration Cases” by James 
McHenry, director of the Executive Office 
for Immigration Review at the Depart-
ment of Justice, who unpacked the com-
plex hearing procedures surrounding this 
timely topic.

The second afternoon panel, “Emerg-
ing Issues and Pro Bono Opportunities 
for Attorneys as a Result of Changes in 
Immigration Laws,” was moderated by 
Phil Sandick from Alston & Bird. The 
panelists were Audra Dial from Kilpat-
rick Townsend & Stockton, Jorge Andres 
Gavilanes from Kuck Baxter, Monica 
Khant, executive director of the Geor-
gia Asylum and Immigration Network, 
and Willis Linton Miller from The Latin 
American Association. During this panel, 
the speakers touched on the need for pro 
bono assistance on these important cases 
due to an upsurge in work and the conse-

quent burnout on the part of those work-
ing full time in this area. 

The final panel of the day, “Ethics, Reg-
ulatory and Procedural Issues in Interna-
tional Practice,” was facilitated by Shelby 
R. Grubbs, from Miller & Martin. Along 
with Paula Frederick, general counsel of 
the State Bar of Georgia and Ben Greer 
Jr., retired partner at Alston & Bird, the 
presenters discussed the competing ethi-
cal standards that attorneys must negotiate 
in international work and the necessity of 
adhering to Georgia standards regardless 
of cultural or ethical differences.

The Convocation offered a marvel-
ous opportunity for in-person attendees 
to learn about how the principles of pro-
fessionalism impact our legal work in the 
global community. Commission member 
Hon. Carla McMillian, Court of Appeals 
of Georgia, tweeted throughout the day 
at @cjcpga in English and Spanish with 
the help of Commission member Maria 
F. Mackay, a Georgia certified interpreter 
who provided Spanish interpretations of 
the proceedings for McMillian to tweet. 
Commission advisor Jennifer Davis and 
Commission liaison Dee Dee Worley pro-
vided invaluable “behind the scenes” staff 
assistance for the event throughout the day. 
The Commission staff was grateful for the 
support of the Commission members and 
other Convocation contributors and plan-
ners who provided invaluable assistance 
for this immensely successful Convocation. 
More information about the Convocation 
and other upcoming Commission events, 
including the 20th Annual Justice Robert 
Benham Awards for Community Service, 
is available on the Commission’s website 
at www.cjcpga.org. 

Leslie E. Stewart is a child 

welfare attorney and has 

served as a Supreme Court 

Fellow on Georgia’s Cold Case 

project since March 2009 

and is also a contractor with the Chief 

Justice’s Commission on Professionalism.
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