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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE





Presiding:
Kevin C. Gaulke, Program Chair, Section Chair, Moore Clarke DuVall & Rodgers PC, Atlanta, GA
Hastings H. Johnston, Program Co-Chair, Bovis Kyle Burch & Medlin LLC, Atlanta, GA
Katherine H. Newsom, Program Co-Chair, Morgan & Morgan, Atlanta, GA
Hon. Richard H. Sapp, III, Program Co-Chair, Judge, State Board of Workers’ Compensation, Atlanta, GA

THURSDAY, OCTOBER 3, 2019

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST

 8:25  WELCOME AND PROGRAM OVERVIEW
  Kevin C. Gaulke, Program Chair, Section Chair, Moore Clarke DuVall & Rodgers PC, Atlanta, GA

 8:30  STATE OF THE BOARD ADDRESS
  Hon. Frank R. McKay, Judge, Chairman, State Board of Workers’ Compensation, Atlanta, GA

 9:00  MEDICAL PRESENTATION
  Dr. James R. Malcolm, MD, Atlanta Orthopedic Institute, Atlanta, GA

 10:00  PMT’S
  Claimant’s Attorney
  Daniel S. Levitas, Clements & Sweet LLP, Atlanta, GA
  Defense Attorney
  Timothy C. Lemke, Swift Currie McGhee & Hiers LLP, Atlanta, GA
  Hon. Meg T. Hartin, Judge, State Board of Workers’ Compensation, Marietta, GA

 10:45  BREAK

 11:00  DISTINGUISHED SERVICE AWARD

 11:30  ERISA
  Jeffrey S. Warncke, Evans Warncke Robinson LLC, Atlanta, GA

 12:15  TRIAL/COURTROOM CRAFT
  Claimant’s Attorney
  Rebecca K. Halberg, Stottlemyer & Associates LLC, Atlanta, GA
  Defense Attorney
  Leesa A. Bohler, Moore Clarke DuVall & Rodgers PC, Atlanta, GA
  Hon. Nicole D. Tifverman, Judge, State Board of Workers’ Compensation, Savannah, GA

 1:00  RECESS
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FRIDAY, OCTOBER 4, 2019

 8:00  CONTINENTAL BREAKFAST

 8:15 ETHICS
  Claimant’s Attorney
  Peter H. Boehm, Morgan & Morgan, Atlanta, GA
  Defense Attorney
  Adam C. Grafton, Bovis Kyle Burch & Medlin, LLC, Atlanta, GA
  Hon. Sharon H. Reeves, Judge, State Board of Workers’ Compensation, Macon, GA

 9:15  MEDICAL
  Dr. Julio Petilon, MD, Spine Center Atlanta, Atlanta, GA

 10:15  MSA/ANNUITIES/CONDITIONAL PAYMENTS
  Jean Goldstein, Senior Legal Counsel, MSP Compliance, Columbia, MD

 11:00  BREAK

 11:15  CASE LAW UPDATE
  Claimant’s Attorney
  Mark D. Newberry, Harriss & Hartman Law Firm PC, Rossville, GA
  Defense Attorney
  Rahul Sheth, Bovis Kyle Burch & Medlin LLC, Atlanta, GA
  Hon. W. Brian Mallow, Judge, State Board of Workers’ Compensation, Albany, GA

 12:15  APPELLATE PRACTICE
  Claimant’s Attorney
  Shari S. Miltiades, Shari S. Miltiades, P.C., Savannah, GA
  Defense Attorney
  Lynn B. Olmert, McAngus Goudelock & Courie, Atlanta, GA
  Hon. Ben J. Vinson, Judge, Director, State Board of Workers’ Compensation, Atlanta, GA

 1:00  RECESS



SATURDAY, OCTOBER 5, 2019

 8:00  CONTINENTAL BREAKFAST

 8:15  PROFESSIONALISM AND THE BUSINESS OF LAW
  Claimant’s Attorney
  Holly Jane Portier, Morgan & Morgan, Atlanta, GA
  Defense Attorney
  K. Martine Cumbermack, Swift Currie McGhee & Hiers LLP, Atlanta, GA
  Hon. Andrea R. Mitchell, Judge, State Board of Workers’ Compensation, Atlanta, GA

 9:15  MEDICAL
  Dr. Matthew W. Norman, MD, Psychiatry Associates of Atlanta, LLC, Atlanta, GA

 10:05  EVIDENCE
  Paul S. Milich, Professor of Law Emeritus, Georgia State University,
  College of Law, Atlanta, GA

 10:55  BREAK

 11:10  APPELLATE DIVISION CASES
  Claimant’s Attorney
  C. Jason Perkins, Perkins Studdard LLC, Carrollton, GA
  Defense Attorney
  Tracy T. Leonard, Savell & Williams LLP, Atlanta, GA
  Hon. Terry H. Chastain, Judge, Director, State Board of Workers’ Compensation, Atlanta, GA

 11:55  MEDIATIONS – BEST PRACTICES FOR PREPARING YOUR CLIENT
  Claimant’s Attorney
  Kyle D. Johnston, Rohan Law PC, Atlanta, GA
  Defense Attorney
  J. Benson Ward, Drew Eckl & Farnham LLP, Atlanta, GA
  Hon. Edwina Charles, Judge, State Board of Workers’ Compensation, Atlanta, GA

 12:25  DEATH CASES
  Claimant’s Attorney
  Quynh P. Truong-Johnson, Cruz & Associates PC, Atlanta, GA
  Defense Attorney
  Marion George Waters, IV, Eraclides Gelman Hall Indek Goodman Waters & Traverso LLC,
  Lawrencville, GA
  Hon. Liesa A. Gholson, Judge, State Board of Workers’ Compensation, Atlanta, GA

 1:00  ADJOURN
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PETITIONS FOR MEDICAL TREATMENT  

Workers’ Compensation Law Institute 
10:00 - 10:45 a.m. 

Wednesday, October 3, 2019 

The Hon. Meg T. Hartin 
 - Judge, State Board of Workers’ Compensation, Marietta 

Timothy C. Lemke 
 - Swift, Currie, McGhee and Hiers, LLP, Atlanta 

Daniel Levitas 
 - Clements & Sweet LLP, Atlanta 

I.  Background and Context for the PMT Process 

 Prior to the establishment of the PMT process, which took effect July 1, 
2017, the principle tool for expediting medical treatment or testing requested by an 
authorized medical provider required the completion of a form WC-205 by the 
authorized provider.  

 The Form 205 must specify the treatment or testing for which authorization 
is sought, and the form must be faxed or emailed to the insurer/self-insurer along 
with supporting medical documentation.  

 The insurer/self-insurer must respond within five business days of their 
receipt of the form by completing Section 3 of the form to indicate whether the 
treatment is authorized or not authorized. If not authorized the form gives five 
options to select:  

a. Not related to the on-the-job injury  
b. Not reasonably required to effect a cure, give relief or restore employee to 

suitable employment 
c. Not being provided by an authorized, panel or referral medical provider;  
d. Additional information needed (specify)  
e. Other (specify) 

 If the insurer/self-insurer fails to respond by completing Section 3 within 
five business days of their receipt of the form, the treatment or testing will stand 
“pre-approved.” 
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 If the insurer/self-insurer submits an initial written refusal to authorize 
within the five business days required, then within 21 days of the initial receipt 
of the request for the requested treatment or testing, the insurer/self-insurer 
must either:  

(a) Authorize the requested treatment or testing in writing; or  

(b) File a Form WC-3 with the Board controverting the treatment or testing and 
setting forth the specific grounds for the controvert, 

 This Section 3(a) WC-205 process still exists.  It has not been superseded 
by the PMT process; however, the substantive difference between Section 3(a) 
and the PMT process is that: 

 * Only authorized providers can execute the Board Form WC-205, while 
    attorneys for both the Claimant and the Employer/Insurer can file a       
    PMT.  The Claimant can also file a PMT pro se. 

 * The Section 3(a) process of Board Rule 205 does not lead to a judicial   
    teleconference, whereas an ALJ teleconference is the key component of 
     of the PMT process. 

 * The newly revised PMT process permits an employer/insurer to 
    petition the Board for a judicial teleconference to show cause as to 
    why an order should not be issued compelling the employee to attend 
    an appointment with an authorized treating physician.  

NOTE:  The PMT process clearly applies to WC-MCOs, while the form WC-205 
provides that: 

“Advance authorization procedures for medical providers participating in a Board 
approved WC/MCO may be governed by the applicable contract and may vary 
from the provisions above. Questions regarding the applicability of the provisions 
above should be addressed to the plan administrator or Managed Care Division of 
the State Board of Workers' Compensation (404) 656-3784.” 

The PMT process has applied to all WC-MCOs since 2018 (see below); however, 
instead of waiting five business days to file a WC-PMT, Claimant’s counsel must 
wait 30 calendar (not business) days after initially requesting authorization before 
filing a PMT. 
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II. Changes Effective July 16, 2018: 

 MCOs are no longer exempt from the PMT process.  The MCO has 30 days 
to resolve dispute before PMT proceedings may be initiated When medical 
treatment is provided by an MCO, the employee or the employee’s attorney may 
initiate WC-PMT proceedings pursuant to Rule 205 if a dispute regarding 
authorization of medical treatment/testing prescribed by an authorized treating 
physician is not resolved within 30 days. 

III.  Changes Effective September 1, 2019 

 Expands the PMT process to allow an employer/insurer to petition the Board 
for a telephone conference with an ALJ using a new form PMTb to require the 
employee or the employee’s attorney to show cause why an order should not be 
issued directing the employee to attend an appointment with an authorized treating 
physician.  
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The PMT Process 

IV. What a PMT Should Be Used For & When: 

 *  Only “medical treatment/testing.” Example: Diagnostic testing; 
  physical therapy, medications, surgical procedures, but not—for 
  example—to compel payment of mileage reimbursement or  
  prepayment of a Claimant’s IME. 

 *  When such treatment or testing is recommended by an “authorized 
  treating provider.”  The provider need not be the ATP, but they must   
  be an authorized provider.  Example: An IME physician is not an   
  authorized treating provider because they are not a treating provider.  

 *  Where the employer/insurer has been provided documentation 
    of the recommendation at least five business days before filing 
  the PMT and authorization has been requested. Thus, both the  
  documentation and the request are required but they need not have   
  been provided by Claimant’s counsel. 

  For example, if it can be shown by fax confirmation that the medical   
  provider sent both the documentation and authorization request to the   
  employer/insurer, then that is sufficient to trigger the five business day 
  counting period. However, where only medical documentation, but   
  not a request for authorization, has been sent, then the Claimant or his/  
  her counsel should take steps to request authorization of the treatment   
  or testing five days before filing the PMT. 
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 *  A PMT should not be used to enforce a prior PMT Order that was  
  not complied with.  Instead, non-compliance should be treated the   
  same as any other instance of failure to comply with an order of the   
  Board.  After 20 days you can either file a Motion or Request for   
  Hearing.  

 *  It goes without saying that one should not file a PMT where the   
  treatment/testing has been authorized. 

V. Requirements of the PMT Form: 

 * Fill out the form thoroughly and completely. Do not leave any boxes or 
    sections blank. 

 * Upload supporting documentation in the form of both the recommended 
    treatment/testing as well as the request for authorization of such treatment 
    or testing. 

 * Include contact information for the medical provider and be sure to serve 
    a copy of the petition not only on the employer/insurer or opposing  
   counsel, but also on the authorized provider as required. 

VI. The Telephonic Conference: 

 * Will be scheduled not more than five business days from the date of the  
    petition. Rule 205(c)(2). 

 * Postponements are discouraged and will be granted “only for good cause  
    shown.” Id. 

 * When seeking a postponement, you must contact the Board and obtain 
    an alternate date within five business days of the original conference 
   date and certify that the date is agreeable to the opposing party. 

 * You must call in to the number listed on the notice. You will not be called. 
    It is much more convenient to have both attorneys on the line and then to   
    dial in to the Board on a joined line.  
    
 * Failure to participate does not preclude a ruling on the Petition. The    
    conference call will go forward with the parties who have called in and 
    whoever does not call in will not have the benefit of providing input. 
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VII. What Happens if the PMT Request is Authorized or Controverted? 

 * Authorization or controvert automatically removes the teleconference from 
    the calendar.  You do not need to email in to request the call be removed 
    from the calendar if you have filed a proper authorization or controvert. 

 * Do not simply “authorize” the treatment/testing without filing the PMT 
    Authorization form.  Once a telephone conference has been requested  
    and scheduled, the best practice is to formally authorize (or controvert) 
    the request using the PMT form; or participate in the teleconference  
    and let the ALJ decide. When authorizing the treatment/testing be sure to  
    specify on the form exactly what treatment/testing is being authorized.   
    Do not simply file a PMT authorization without enumerating what you are 
     authorizing. 

 * If the PMT request is controverted by way of a WC-3, then Claimants and   
    their counsel can file a WC-14 hearing request at a later date or simply let   
    the controvert stand. 

 * If a PMT authorization is filed by the employer/insurer by completing   
    Section C of the WC-PMT, then written notice of the authorization must be 
    given to the medical provider pursuant to Rule 205(c)(3). 

 * If the PMT is controverted by the employer/insurer completing Section D   
    with proper service of the WC-PMT, a separate Notice of Controvert does 
    not need to be filed. 

VIII. What if the Phone Call Goes Forward? 

 * After the teleconference the ALJ may issue an Interlocutory Order       
    which exclusively addresses authorization of the treatment or testing at   
    issue. 

 * If the treatment/testing is authorized the Order shall require the employer/ 
    insurer to provide written authorization to the medical provider. 

 * Absent a timely objection, the Order will take effect.  If treatment/testing 
    is ordered and no hearing request is filed within 20 days, then this failure 
    will be construed as consent to payment in accordance with the fee    
    schedule for the treatment/testing at issue. 
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 * Objection to the Order can be made by any party by requesting a hearing  
    within 20 days from the date of the Interlocutory Order and a hearing 
    request acts as a supersedeas of the Order.  

 * If treatment is controverted on the ground that such treatment is not  
     reasonably necessary, the burden of proof shall be on the employer.  
    However, if treatment is controverted on the grounds that the treatment 
    is either not authorized or is unrelated to the compensable injury, then the 
     burden of proof shall be on the employee.  SBWC Rule 205(d)(1). 

Conclusion 

 The goal of the PMT process is to expedite medical treatment/testing 
recommended by authorized providers and to enable employers and insurers to 
compel attendance by the Employee at scheduled appointments with an authorized 
treating physician.  However, it is important to note that the PMT process is not the 
only avenue for resolving disputes or requesting action by various parties and does 
not supplant other alternatives that were available prior to the creation of the PMT 
process and remain available now.   

 Parties may still file motions, request hearings, seek mediations, and/or 
simultaneously go forward with the PMT process.  Judges with the Division of 
Alternative Dispute Resolution (ADR) can preside over conference calls to resolve 
disputes as can any ALJ assigned to a claim.  Instead of filing a PMT to resolve 
issues outside of the scope of the rule, consider these other methods that still 
remain at your disposal.  

END
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AT LEAST FIVE BUSINESS DAYS ADVANCE NOTICE REQUIRED 

Week E/I Receives Notice 

MON.  TUES .  WED.   THURS.  FRI.   SAT.      SUN. 

[X]  Where notice is given on Monday, filing the PMT on Friday does not meet the five business day requirement, so   
 you should wait and file the following Monday to ensure the Employer/Insurer has received five days advance   
 notice. 
X——————————————————————————————————————————————— 

[Y]  Where notice is given on Tuesday, five business days extends to include the following Monday, so filing the PMT   
 on the following Tuesday fulfills the requirement 
        Y —————————————————————————————————————— 

[Z] Where notice is given on Friday, five business days extends through the following Thursday, so filing the PMT on   
 the following Friday fulfills the requirement 
               Z——————————————— 
   

Days of the Following Week Appropriate for Filing 

MON.  TUES .  WED.   THURS.  FRI.   SAT.      SUN. 

FILE 
->X 
   FILE 
————————> Y 
            FILE 
———————————————————————————————->Z 
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WC-PMT PETITION FOR MEDICAL TREATMENT 

GEORGIA STATE BOARD OF WORKERS' COMPENSATION 
 

IF YOU HAVE QUESTIONS PLEASE CONTACT THE STATE BOARD OF WORKERS’ COMPENSATION AT 404-656-3818 OR 1-800-533-0682 OR VISIT http://www.sbwc.georgia.gov 
WILLFULLY MAKING A FALSE STATEMENT FOR THE PURPOSE OF OBTAINING OR DENYING BENEFITS IS A CRIME SUBJECT TO PENALTIES OF UP TO $10,000.00 PER VIOLATION (O.C.G.A. §34-9-18 AND §34-9-19). 

WC-PMT REVISION 12/2018 PMT PETITION FOR MEDICAL TREATMENT 

  1 OF 2  
 

Check One Only:    PETITION    AUTHORIZATION    CONTROVERT 
ADVANCE AUTHORIZTION FOR THE MEDICAL TREATMENT OF TESTING OF AN INJURED EMPLOYEE IS NOT REQUIRED. 

 

Board Claim No. Employee Last Name Employee First Name M.I. Date of Injury 

     

A.  CLAIM INFORMATION 

EMPLOYEE 
Birthdate Body Part Injured Mailing Address Phone Number 

    
Employee E-mail City State Zip Code 

    

EMPLOYER 
Name INSURER/ 

SELF-INSURER 

Name SBWC# (five digit #) 

   
Mailing Address 

CLAIMS OFFICE 
Name 

  
Mailing Address 
 

City State Zip Code City State Zip Code 

      
Employer E-mail Phone Number Claims Office E-mail Phone Number 

    
ATTORNEY FOR 
EMPLOYEE/CLAIMANT 

Name ATTORNEY FOR 
EMPLOYER/INSURER 

Name 

  
Mailing Address Mailing Address 

  
City State Zip Code City State Zip Code 

      
GA Bar Number Phone Number GA Bar Number Phone Number 

    
Attorney E-mail Attorney E-mail 

  
 

 
B. PETITION TO SHOW CAUSE REGARDING MEDICAL TREATMENT/ 

TESTING RECOMMENDED BY AUTHORIZED MEDICAL PROVIDER 

Authorized Medical Provider  has recommended the following treatment or testing: 
 (Name of Authorized Medical Provider)  
   

 (Describe the treatment or testing requested)  
Supporting documentation regarding the treatment/testing is attached. 
 
The undersigned affirms that an authorized medical provider has recommended treatment or testing as detailed in the attached documentation, and the 
undersigned further affirms that the attached documentation was supplied to the employer/insurer at least 5 business days before the date of this 
petition along with a request for authorization, but as of the date of this petition, no authorization has been provided. Petitioner requests the Board to 
issue a notice of a telephonic conference during which the employer/insurer shall be directed to show cause as the reason the medical 
treatment/testing has not been authorized. 
Authorized Medical Provider’s Address City State Zip Code 

    
Authorized Medical Provider’s E-mail Address Authorized Medical Provider’s Telephone Number 

  
 

 C. AUTHORIZATION 
   

The medical treatment/testing authorized by the employer/insurer is:   

 (Description of medical treatment/testing authorized)  

The treatment or testing in the Petition to Show Cause filed on _____________ is hereby authorized by the undersigned. Upon filing the authentication 
with the Board and service upon all parties, and the authorized medical provider, the scheduled Telephonic Conference is cancelled. The undersigned 
represents full authority to bind the employer/insurer, and certifies that all parties, and the authorized medical provider, have been served with this 
authorization. Authorized provided by: 

Name Signature 

  
Date Company/Firm Name 

  
E-mail Address Phone Number 
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WC-PMT PETITION FOR MEDICAL TREATMENT 

GEORGIA STATE BOARD OF WORKERS' COMPENSATION 
 

IF YOU HAVE QUESTIONS PLEASE CONTACT THE STATE BOARD OF WORKERS’ COMPENSATION AT 404-656-3818 OR 1-800-533-0682 OR VISIT http://www.sbwc.georgia.gov 
WILLFULLY MAKING A FALSE STATEMENT FOR THE PURPOSE OF OBTAINING OR DENYING BENEFITS IS A CRIME SUBJECT TO PENALTIES OF UP TO $10,000.00 PER VIOLATION (O.C.G.A. §34-9-18 AND §34-9-19). 

WC-PMT REVISION 12/2018 PMT PETITION FOR MEDICAL TREATMENT 

  2 OF 2  
 

 D. CONTROVERT IN LIEU OF TELEPHONIC CONFERENCE 
The medical treatment/testing is controverted by the employer/insurer. Reason for controvert: 

 

Name Title 

  
Signature Date 

  
Company/Firm Name Phone Number 

  
E-mail Address 

 
 

 E. CERTIFICATE OF SERVICE 
This section must be completed. 

 

I hereby certify that today I have served a copy of: 

 PETITION  AUTHORIZATION  CONTROVERT 
to all of the parties and the authorized medical provider, as appropriate, and have filed this form with the State Board of Workers’ Compensation, 270 
Peachtree St., NW, Atlanta, Georgia 30303-1299. 

Print Name Signature Date 

   

Phone Number E-mail Address 
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WC-205 TREATMENT OR TESTING BY AUTHORIZED MEDICAL PROVIDER 

GEORGIA STATE BOARD OF WORKERS' COMPENSATION 
 

IF YOU HAVE QUESTIONS PLEASE CONTACT THE STATE BOARD OF WORKERS’ COMPENSATION AT 404-656-3818 OR 1-800-533-0682 OR VISIT http://www.sbwc.georgia.gov 

WILLFULLY MAKING A FALSE STATEMENT FOR THE PURPOSE OF OBTAINING OR DENYING BENEFITS IS A CRIME SUBJECT TO PENALTIES OF UP TO $10,000.00 PER VIOLATION (O.C.G.A. §34-9-18 AND §34-9-19). 
   

WC-205 REVISION 12/2018 205 TREATMENT OR TESTING  
BY AUTHORIZED MEDICAL PROVIDER 

  1 OF 2  
 

 

REQUEST FOR AUTHORIZATION OF TREATMENT OR TESTING BY  
AUTHORIZED MEDICAL PROVIDER 

 
Standing Order of the State Board of Workers’ Compensation 

 
Advance authorization for the medical treatment or testing of an injured employee is not required by the Georgia Workers' Compensation Act as a condition for 
payment of services rendered. However, an authorized medical provider may request advanced authorization for treatment or testing by completing Sections I and 2 
of this form and faxing or e-mailing same to the insurer/self-insurer.  The insurer/self-insurer shall respond to this request within 5 business days of receipt of this 
form by completing Section 3 below.  If the insurer/self-insurer fails to respond to this request within the 5-day period, the treatment or testing stands pre-approved. 
See, Board Rule 205.  NEITHER THE REQUEST NOR THE RESPONSE SHALL BE FILED WITH THE BOARD, UNLESS OTHERWISE REQUESTED. 

Honorable Frank R. McKay, Chairman 
State Board of Workers' Compensation 

 

SECTION 1. IDENTIFYING INFORMATION 

PATIENT 
Last Name First Name M.I. Date of Injury 

    
Employer Name Insurer / Self-Insurer Name 

  
Adjuster Insurer/Self-insurer phone number 

  
Insurer/Self-insurer E-mail Insurer/Self-insurer Fax number 

  

 
SECTION 2. REQUEST FOR TREATMENT OR TESTING AUTHORIZATION 

Diagnosis ICD-10 Code Requested Treatment or Testing 

  
 

CPT/DRG Code Who is to provide treatment or testing? Reason for treatment or testing 

   

Requesting authorized medical provider Address 

  

Phone Number Fax Number City 

   
E-mail State Zip Code 

   

I hereby certify that this completed form was 
� Faxed 

to the Insurer / Self-Insurer on this the  day of  ,   
� Emailed   (day)  (month)  (year)  

Signature of Authorized Requesting Medical Provider 

 

 
SECTION 3.  RESPONSE OF INSURER TO REQUEST FOR TREATMENT  

OR TESTING AUTHORIZATION 
(Check appropriate item(s) and return to requesting Medical Provider by Fax or E-mail) 

� The requested Treatment or Testing is authorized 
� The requested Treatment or Testing is not authorized because it is: 
� � a.   Not related to the on-the-job injury 
� � b.   Not reasonably required to effect a cure, give relief or restore employee to suitable employment 
� � c.   Not being provided by an authorized, panel or referral medical provider; 
� � d.   Additional information needed (specify) 
� � e.   Other (specify) 

I hereby certify that this Response was 
� Faxed 

to the requesting medical provider on this the  day of  ,   
� Emailed   (day)  (month)  (year)  

Signature of Insurer/Self-Insurer Representative 
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WC-205 TREATMENT OR TESTING BY AUTHORIZED MEDICAL PROVIDER 

GEORGIA STATE BOARD OF WORKERS' COMPENSATION 
 

IF YOU HAVE QUESTIONS PLEASE CONTACT THE STATE BOARD OF WORKERS’ COMPENSATION AT 404-656-3818 OR 1-800-533-0682 OR VISIT http://www.sbwc.georgia.gov 

WILLFULLY MAKING A FALSE STATEMENT FOR THE PURPOSE OF OBTAINING OR DENYING BENEFITS IS A CRIME SUBJECT TO PENALTIES OF UP TO $10,000.00 PER VIOLATION (O.C.G.A. §34-9-18 AND §34-9-19). 
   

WC-205 REVISION 12/2018 205 TREATMENT OR TESTING  
BY AUTHORIZED MEDICAL PROVIDER 

  2 OF 2  
 

 
Advance authorization for the medical treatment or testing of an employee is not required by the Workers' Compensation Act. However, in 
the event an authorized provider requests pre authorization/pre-certification for treatment or tests of an employee and submits this form for 
such preauthorization/pre-certification to the insurer/self-insurer, the insurer/self-insurer shall respond, in writing, to this request within 5 
business days from its receipt. A written request or response under this subsection shall be by facsimile transmission or e-mail.  Any 
response to this request shall be sent directly to the requesting authorized medical provider. If the insurer/self-insurer fails to respond by 
completing Section 3 of this form within 5 business days, the treatment or testing stands pre-approved. 

 
 

Neither the request nor the response shall be filed with the Board, unless otherwise requested. 
 
In the event the insurer/self-insurer furnishes an initial written refusal to authorize the requested treatment or testing within the 5 business 
day period, then within 21 days of the initial receipt of the request for the requested treatment or testing, the insurer/self-insurer shall either: 
 

(a) Authorize the requested treatment or testing in writing; or 
 

(b) File with the Board a Form WC-3 controverting the treatment or testing and set forth the specific grounds for the controversion. 
 
Advance authorization procedures for medical providers participating in a Board approved WC/MCO may be governed by the applicable 
contract and may vary from the provisions above. Questions regarding the applicability of the provisions above should be addressed to the 
plan administrator or Managed Care Division of the State Board of Workers' Compensation (404) 656-3784. 
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I.  Introduction 
 
 ERISA is an acronym for the federal law known as the Employee Retirement 

Income Security Act of 1974, 29 U.S.C.A. § 1001, et seq. ERISA governs all matters 

pertaining to employee benefit plans (with limited exceptions), meaning ERISA is 

implicated whenever we encounter an employer-sponsored plan of health insurance, life 

insurance, disability insurance, and Accidental Death & Dismemberment insurance, 

among others. The intersection between ERISA and the workers’ compensation system is 

already significant and seems to be growing larger every year. Workers’ compensation 

practitioners encounter ERISA most commonly as an obstacle to settlement, usually when 

an ERISA health insurer seeks to be reimbursed out of any WC settlement for medical 

expenses paid.  This is a growing problem, and, if the recent history of personal injury 

litigation is any guide, it will only get worse. This paper will address the legal framework 

for ERISA subrogation/reimbursement law and offer some practical pointers.   

 ERISA reimbursement claims are a subset of a bigger ERISA issue: priority of 

benefits and offsets generally, as between an ERISA plan and a workers’ compensation 

insurer, who pays first, and who gets an offset? How does ERISA interact with O.C.G.A. § 

34-9-243 and its corresponding Board Rule? What is the broader impact of a workers’ 

compensation claimant having a co-existing long-term disability claim? This paper will 

address those issues. 

 For the least twenty-plus years, the author’s practice has focused on recovering 

ERISA long term disability benefits for sick or injured workers and professionals. Space 

limitations prevent any serious discussion of how ERISA differs from traditional 

insurance law in both substance and procedure.  It would likely may be more useful to 
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workers’ compensation practitioners to note that you can mine a tremendous body of 

federal ERISA common law addressing issues commonly encountered in workers 

compensations, such as: 

• How are the essential duties of an occupation defined? 

• How should we resolve conflicting medical information? 

• How do we account for fluctuating or episodic disabling symptoms? 

• How do we account for pain and other subjectively disabling symptoms?  

• How should we interpret notations of improvement in medical records? 

These and many other issues have been addressed repeatedly by federal judges 

grappling with ERISA disability cases. Workers’ compensation practitioners are 

encouraged to mine this well-developed area of law to help fill in the gaps where Georgia 

appellate decision have not yet weighed.  This paper will help provide a starting point for 

researching aspects of ERISA disability law that can be helpful or informative. 

II. Subrogation – ERISA Health and Disability Insurers 

 Reimbursement claims by ERISA health plans seem to represent a growing 

obstacle to workers’ compensation settlements. The law of ERISA remains somewhat 

murky as to how these claims should be resolved in any legal context, but this is even more 

pronounced in a workers’ compensation context. Federal ERISA common law relating to 

reimbursement claims has been developed almost entirely in the context of personal 

injury litigation.  Practitioners who understand the history and development of the ERISA 

law are likely to do a better job of predicting and influencing outcomes in those remaining 

grey areas. 

 Health and disability plan reimbursement provisions vary widely in their terms. 
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Analysis of any reimbursement claim should start with a careful review of the 

reimbursement language. Some Plans state that the insurer should be reimbursed from 

the first dollar of any settlement or recovery of benefits, regardless of whether the plaintiff 

has been made whole, and without deduction for costs of recovery including attorneys’ 

fees. Other plans specify that the plan will pay a proportional share of the costs of 

obtaining the recovery, including attorney fees. Some merely claim the right of 

reimbursement and are entirely silent as to priority of rights. The burning question in 

every ERSA reimbursement claim is, do we have to honor the demand, or is the health 

plan a paper tiger?   

A. Overview of ERISA Reimbursement Claims – The Basic Rules. 

 The analysis of ERISA reimbursement and subrogation claims is closely tied to two 

concepts:  ERISA’s somewhat complicated preemption scheme and ERISA’s limited 

remedial structure.  Before getting into those details, here are some basic rules to go by: 

1.  ERISA does not preempt “state laws regulating insurance,” whether statutory, 

regulatory or common law.   

a. Georgia has adopted two doctrines which clearly “regulate insurance,” the 

“common fund” doctrine1 and “made whole” doctrine, also known as the 

rule of complete compensation. These apply to insured health 

reimbursement claims, but not to plans which are self-funded by the 

employer. 

 
1 Meaning reimbursement claims are measured against the claimant’s recovery 

net of fees and expenses.  This doctrine rests “on the perception that persons who obtain 
the benefit of a lawsuit without contributing to its costs are unjustly enriched at the 
successful litigants' expense.”  Boeing Co. v. Van Gemert, 444 U.S. 472, (1980).   
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b. These doctrines were first adopted as a matter of common law and later 

codified at O.C.G.A. §33-24-56.1. It is not clear if the statute applies in a 

workers’ compensation context, but the common law versions of the rules 

should – again, only as to insured claims. 

c. Under the Georgia law of reimbursement, insured ERISA health plans 

cannot contract around the common law rules to seek first dollar 

reimbursement.  The claimant must be made whole before a health insurer 

may claim reimbursement from a settlement.  

2. If a plan is self-funded, Georgia law does not apply at all, and the federal common 

law of ERISA takes over. 

a. Under ERISA common law, a self-funded plan can give itself a first dollar 

right of reimbursement, but the plan must describe that right clearly and 

explicitly. 

b. The ERISA statute limits fiduciaries to pursuing “equitable remedies” when 

seeking reimbursement. Thus, in order to succeed in claiming first dollar 

reimbursement, the plan must (1) explicitly reject “made whole” and 

“common fund” and (2) the plan language must give rise to a means of 

enforcement by “equitable remedy.”  This gets complicated. 

c. If the plan contains language sufficient to create an “equitable lien by 

agreement” the plan can make a claim against workers’ compensation 

settlement funds that have already been disbursed.  The settlement funds 

may be “traced” by the plan and recovered, and some cases have authorized 

claims against attorneys who disburse settlement funds around such a lien. 
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d. If the plan does not contain such language, the plan may not have any 

“equitable” remedy at all.  It cannot sue the claimant or his/her attorney for 

money damages, as this would be a “legal” remedy.  

Those are the basic rules.  What follows is a discussion of the authority for the rules, and 

a deeper dive into where the gray areas remain.  

B. Is Your Reimbursement Claim Governed by State Law or Federal 
Law (ERISA Preemption Analysis)?  
 

 The first step in any reimbursement analysis is to confirm whether the Plan seeks 

first dollar reimbursement and explicitly rejects made whole and common fund.  A typical 

provision reads something like this: 

Amounts that have been recovered by a [participant] from another party are 
assets of the Plan . . . and are not distributable to any person or entity 
without the Plan’s written release of its subrogation interest. . . . ‘[A]ny 
amounts’ that a participant recover[s] from another party by award, 
judgment, settlement or otherwise . . .  will promptly be applied first to 
reimburse the Plan in full for benefits advanced by the Plan .  .  .  and without 
reduction for attorneys’ fees, costs, expenses or damages claimed by the 
covered person.2   
 

 If the Plan does not specify first dollar reimbursement, the claim will always be 

subject to made whole and common fund, regardless of funding.   

 If the Plan language specifies first dollar reimbursement, the next step is to 

determine whether state law or federal law applies. The law of ERISA preemption 

provides the analytical framework for making this determination. ERISA preemption 

arises from Congress’s desire to bring some semblance of national uniformity to benefit 

plan administration. ERISA only applies to “employee welfare benefit plans,” as defined 

 
2 This was the language from Montanile v. Board  of  Trustees, 136 S. Ct. 651 

(2016). 
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in 29 U.S.C. § 1002(1). A threshold ERISA preemption question is whether the benefit 

provider claiming the reimbursement interest is, in fact, an “Employee Welfare Benefit 

Plan.”  If not, state law applies and no further ERISA preemption analysis is required. The 

intricacies of defining “employee welfare benefit plans” is too broad a topic to be 

adequately addressed in this paper.  Broadly speaking, however, one should be concerned 

that an “Employee Welfare Benefit Plan” is implicated if the health or disability plan has 

been sponsored by the plaintiff’s employer.4. A private, individual policy of insurance 

should never implicate ERISA. State law always controls those.  

 Assuming the benefit provider is in fact an “Employee Welfare Benefit Plan,” then 

the ERISA preemption analysis begins.  ERISA’s preemption provisions are codified at 29 

U.S.C. §1144, in three parts.  The first provision states that Congress intended ERISA to 

preempt state laws which relate to employee benefit plans:  

Except as provided in subsection (b) of this section, the provisions of this 
subchapter and subchapter III of this chapter shall supersede any and all 
state laws insofar as they may now or hereafter relate to any employee 
benefit plan ...” 29 U.S.C. §1144(a).   

 
 The general preemptive effect of subsection (a) is limited by subsection (b), 

 
4  Even if the coverage is provided through an employer, the ERISA statute contains a number of 
exceptions for benefit plans which are not “Employee Welfare Benefit Plans,” and as to which 
ERISA preemption never becomes an issue.  These include “governmental plans” (29 U.S.C.A. § 
1002(32))(i.e. federal, state and county agencies, and even county school boards) and “church 
plans” (29 U.S.C.A. § 1002(33)).  Moreover, certain plans which at first blush may “look like” 
they are sponsored by an employer may fall within ERISA’s “safe harbor” regulation, thereby 
taking them completely outside ERISA’s control.  29 C.F.R. § 2510.3-1(a)(1) (1998). Excluding 
plans and policies from ERISA coverage if: (1) the employer makes no contribution to the policy; (2) 
employee participation in the policy is completely voluntary; (3) the employer's sole functions are, 
without endorsing the policy, to permit the insurer to publicize the policy to employees, collect premiums 
through payroll deductions and remit them to the insurer; and (4) the employer receives no consideration 
in connection with the policy other than reasonable compensation for administrative services actually 
rendered in connection with the payroll deduction.  
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commonly referred to as the “savings clause”: 

Except as provided in subparagraph B, nothing in this subchapter shall be 
construed to exempt or relieve any person from any law of any state which 
regulates insurance, banking or securities.”  29 U.S.C. 
§1144(b)(2)(A)(emphasis supplied). 

 
 Thus, laws regulating insurance” survive ERISA preemption.  However, there is an 

exception to the exception, called the “deemer clause,” which exempts self-funded (non-

insured) plans from state laws regulating insurance: 

“Neither an employee benefit plan ... nor any trust established under such 
a plan, shall be deemed to be an insurance company or other insurer, 
bank, trust company, or investment company or to be engaged in the 
business of insurance or banking for purposes of any law of any state 
purporting to regulate insurance companies, insurance contracts, banks, 
trust companies, or investment companies.”  29 U.S.C §1144(b)(2)(B). 

 
 Thus, reimbursement claims by self-funded plans are governed entirely by ERISA 

common law as developed by federal courts. See, Summerlin v. Georgia-Pacific Corp. 

Life, Health and Acc. Plan, 366 F.Supp.2d 1203 (M.D.Ga 2005)(Georgia anti-subrogation 

statute did not apply to bar benefit plan's reimbursement claim since plan at issue was a 

self-funded ERISA plan). Reimbursement claims by insured plans are governed by 

Georgia laws regulating insurance, whether statutory, regulatory or common law.  See, 

Smith v. Life Ins. Co. of North Am., 466 F.Supp.2d 1275 (N.D. Ga. 2006). 

C. The Made Whole and Common Fund Doctrines Under Georgia Law. 

 Georgia common law has long embraced the “make whole doctrine,” See, Davis v. 

Kaiser Foundation Health Plan of Georgia, Inc., 271 Ga. 508, 521 S.E.2d 815 (1999).  This 

means that “an insured who has settled with a third-party tortfeasor is liable to the 

insurer-subrogee only for the excess received over the total amount of his loss.”  Cagle v. 

Bruner, 112 F.3d 1510, 1520-1521(citations omitted)(also noting that “State courts 
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generally treat the make whole doctrine as a default rule that is read into insurance 

contracts, except where it is explicitly excluded.”); See also, 16 Couch on Insurance § 

61:64 (2d ed. 1983) (if an insurer pays less than the insured's total loss, the insurer cannot 

exercise a right of reimbursement or subrogation until the insured's entire loss has been 

compensated). In applying these rules, the claimant’s loss, at least in a personal injury 

context, includes not only out-of-pocket damages, but also compensation for pain and 

suffering.   

  Effective July 1, 1997, the Georgia legislature codified the make whole and 

common fund doctrines at O.C.G.A. § 33-24-56.1.3 The statute places procedural and 

substantive limitations on reimbursement claims. In a major distinction from federal 

reimbursement law, O.C.G.A. § 33-24-56.1 specifically disallows insurers and benefit 

plans from contracting around common fund and made whole.  O.C.G.A. § 33-24-56.1(j). 

However, it is doubtful whether this statute reaches workers’ compensation claims. The 

statutory definition of "injured party" does not appear to reach a worker injured on the 

job in the absence of third party negligence: “injured party” is defined in the statute as “a 

person who alleges that he or she has been injured by the acts or omissions of a third 

party and who has received benefits from a benefit provider.”  

 Whether or not the statute applies in a workers’ compensation context, it is 

 
3 In Smith, a disability carrier was attempting to reimburse itself from the insured’s tort 

settlement by unilaterally withholding future benefits.  The court ruled against the insurer, 
holding that O.C.G.A. § 33-24-56.1 is a “law regulating insurance” within the meaning of 29 
U.S.C. §1144(b)(2)(A), thereby surviving ERISA preemption.  The court also found there was no 
issue of fact to be tried.  The plaintiff had not been completely compensated for his injuries 
based on unrebutted evidence presented to the disability insurer in defense of the 
reimbursement claim.  
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important to note that Georgia common law has also long embraced the common fund 

and made whole doctrines as a matter of public policy.  Georgia common law, too, 

prevents health insurers from trying to “contract” for first dollar reimbursement.  In the 

1999 Davis decision, supra, the Georgia Supreme Court considered the impact of the 

legislature’s recent enactment of O.C.G.A. § 33-24-56.1 and whether it constituted a 

codification of existing common law or a change in law.  The court concluded the statute 

in all respects merely codified existing Georgia common law: 

There may have been, when Duncan [v. Integon Gen. Ins. Corp., 267 Ga. 
646, 482 S.E.2d 325 (1997)] was decided in 1997, a legitimate question 
concerning the strength and extent of the public policy of complete 
compensation, but that question was put to rest by the legislature's passage 
of OCGA § 33–24–56.1. It is now clear that the public policy of this State 
will not permit insurers to require an insured to agree to a 
provision that permits the insurer, at the expense of the insured, 
to avoid the risk for which the insurer has been paid by requiring 
the insured to reimburse the insurer whether or not the insured 
was completely compensated for the covered loss. 
 

Davis, 271 Ga. At 521 (emphasis supplied). 

 Thus, at least in a tort context, a health insurer may not recover one penny of 

reimbursement until the claimant has been made whole for lost wages, medical expenses 

and pain and suffering.   

All the reported Georgia cases analyzing the “made whole” doctrine arise in a tort 

context. It appears there are no cases considering whether these common law rules should 

be applied where a health insurer is seeking reimbursement out of a workers’ 

compensation recovery. However, the Davis case so strongly adopts the “common fund” 

and “made whole” doctrines as a matter of public policy that it seems unlikely the courts 

would abandon the rules just because the money happens to be coming from a different 
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source.  See also, Thurman v. State Farm Mut. Auto. Ins. Co., 278 Ga. 162, 164, 598 

S.E.2d 448, 451 (2004)(holding a UM insurer must cover the cost of reimbursement to 

health and federal workers’ compensation insurer, noting “Georgia law can mitigate the 

financial harm inflicted by the federal policy and effectuate, as best it can under the 

circumstances, Georgia's public policy of complete compensation.”) The policy behind 

these rules is that the health insurer has been paid to accept the risk and the injury victim 

has not. The logic applies just as strongly to an injured worker as it does to a tort victim.   

D. Self-funded plans - Federal common law allows the insurer to obtain 
first dollar reimbursement. 
 

Self-funded plans are not subject to state laws regulating insurance - the federal 

common law of ERISA will always apply here.  See, FMC Corp. v. Holliday, 498 U.S. 52, 

111 S.Ct. 403, 112 L.Ed.2d 356 (1990)(finding that Pennsylvania’s anti-subrogation statute 

“regulated insurance” and survived ERISA preemption under the “savings clause,” but 

refusing to apply it to a self-funded plan based upon the “deemer” clause). Federal 

common law under ERISA adopts the “made whole” and “common fund” doctrines 

merely as default rules. Unlike Georgia law, ERISA common law allows an insurer to 

achieve first dollar reimbursement by “includ[ing] language in the plan explicitly 

providing the [plan] with the first right of recovery, even when a participant or beneficiary 

is not made whole.” Cagle, 112 F.3d at 1521-22.  See also, US Airways, Inc. v. McCutchen, 

569 U.S. ___, 133 S. Ct. 1537 (2013).  

  Self-funded ERISA health and disability plans frequently have taken the Supreme 

Court up on its invitation to explicitly reject the “made whole” and “common fund” 

doctrines. ERISA plans also commonly demand that the employee agree in writing to 
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reimburse the plan from any third-party recovery, under threat of refusal to pay further 

benefits.  Self-help via withholding future benefits is commonplace and acceptable under 

ERISA law. 

 If the plaintiff settles his claim without resolving the ERISA plan’s reimbursement 

claim, the plan fiduciary may sue the plaintiff under ERISA. The longest running 

battlefront in federal subrogation/reimbursement litigation deals with the scope of 

remedies available to the plan fiduciary when it files such a lawsuit.  Under ERISA, the 

plan fiduciary’s remedies are statutorily limited under 29 U.S.C. § 1132(a)(3) to filing suit 

“(A) to enjoin any act or practice which violates any provision of [ERISA] or the terms of 

the plan, or (B) to obtain other appropriate equitable relief: (i) to address such violations 

or (ii) to enforce any provisions of [ERISA] or term of the plan.”  

 Much ink has been spilled over what constitutes “other appropriate equitable 

relief” under ERISA. In 1993, the United States Supreme Court considered precisely that 

question and held Congress meant to allow only “those categories of relief that were 

typically available in equity.”  Mertens v. Hewitt Associates, 508 U.S. 248, 113 S. Ct. 

2063 (1993)(emphasis supplied). Much to the chagrin of lawyers and judges everywhere, 

this holding has revived the archaic distinction between legal and equitable remedies - 

breathing new intellectual life into a long dead corpse. In the wake of Mertens, the 

evolution of federal reimbursement law has basically reflected a struggle to categorize 

relief as “traditionally equitable” or “traditionally legal.”  

 In Great West Life & Annuity v. Knudson, 534 U.S. 204, 122 5. Ct. 708 (2002) the 

Court addressed for the first time the remedies available to a plan where a participant 

refused to reimburse the plan out of her tort recovery. The tort plaintiff had been rendered 
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quadriplegic in a car wreck.  The health plan paid over $400,000.00 in medical expenses.  

The plaintiffs eventually negotiated a settlement of $650,000.00.  Importantly, nearly all 

of the recovery, except attorney’s fees and Medicaid reimbursement, was paid directly to 

a special needs trust for the plaintiff, meaning the plaintiffs did not have legal possession 

of these funds. Great-West thereafter sued the Knudsons in federal court under ERISA, 

claiming that it was entitled to the full amount it had paid in benefits. 

 Justice Scalia, writing for the majority, noted that Great-West in essence sought to 

impose personal liability on the Knudsons for a contractual obligation to pay money — a 

form of relief not “typically available in equity.”  “A claim for money due and owing under 

a contract is quintessentially an action at law.”  Knudson, 122 S.Ct. at 713.  As such, the 

Court found that the claim was not permitted under ERISA, and upheld the dismissal of 

the insurer’s claims. The Supreme Court's entire resolution of this case hinged on the 

statutory language found in ERISA, i.e., whether the suit was "equitable," and whether 

the plan was authorized to bring this sort of suit by the ERISA statute. The Court did not 

discuss the propriety of allowing reimbursement as a policy matter,  and did not consider 

the issue of whether the plaintiffs were made whole.  According to the Knudson majority, 

whether reimbursement would be available in other cases was to remain an open 

question.   The Court also hinted that “[F]or restitution to lie in equity, the action generally 

must seek not to impose personal liability on the defendant, but to restore to the plaintiff 

particular funds or property in the defendant’s possession.”  Id., at 715. (emphasis 

supplied).  This language, in particular, proved to be prophetic in predicting the future of 

ERISA reimbursement litigation. 

 Somewhat unsurprisingly, the lower courts that later attempted to interpret 
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Knudson reached diametrically opposed results.1 Some courts held that the timing of the 

action could be dispositive.2  Other courts held that the dispositive factor was whether the 

plaintiff controls the money.3    

 In Great-West Life & Annuity Ins. Co. v. Brown, 192 F. Supp.2d 1376, 1381, (M.D. 

Ga. 2002) the court distinguished Knudson because the funds at issue were placed in the 

plaintiff’s attorney’s trust account and as such were “identified and clearly traceable to 

the award from third parties.”  Therefore, the court held that Great-West was entitled to 

restitution (equitable relief under ERISA) with respect to the funds and granted summary 

judgment to the plan administrator.4  For a time after Knudson, with decisions like Brown 

basically penalizing attorneys for holding funds in escrow, plaintiffs’ attorneys concluded 

 
1  See, e.g., Bauhaus USA, Inc. v. Copeland, 292 P.3d 439, 445 (5” Cir. 2002)(prohibiting action 
because funds not in plaintiff’s possession): IBEW-NECA Southwestern Health & Benefit Fund 
v.  Douthitt, 211 F.Supp.2d 812, 816 (N.D. Texas 2002) (permitting action because funds held in 
plaintiff’s attorney’s trust account). 
 
2  See Primax Recoveries, Inc. v. Goss, 240 F.Supp.2d 800, 803 (N.D. Ill. 2002) (prohibiting 
ERISA plan form seeking to impose a trust on potential proceeds); Primax Recoveries, Inc. v. 
Carey, 2002 WL 1968339 (S.D.N.Y. 2002) (barring plan’s request for an equitable lien against 
future settlement); Primax Recoveries, Inc. v. Duffy, 204 F.Supp.2d 1111 (N.D. Ill.2002) 
(prohibiting plan fiduciary from recovering against funds already received but not prohibiting a 
lien on specific funds yet to be received). 
 
3 See, Welmark, Inc. v. Deguara, 257 F.Supp. 2d 1209, 1216 (S.D. Iowa 2003)(permitting 
declaratory judgment action on reimbursement claim because the funds were in the insured’s 
attorney’s trust account). 
 
4  See, also IBEW-NECA Southwestern Health & Benefit Fund v. Douthitt, 211 F. Supp. 2d 812 
(N.D. Tex. 2002) (plan’s action to recover funds under reimbursement provision was within the 
subject matter jurisdiction of district court under ERISA to order restitution in equity, where 
plan was seeking to impose constructive trust over funds being held by beneficiary’s attorney);  
Administrative Committee of Wal-Mart Stores, Inc. v. Varco, 2002 ~Q 31189717 (N.D. Ill. 
October 2, 2002), rev’d on other grounds,338 F.3d 680 (7th Or. 2003) (plan could recover 
monies in plaintiff’s possession; however, claim would be reduced by proportional share of 
attorney’s fees). 
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that the safest course in settling a case around a reimbursement claim was to disburse the 

settlement proceeds to the plaintiff with instructions to “comingle” and/or spend the 

funds as quickly as possible.  More recent cases strongly suggest otherwise, as discussed 

below.  

 The Supreme Court again considered a self-funded plan’s reimbursement 

remedies under ERISA in 2006 in Sereboff v. Mid-Atlantic Medical Services, Inc., 200 

U. S. 321, 126 S.Ct. 1869, 164 L.Ed.2d 612 (2006). In this case the plan paid approximately 

$75,000 for the treatment of injuries suffered by a plan participant and her spouse, who 

subsequently received $750,000 pursuant to a third-party tort settlement. The plan 

required reimbursement to the plan from any third-party recovery, without reduction for 

failure to receive the full damages claimed. Mrs. Sereboff refused to comply with this 

reimbursement provision despite repeated, written demands by the fiduciary.  At the trial 

level the fiduciary obtained a preliminary injunction requiring the Sereboffs to set aside 

sufficient funds from the settlement, pending a final ruling on the merits. 

 As in Knudson, the Court’s opinion in Sereboff turned on whether the relief the 

plan fiduciary sought constituted “equitable relief” within the meaning of Section 

502(a)(3) of ERISA. In a unanimous opinion authored by the newly appointed Chief 

Justice Roberts, the court characterized the plan’s action as one seeking an equitable lien 

imposed by agreement on “specifically identifiable funds” in the possession of the 

Sereboffs.  The opinion seems to rest largely on the language of the plan as being sufficient 

to create an equitable lien, and on the fact that Mid-Atlantic sought “specifically 

identifiable” funds that were “within the possession and control of the Sereboffs”— 

namely, “that portion of the tort settlement due Mid-Atlantic under the terms of the 

Chapter 4 
17 of 43



15 
 

ERISA plan, set aside and ‘preserved [in the Sereboffs’] investment accounts.’” Id.,  126 

S.Ct. at 1874. Highlighting further the importance of “identifiable funds,” the Court 

stated, “This Court in Knudson did not reject Great-West’s suit out of hand because it 

alleged a breach of contract and sought money, but because Great-West did not seek to 

recover a particular fund from the defendant. Mid-Atlantic does.”  Id. 

 Counsel for Sereboff argued that Knudson imposed a strict “tracing requirement” 

on all recoveries – i.e., that traditional rules of equity imposed a duty on the plan to 

directly trace the funds sought to those the plan had advanced. Justice Roberts, however, 

distinguished between an “equitable lien sought as a matter of restitution” and an 

“equitable lien imposed by agreement.” Only the former requires strict tracing. Id. 

 The Sereboffs also made a “timing” argument - asserting that an equitable lien 

could not be imposed by agreement because at the time the beneficiary agrees to the plan 

reimbursement provision there are no funds to which the lien could attach. However, 

Justice Roberts, citing a 1914 attorney lien case, cited “the familiar rul[e] of equity that a 

contract to convey a specific object even before it is acquired will make the contractor a 

trustee as soon as he gets a title to the thing.” Id. at 1874.  All that is required is that the 

plan document (as well as, presumably, the summary plan description) must clearly 

obligate the participant to reimburse the plan from specifically identifiable funds.  Id. at 

1875.  The Court concluded that the Mid-Atlantic plan met this requirement, identifying 

a particular fund, distinct from the Sereboffs’ general assets, namely “‘[a]ll recoveries 

from a third party (whether by lawsuit, settlement, or otherwise)’— and a particular share 

of that fund to which Mid-Atlantic was entitled—‘that portion of the total recovery which 

is due [Mid-Atlantic] for benefits paid.’” Id. 
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 The Court also appeared to limit Knudson to its facts, stating it was not necessary 

in Knudson “to catalog all the circumstances in which equitable liens were available in 

equity; Great-West claimed a right to recover in restitution, and the Court concluded only 

that equitable restitution was unavailable because the funds sought were not in Knudson’s 

possession.”  Id. at 1876. 

 The Sereboff Court left open the question of whether a plan may obtain 

reimbursement even though the participant ends up with less than a complete recovery.  

Sereboff in fact argued that, if the participant receives less than a full recovery, the relief 

cannot be characterized as “truly equitable” within the meaning of ERISA Section 

502(a)(3). However, the Court brushed aside this argument, not on its merits, but because 

it had not been raised below.  Id. at 1877. 

  In McCutchen v. US Airways, Inc., 569 U.S. ___, 133 S. Ct. 1537 (2013), the 

Supreme Court unanimously rejected an attempt to make the common fund and make 

whole doctrines a non-negotiable part of ERISA’s law of equity.  In a 5 to 4 decision, the 

Supreme Court ruled that the written terms of the medical plan prevail over any potential 

equitable defenses such as the “common fund” or “make whole” doctrines. However, the 

US Airways plan was silent as to how to allocate the costs of recovery. The majority 

therefore determined that the common-fund doctrine provided the best indication of the 

parties’ intent. The rule adopted by McCutchen is that the written terms of the ERISA 

medical plan prevail over any potential equitable defenses.  

In its most recent holding on the subject, Montanile v. Board of Trustees, 136 S. 

Ct. 651 (2016), the court confirmed that “dissipation” of disbursed settlement funds 

(meaning comingling and spending by the tort plaintiff) defeats a claim of reimbursement 
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based on an equitable lien by agreement.  The Montanile Court disallowed the Plan from 

making a claim against the tort victims’ general assets where almost all of the settlement 

funds were spent on nontraceable items, meaning there was no “specific, identifiable 

fund” to which an equitable lien could attach. “A defendant’s expenditure of the entire 

identifiable fund on nontraceable items (like food or travel) destroys an equitable lien. 

The plaintiff then may have a personal claim against the defendant’s general assets—but 

recovering out of those assets is a legal remedy, not an equitable one.”  Id. at 658. 

Since Montanile, sophisticated self-funded plans have drafted language requiring 

reimbursement before the injured participant receives any money and allowing 

reimbursement by withholding future benefits otherwise payable. 

E. Practical Pointers and Dangers Under The Current State of ERISA 
Law. 
 

If you are handling a workers’ compensation action involving a self-funded ERISA 

lien, you have a much better of chance of securing a favorable resolution of the lien 

assertion if you undertake the resolution prior to Settlement and Release. Any other 

approach may create future liabilities for your client or even yourself. Attempts to utilize 

the Montanile approach (settle, disburse, comingle and spend) are not risk-free.  For 

instance, in Board of Trustees of National Elevator v. Goodspeed, 2019 WL 1934475 

(E.D.Pa. May 1, 2019), the court allowed the health plan to “trace” disbursed settlement 

funds and make claims against a $ 200,000 certificate of deposit and a $ 62,000 van.  

“Neither of these could be characterized as nontraceable items such as services, food, or 

travel. The fact that both items first passed through the joint account owned by Defendant 

and his wife does not confer “nontraceable” status upon these two items.”   
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Even worse, attorneys who ignore the valid reimbursement claims from self-

funded ERISA plans may be held liable for doing so.  In a recent case from the Northern 

District of Illinois a health plan sought reimbursement of medical bills totaling 

$312,286.50 against a $1.5 million medical malpractice settlement.  The ERISA plan sued 

the tort victim and her lawyer and law firm.  The court found that the common fund 

doctrine was adequately refuted and that the lawyer and law firm are proper party 

defendants.  Central States v Haynes, 2019 WL 3252231  (N.D.Ill. July 19, 2019). 

III. ERISA Disability Insurance 

Many injured workers are also covered by the employer’s long term disability 

(“LTD”) plan. These claims, too, are governed by ERISA.  Every workers’ compensation 

practitioner would benefit from having a basic working knowledge of ERISA law and 

procedure. ERISA law governing LTD claims (and other claims for benefits) is like 

workers’ compensation in that there is a statutory framework (much more basic and less 

detailed than in workers’ compensation), further fleshed out by regulations, and with the 

remaining gaps filled in by federal court-made common law. 

ERISA procedure is a minefield for claimants.  If a dispute arises relating to an 

ERISA long term disability benefit the claimant may not file a typical breach of contract 

lawsuit in which discovery is undertaken and witnesses testify.  First, as a precondition to 

any ERISA lawsuit, the claimant must submit an “Administrative Appeal” asking the 

insurance company to review its own decision. If the claimant fails to appeal the claim is 

dead – forever.  If the appeal is unsuccessful, then the claimant may then sue.   

In any ERISA lawsuit there is usually little, if any discovery, and the federal judge 

is generally limited to resolving the case on summary judgment by reviewing the 

Chapter 4 
21 of 43



 

 

insurance company’s claim file – a cold stack of paper.  The judge never lays eyes on the 

claimant or any other witness.  There is no cross examination of adverse witnesses.  Often 

the claimant must prove not only by a preponderance of the evidence that he is disabled; 

he must prove the insurer “abused its discretion” or acted “arbitrarily and capriciously.” 

Even if the insurance company is found to have acted abusively or fraudulently the 

claimant may not bring a bad faith claim or seek compensatory damages.   

All of these concepts together mean two things:  (1) the perception that ERISA is a 

difficult legal environment is accurate; and (2) that the ERISA administrative appeal is 

the most critical phase of any ERISA claim. The appeal is the claimant’s last opportunity 

to provide supporting evidence.  If the evidence does not persuade the insurer to pay the 

claim, the body of evidence submitted on appeal must be adequate to overcome ERISA’s 

difficult burden of proof and persuade a federal judge that the insurer denied the claim 

arbitrarily. 

A. The Definition of Disability is Important - “Own Occupation,” the 
“National Standard” and “Any Occupation” 

 
 LTD policies come in many forms. Private policies tend to offer a specified monthly 

benefit payment, agreed upon in advance.  Most private policies insure the policyholder 

against disability from one’s actual occupation, i.e., “own occupation coverage.”  Under 

the best private policies, even if the insured can work in some other occupation, the policy 

will pay the agreed-upon benefit so long as poor health prevents the insured from 

performing his/her insured occupation.  With private policies we can negotiate a benefit 

that is not reduced by “other income,” whether that income comes from SSDIB, workers’ 

compensation, a third-party tort recovery, or even working in a different occupation. 
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 By comparison, most ERISA group coverage only pay a percentage of pre-disability 

income (usually 60 percent), and provide own occupation coverage for the first 24 months 

and “any occupation” coverage thereafter. “Any occupation” coverage means that the 

employee is disqualified from receiving benefits if his health allows him to work full time 

in some other occupation “for which he is otherwise qualified.” In other words, to recover 

beyond 24 months of group LTD benefits, a claimant must prove something very close to 

the workers’ compensation “catastrophic injury” standard.  

 In almost every case, the only way the employee will receive benefits beyond the 

24th month is if his medical condition prevents him from performing full time “sedentary” 

work; in other words, office work or some other sit-down job with minimal physical 

requirements. However, federal courts have recognized that not all sedentary work is 

alike. Any claim of disability versus employability must be measured with respect to how 

a given occupation is actually performed, with consideration also given to the cognitive 

and emotional/stress demands of the occupation. Morrison v. PNC Financial Services 

Group, Inc., 2015 WL 1471865 (D.N.J. March 31, 2015); McDonough v. Aetna Life Ins. 

Co., 2015 WL 1684079 (1st Cir. April 15, 2015). See also, Elliott v. Metropolitan Life Ins. 

Co., 473 F.3d 613, 620 (6th Cir. 2006)(disability decision was erroneous "because it relies 

on a general notion of 'sedentary' work rather than on the duties that [the claimant's] 

occupation entailed"). 

B. Not All “Own Occupation” Coverage is Created Equal - Own Job 
or National Standard? 
 

 Disability benefits are more likely to be paid if the disability is measured with 

respect to the claimant’s actual job duties, as opposed to some watered-down, less 
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demanding version of those duties.  Variations in policy language defining “disability” and 

“occupational duties” can have a major impact on just how much protection against 

disability is really being offered.  One court noted, somewhat obviously, “Eleven action-

filled hours are not equivalent to eight sedentary hours."  Thomas v. Hartford Life Ins.Co. 

of America, 2013 U.S.Dist.LEXIS 183624  (S.D.N.Y. 2013).  The court had to make this 

obvious distinction because a disability carrier had tried to equate a fast-paced hospital 

nursing job to a quiet, medical office version of the same “nurse” job title.  The demands 

of the two could not be more different. This demonstrates vividly that the level of 

protection offered by disability insurance depends greatly on how one’s “occupation” is 

defined in the policy and at the time of the claim.    

  With “own occupation” coverage, many workers understandably expect that if they 

are unable to perform the duties of “the job” they most recently performed, they will 

qualify as “disabled.”  Sometimes this is true, and sometimes it is not.   Not all “own 

occupation” coverage is created equal.  The best form of group disability coverage pays a 

benefit where the plan participant is unable to perform “the material and substantial 

duties” of his or her “regular occupation” or “own occupation” as he or she actually 

performed it.  In other words, in this context the insured’s “occupation” and his or her 

last “job” are defined identically.  

 Where the term “regular occupation” or “own occupation” is undefined in the 

policy, the court is more likely to refer to a claimant’s actual job to determine his or her 

duties. For instance, in Freling v. Reliance Std. Life Ins. Co., 315 F.Supp.2d 1277 (S.D. 

Fla.  2004), the court noted that the term "regular occupation" was undefined, but was 

critical to properly determining the claimant's "material duties" under the Plan. The 
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insurer relied on a generic DOT job description to define the claimant's regular 

occupation, omitting several duties that the claimant could no longer perform.  Id. at 

1287-1288. The court noted that the term "regular occupation" is modified by the qualifier 

"his/her." Thus, the policy's plain language supports some particular connection between 

the insured and the occupation, rather than a “national standard.” Id. See also, Ebert v. 

Reliance Std. Life Ins. Co., 171 F. Supp. 2d 726, 735 (S.D. Ohio 2001)(chastising insurer 

for using a DOT job description which bore no relation to the plaintiff's actual job 

description, noting "[c]lassifications of job duties such as sedentary, light, medium and 

heavy are of little consequence when they are based on a job that is not the job performed 

by Plaintiff or are based on a job that is not sufficiently similar to the job performed by 

Plaintiff."). 

 Other policies explicitly state that the duties of the insured “occupation” must be 

determined according to a “national standard,” meaning “how the occupation is 

ordinarily performed in the national economy as opposed to how it is performed for a 

particular employer or at a particular location.”  This definition often results in the most 

strenuous duties of the job being omitted from consideration.  The net effect is that the 

disability will be measured with respect to a far less demanding version of one’s “own 

occupation.”  A person disabled from performing “medium” level work might be able to 

perform a “sedentary” occupation as reclassified under the “national standard.”   This has 

been the downfall of many claims.  For instance, someone in outside sales may tolerate 

his office duties, but be unable to travel by car or plane.  The “national” definition of 

“salesman” includes sales positions which do not involve travel, so although the inability 

to travel may prevent the client from performing his actual “job,” it still may not qualify 
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him as disabled from his “own occupation” as ordinarily performed in the national 

economy. This is a hard principle for clients to grasp, but claim denials based upon this 

distinction have been upheld by the courts.4 

 According to the traditional definition of sedentary work, a worker must be able to 

sit for the “majority of the workday.” (United States Dept. of Labor Dictionary of 

Occupational Titles, Appendix C.)  Insurers also often suggest that a claimant’s positional 

intolerance can simply be overcome by “changing positions as often as needed.”  Aside 

from the questionable assertion that workers have such freedom to move around in the 

workplace without concerns of disrupting productivity and work flow,5 it could be argued 

 
4 See, Osborne v. Hartford Life & Accident Insur.Co., 2006 U.S.App.LEXIS 24540 (6th 

Cir. 10/3/2006): 
 

 The main issue in the district court was whether Hartford’s use of the DOT 
adequately described Osborne’s occupation.  The plaintiff maintained that 
Hartford had to look at his actual duties, including the extensive travel he had to 
engage in prior to the onset of disability.  Applying a deferential standard of review, 
however, the district court found no abuse of discretion in Hartford’s 
determination.  The Court of Appeals affirmed, finding: 

 
We agree with the district court that Hartford's use of the Dictionary to determine 

Osborne's "own occupation" was not arbitrary and capricious, but on the contrary was 
"reasonable." The word "occupation" is sufficiently general and flexible to justify determining a 
particular employee's "occupation" in light of the position descriptions in the Dictionary rather 
than examining in detail the specific duties the employee performed. 

 
5 See, Hillock v. CNA , 2004 WL 434217 (N.D. Ill. 2004) (“. . .[T]he mere fact that she spent 
some portion of her day sitting and some portion standing does not automatically mean that she 
had the power to choose when she did these things. . . Many of these tasks are time-dependent 
and cannot be put off to a time when a person Error! Main Document Only.is feeling better. 
Moreover, approximately half of her work day was spent working with other people, which 
would make it even more unlikely that she could work on her own time table. CNA's rationale is 
based on the assumption that the vice-president for whom Hillock worked would tailor any 
requests around Hillock's recurring need to change position every 10 or 20 minutes. In sum, 
while it is perhaps reasonable to assume that some of her job duties could be done on an "as 
needed" basis, it is not reasonable to suppose (without any other evidence to back up the 
assertion) that all her job requests were of this type.” 
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that this is an irrelevant assertion under many policies because it involves changing the 

job to allow a worker the flexibility to change positions.  This should be a forbidden 

consideration if the policy requires determining a disability based upon how the 

occupation is “ordinarily performed.” 

 These examples demonstrate how definitions of disability and of “regular 

occupation” can have a profound and sometimes under-recognized effect on the quality 

of coverage.   

C. The “Any Occupation” Definition of Disability 

 Most employer-sponsored long-term disability plans have a change in definition of 

disability after 24 months of benefits, requiring the claimant to demonstrate disability 

from “any occupation for which he is otherwise qualified by age, education and 

experience.”  Broadly stated, these policies stop paying benefits if there is any full time 

work the worker can perform.  Workers are routinely unaware their disability coverage 

contains such a provision. For all but the most serious, career-ending injuries or illnesses, 

this effectively turns most group coverage into 24-month coverage.   

 The question often arises whether an insurer may deny disability benefits because 

it has identified an occupation the insured could theoretically perform, no matter how 

dissimilar in duties or income to the insured’s previous occupation.   For the majority of 

jurisdictions, the question is whether the identified occupation provides approximately 

the same compensation as the claimant's "own occupation," or at least as much as the 

disability benefit itself. See, Mossa v. Provident Life and Casualty Company, 36 F. 
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Supp.2d 524, 528-31 (E.D.N.Y. 1999) (holding that the plain meaning of the "any 

occupation" provision of a long term disability policy permits the fact finder to consider 

the plaintiff's salary history, as well as a wage analysis of other available occupations, to 

determine in what other gainful occupations a claimant might reasonably be expected to 

engage because of his education, training or experience); Hoffert v. Commercial 

Insurance Company of Newark, 739 F.Supp. 201, 205-06 (S.D.N.Y. 1990) (awarding a 

surgeon disability benefits under an "any occupation" definition where his participation 

in a non-surgical medical practice generated substantially less earnings than he realized 

as a surgeon); Kooker v. Benefit Ass'n of Ry. Employees, 246 N.W.2d 743, 745 (N.D. 1976) 

(noting that "[i]ncome which could be derived from another occupation is an important 

consideration" in determining whether plaintiff is entitled to recovery under "other 

occupation clause," and holding that plaintiff may recover if available jobs "do not return 

a compensation reasonably comparable to that earned in the insured's former 

occupation"); Mason v. Loyal Protective Lif. Ins. Co., 91 N.W.2d 389, 392 (1958) (holding 

where the policy barred recovery if insured could engage in any gainful occupation for 

which he is reasonably fitted, any occupation must reasonably approximate the same 

livelihood as the insured's regular occupation). 

 In Georgia, and in the Eleventh Circuit, it is unclear whether the majority view will 

be followed.  In Parker v. Prudential Ins. Co. of Am., 224 Ga. App. 865, 868, 482 S.E.2d 

483, 486 (1997), the evidence supported that Parker suffered from a mental disability 

which  prevented him from resuming employment in the type of business management 

position he held at Georgia-Pacific when the policy was issued.  He was, however, able to 

work on a full-time basis as a sole practitioner CPA, earning less than 20 percent of what 
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he earned in his former occupation.  The court noted, “[a]lthough the disability policy 

insures against loss of earning capacity and not necessarily loss of income, Parker's 

diminished income as a CPA after incurring the disability is an important factor to be 

considered, along with the character of the duties performed and the nature and extent of 

the disability, in determining whether or not his employment as a CPA is sufficient to 

deny him total disability benefits under the policy.” The court ultimately held that 

whether Parker was totally disabled under the policy definition and entitled to benefits 

was a question for a jury. 

 Likewise, in Gladstone, MD v. Provident Life and Acc. Ins. Co., 533 F.Supp.2d 1227 

(2007), the Court held that a jury question was presented on the issue of total disability 

despite an agreement between the parties that the insured’s health prevented him from 

operating as an obstetrician.  The insured was limited to performing office work only, and 

earned only 37 percent of his pre-disability income. Thus, a jury would have to determine 

whether the physician was disabled from performing the material and substantial duties 

of his occupation. 

D. The Eleventh Circuit Takes a Practical View of “Any Occupation” 
Disability 

 
 Regardless of the definition of disability in the policy, the Eleventh Circuit has 

rejected an overly literal interpretation of disability policies which would require an 

"absolute state of helplessness on the part of the insured."  Helms v. Monsanto Co., 728 

F.2d 1416, 1421 (11th Cir. 1984).  The theoretical ability to perform only one of several 

indispensable job duties does not "approach the dignity of a livelihood."  Id at 1422.  Also, 

occupational duties cannot be viewed in isolation.  Where an occupation consists of 

Chapter 4 
29 of 43



 

 

several essential, or unavoidable duties, the employee must be able to perform 

"substantially all" of them to perform the occupation.  See, L. Russ and T. Segalla, Couch 

on Insurance 3d § 147:106 at 147-148.   

 Every occupation, without exception, requires the employee to show up reliably 

and consistently, and to have sufficient energy to work at a productive pace throughout 

the day.  "In order to perform a job satisfactorily, to carry out its duties, a worker must be 

able to perform the tasks it requires from the beginning to the end of the work day . . .   . . 

.[t]his is another way of saying that the duty of a job is to perform its tasks as many times, 

and as long throughout the workday, as the job requires."  Tippitt v. Reliance Std. Life 

Ins. Co., 457 F.3d 1227, 1236 (11th Cir. 2006); See also, Mitchell v. Eastman Kodak Co., 

910 F. Supp. 1044, 1051 (M.D. Penn. 1995)(it is the absence of any definable pattern that 

makes the illness disabling), aff'd Mitchell v. Eastman Kodak Co., 119 F.3d 433, 443 (3d 

Cir. 1997); McIntyre-Handy v. APAC Customer Services, Inc., 2005 WL 5369158, *6 

(E.D. Va. 2005)(absenteeism causes a burden on the employer who "is not required by 

the ADA to grant the plaintiff unpredictable and indeterminate leave);  Rogers v. 

International Marine Terminals, Inc., 87 F.3d 755, 759 (5th Cir. 1996), quoting, Carr v. 

Reno, 23 F.3d 525, 530 (D.C. Cir.1994)) ("[a]n essential element of any government job 

is an ability to appear for work ... and to complete assigned tasks within a reasonable 

period of time").   

 So, if an insured cannot reliably show up to work and carry out his duties 

consistently, then he should be disabled under any definition of “occupation” or 

“disability. 

Chapter 4 
30 of 43



 

 

E. Other Under-Recognized Pitfalls: Offsets, Limitations, and 
Exclusions. 
 

 Group disability policies are sold in the marketplace with an à la carte approach 

to features and coverage.  Disability coverage exemplifies the adage “you get what you pay 

for.” Truly cheap coverage is available, but it usually comes at the cost of comprehensive 

coverage. Cheap disability coverage may be so watered down that, in the event of a claim, 

the claimant learns he or she merely paid for the illusion of coverage. Below are additional 

examples of “fine print” that waters down coverage in ways some insureds often do not 

appreciate until it is too late. 

1. Offsets and Deductions 

 Almost all employer-sponsored policies include offset provisions which reduce the 

basic or gross monthly benefit by the claimant’s receipt of “other income benefits.” “Other 

income benefits” include workers compensation disability benefits, Social Security 

disability benefits, veteran’s benefits, and employer funded retirement plans, among 

other things. In fact, most group policies allow for an offset not only for the primary Social 

Security disability income benefits paid to the disabled worker, but also for the additional 

dependent benefit paid to spouses and children because of the worker’s disability. This 

can result in a reduction of the actual long-term disability payment by as much as $3500 

per month, or $42,000 per year. For example, the Social Security offset alone commonly 

results in the long term disability payment being between zero and 25 percent of the gross 

amount described in the policy. Again, this often comes as a complete shock to a disabled 

worker who believed he was “covered for disability.”   

 Another fairly common offset scenario involves a worker who becomes disabled, 
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but whose claim is initially denied by the group long-term disability carrier.  The worker 

is eligible for the employer’s retirement plan, and elects to take retirement as a financial 

stopgap while battling the insurer to recover long-term disability benefits.  Workers are 

often dismayed when upon successfully recovering disability benefits at a later date, they 

find those benefits reduced by the retirement benefits received in the interim.  From the 

disabled worker’s point of view, the disability insurer wrongfully withheld benefits, and 

then obtained the financial benefit of the worker’s own retirement savings.  

 All too often, contractual offsets and deductions cause the value of the disability 

coverage to approach zero.  It pays to be aware of these features and to take seriously the 

potential impact of offsets and deductions on the value of disability coverage limitations 

commonly written into group disability policies.  

 When an LTD claim and workers’ compensation claim co-exist, the question 

frequently arises which insurer has primary responsibility, and which gets the offset. 

O.C.G.A. § 34-9-243 says that the Comp insurer gets an offset for STD and LTD payments, 

but only to the extent the employer paid the LTD premiums. However, most LTD Plans 

say that the LTD insurer gets an offset for Comp benefits paid.  One method of resolving 

this question is by noting that the LTD Plan is usually signed by a high-level executive for 

the Employer.  While there is no legal authority for this (yet), the signed LTD Plan should 

operate as a written waiver of the 243 offset, meaning the Comp insurer must pay first, 

and the LTD carrier can take an offset.  In the event of settlement, a workers’ 

compensation claim, note also that most LTD Plans will honor the Hartmann prorated 

amount in computing the offset.  Plan language will control, however, and nothing 

requires the insurer to do so in the absence of such Plan language.  
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2. Mental and Emotional Disorders - Usually Limited to Twenty-
Four Months. 

 
 Almost all employer-sponsored plans contain a two-year limitation on disabilities 

caused by psychiatric, emotional, or cognitive disorders. These limitations come in 

various formulations. For instance, Metropolitan Life Insurance Company sometimes 

defines them as limiting medical conditions “which meets the diagnostic criteria set forth 

in the most recent edition of the Diagnostic and Statistical Manual of Mental Disorders 

as of the date of Your Disability. A condition may be classified as a Mental or Nervous 

Disorder or Disease regardless of its cause.” The meaning of this language has been 

litigated more than once.  See, E.G. Reid v. Metro.Life Ins.Co., 2013 U.S.Dist.LEXIS 

66755 (N.D.Ga. March 29, 2013)(holding MetLife unreasonable when it attempted to 

apply the limitation on a claimant with bipolar disorder but with a primary organic 

impairment of dementia, consistent with a family history of Alzheimer's disease and MRI 

findings of cerebral atrophy). 

  Standard Insurance Company, which seems to have written a good deal of group 

coverage to law firms in the Atlanta legal market, has a different formulation of the mental 

disorder limitation.  A case this author handled against Standard demonstrates the pitfalls 

of having a “mental disorder” limitation in a group policy covering lawyers.  Attorneys 

work primarily with our minds, as opposed to our bodies, and we work under a great deal 

of stress.  The nature of our occupation means that we can work through some fairly 

serious physical injuries and illnesses.  However, it takes relatively little impairment in 

cognitive, intellectual or emotional functioning for us to become unable to effectively 

perform the duties of our chosen profession.  A diminished or damaged mind, even 
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minimally so, can be disabling to a lawyer because we need our full mental faculties at all 

times.  A mental disorder limitation could leave an attorney who believes he is “covered 

for disability” being considerably less covered than he thought. 

   In Nevitt v. Standard Life Insurance, Case No. 1:08-CV-3641-TWT (N.D. Ga.  

2009), Standard attempted to limit the benefits of an admittedly disabled attorney who 

fell down a flight of stairs and claimed traumatic brain injury and crippling migraine 

headaches.  He also suffered anxiety and depression, probably secondary to his physical 

injuries and subsequent life changes.  Under the Standard policy, benefits were limited 

for disabilities “caused or contributed to” by a  "Mental Disorder," defined as "any mental, 

emotional, behavioral, psychological, personality, cognitive, mood or stress-related 

abnormality, disorder, disturbance, dysfunction or syndrome, regardless of cause 

(including any biological or biochemical disorder or imbalance of the brain) or the 

presence of physical symptoms.  Mental Disorder includes, but is not limited to, bipolar 

affective disorder, organic brain syndrome, schizophrenia, psychotic illness, manic 

depressive illness, depression and depressive disorders, anxiety and anxiety disorders."    

 Standard attempted to limit benefits by arguing Mr. Nevitt’s anxiety and 

depression “caused or contributed to” his disability.  In a summary judgment order, the 

court neatly outlined the parties’ positions: 

The parties dispute whether the mental disorder limitation applies to a 
claimant who suffers from anxiety and depression but is independently 
disabled by a coexisting physical disease or injury. Nevitt asserts that the 
limitation should not limit benefits if a claimant would be totally disabled 
absent his mental disorder. The Standard Claim Manual supports this 
interpretation. It provides:   

 
LTD benefits will end when the [mental disorder] limitation period ends,  
unless the claimant remains Disabled as a result of a covered Physical  
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Disease, Injury, Pregnancy, or combination thereof. In other words,  
LTD Benefits will end if, at the end of the limitation period, the claimant  
would not meet the definition of Disability absent the Mental Disorder.  
(Pl.'s Br. in Supp. of Mot. to Compel Disc., Ex. 32 at 4.)  

 
The Court agrees, and finds that the mental disorder limitation applies only 
to the extent that Nevitt is not independently disabled by migraine 
headaches, cervical injuries, and post-concussive syndrome.  

 
 The Court ultimately awarded benefits to Mr. Nevitt as a matter of law, but only 

after he underwent a two-year claim process and another year and a half of litigation with 

no income.6    

 Even very sophisticated consumers, including attorneys, do not understand the 

huge holes in their disability coverage created by policy limitations, with Mental Disorder 

limitations being but one example. 

3. “Objectively” and “Subjectively” Based Claims. 
  
 One of the most common grounds upon which insurers deny claims is the absence 

of sufficient “objective evidence” to support the claim.  Broadly stated, “subjective” 

evidence is based upon a claimant’s say-so, and cannot be verified by testing or 

observation.  “Objective” evidence is basically the opposite - something that can be 

verified by testing or observation.  It has become increasingly common for insurers of 

group disability plans to explicitly require “proof of claim”, which includes “objective 

 
6  The Court in Nevitt reached its result bypassing the issue of which party bore the 

burden of proof in establishing the limitation's applicability.  However, it is a basic tenet of 
insurance law that the burden falls on the insurer to establish that a policy exclusion or 
limitation is applicable.  A number of ERISA cases have placed the burden on the insurer in such 
situations - See, Hurst-Rosche Eng'rs, Inc. v. Commercial Union Ins. Co., 51 F.3d 1336, 1342 
(7th Cir.1995); Glista v. UNUM Life Ins. Co. of Am., 378 F.3d 113, 127 (1st Cir. 2004); Caffey v. 
UNUM Life Ins. Co., 302 F.3d 576, 580 (6th Cir. 2002); Farley v. Benefit Trust Life Ins. Co., 
979 F.2d 653, 658 (8th Cir.1992); Fought v. Unum Life Ins. Co. of America, 357 F.3d 1173, 1185 
(revised 379 F.3d 997) (10th Cir. 2004) (Under ERISA, an insurer bears the burden of proving 
facts supporting an exclusion of coverage).   
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evidence.”  Other policies even limit a claimant to 24 months of benefits’ if the claim is 

based upon “self-reported” or subjective symptoms. 

The objective/subjective evidence dispute raises many legal questions:  What 

exactly qualifies as “objective evidence”? For instance, is evidence which objectively 

supports a diagnosis that is commonly disabling, but only indirectly supports impairment 

from work, still “objective” evidence?  Is it appropriate to insist on objective evidence 

when the alleged diagnosis is not susceptible to objective proof? May a Plan properly 

require objective evidence if the subjective evidence is otherwise credible?  How liberally 

or strictly will courts construe “self-reported” limitations? 

A diagnosis is not, in and of itself, proof of disability.  We can perhaps infer from 

the diagnosis how likely it is to be disabling, but the diagnosis only tells there is a potential 

for disability.  In other words, it is not the diagnosis that causes a disability; it is the 

symptoms of the diagnosis that interfere with work. A patient who has a herniated disc in 

his spine is not disabled by the disc, per se, but by the pain caused by that abnormal 

condition. There is no objective test for pain. A patient undergoing chemotherapy for 

cancer treatment is likely to experience crippling fatigue and nausea. In its early stages 

cancer may not be disabling, but symptoms brought on by treatment may be.  However, 

neither nausea nor fatigue is susceptible to objective measurement or verification. Herein 

lies the problem: although it is easy to objectively prove that the patient has cancer and is 

undergoing chemotherapy, the patient’s “subjective” symptoms may cause the disability, 

and these are harder to quantify or prove. Weitzenkamp v. Unum Life Ins. Co. of America, 

661 F.3d 323, 329 (7th Cir. 2011)("For most illnesses and injuries, the disabling aspect is 

not the disease itself, but the pain, weakness, or fatigue caused by the illness or injury. 
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Even diseases that are extremely likely to cause an inability to work, such as stage IV 

cancer or advanced heart disease, are disabling because of the pain, weakness, or 

fatigue.”).   

 The Eleventh Circuit has said that “objective evidence” includes the “consistent 

diagnosis” of a condition by the claimant’s physicians “along with the consistent 

observations of physical manifestations of [that] condition.”  Oliver v. Coca-Cola Co., 497 

F.3d 1181, 1197 (11th Cir. 2007), reh'g granted and partially vacated on other grounds, 

506 F.3d 1316 (11th Cir. 2007).  The Eleventh Circuit in Oliver found that Coca-Cola 

abused its discretion as a matter of law in denying benefits, noting that the claimant 

“submitted voluminous medical documentation from at least six treating physicians . . . 

including records of physical examinations, treatment notes, and the results of several 

objective diagnostic laboratory tests including an MRI, two EMGs, and a nerve 

conduction test that supported his treating physicians' diagnoses.”  Oliver, 497 F.3d at 

1196. The Oliver Court noted that Mr. Oliver had submitted “uncontroverted medical 

evidence of the only sort available to prove his disability -- including medical reports from 

multiple physicians stating that his reports of pain were consistent with their diagnoses 

and ‘did not appear to be histrionic or exaggerated.’”   Id. at 1197.  

 Frequently disputes arise where a reviewing doctor discounts a patient’s symptom 

complaints based on a record review or single examination.  Here, too, there are 

similarities with workers’ compensation law. This issue was discussed in Khan v. 

Provident Life & Accident Ins. Co., No. 115-CV-00811MATLGF, 2019 WL 1970516 

(W.D.N.Y. May 3, 2019).  

Defendant's medical reviewers' opinions collectively constitute an 
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unfavorable referendum on Plaintiff's credibility, formed without the 
benefit of examining Plaintiff in person. The Court recognizes that while 
plan administrators may not arbitrarily reject or refuse to consider the 
opinions of a treating physician, they "are not obligated to accord special 
deference to the opinions of treating physicians." Black & Decker Disability 
Plan v. Nord, 538 U.S. 822, 825 (2003). Here, given the nature of Plaintiff's 
disease, any opinion as to his physical limitations necessarily had to be 
based in large part on his subjective sensations of fatigue and pain. A " 
'special problem' " arises where, as here, "credibility determinations are at 
stake: if 'the conclusions from [a non-treating physician's] review include 
critical credibility determinations regarding a claimant's medical history 
and symptomology, reliance on such a review may be inadequate.' " Holt v. 
Life Ins. Co. of N. Am., No. 1:13-CV-339, 2015 WL 1243529, at *5 (E.D. 
Tenn. Mar. 18, 2015) (quoting Calvert v. Firstar Fin., Inc., 409 F.3d 286, 
297 n. 6 (6th Cir. 2005)). The "special problem" described in Calvert is 
dramatically illustrated by this case, where Defendant, despite having the 
authority to conduct an in-person medical examination or functional 
capacity evaluation, chose not to do so and instead repeatedly sought paper 
reviews of Plaintiff's case. This "'[r]aises questions about the thoroughness 
and accuracy of the benefits determination.' " Holt, 2015 WL 1243529, at *5 
(plan administrator's failure to invoke right to physical examination 
claimant, who suffered from fibromyalgia, contributed to finding that its 
denial of benefits was arbitrary and capricious, given nature of claimant's 
illness) (quoting Calvert, 409 F.3d at 293; alteration in original); see also, 
Smith v. Cont'l Cas. Co., 450 F.3d 253, 26364 (6th Cir. 2006) (holding that 
a non-treating physician's characterization of the claimant's "subjective 
complaint[s]" as "out of proportion to physical findings" contributed to the 
arbitrary nature of the plan's denial of benefits because it involved the type 
of credibility determination best made by a treating physician). 
 

 Fatigue is another “subjective” factor which can severely limit one’s tolerance for 

work, but which is nearly impossible to verify objectively. Like pain, fatigue has been dealt 

with inconsistently by the courts. The Eighth Circuit opinion in Abram v. Cargill, Inc., 

395 F.3d 882, 887 FN 3  (8th Cir. 2005), noted, “[w]hile fatigue is difficult to assess, 

disability plan administrators may not require objective medical evidence of the cause if 

there is consistent evidence of disability symptoms, and no finding that the claimant is 

not credible in her complaints.” Citing, Mitchell v. Eastman Kodak Co., 113 F.3d 433, 

442-43 (3rd Cir. 1997); Wilkins v. Hartford Life & Acc. Ins. Co., 299 F.3d 945, 947 n.1 
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(8th Cir. 2002).   

 ERISA law confirms that it is inappropriate for insurance review doctors should 

not cherry pick the record only focusing on evidence tending to undermine a claim while 

ignoring evidence supporting it. See, e.g., Whitley v. Standard Ins. Co., 2015 WL 506323 

(D.Minn. 2015), citing Wilcox v. Liberty Life Assur. Co. of Boston, 552 F.3d 693, 702 (8th 

Cir.2009)( “[a] plan administrator abuses its discretion when it ‘focus[es] on slivers of 

information that could be read to support of denial of coverage and ignore[s]—without 

explanation—a wealth of evidence that directly contradict[s] its basis for denying 

coverage.’”).  See also, See Majeski v. Metropolitan Life Ins. Co., 590 F.3d 478, 483-84 

(7th Cir.2009) (holding that denial decision was arbitrary where insurer selectively relied 

on pieces of evidence to support denial of benefits, while that evidence in context 

demonstrated disability); Leger, 557 F.3d at 832-33 (denial decision was arbitrary where 

insurer "cherry-picked the statements from her medical history that supported the 

decision to terminate her benefits, while ignoring a wealth of evidence to support her 

claim that she was totally disabled"); Glenn v. Metropolitan Life Ins. Co., 461 F.3d 660, 

672-74 &amp; n. 4 (6th Cir.2006) (holding denial decision was arbitrary where plan 

selectively considered evidence to reach decision unsupported by the record as a whole), 

aff'd 554 U.S. 105, 128 S.Ct. 2343, 171 L.Ed.2d 299 (2008). One specific form of “cherry 

picking” ERISA courts have admonished is taking vague statements of “improvement” in 

medical records out of context. Skretvedt v. E.I. DuPont De Nemours and Co., 268 F.3d 

167, 182 (3d Cir. 2001) (“Reading these statements [in medical notes describing 

improvement] in the context of the totality of the reports and letters in which they appear, 

it is clear that Drs. Schiff and Binhammer meant that Skretvedt's condition had improved, 
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not that it had improved to a point where he was capable of performing his previous job 

at DuPont.”) 

 However, where the basis for the treating physician’s opinion is based upon 

subjective evidence proven to be unreliable and/or inconsistent with other evidence, the 

administrator may be justified in disregarding it.  In Schindler v. Metropolitan Life Ins. 

Co., 141 F.Supp.2d 1073 (M.D. Fla. 2001), the court held LTD benefits were properly 

terminated where medical evidence submitted by a treating physician contained little 

objective evidence, relying instead upon subjective information relayed by the claimant.  

The outcome might have been different had the claimant’s subjective complaints been 

credible; this claimant’s credibility was seriously undermined by a surveillance video 

showing him engaging in activity he had previously stated he could not do. 

4. The Self-Reported Limitation. 

 If nothing else, the above discussion illustrates the difficulty and confusion 

surrounding attempts to distinguish claims based upon objective evidence versus 

subjective evidence. Many insurers have attempted to minimize this controversy (and 

their liability) by defining “objective” and “subjective” evidence and/or by limiting 

benefits to 24 months on claims based upon “self-reported” limitations. The problem with 

such a limitation is these provisions, if applied aggressively, will effectively limit benefits 

to 24 months on many career-ending disabilities, even where the claim appears credible 

and convincing to an objective medical professional or factfinder.  

 An example of fairly typical Self-Reported Limitation can be found in Eisner v. 

Prudential Ins. Co. of Am., 12-CV-01238-JST, 2013 WL 3946003 (N.D. Cal. July 29, 

2013). The policy limited benefits to two years for “Disabilities due to a sickness or injury 
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which, as determined by Prudential, are primarily based on self-reported symptoms. . . .  

Self-reported symptoms means the manifestations of your condition, which you tell your 

doctor, that are not verifiable using tests, procedures, and clinical examinations 

standardly accepted in the practice of medicine. Examples of self-reported symptoms 

include, but are not limited to headache, pain, fatigue, stiffness, soreness, ringing in ears, 

dizziness, numbness and loss of energy.”  

 Ms. Eisner claimed disability due to chronic fatigue syndrome, myalgia and 

myositis, allergic rhinitis, osteoarthritis, hip pain, and depression. The court rejected 

Prudential's attempt to limit benefits for fibromyalgia under the self-reported illness 

limitation. The claimant’s diagnosis was made based upon the only available accepted 

fibromyalgia diagnostic criteria, the “18-point trigger test.” She had also undergone a two-

day examination at the Pacific Fatigue Laboratory.  The court relied heavily on case law 

holding that the validity of the application of the “self-reported” limitation depends on 

the method of diagnosis of the illness, not on the illness itself.  See, Weitzenkamp v. Unum 

Life Ins. Co. of Am., 661 F.3d 323 (7th Cir. 2011); Chronister v. Baptist Health, 442 F.3d 

648 (8th Cir. 2006).  In Weitzenkamp, the court ruled: 

For most illnesses or injuries, the disabling aspect is not the disease itself, 
but the pain, weakness, or fatigue caused by that illness or injury. Even 
diseases that are extremely likely to cause an inability to work, such as stage 
IV cancer or advanced heart disease, are disabling because of the pain, 
weakness or fatigue. Under Unum's interpretation, however, those diseases 
would fall within the twenty-four-month limitation because pain, weakness 
and fatigue are self-reported symptoms that are difficult if not impossible 
to verify using objective medical evidence. 

 
Id. at 330.  Relying on that ruling, the court determined that a diagnosis made using the 

18-point trigger test removes a condition from the self-reported illness limitation.  The 
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court explicitly held: "Regardless of whether a fibromyalgia claimant qualifies as disabled, 

Prudential's self-reported symptoms limitation does not apply to her claim if the 

condition is diagnosed via standard clinical examinations such as the 18-point trigger 

test." 

 Despite the ultimate outcome in Eisner, consumers of LTD coverage would do well 

to carefully consider the real extent of coverage afforded where the Plan limits claims 

based upon pain and fatigue, two of the most commonly disabling symptoms caused by a 

whole range of legitimate medical diagnoses.  

5. Provisions That Punish Good Deeds. 
 
 Our firm recently litigated a provision in a Lloyd’s of London policy as follows: 

We will pay the Permanent Total Disability Benefit shown on the Schedule for a 
periodic loss of income if: 
 

1. The Insured becomes Permanently and Totally Disabled as defined below 
as a direct result of: 
(a) an Injury which occurs while this benefit is in force and causes 
Permanent Total Disability due to the injury to begin within 365 days of a 
covered Accident; or 
 
(b) a Sickness which manifests itself while this benefit is in force and causes 
Permanent Total Disability to commence within 365 days of a covered 
Sickness; and 

 
 Our client was a physician disabled by lung and heart diseases.  Disability was not 

in question by the time the legal dispute arose.  The problem in the case was that our client 

tried to continue working to the best of her ability after being diagnosed, and Lloyds’ and 

its attorneys argued she had disqualified herself because she limped along at work for 

more than 365 days after getting sick.  There is no question that this “365 days” phrase 

would not typically be highlighted to the consumer at the time a disability policy is being 
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sold. It is also highly unlikely that even the most sophisticated consumer could 

understand how this provision erodes the protection against loss of income due to illness.  

The insured gets sick, tries to keep working to his or her maximum ability, and then is 

punished for the act of good faith.  These are the kinds of provisions that make it wise for 

an insured to seek experienced disability counsel as early as possible when it seems poor 

health may lead to an immediate or event claim on insurance proceeds.  

IV.  Conclusion. 

 Hopefully this paper helps demonstrate how important it is to pay attention to the 

details in the formulation of an individual or group disability policy.  Insurers sell these 

policies by taking advantage of a material knowledge gap as to the real impact of 

seemingly innocuous definitions and limitations commonly placed into disability policies.  

“What the bold print giveth, the fine print taketh away.”   
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Courtroom Craft 
From the Judge’s Perspective 

 
By Nicole D. Tifverman 

Administrative Law Judge 
State Board of Workers’ Compensation 

 
 
 
As a practicing lawyer, I always thought that the best part of my job was going to 
court. As an administrative law judge, I still think that’s the best part of my job. 
Fewer workers’ compensation cases are tried now, compared to when I first began 
to practice, mostly due to the success of mediation. For the parties, and the 
Georgia workers’ compensation system, the resolution of claims through mediation 
rather than litigation is primarily a positive development. For a person who enjoys 
trying a case, or hearing a well-tried case, however, there are a few negatives. In 
addition to being deprived of the fun of trying a case, lawyers no longer have as 
many opportunities to hone their litigation skills. In an effort to assist those who 
have not had the opportunity to develop these skills by trying many cases, and 
perhaps as a gentle reminder to those who have, I will share with you one judge’s 
perspective of “courtroom craft,” including my recommendations of what I like to 
see and what I don’t like to see at a hearing. 
 
 

 
I. Preparation 

 
a. Client Preparation 

 
• Do put your clients at ease by advising them regarding what to 

wear to the hearing, giving them directions to the courtroom and 
where to park, and planning where and when to meet you 
beforehand.  
 

• Don’t forget to notify your clients (and witnesses) if the hearing is 
rescheduled or taken off the calendar, even if you never asked 
them to attend.  
 

• Let your client know what to expect at the hearing, such as who 
will be in the courtroom and who will testify. 
 

• Explain what you are trying to prove at the hearing and what 
evidence you will be presenting. 

 
• Instruct your client how to communicate with you during the 

hearing (for example, by writing a note to you).  
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• Emphasize the importance of your client not visibly or audibly 

responding to testimony or attempting to communicate with a 
witness who is testifying. 

 
• Inform your client that it is very unlikely that a decision will be 

issued at the conclusion of the hearing, since the judge will want 
to read the transcript, review the evidence, and receive briefs 
from the attorneys. Tell them that the judge has up to 60 days 
from the hearing date to issue a decision. 

 
b. Witness Preparation 
 

• Witnesses should always be told that they must tell the truth.  
 

• But caution witnesses not to qualify statements unnecessarily in 
a way that may weaken their testimony. Example: Adding “to the 
best of my knowledge” to a statement may raise a question in the 
ALJ’s mind regarding whether the witness is certain of the 
answer. It is understood that witnesses are testifying to the best 
of their knowledge. Stressing that fact is unnecessary and may 
call into question the witness’s certainty. 

 
• Don’t ignore a witness’s problems with credibility. Figure out how 

to address those weaknesses in their testimony. 
 

• If the witness was deposed during discovery, have the witness 
review the deposition transcript the day before the hearing. If the 
witness gave a recorded statement or completed a written 
statement, have the witness review the statement. This will 
reduce the chance of impeachment with a prior inconsistent 
statement. If the witness’s recollection has changed, the witness 
should be prepared to explain why. 
 

• Claimant’s attorneys should review the medical records with the 
claimant prior to the hearing, especially the claimant’s 
descriptions of the accident or histories provided regarding the 
cause of their symptoms. If there are discrepancies in the 
statements made to different medical providers, or between the 
claimant’s testimony and what a medical provider noted, be sure 
the claimant can address the reasons for those discrepancies. 

 
• Tell witnesses to stop testifying when an objection is made, so 

that the judge may hear the objection and response and rule on 
the objection before instructing the witness whether to answer the 
question. 
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c. Exhibits 

 
• All documents must be submitted on 8 ½ by 11 inch paper only, 

with at least a one and one-half inches margin at the top, and with 
no tabs separating documents. Board Rule 102(F)(4). 

 
• The same Board rule requires that evidence be properly 

identified, so label each exhibit and number each page of every 
exhibit. Use numbers to identify exhibits rather than letters, so 
that the claimant’s first exhibit is “C-1” and the defense’s first 
exhibits is “D-1,” which is less confusing than “C-A” and “D-A.” 
 

• Before the hearing starts, the parties are required to consolidate 
all records, including but not limited to medical records, to avoid 
repetition and duplication. Board Rule 102(E)(3)(a). 

 
• Eliminate unnecessary records that add nothing to the case, such 

as lab and test results with no medical report interpreting the 
results, nurses’ notes containing no information relevant to the 
issues, and instruction forms. 

 
• If you cannot read the record, the judge will not be able to read it, 

and the evidence will not be considered. If a handwritten medical 
record is important but not clearly legible, request that the medical 
provider’s office transcribe the record, or prepare a typed record 
for the provider’s signature. 

 
• All medical evidence regarding the treatment, testing or 

evaluation of the claimant for the accident which is the subject of 
the hearing should be exchanged between the parties as soon as 
practicable, but no later than 10 days prior to the hearing, and all 
depositions should be completed prior to the hearing. Failure to 
exchange such evidence within 10 days of a hearing may, in the 
ALJ’s discretion, result in the imposition of civil penalties, award 
of assessed attorney’s fees, a continuance, award of costs, 
award of witness fees and expenses, and/or, in limited 
circumstances, the exclusion of evidence at the hearing. Board 
Rule 102(E)(3)(b). 

 
• Copies of items offered in evidence at a hearing must be tendered 

to the opposing parties at the hearing. Board Rule 102(F)(4). 
 

• Organize your exhibits in a logical manner. In general, organizing 
each medical provider’s records chronologically will help the ALJ 
understand the case better when s/he reviews the evidence. You 
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may want the earlier exhibits to include medical records from 
treatment of the work injury and later exhibits to contain prior 
treatment records. Defense counsel might want to lead off with 
an IME report. Think about how you want the story to unfold as 
the judge reviews the evidence.  

 
• Have a reason for tendering each record. 

 
d. Burden of Proof 

 
• Know which party has the burden of proof and organize your 

presentation of the evidence accordingly. 
 

• Be prepared to tell the ALJ who has the burden of proof if asked 
and to correct the ALJ if the burden is misapplied. If the ALJ 
disagrees, state on the record the basis for your position to 
preserve the issue for appeal. 

 
e. Organization 

 
• Have copies of exhibits for opposing counsel, the judge, and 

yourself where you can find them when needed on counsel table. 
 

• Have deposition transcripts readily available on counsel table so 
that you can grab the transcript easily if needed when questioning 
a witness. 

 
• If showing video during the hearing, have the video ready to go 

on your laptop. 
 

• Avoid wasting time searching through stacks of papers for a piece 
of evidence during the hearing. Disorganization can give the 
impression that you are not prepared and do not know your case. 

 
II. Pretrial Conference 

 
a. Issues 

 
• If you represent the claimant, know the specific types of benefits 

you are seeking and be ready to list all the issues when asked by 
the judge. 
 

• If you are requesting income benefits, know whether you are 
asking for TTD, TPD and/or PPD benefits and the dates of the 
periods of time you contend those benefits are owed. 
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• If you are seeking medical benefits, be ready to specify what 
medical providers are owed for past treatment, what doctor you 
are requesting be designated as the authorized treating physician 
for future treatment, and whether the claimant is owed any 
reimbursement. 

 
• If you are seeking penalties, know the statutory authority for the 

penalties you seek. 
 

• If you are seeking assessed attorney’s fees, know the statutory 
authority for the requested assessment and have your statement 
prepared to establish your qualification as an expert and the 
reasonable value of your services. 

 
• If you are a defense attorney, be able to articulate the basis of 

your defense(s) to the benefits requested in a short (one or two 
sentences) statement. 

 
• If you are a defense attorney who requested the hearing seeking 

a suspension of payment of benefits, know the statutory authority 
for the requested suspension and the date you request the 
suspension be effective. 

 
b. Stipulations 

 
• See the judge’s hearing worksheet attached as an appendix to 

this paper for a list of standard stipulations. 
 

• Rather than generally stipulating to venue, stipulate to the proper 
county for venue. This will make clear to everyone where an 
appeal should be filed if there is a future appeal to the superior 
court. (Remember that the county where the injury occurred is the 
appropriate county of venue, even if the hearing is being held in 
a contiguous county or a county within 50 miles of the county of 
injury or another county agreed to by the parties and authorized 
by the ALJ. If the injury occurred outside the state, venue may be 
in the county of the employer’s residence or place of business or 
any other county as determined in the discretion of the ALJ. 
O.C.G.A. § 34-9-102(b).) 

 
• Try to stipulate to as many facts as possible. Narrow the evidence 

to disputed facts and legal issues. 
 

• If the parties agree to lengthy stipulated facts, have a statement 
of the stipulated facts typed and ready to present jointly to the 
judge so that s/he may read them into the record correctly. 
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III. Direct Examination 

 
• The initial questions of a witness should establish who the person 

is and why their testimony is relevant to the case. (Example: 
Establish how the witness knows the claimant.) 
 

• Ask questions to provide necessary background information so 
the judge will understand what happened. (Example: If the claim 
was accepted as compensable and the issue is a change in 
condition for the better, have the claimant testify briefly about how 
the accident and injury occurred to give the judge some context.) 
 

• Do not obtain extraneous background information from a witness 
that is irrelevant to the case. Remember what you are trying to 
prove and focus on presenting the facts that support your theory 
of the case. Have a reason for every question you ask. 

 
• Use simple language when questioning witnesses. (Example: 

Use “after” instead of “subsequent.”) 
 

• Do not interrupt the witness or talk at the same time as the 
witness, which makes it difficult for everyone to hear the 
testimony and for the court reporter to take down the testimony 
accurately.  

 
• Do not repeat questions. Make your point and move on.  

 
• Consider the order in which you call witnesses. You are telling 

the story of what happened through the witnesses’ testimony, so 
present the witnesses in a logical sequence. 

 
IV. Cross Examination 

 
• Consider whether to cross-examine at all.  

 
• Treat witnesses with respect. Don’t attack the witness. It may 

backfire by eliciting the judge’s sympathy for the witness. When 
impeaching credibility, humor (for example, when expressing 
incredulity) may be more effective than attacking the witness. 
 

• Avoid repeating questions asked on direct examination. 
 

• Ask leading questions. 
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• Don’t ask a question you do not know the answer to but be 
prepared for alternative responses with follow-up questions. 

 
• Avoid the use of theatrics. 

 
• Listen to the witness’s answer to determine if it warrants a follow-

up question before asking your next prepared question. 
 

• Look at the witness during testimony to determine if the witness’s 
conduct warrants a question. 

 
• Allow the witness to explain an answer, but repeat the question if 

the witness does not provide a clear “yes” or “no” answer when 
the question calls for one. 

 
• When impeaching a witness with a prior inconsistent statement, 

be sure that the contradictory statement is relevant to the 
testimony and to the case and not trivial.  

 
• Have a reason for each question asked. 

 
V. Expert Witnesses 

 
• Study the area of expertise before questioning the expert. Be 

familiar with the treatises most relied upon in that area. Research 
the studies upon which the expert bases the opinion. Use your 
own expert to prepare you to question the opposing party’s 
expert. 
 

• Consider carefully whether to cross-examine the expert at all. 
Avoid doing so if cross-examination just gives the expert a 
chance to emphasize points which will damage your position.  

 
• If applicable, show that the expert was provided inaccurate or 

materially incomplete facts so that you can argue that the opinion 
should be disregarded because it is based upon a flawed factual 
predicate. 

 
• If applicable, try to reduce the impact of a harmful opinion by 

attempting to prove that the expert is not independent but owes 
his allegiance to the side for which he is testifying by showing how 
frequently the expert is used by the lawyer or the side for which 
he is testifying on direct and/or proving how much the expert is 
being paid to testify. 
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VI. Objections 
 

• Address the judge when making an objection. Do not engage in 
argument with opposing counsel.  
 

• If you present statutory authority or case law to support your 
objection, your argument will be more persuasive. Citing such 
authority in the middle of a hearing is unusual and, for common 
objections, unnecessary. If you anticipate an objection to 
testimony or documentary evidence that is crucial to your case, 
however, research your evidentiary argument and bring copies of 
the statutes and/or cases to the hearing. The ALJ may call a short 
recess of the hearing to review the authority and will appreciate 
the assistance in making the correct evidentiary ruling. 

 
VII. Post-hearing 

 
a. Record Closure 

 
• It is the Board’s policy to encourage the parties to close the record 

at the conclusion of the hearing. The parties are expected to 
make diligent efforts to present all the evidence at the hearing, 
without the need for the record to remain open. Board Rule 
102(E)(5). 
 

• Do not wait until you are at the hearing to ask the judge to leave 
the record open, unless there has been a new development since 
close of business the day before the hearing. If you wait 
unnecessarily and the judge decides that it is best to postpone 
the hearing for discovery to be completed rather than leave the 
record open, you have wasted your time and that of everyone 
else who appeared for the hearing. Request a conference call 
with the ALJ and opposing counsel and any unrepresented 
parties as soon as you realize you will not be ready for the record 
to close at the hearing. 

 
• A request to leave the record open is more likely to be granted if 

(a) the purpose for leaving the record open is limited and (b) the 
time the record will remain open is short. (Example: If a deposition 
has been taken, but the transcript has not been received, a 
request to leave the record open for a few days to submit the 
transcript is more likely to be granted than a request to take a 
deposition of a witness.) 
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b. Briefs 
 

• Parties may be allowed to make arguments either by filing briefs 
within the time set by the ALJ (limited to 30 pages unless 
otherwise approved by the judge), by oral argument at the 
conclusion of the hearing (limited to 5 minutes per party), or both. 
Board Rule 102(E)(4). 
 

• The use of oral argument at the end of hearing is uncommon in 
practice. If you would like to make an oral argument instead of or 
in addition to filing a brief, discuss that request with opposing 
counsel and request permission of the ALJ before the hearing 
date, so that you know whether it will be allowed and whether to 
prepare an argument.  

 
• Briefs should be brief. Do not repeat yourself unnecessarily and 

risk losing your audience’s attention. Do not recite the facts in the 
“Statement of Facts” section of your brief and then repeat the 
same recitation of facts in your “Argument” section. 

 
• Make it as easy as possible for the ALJ to rule in your client’s 

favor by giving the ALJ the relevant facts and authority and 
specifying the relief sought. 

 
• Include citations to the record regarding relevant facts, with 

transcript and exhibit page numbers.  
 

• Cite statutes, Board rules, and case law.  
 

• Itemize the benefits sought, including the correct calculation of 
income benefits, the time period for which benefits are requested, 
the medical bills to be paid, the exact amount of any credits or 
offsets to be applied, the specific penalties requested, and the 
amount of attorney’s fees sought.   

 
• Do not disparage the character of opposing counsel or the 

reputations of medical providers in your brief. Such statements 
distract the judge from the evidence and weaken your argument. 
Concentrate on the facts and what they prove or do not prove. 

 
• Drafting an argument or a brief before the hearing is an excellent 

way to prepare for the hearing. Knowing what you want to argue 
will help you to focus on the evidence you must present. 
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From Defense Counsel’s Perspective 

By Leesa A. Bohler 
Moore Clarke DuVall & Rodgers PC 

Savannah, Georgia 
 

I agree with Judge Tifverman that my favorite part of the practice of law is trying 
cases…although I have not tried many claims through a hearing lately.  I also agree that 
preparation is the key to success at hearing. I do not have much to add to the  judge’s 
comments, except for the following: 
 

I. Preparation: 
 

• Client and witness preparation:  Never assume anything because many 
workers’ compensation claimants, employers and witnesses have never been 
to court. I am very specific with clients and witnesses about appropriate attire 
for hearings. I used to tell participants to dress for court the way they dress to 
attend church or a funeral. I now instruct witnesses to wear long pants and a 
shirt with a collar or a conservative dress or suit. I am clear that no shorts, T-
shirts with slogans, tank tops, mid-riffs, baseball caps, camouflage or torn/worn 
blue jeans are allowed. I have also observed witnesses who revealed way too 
much bare skin for court or church. As a result, I have dropped the 
church/funeral analogy and am careful to explain what is appropriate - and 
inappropriate - for a court appearance. 
 

• Allow adequate time for meetings with witnesses to prepare for direct 
examination and for Opposing Counsel’s cross-exam. Depending upon their 
experience, education, and/or stress level, it may take more than one meeting 
to properly prepare a witness to testify in court. A meeting in the hall outside 
the courtroom thirty minutes before the hearing may not be enough.  

 
• Remind witnesses that you can only anticipate possible cross-exam questions, 

so they must listen carefully and be ready to respond to the unexpected. Your 
own witness should not be surprised by your direct exam if you properly 
prepared. 

 
 

Organization: 
 

• I recommend preparing an old-fashioned trial notebook with a three-ring 
binder or other organizer for the hearing with Stipulations, direct exam, 
cross exam, and exhibits hole-punched into place with tabs for easy 
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reference.  While I may not write out every single question I plan to ask, I 
will at least have an outline or checklist to follow for each witness. 
 

• Do not keep your nose so far into your trial notebook or list of questions 
that you fail to hear and heed the responses. Listen carefully to the 
responses because you may need to go off-script. Keep a few blank 
pages in your trial organizer to add new questions or points to be made 
during the hearing. 
 

Proper Courtroom Decorum for Attorneys: 
 

• Stand when addressing the judge and when questioning witnesses unless 
you ask permission from the judge to remain seated.  Depending upon the 
courtroom setting, I prefer to stand when talking; however, if we are in a 
small, non-courtroom for hearing, sitting may be more appropriate so as 
not to tower over the judge or witness.  

 
 
Cross-Examination: 
 

• Cross Exam can be one of the most effective courtroom crafts, in my 
opinion. It is also the most over-used, under-used or improperly used 
courtroom tool. The best cross is to hit the witness with a few, well-
prepared, simple leading questions suggesting an answer favorable to 
your side of the case or to impeach the witness with a few specific 
inconsistencies. Then, sit down!  There is no reason to beat a dead horse, 
as we say in the south. There is also no reason to ask an open-ended or 
non-leading question on cross. 
 

• Know how to impeach a witness properly with a certified copy of a 
conviction and a deposition transcript. I have seen many attorneys do it 
wrong. 

 
Affirmative Defenses:   
 
The employer/insurer has the burden of proof and must raise the issue and be prepared 
to go forward with evidence to prove the following:  

 
• Statute of limitations bars the claim: OCGA 34-9-82 or 34-9-104(b), must 

be raised no later than the first hearing. 
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• Willful misconduct per OCGA 34-9-17, intentional self-inflicted injury, 
attempt to injure another, willful refusal to wear safety appliance or 
perform duty required by statute, or intoxication by alcohol or drugs. 

 
• Suspension of benefits for change in condition in accepted claim, i.e. 

actual return to work or ATP release to return to regular work. 
 

• Suitable employment available in a Rule 240 return to work. 
 

• Rycroft defense – intentional misrepresentation of prior condition. 
 

• ATP’s medical treatment is unreasonable or unnecessary in accepted 
claim. Board Rule 205(c). 

 
• Credit for wages or other offsets. 

 
• Assessment of attorneys’ fees, litigation expenses, or penalties against 

Claimant for unreasonable prosecution or fraud. 
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Courtroom Craft 

From the Plaintiff’s Perspective 
 

By Rebecca Kirkland Halberg 
Stottlemyer & Associates 

 
Trying cases is without a doubt the most fun part of our job.  However, after having an 
opportunity to represent both employers/insurers and injured workers, I find that 
representing a plaintiff at a hearing can be much more stressful.  I think that is due to the 
fact the burden of proof for most issues lies with the plaintiff.  In addition, for the plaintiff 
the outcome is often all or nothing.  Accordingly, I echo Judge Tifverman and Leesa 
Bohler in that preparation and an understanding of the issues are key to successfully 
trying a workers’ compensation claim.  If have outlined how I typically prepare for a 
hearing, along with my recommendations on how to effectively represent your client at a 
hearing.   
 
 
Hearing Issue Preparation- 30 days in advance: 
 

• Review your WC-14 Request for Hearing to confirm all body parts are 
correct, all hearing issues are properly listed, and the date of accident is 
correct. 

 
• Review all other Board Forms (WC-6, Defense WC-14s, WC-2, WC-3, etc) 

to make sure you are aware of all potential hearing issues or disputes.  
 

• Review all medical records to confirm all records have been received and 
provided to the other side. 

 
• Review applicable statutes and case law to determine appropriate 

burdens of proof and necessary elements to prove your case. 
 
• Review State Board of Workers’ Compensation website for similar cases 

tried in front of your ALJ to help frame your case. 
 
• Review Employer/Insurer discovery responses for potential defense 

witnesses- consider deposing employer/insurer witnesses and prepare 
cross-examination. 

 
• Finalize your witness list and confirm hearing attendance with all 

witnesses; if necessary, prepare and send subpoenas to witnesses to 
ensure attendance. 
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Hearing Preparation- 14 days in advance: 
 

• Prepare trial notebook with all exhibits, direct examination, cross 
examination, potential objections, and relevant case law. 

 
• Prepare stipulations and seek an agreement with opposing counsel on 

stipulations in advance of hearing (See Attached draft Stipulations). 
 
• Reach out to defense counsel to see if they are calling witnesses, and if 

so, who they plan to call. 
 
Client Preparation: 
 

• Send a copy of the transcript and medical records to your client to review 
and refresh their memory as to their prior testimony. 

 
• Practice direct examination of your client (and any witnesses) so that your 

client is comfortable in front of the ALJ. 
 
• Practice likely cross examination with client and explain to client what 

he/she can expect in the courtroom. 
 
• Encourage client to remain calm, maintain eye contact with ALJ, and to 

speak clearly. 
 
Hearing Day: 
 

• Instruct your client to arrive at least 30 minutes in advance. 
 
• Prepare copies of your exhibits for the ALJ and opposing counsel, and do 

not forget to tender your exhibits to the ALJ at the close your case. 
 
• Provide ALJ with the proposed Stipulations during the pretrial conference. 
 
• Clearly articulate hearing issues to ALJ during pretrial conference: 

o Know specific dates for TTD/TPD benefits 
o Know medical issues 
o Know AWW/CR 
o Be able to site to applicable statutes  
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• If you are seeking assessed attorney’s fees, be prepared to testify 
regarding your efforts.  You will also need to submit your fee contract as 
an exhibit. 

 
• Be professional and courteous to opposing counsel, the judge, and 

witnesses- you can get your point across without being rude. 
 

Direct Examination: 

• Keep your direct examination of your client simple, organized, and to the 
point- your questions should be easily understood by your client and the 
ALJ. 

 
• If you carry the burden of proof on a particular issue, present enough 

evidence during examination of your client to cover your burden. 
 
• Allow your witness to be the “star” and present a compelling story to the 

ALJ- the manner and content of his/her testimony will be a crucial part of 
your case. 

 
• Organize your direct examination logically- I typically use the following 

order: 
 

o Background 
o Physical and Employment condition pre-accident 
o Accident Description 
o Emergency Treatment 
o Follow-up Treatment 
o Current physical limitations and work status 

 
• Volunteer weakness- this will take the sting out before defense counsel 

can use the weakness against your client on cross-examination. 
 

• If there are any evidentiary issues, have your Georgia and Federal Rules 
of Evidence available to site quickly if necessary. 

 
Cross-Examination: 
 

• Prepare your cross-examination of defense witnesses in advance of the 
hearing to elicit testimony helpful to your case. 
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• Before cross-examining a witness (even when you have prepared you 
questions in advance) decide if it is necessary- if the witness was not 
credible or did not hurt your case, you may want to leave well enough 
alone. 

 
• Listen to the witnesses on direct to modify your cross-examination if 

necessary. 
 
• If you are planning to impeach a defense witness, have their deposition 

transcript readily available. 
 
Objections: 
 

• Know your potential objections- I keep a list inside of my trial notebook, 
which I have attached for your reference. 

 
• Timely object directly to the judge- without entering into a disagreement 

with opposing counsel. 
 
• If you are planning to object to introduction of any specific evidence, 

prepare your argument for objection in advance. 
 
Trial Briefs: 
 

• When citing to facts, reference the specific location in the transcript and 
exhibits. 

 
• File your brief timely- I tend to file mine on the due date to prevent 

opposing counsel from drafting his or her brief in direct response to mine. 
 
• If you are dealing with a sneaky opposing counsel, wait to file your brief as 

late in the day as possible- but be aware that you may have ICMS and/or 
computer issues with filing. 

 
• Before you decide if you are filing a Reply Brief, read opposing counsel’s 

brief to see if it is necessary or if you have any important points you can 
make in response. 
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JUDGE TIFVERMAN 
 HEARING WORKSHEET 
 
Employee:   ____________________________________     Emp/Ins: _____________________________________  
Claim No.:   ____________________________________    D/A:                   _____________________________________ 
Date:   ____________________________________      Court Reporter: _____________________________________  

 
Hearing Requested By:                           Employee __________ Employer/Insurer  
___________ All issues __________ Change In 

________________________ 
___________ Medical only __________ Other ________________________

___ 
     
Employee seeks:  ________ TTD ________ TPD ________ PPD (_____% to _______________) 
_____________________________ 
 _______________________________________-
__________________________________________________________________________ 
Employer contends:  
______________________________________________________________________________________________ 
_____________________________________________________________________________________________________
_____________ 
Employee’s Attorney:  _________________________________     Employer’s Attorney:  
__________________________________ 
 
 
Assessed Fee Requested 
By: 

  
________________________________ 

                                ___ Unreasonable Grounds 
 [§34-9-108(b)(1)] 

Evidence:  Hourly Rate                            Hours __________________                                 ___ No Insurance 
 [§34-9-126] 

                  Contract Rate                          % 
Penalties Requested ______________________________________ 

                                ___ §34-9-221 Violation 
 [§34-9-108(b)(2)] 

 
Stipulations: 
__________________ Jurisdiction  ____________________ LDW _________________ 
__________________ 
__________________ 

Venue in ___________________ 
Parties subject to the Act 

____________________ 
____________________  

RTW _________________ 
ATP  _________________ 

___________________ Employment    
___________________ Insurance            Self            None   
___________________ AWW $                  
___________________ Notice    
___________________ Accident   
___________________ Disability   

 
Burden of Proof:  __________ Employee     __________ Employer/Insurer 
 
Admitted into Evidence: 
Employee Employer/Insurer Judicial Notice of: 
__________ w/o objection __________ w/o objection Dated:    
__________ over objection __________ over objection Filed:   
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Record Closed: __________ Briefs are due within 10 days of Board receipt of transcript (or close of record if later).   
Transcript requested by:  __________ Employee          __________ Employer/Insurer    (HARD COPY OR EMAIL?) 
 
Special Note: 

Chapter 5 
19 of 21



IN THE STATE BOARD OF WORKERS’ COMPENSATION  
STATE OF GEORGIA  

  
Mr. Smith,:  
:  

Claimant,  
CLAIM NO.:  ___________  

v.:  
Date of Accident:________  

ABC Corporation, 
  
and  
  
XYZ Insurance,: 

  
Insurer.:  

____________________________________  
 

STIPULATIONS  
 

1. The State Board of Workers’ Compensation has jurisdiction to hear the claim;  

2. Venue is proper is XXXXXX County;  

3. The Employer, XXXXXXX, was subject to the Act on [DOA]. 

4. XXXXXX insured the Employer on [DOA].  

5. The Claimant was in the general employment of the Employer on [DOA].  

6. The Claimant has an average weekly wage of XXX.XX, which corresponds with a 

weekly compensation rate of $XXX.XX.  

7. The Claimant provided timely notice of the [DOA] accident to the Employer.   

8. The Claimant sustained a compensable injury by accident on [DOA].   

9. Employer/Insurer did not have a valid Panel of Physicians on [DOA].  
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Trial Objections 

WITNESS QUALIFICATIONS 
 

• Competency to Testify (prior to swearing in witness) 
• Privilege 
• Non-qualified expert 

 
OBJECTIONS DURING DIRECT EXAMINATION 
 

• Leading 
• Not relevant 
• Hearsay 
• Calls for Speculation 
• Calls for a narrative answer 
• Asked and answered 
• Cumulative 
• Prejudicial effect outweighs probative value 
• Assumes facts not in evidence 
• Lack of personal knowledge (no foundation) 
• Misstatement of the record (misquoting the witness) 
• No proper foundation (specify missing elements) 

 
OBJECTIONS DURING CROSS-EXAMINATION 
 

• Beyond the scope of direct 
• Hearsay 
• Asked and answered 
• Assumes facts not in evidence 
• Compound question 
• Misstatement of the record (misquoting the witness) 
• Argumentative 
• Improper impeachment 
• No good faith basis for the question 

 
DOCUMENTS 
 

• Identification 
• Authentication 
• Relevancy 
• Best Evidence 
• Hearsay 
• Privilege 

 

CRIMINAL RECORDS 

• Rule 609. Impeachment by Evidence of a Criminal Conviction 
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Hon. Sharon H. Reeves, Judge, State Board of Workers’ Compensation 
Peter H. Boehm, Morgan & Morgan 

Adam C. Grafton, Bovis Kyle Burch & Medlin, LLC 

Members of the Bar and workers’ compensation industry enjoy high levels of 

professional courtesy and congeniality despite the fact our daily lives are often defined 

by adversarial disputes and conflict. This level of professionalism serves each of us 

well, as we are better able to meet the needs of our clients and resolve our differences. 

How do we do it? Each of us is guided by a core set of beliefs and principles capable of 

overcoming our differences and governing our daily actions. In short, we rely on ethics. 

The Merriam-Webster Dictionary defines ethics as “the principles of conduct 

governing an individual.” This definition, simple in its understanding, barely touches on 

the deep roots of ethics in each of us. A discussion about ethics in its broadest sense 

leads to two topics of interest for professionals (1) personal values, and (2) professional 

rules.  Again, this is ethics in its broadest sense. No one individual can define another 

person’s values, as each unique experience in life helps shape our guiding principles 

and values. 

Your Individual Non-Negotiable Values 

One of the most asked questions in society today is “what happened to ethics in 

business?” Another take on this question is “what happened to ethics in the law?” 

Undoubtedly, the outlook for our profession is particularly dour if comments like this 

persist. However, is the problem with ethics restricted to business, insurance, and the 

law? Not likely. Ethics is not something turned on or off depending on your audience or 
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situation. It extends to all walks of life. Problems with ethics in business and law may 

speak to a broader issue with society as a whole.   

What are your non-negotiable values? What has helped define your decision making 

over your life and your career? Common examples include: (1) religion, (2) family, (3) 

philosophy, (4) tradition, (5) society, and (6) peer pressure. Most people would likely 

guess similar life experiences would lead to similar ethics, but that is not always the 

case. A comparison of individual answers from the quiz below will likely reveal a broad 

spectrum of ethics justified by a number of core beliefs.  

Lying and deceiving are wrong, except for (circle all that apply): 

1. Telling lies to save someone’s feelings. 

2. Telling lies to avoid embarrassment. 

3. Telling lies to avoid punishment. 

4. Telling lies to get ahead. 

5. Inflating qualifications on a resume. 

6. Exaggerating benefits to a client. 

7. Hiding Deficiencies from a client. 

8. Telling lies in negotiation. 

9. Telling lies to protect property. 

10. Telling lies to prevent harm to self or others. 

The hardest part about the above questions is telling the truth. Can you be 

honest with yourself? People are constantly changing, and with that so go ethics. 

General propositions such as respect for persons and property are almost universally 

accepted, but peel away the layers, and the answers become less black and white. At 
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times, it is far easier to rationalize and excuse certain decisions than it is to make the 

tough judgment ethics requires. In our profession, pressure to perform is constant. As 

pressure increases, so does our propensity to compromise our values. The concept of 

right versus wrong takes a back seat to convenience. What are your excuses for non-

ethical behavior? 

 “It is not my fault.”  

“I did not have time.” 

 “Everyone else was doing it.” 

 “I have always done it that way.” 

 “Well, legally it was just fine.” 

In the end, we likely all have an “integrity gap,” which is defined by the difference 

between what we say and what we do. Does this make us a hypocrite? Perhaps. Our 

goal should be to minimize and close the gap and not make a habit of constantly 

excusing non-ethical behavior. 

Your Professional Values  

 In addition to our own personal values, our careers often instill a set of principles 

aimed at helping guide us through the common pitfalls of our profession. As an attorney, 

many of these principles can be found in the Georgia Rules of Professional Conduct. 

The below are just a few examples of rules put in place to help govern the actions of 

attorneys. No matter your profession, similar guidelines are bound to be in place, even 

at a local level. For example, a conflict of interest exists when personal interests 

interfere with professional interests. This is not limited to attorneys but includes the 

insurance industry and beyond.  
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In claims handling, we are often faced with situations where personal gain can be 

had at the expense of our claim or client. Opportunities to misstate the truth and 

interfere with an investigation abound on a daily basis. It is only our core values, shaped 

by our personal and professional experiences, which allow us to act in an honest and 

ethical manner. 

GEORGIA RULES OF PROFESSIONAL CONDUCT 

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY 

BETWEEN CLIENT AND LAWYER 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

RULE 1.16 DECLINING OR TERMINATING REPRESENTATION 

RULE 2.1 ADVISOR 

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS 

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL 

RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL 

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS 

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL 

RULE 4.3 DEALING WITH UNREPRESENTED PERSON 

RULE 8.4 MISCONDUCT 

RELEVANT MODEL RULES 

Client-Lawyer Relationship 

Rule 1.7 Conflict of Interest: Current Clients 
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(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 

representation involves a concurrent conflict of interest. A concurrent conflict of interest 

exists if: 

(1) the representation of one client will be directly adverse to another client; or 

(2) there is a significant risk that the representation of one or more clients will be 

materially limited by the lawyer's responsibilities to another client, a former client or a 

third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph 

(a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 

diligent representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against 

another client represented by the lawyer in the same litigation or other proceeding 

before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing. 

Client-Lawyer Relationship 

Rule 1.8 Conflict of Interest: Current Clients: Specific Rules 

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 

an ownership, possessory, security or other pecuniary interest adverse to a client 

unless: 
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(1) the transaction and terms on which the lawyer acquires the interest are fair and 

reasonable to the client and are fully disclosed and transmitted in writing in a manner 

that can be reasonably understood by the client; 

(2) the client is advised in writing of the desirability of seeking and is given a reasonable 

opportunity to seek the advice of independent legal counsel on the transaction; and 

(3) the client gives informed consent, in a writing signed by the client, to the essential 

terms of the transaction and the lawyer's role in the transaction, including whether the 

lawyer is representing the client in the transaction. 

(b) A lawyer shall not use information relating to representation of a client to the 

disadvantage of the client unless the client gives informed consent, except as permitted 

or required by these Rules. 

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary 

gift, or prepare on behalf of a client an instrument giving the lawyer or a person related 

to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related 

to the client. For purposes of this paragraph, related persons include a spouse, child, 

grandchild, parent, grandparent or other relative or individual with whom the lawyer or 

the client maintains a close, familial relationship. 

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or 

negotiate an agreement giving the lawyer literary or media rights to a portrayal or 

account based in substantial part on information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a client in connection with pending 

or contemplated litigation, except that: 
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(1) a lawyer may advance court costs and expenses of litigation, the repayment of 

which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and expenses of 

litigation on behalf of the client. 

(f) A lawyer shall not accept compensation for representing a client from one other than 

the client unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer's independence of professional judgment or 

with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall not participate in making an 

aggregate settlement of the claims of or against the clients, or in a criminal case an 

aggregated agreement as to guilty or nolo contendere pleas, unless each client gives 

informed consent, in a writing signed by the client. The lawyer's disclosure shall include 

the existence and nature of all the claims or pleas involved and of the participation of 

each person in the settlement. 

(h) A lawyer shall not: 

(1) make an agreement prospectively limiting the lawyer's liability to a client for 

malpractice unless the client is independently represented in making the agreement; or 

(2) settle a claim or potential claim for such liability with an unrepresented client or 

former client unless that person is advised in writing of the desirability of seeking and is 

given a reasonable opportunity to seek the advice of independent legal counsel in 

connection therewith. 
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(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject 

matter of litigation the lawyer is conducting for a client, except that the lawyer may: 

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and 

(2) contract with a client for a reasonable contingent fee in a civil case. 

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual 

relationship existed between them when the client-lawyer relationship commenced. 

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) 

through (i) that applies to any one of them shall apply to all of them. 

Counselor 

Rule 2.1 Advisor 

In representing a client, a lawyer shall exercise independent professional judgment and 

render candid advice. In rendering advice, a lawyer may refer not only to law but to 

other considerations such as moral, economic, social and political factors, that may be 

relevant to the client's situation. 

Advocate 

Rule 3.1 Meritorious Claims and Contentions 

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, 

unless there is a basis in law and fact for doing so that is not frivolous, which includes a 

good faith argument for an extension, modification or reversal of existing law. A lawyer 

for the defendant in a criminal proceeding, or the respondent in a proceeding that could 

result in incarceration, may nevertheless so defend the proceeding as to require that 

every element of the case be established. 
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Advocate 

Rule 3.2 Expediting Litigation 

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests 

of the client. 

Advocate 

Rule 3.4 Fairness to Opposing Party and Counsel 

A lawyer shall not: 

(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or 

conceal a document or other material having potential evidentiary value. A lawyer shall 

not counsel or assist another person to do any such act; 

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement 

to a witness that is prohibited by law; 

(c) knowingly disobey an obligation under the rules of a tribunal except for an open 

refusal based on an assertion that no valid obligation exists; 

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably 

diligent effort to comply with a legally proper discovery request by an opposing party; 

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant 

or that will not be supported by admissible evidence, assert personal knowledge of facts 

in issue except when testifying as a witness, or state a personal opinion as to the 

justness of a cause, the credibility of a witness, the culpability of a civil litigant or the 

guilt or innocence of an accused; or 

(f) request a person other than a client to refrain from voluntarily giving relevant 

information to another party unless: 
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(1) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be adversely 

affected by refraining from giving such information. 

Transactions With Persons Other Than Clients 

Rule 4.1 Truthfulness in Statements to Others 

In the course of representing a client a lawyer shall not knowingly: 

(a) make a false statement of material fact or law to a third person; or 

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid 

assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 

1.6. 

Transactions With Persons Other Than Clients 

Rule 4.2 Communication With Person Represented By Counsel 

In representing a client, a lawyer shall not communicate about the subject of the 

representation with a person the lawyer knows to be represented by another lawyer in 

the matter, unless the lawyer has the consent of the other lawyer or is authorized to do 

so by law or a court order. 

Transactions With Persons Other Than Clients 

Rule 4.3 Dealing With Unrepresented Person 

In dealing on behalf of a client with a person who is not represented by counsel, a 

lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows 

or reasonably should know that the unrepresented person misunderstands the lawyer’s 

role in the matter, the lawyer shall make reasonable efforts to correct the 

misunderstanding. The lawyer shall not give legal advice to an unrepresented person, 
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other than the advice to secure counsel, if the lawyer knows or reasonably should know 

that the interests of such a person are or have a reasonable possibility of being in 

conflict with the interests of the client. 
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Endoscopic Spine Surgery

Julio Petilon  MD
Orthopaedic Spine Surgeon

Spine Center Atlanta

Endoscope
• A lighted optical instrument, typically slender

and tubular, used to look into the body.
• May be rigid or flexible
• Can assist in examining and performing

procedures within several areas of the body
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Endoscope
• Specialized endoscopes are named for where 

they are used:  cystoscope (bladder), 
nephroscope (kidney), bronchoscope (lung), 
laryngoscope (larynx), otoscope (ear), 
arthroscope (joint), laporoscope (abdomen)

Arthroscopy
• Uses an endoscope to look 

inside a joint
• Knee, Shoulder, Hip
• Wrists, elbows, ankles
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Endoscopic Spine Surgery

• Procedure using micro 
incisions (approx 1 cm)

• Direct visualization with 
an endoscope

• Advancement in 
instruments, techniques 
allows us to expand 
utilization.

Endoscopic Spine Surgery

• One of the latest advancements in spine 
surgery

• Technology however is not new and its use 
has been successful in many surgical fields and 
areas of the body

• Did not become available for spine procedures 
until last few decades (First attempts in 1980s 
but not until late 1990s when picked up 
momentum)
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Advantages
• Small incision
• Less 

muscle/tissue/bone 
disruption or trauma

• Less blood loss
• Less risk of 

complications
• Less pain / less meds
• Quicker recovery
• Can avoid need for 

general anesthesia.

Disadvantages

• Steep learning curve
• Unfamiliar visualization 

on screen
• Small working channels
• May be difficult to use 

in cases with more 
severe / larger 
pathology, multi‐level
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Risks

• Similar to open lumbar surgeries – but may be 
superior with experienced surgeons

• Reoperation rate may be higher

• Longer operative times when starting out

• Still allows ability to convert or do subsequent 
open procedure

What can be treated

• Herniated discs
• Stenosis (Narrowing), compression
• Failed back surgery
• Facet pathology / Rhizotomies
• Cervical, thoracic, lumbar spine (neck, 

midback and low back)
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Instruments

Lumbar Anatomy
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Anatomy

Set up
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Portal Placement

Video of Technique

• https://youtu.be/sUZk7cISRSM
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Alternative approaches / techniques
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Case Presentation

• Right L5 
lateral recess 
stenosis / 
radiculopathy

• No e/o 
muscle 
disruption 

Postoperative Recovery

• Must reinforce restrictions – most patient will 
want to overdo it.

• No lifting (>10‐15 lb) or strenuous activity for 
6 wks.

• Can go back to sedentary position at 2 wks
postop

• May send to postop rehab for 4‐6 wks
• Require less prn medications. 
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Follow‐up

• Typically patients are seen at 2 and 6 wks
postop during the period of restrictions.

• After 6 wks, advance activities as tolerated.  
• f/u at 3 months to assess how they are doing 

as they return to more normal /routine 
activitites.  

Outcomes

• Similar to open procedures with advantage of 
less blood loss, less pain, quicker return to 
activities, work.

• Huge need for high quality comparative 
studies with existing methods.  
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Questions?
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Ready to Settle Your Claim? 
Don’t Forget About Medicare!

Ready to Settle Your Claim? 
Don’t Forget About Medicare!

Jean S. Goldstein, JD
Senior Legal Counsel, MSP Compliance 

MEDVAL
Toll‐Free: 888.SET.ASIDE x 465

Direct: 443.318.7647
jgoldstein@medval.com

www.medval.com

• A federal health insurance program, which provides medical 
benefits to:
 Those that are 65 years or older;
 Those who have been awarded Social Security Disability 

benefits (SSDB);
 Those who have end stage renal disease/ALS

• Consists of 4 parts:
• Part A: In‐patient hospitalization
• Part B: Outpatient services
• Part C: Medicare Advantage Plans
• Part D: Prescription drugs plans

WHAT IS MEDICARE?
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MEDICARE SECONDARY PAYER (MSP)?
WHAT IS MEDICARE SECONDARY PAYER (MSP)?

Refers to Medicare as the secondary payer‐ meaning there is another payer or 
a payment source that must pay before Medicare

 Medicare is statutorily prohibited from making payments when there is
another responsible payer  [see 42 U.S.C. 1395y(b)(2)]. 

Primary payers may include:
• Group health
• Workers’ compensation
• Liability insurance
• Auto
• PIP / Med‐pay
• Self‐insurance

• Section 111 of the Medicare, Medicaid and SCHIP Extension ACT (MMSEA)
of 2007. 

• Amended Medicare Secondary Payer (MSP) laws with statutory
language mandating the reporting requirement.

• Strengthening Medicare and Repaying Taxpayers ACT of 2012 ‐ SMART ACT

LEGAL AND REGULATORY AUTHORITY FOR MSP ENFORCEMENT 
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Mandatory Insurer 
Reporting 

(Data Sharing)

Potential Penalty:
Up To $1000/day per file

Conditional Payment 
Recovery

(Past Payments
Pre‐Settlement)

Potential Penalty:
Interest; Double Damages

Medicare 
Set‐Aside 

Arrangements
(Future Payments
Post Settlement)

Potential Penalty:
Total Settlement Amount Becomes the Set‐

Aside

Three Medicare Compliance Processes To Consider On 
EVERY Case

THE MOST IMPORTANT TAKEAWAY FROM 
TODAY:

If anyone or any entity has a legal obligation to pay for related 

medical expenses, then Medicare is statutorily excluded from 

making payment; and should Medicare make payment 

“conditionally” (to ensure timely treatment is received), then 

it is entitled to a priority right of recovery.
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Mandatory Insurer 
Reporting 

(Data Sharing)

Potential Penalty:
Up To $1000/day per file

Conditional Payment 
Recovery

(Past Payments
Pre‐Settlement)

Potential Penalty:
Interest; Double Damages

Medicare 
Set‐Aside 

Arrangements
(Future Payments
Post Settlement)

Potential Penalty:
Total Settlement Amount Becomes the Set‐

Aside

Three Medicare Compliance Processes To Consider On EVERY Case

• Comes from the Medicare, Medicaid, SCHIP Extension Act of 2007
• Other names for it:  “Section 111”, “SCHIP”, “MMSEA”, “MIR” Reporting
• Became effective in 2009

• What: Claims involving Medicare beneficiaries must be reported 

• Why?  So Medicare can pursue reimbursement from the appropriate primary payer

• Penalty:  Up to $1000 per day per claim*

• How?

• Most commonly via software connected to the claims management 

system.  May also be done manually. 

• Medicare is notified when the primary payer is responsible for medical 

payments, and when the primary payer terminates that responsibility

• WC cases with under $750 paid do not have to be reported 

MANDATORY REPORTING
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WHAT’S NEXT?

Mandatory Insurer 
Reporting 

(Data Sharing)

Potential Penalty:
Up To $1000/day per file

Conditional Payment 
Recovery

(Past Payments
Pre‐Settlement)

Potential Penalty:
Interest; Double Damages

Medicare 
Set‐Aside 

Arrangements
(Future Payments
Post Settlement)

Potential Penalty:
Total Settlement Amount Becomes the Set‐

Aside

Three Medicare Compliance Processes To Consider On EVERY Case
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WHAT IS A CONDITIONAL PAYMENT? 

Medicare defines a conditional payment as a 
payment made by Medicare for services where 
another payer may be responsible for payment. 

How does a conditional payment come about? 

42 U.S.C. 1395y(b)(2): 
Medicare “may not” pay if medical expenses 
can be reasonably expected to be paid under 
WC,  Auto, Liability or No Fault Insurance 
(including self‐insurance).

However:
Medicare may make payments and later seek 
reimbursement making all of their payments 
“conditional” upon locating a primary payer.

MEDICARE SECONDARY PAYER (MSP) STATUTE
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CHANGES TO THE MEDICARE 
CONDITIONAL PAYMENT RECOVERY 

WORKFLOW 
CMS now splits its recovery 

efforts between two 
contractors

BCRC CRC

• CMS will continue to use the 
BCRC when pursues 
recovery from the 
beneficiary.

• CRC now handles recovery 
claims when it is pursuing 
recovery directly from the 
applicable plan.

• Exception: BCRC continues 
pursuit of all cases initiated prior 
to 10/5/15.

WHY ARE CONDITIONAL PAYMENTS SUCH A 
HOT TOPIC?

• $560.06 million in conditional 
payments identified (both GHP
and NGHP), and posted net 
collections of $160.78 million. 

• After agency administrative costs 
(including the CRC’s contingency 
fee amount), $131.78 million was 
returned to Medicare.
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MEDICARE CONDITIONAL PAYMENT INSURER NGHP
RECOVERY OVERVIEW

Reporting
Medicare notified through 

ORM, Medicaid or by 
Claimant

Conditional Payment Notice
CRC identifies conditional 

payments made by 
Medicare.   Issues CPN to 

applicable plan with ORM.  

Dispute – Applicable plan 
has one opportunity to 

dispute the CPN. 
***30 day window to 

dispute***

Demand – If one or more 
conditional payments remain 
following the dispute (or if no 

response to the CPN), a demand 
letter issues. 

***60 days to pay***

Appeal – Applicable plans 
may appeal the amount or 

existence of the debt in part 
or in full.

***120 days to appeal***
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SAMPLE 
CONDITIONAL 

PAYMENT NOTICE

SAMPLE CONDITIONAL 
PAYMENT NOTICE
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The Significance of ICD Diagnosis Codes
Conditional Payments: What to dispute?

DISPUTING UNRELATED CHARGES

• Review each claim
• Specifically, the following as listed on the 

Payment Summary Form:  
• Reported diagnosis codes; 
• Dates of service;
• Provider;
• Diagnosis codes for each service/treatment; 

and
• HCPS/DRG (data is actually CPT and/or MS‐

DRG codes).

• Send a letter
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Sample Conditional 
Payment Demand

SAMPLE 
CONDITIONAL 

PAYMENT 
DEMAND
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• Interest on the Debt – Interest accrues from 
the date of the demand letter if the debt is 
not resolved in 60 days.  

• If no resolution, an “Intent to Refer” (ITR) 
letter is issued (sample letter on next slide).

WHAT HAPPENS WHEN THE DEMAND IS 
NOT PAID

SAMPLE NOTICE OF INTENT TO REFER 
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SAMPLE NOTICE OF INTENT TO REFER 

WHAT HAPPENS WHEN THE DEMAND IS NOT PAID

• Referral to Treasury – If any portion of the debt 
remains delinquent 180 days from the date of the 
demand letter, the CRC will initiate collection services 
with the Department of Treasury. 

• Letter will be received directly from the Department of 
Treasury (sample letter on next slide). 
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DEPARTMENT OF TREASURY REQUEST FOR PAYMENT 

The Strengthening Medicare and Repaying Taxpayers Act of 2012 (The 
SMART ACT), formalized the appeals process for applicable plans. The 
final rule can be found at 80 FR 10611, February 27, 2015

The steps of the formal appeals process follow those of all Medicare 
decisions/denials:

• Initial determination (Demand Letter)

• Redetermination by the contractor issuing the Demand Letter

• Reconsideration by a Qualified Independent Contractor

• Hearing before an Administrative Law Judge (ALJ)

• Review by the Departmental Appeals Board’s Medicare 
Appeals Council

• Judicial review in the United States District Court

THE SMART ACT

Chapter 8 
14 of 29



MEDICARE APPEALS PROCESS

Level 1

Level 2

Level 3

Level 4

Level 5

Redetermination by 
a Medicare 
Administrative 
Contractor (MAC)

Must be requested 
within 120 days of 
initial determination 

Reconsideration by a 
Qualified 
Independent 
Contractor (QIC)

Must be requested 
within 180 days of 
Redetermination 

Hearing before an 
Administrative Law 
Judge (ALJ)

Must be requested 
within 60 days of 
receipt of 
Reconsideration 
determination

Review by the
Medicare Appeals 
Council

Must be requested 
within 60 days of ALJ
decision

Judicial review in 
United States District 
Court

Must be requested 
within 60 days from 
receipt of the 
Medicare Appeals 
Council decision 

MSP PROVIDES 2 PRIVATE CAUSES OF ACTION

§ 1395y(b)(2)(B)(iii)

[T]he United States may bring an action against any or all entities that are or 
were required or responsible (directly, as an insurer or self‐insurer, as a third‐
party administrator, as an employer that sponsors or contributes to a group 
health plan, or large group health plan, or otherwise) to make payment with 
respect to the same item or service (or any portion thereof) under a primary 
plan.

§1395y(b)(3)(A)

There is established a private cause of action for damages (which shall be in an 
amount double the amount otherwise provided) in the case of a primary plan 
which fails to provide for primary payment (or appropriate reimbursement) in 
accordance with paragraphs (1) and (2)(A). 
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CONDITIONAL PAYMENTS DON’T JUST START AND 
END WITH CMS…

• The number of Medicare beneficiaries enrolled in 
Part C plans has increased significantly (currently 
33% of all beneficiaries are enrolled) and is 
expected to continue to grow. 
• Increasing aggressiveness of Medicare 

Advantage Organizations (MAOs/ Medicare 
Advantage Plan (MAPs))

• Seeing litigation against primary payers for 
failure to reimburse MAP injury related 
payments 

• Important to understand how Courts in the 
jurisdiction treat and view these cases

• Part D Recoveries ‐ Prescription Plans
• Healthcare liens (Medicaid, Veterans’ Affairs, 

Private Insurance)

Sample 
Medicare 

Advantage 
Plan Recovery 

letter 
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SAMPLE MEDICARE ADVANTAGE 
PLAN RECOVERY LETTER 

MEDICARE PART D PRESCRIPTION PLANS

• Medicare‐approved private insurance companies 
provide coverage for medications

• Each plan has a formulary or list of covered 
drugs

• Formularies must provide a minimum level of 
coverage but have flexibility in deciding which 
drugs they will cover 

• All plans are different
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Sample Part D Recovery Letter 

HOW TO DEAL WITH THESE AGGRESSIVE 
RECOVERIES? 

 Ask questions of beneficiaries, to determine if in fact they have 
supplemental plans, supplemental insurance; 

 Ask to see Medicare cards;

 Understand the differences between CMS and MAP, and other entities‐
they  do not all operate in the same fashion; and

 Do not assume medical treatment has terminated because you have 
not received bills. Ask whether beneficiaries are still treating; and

 Most importantly‐ respond to all correspondence from any 
entity, timely and promptly.
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Mandatory Insurer 
Reporting 

(Data Sharing)

Potential Penalty:
Up To $1000/day per file

Conditional Payment 
Recovery

(Past Payments
Pre‐Settlement)

Potential Penalty:
Interest; Double Damages

Medicare 
Set‐Aside 

Arrangements
(Future Payments
Post Settlement)

Potential Penalty:
Total Settlement Amount Becomes the Set‐

Aside

Three Medicare Compliance Processes To Consider On EVERY Case

WHAT IS A MEDICARE SET‐ASIDE (MSA)?

 An arrangement between the settling parties that allocates a portion 

of the settlement that represents compensation for future related 

medical expenses and future prescription drug treatment needs.

 Includes future Medicare covered medical expenses, and does not 

include non‐Medicare covered expenses. 

 There are no dollar thresholds that provide safe harbors where MSAs 

are not required.

 There is no legal reference, state or federal, in which you will find the 

words ”Medicare Set‐Aside.”
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DOES MEDICARE HAVE AN INTEREST IN YOUR SETTLEMENT?

MSP Exclusion Follows the Money
• If a settlement provides compensation for future medical expenses, 

then that consideration provided in exchange for the release constitutes 
an insurance payment for purposes of this statute.

• Medicare is excluded to the extent that an insurance payment was 
made whether you call it an MSA or not. 

WHAT IS THE CONCERN WITH MSAS?

• The concern is that, absent such an allocation being designated, rather 
than simply deny benefits as it should under the MSP, Medicare may 
continue to make payments post‐settlement, relate them to the 
released injury, then utilize the statutory recovery provisions to 
continue to seek repayment from the original primary payer(s) and 
anyone in receipt of funds from the settlement.

• Therefore, the goal in any settlement should be to take measures to 
prevent Medicare from making payments post‐settlement. 

• If Medicare never makes a payment, there will never be an issue. 
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“SHIFTING THE BURDEN”

42 C.F.R. 411.46 

IF an allocation is made for future medicals in a WC settlement, regulations 
state Medicare is excluded from payment until that has been exhausted on 
related medical treatment

The burden of future medical expenses should never be shifted to Medicare. 
If the government finds that such an intentional shift occurs, regulations 
permit it to disregard your WC settlement 

WHEN SHOULD YOU CONSIDER AN MSA? 

When closing future medical AND one of the following applies:
 Injured party is a Medicare beneficiary, 

OR 
 Medicare eligibility is reasonably expected at a time when future medical care 

(related to the claim) is anticipated.

 NOTE:  Dollar amount and age are not the determining factors – it is based 
upon the need for future medical care post settlement.

 The only dollar thresholds that are often confused with the process are 
related to obtaining voluntary CMS review and approval of an MSA.
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WORKLOAD REVIEW THRESHOLDS

Threshold 
1

• Claimant is a Medicare beneficiary; and
• The total settlement amount is greater 

than $25,000.

Threshold
2

• Claimant is NOT a Medicare 
beneficiary, but has a reasonable 
expectation of Medicare enrollment 
within 30 months of the settlement 
date; and 

• The total settlement amount is greater 
than $250,000.

CMS review is voluntary even when one of the thresholds 
are met. 

WHAT DOES “REASONABLE EXPECTATION” OF 
MEDICARE ENROLLMENT MEAN?

Applied for Social Security Disability Benefits (SSDB);

Denied SSDB but anticipates appealing that decision;

Is in process of appealing and/or re‐filing for SSDB;

Is 62 years and 6 months old; or

Has End Stage Renal Disease (ESRD), but does not yet 
qualify for Medicare based upon ESRD
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CMS review is 
voluntary even when 
thresholds are met. 

Medicare’s interests 
must still be 
considered.
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CMS’ 2019 WCMSA REFERENCE GUIDE

4.0 ‐ Should I Consider Submitting a WCMSA 
Proposal? 

4.1 ‐ Considerations and Guidelines 

…It is important to note, however, that CMS 
approval of a proposed WCMSA amount is 
not required. 

4.2 ‐ Indications That Medicare’s Interests Are Protected 

Submitting a WCMSA proposed amount for 
review is never required. 

8.0 ‐ Should CMS Review a WCMSA? 
If a proposed WCMSA amount meets the workload 
review thresholds outlined below, the proposal can be 
submitted to CMS for approval…

 Last 2 years of medical TREATMENT records

 Corresponding payment and prescription history

 Release signed by the claimant

 Rated age information 

 Copies of any awards or orders that may effect MSA 

WARNING: 

Make sure everyone is on same page at time of submission. 

You really only get the chance to do this once. 

REQUIREMENTS FOR CMS SUBMISSION:
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THE POTENTIAL COST OF OBTAINING CMS SUBMISSION

Costs associated with obtaining CMS approval include all of the following:
 Increases in treatment frequencies

 Inclusion of unreasonable (not reasonably probable) treatment

 Inclusion of treatment for asymptomatic body parts

 Increases in surgical costs 

 Higher pricing and inclusion of unreasonable Durable Medical Equipment (DME) 
costs

 Medicare Part D issues

 Use of Average Wholesale Price (AWP)

 Other inconsistencies 

• Understand that WCRC performs a blind record review.

• If there are red flags, consider opportunities to mitigate before an MSA is submitted.  

• State (or other federal WC) laws generally govern if primary payer is legally 
obligated to make payment. 

• MSP merely says that that primary payment obligation means Medicare, as 
secondary payer, is excluded from payment &/or entitled to reimbursement. 

• But for the underlying legal obligation, there is no Medicare exclusion or  
reimbursement obligation.

STATE LAW GOVERNS COMPENSIBILITY
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For injuries arising on or after July 1, 2013, that are not designated as catastrophic 
injuries pursuant to subsection (g) of Code Section 34‐9‐200.1, the maximum period of 
400 weeks referenced in paragraph (2) of this subsection shall not be applicable to the 
following care, treatment, services, and items when prescribed by an authorized 
physician:
(i) Maintenance, repair, revision, replacement, or removal of any prosthetic device, 
provided that the prosthetic device was originally furnished within 400 weeks of date of 
injury or occupational disease arising out of and in the course of employment;
(ii) Maintenance, repair, revision, replacement, or removal of a spinal cord stimulator or 
intrathecal pump device, provided that such items were originally furnished within 400 
weeks of the date of injury or occupational disease arising out of and in the course of 
employment; and
(iii) Maintenance, repair, revision, replacement, or removal of durable medical 
equipment, orthotics, corrective eyeglasses, or hearing aids, provided that such items 
were originally furnished within 400 weeks of the date of injury or occupational disease 
arising out of and in the course of employment.

O.C.G.A. § 34‐9‐200 AND THE IMPACT ON 
WCMSAS

‐ Concerns that WCMSA will jeopardize the 
settlement
‐ Value

‐ Too high
‐ Too low

‐ Time/delay
‐ One time shot

COMMON WCMSA CHALLENGES
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TOP ISSUES TO WATCH IN 
2019 AND BEYOND

• Continued ramp up of Medicare conditional 
payment recoveries by Performant

• More MSP litigation involving Medicare 
Advantage Plans 

• Pending legislation‐ will it gain traction?

• WCMSA bill: “Comp Act”

• MSA regulations are they coming soon?

th
e WATCH LIST

• Provides specifics for when Medicare 
Secondary Payer (MSP) obligations 
have been met.

• Clarifies that approval of a WCMSA is 
optional.

• Establishes a formal appeal process 
for the Medicare Set‐Aside review 
process.

• Addresses the finality of a workers’ 
compensation settlement, which 
includes a determination of 
reasonableness of the settlement 
value, which may include a projection 
of future indemnity or medical 
benefits as expected to be paid under 
the State workers’ compensation law.

Key Points:
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Questions? 
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Jean S. Goldstein, JD
Senior Legal Counsel, MSP Compliance 

MEDVAL
Toll‐Free: 888.SET.ASIDE x 465

Direct: 443.318.7647
jgoldstein@medval.com

www.medval.com

THANK YOU!
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1. Savannah Hospitality Services LLC v. Scriven et al., 828 S.E.2d 423 (May 
23, 2019) 

 
Subject Matter: 

Whether the alleged negligence of the employer in failing to provide access to medical insurance 
coverage when requested and precluding the employee from seeking a professional medical 
opinion aggravated his injuries that were caused from an auto accident.  

Disposition: 

Judgment of trial court reversed. Exclusive remedy precludes the injured working from bringing 
this tort action as his injuries arose out of and in the course of his employment. 

Facts/Procedural History:  

In 2013, James Scriven was in an automobile accident. He subsequently filed suit against one of 
his employers, Savannah Hospitality Services, LLC (“SHS”), alleging that SHS was negligent by 
denying him insurance coverage and access to medical care which in turn aggravated his injuries. 
SHS moved to dismiss or in the alterative filed for summary judgment on the basis that the 
Workers’ Compensation Act was Scriven’s exclusive remedy. The trial court denied SHS’s Motion 
to Dismiss without acknowledging the exclusive remedy argument. The Georgia Court of Appeals 
granted an interlocutory review. The Court of Appeals reversed the trial courts findings.  

Discussion: 

The record shows that Scriven and his wife filed a complaint against SHS, Southeastern Airport 
Services (“SAS”), Richard Bennett and Carol Cherry. The complaint alleged Scriven was 
employed by both SAS and SHS as an airport shuttle driver and maintenance worker. In 2013, 
Scriven sustained injuries from a car accident when he was struck by another vehicle that Bennett 
was driving but Cherry owned. For the purposes of this appeal the claims against SAS, Bennet, 
and Cherry are irrelevant.  

SHS answered the complaint admitting Scriven worked for SHS and SAS, and it moved to dismiss 
the claims against SHS because the Workers’ Compensation Act was the exclusive remedy. Along 
with its answer, SHS filed a copy of a previous lawsuit Scriven filed in 2015 against SAS, SHS, 
Bennett, and Cherry, and copies of interrogatories in the first lawsuit where Scriven stated that he 
was driving back to work after picking parts up from a store. The trial court denied the motion 
with regards to the negligence claim but allowed the claim to proceed regarding Scriven’s 
allegation that SHS prevented him from obtaining health benefits. The trial court did not mention 
that the Workers’ Compensation Act was the exclusive remedy and it refused to consider the 
documents included with the motion. SHS obtained a certificate of immediate review and the Court 
of Appeals granted the application for interlocutory appeal.  
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The Court of Appeals stated, “where the [Workers’ Compensation] Act applies, it provides the 
employees exclusive remedy against his employer and precludes recovery on a tort claim by an 
injured employee against his employer.” The Court explained for an injury to be compensable 
under the Workers’ Compensation Act the injury must (1) occur in the course of the employment 
and (2) arise out of the employment. The Court further explained the difference between “in the 
course of employment1” and “arising out of employment.2” The Court noted that the inquiry of 
the appeal did not concern the injuries from the auto accident, but rather if the injuries sustained 
from the auto accident were aggravated by the alleged negligent delay in providing medical 
insurance and medical attention. If the injury was in fact aggravated by the delay in medical 
treatment the injury would be compensable under the Workers’ Compensation Act.  

Holding: 

The Court held that the time, place, and circumstances of the auto accident were arising out of and 
in the course of Scriven’s employment. Thus, there was a causal connection between Scriven’s job 
and exacerbation of the injury due to SHS’s alleged delay in access to medical care and the Act 
applied. Since the Act applied it was the only remedy available to Scriven and his claims were 
barred.   

2. Kil v. Legend Bros. LLC et al., 830 S.E.2d 245 (June 21, 2019) 
 

Subject Matter: 

Whether the injured worker’s job responsibilities of reviewing the restaurant’s daily sales, receipts, 
accounts, and inventory with the owner, were the proximate cause of his injury.  

Disposition: 

Judgment of the trial court reversed to follow the ruling set forth from the Board. 

Facts/Procedural History: 

Kil worked as a manager of a restaurant Legend Café. Kil’s responsibilities included making sure 
the restaurant ran smoothly, operating the cash register, ensuring that orders came out of the 
kitchen correctly, and overseeing the cleanliness of the restaurant. Kil lived with coworkers and 
the owner of Legend Café, Wilmore Lim. Every evening after work, Kil and Lim would spend 
about an hour reviewing the restaurant’s daily sales, receipts, accounts, and inventory at home.  

On May 19, 2016, after closing the restaurant Lim drove Kil and another coworker back to their 
home without taking a detour. On the way back to their house Lim had the receipts from the 
restaurant in his possession so that Lim and Kil could review the records at home as usual. 

                                                           
1 In the course of employment refers to the time, place, and circumstances under which the accident takes place and the circumstances under which 
the accident takes place, and an accident arises in the course of employment when it occurs within the period of employment at a place where the 
employee may reasonably be in the performance of his duties and while he is fulfilling those duties or engaged in something incidental thereto.  
2 Arising out of employment refers to the casual connection between the employment and the injury.  
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Immediately after they pulled into the garage, three men came up to the car with guns pulled out 
and demanded money. Lim and Kil told the attackers they did not have money and the attackers 
demanded that the passengers open the trunk. Once Kil exited the car, one of the attackers noticed 
Kil was carrying a gun and the attackers began to flee. While the attackers were fleeing, one of 
them shot Kil in the forearm, injuring him. 

Kil timely filed an application for workers’ compensation benefits. After a hearing, the ALJ ruled 
in Kil’s favor holding that his injury arose out of and in the course of employment because Kil was 
in the “continuous employment” of his job. On appeal, the Board affirmed the ALJ’s award, 
reasoning that “although the restaurant had closed for the day, the employee’s job responsibilities 
had not yet ended.” The Employer/Insurer appealed to the Superior Court which reversed the 
Boards finding and concluding that “Kil’s injury did not arise out of his employment because he 
was injured as he arrived home from the restaurant, ‘an act which he would have had to do 
irrespective of the scope of his job duties’” The Superior Court also concluded that Kil’s injury 
did not occur in the course of his employment because the injury occurred at home, when he was 
not working, and he was not a “traveling” or “24-hour on call” employee. Finally, the Superior 
Court found that Kil was shot because he was carrying a gun, which it said had nothing to do with 
his job. The Court of Appeals granted Kil’s application for a discretionary appeal from the Superior 
Court’s order.  

Discussion 

First, the Court of Appeals noted that the Superior Court erred when it concluded that Kil’s injury 
did not occur in the course of his employment. The Court stated that the Workers’ Compensation 
Act should be interpreted liberally to give effect to its purpose. Thus, the Board did not err when 
it concluded the injury occurred in the course of Kil’s employment because the scope of Kil’s job 
responsibilities was an issue of fact for the Board to determine, and the Board concluded that Kil’s 
“job responsibilities had not yet ended” for the day. The record was clear that each day after work, 
as part of Kil’s job responsibilities, Kil would spend an hour reviewing the restaurants daily sales, 
receipts, accounts, and inventory with Lim, the restaurant owner, in their home. Since the Board 
did not err as a matter of law when it concluded Kil’s injury occurred in the course of his 
employment the Court reversed the Superior Court’s determination to the contrary.  

Next, the Court agreed with Kil that the Superior Court erred when it determined that his injury 
did not arise out of the course of his employment because it “improperly substituted its own factual 
findings for those made by the State Board,” such as the finding that Kil’s possession of a gun led 
to him being shot. The Court explained that factual questions are left to the State Board to 
determine not the superior or appellate courts, therefore the Board findings must be affirmed if 
there is any evidence to support them. The Court further noted that the Superior Court ignored the 
State Board’s explicit findings that Kil’s presence in the garage at that time would not have 
occurred but for the fact that the conditions and obligations of his employment placed Kil in the 
position where he was injured. The Court concluded that “because the Superior Court improperly 
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substituted itself as the fact-finder in lieu of the State Board, the Superior Court’s decision must 
be reversed.”  

Holding: 

The Court explained that Kil was in the garage at the time of the robbery because his job 
responsibilities placed him there at that time. Thus, the injury had a direct casual connection to 
Kil’s employment and was compensable.  

3. Frett v. State Farm Employee Workers’ Compensation, 348 Ga. App. 30 
(November 2, 2018) 
 

Subject Matter: 

Whether an employee’s injury is covered by the Act when the injury occurs as the employee is 
leaving or returning to work during a scheduled lunch break. 

Disposition: 

The Court of Appeals affirmed the judgment of the Superior Court which had affirmed the Board’s 
decision to overturn the ALJ’s award of TTD benefits and medical expenses. 

Facts/Procedural History: 

Frett was leaving the breakroom at her office during a scheduled lunch break when she slipped 
and injured herself. She fell while she was still inside the breakroom. The ALJ ruled that the injury 
was covered by the Act, relying on the Court’s application of the ingress/egress rule in Rockwell 
v. Lockheed Martin Corp., 248 Ga. App. 73, 545 S.E.2d 121 (2001). In that case, the Court of 
Appeals ruled that the Act applied to bar a tort action by an employee who was injured while she 
was leaving work during a scheduled lunch break. The Board overturned the ALJ’s decision, 
distinguishing Rockwell on the grounds that it decided whether the exclusive remedy provision of 
the Act applied to bar the worker’s tort action against her employer, not whether the injury was 
compensable. The Superior Court affirmed the judgment of the Board denying compensability. 

Discussion: 

The Court of Appeals did not agree with the Board’s distinction of Rockwell. In Rockwell, the 
Court “addressed the issue of compensability by holding that ‘Lockheed may not deny Rockwell 
benefits based on the inapplicable ‘scheduled break’ exception.” 248 Ga. App. at 73. Rather, the 
court explored the tension between the scheduled break exception and the ingress and egress rule. 

The Court first traced the history of the scheduled break exception. The rule was first developed 
in Ocean Acc. & Guar. Corp. v. Farr, 180 Ga. 266, 178 S.E. 728 (1935). There, the Court held that 
because an employee’s “preparation for lunch and his eating lunch was his individual affair,” any 
injury during a lunch break “arose out of his individual pursuit and not out of his employment.” 
Id. at 270-71. Thus, the injury was not compensable. In Aetna Cas. & Sur. Co. v. Honea, 71 Ga. 
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App. 569, 31 S.E.2d 421 (1944), the Court held that the lunch break rule from Farr applied where 
an employee was injured on her employer’s premises when she was leaving for lunch. In Edwards 
v. Liberty Mut. Ins. Co., 130 Ga. App. 23, 202 S.E.2d 208 (1973), the Court limited the lunch 
break exception from Farr by declining to extend it to unscheduled breaks. 

The Court then traced the history of the ingress and egress rule. In Employers Ins. Co. v. Bass, 81 
Ga. App. 306, 58 S.E.2d 516 (1950), the Court applied the principle that “preparations by the 
employee at the place of employment, to begin the work for which he is employed, is a part of the 
duties of the employment” to an employee’s injury that occurred while walking across the 
employer’s premises to the place where the employee would begin work. Ingress and egress was 
first discussed in United States Cas. Co. v. Russell, 98 Ga. App. 181, 105 S.E.2d 378 (1958). 
There, the Court stated that “it has been well established that the period of employment generally 
includes a reasonable time for ingress to and egress from the place of work, while on the 
employer’s premises.” In Travelers Ins. Co. v. Smith, 91 Ga. App. 305, 309, 85 S.E.2d 484 (1954), 
the Court noted tension in workers’ compensation law, if an employee was on her way to work in 
the morning, she might recover—however, if she was on her way back from lunch, she might not. 
The Court then ruled that “stepping aside from employment . . . to go home at night or to go to 
lunch . . . is an act contemplated by the employment,” and, thus, was covered for compensation 
under the Act. Therefore, the ingress and egress rule allowed compensation for an injury occurring 
on a scheduled lunch break—provided the employee was returning from off the premises when 
the injury occurred. In Rockwell, the Court took the rule further, and held that it applied in 
situations where an employee was leaving or returning to work during a scheduled lunch break. 

After tracing these histories, the Court noted the state of the law was producing anomalous and 
arbitrary results. An employee leaving work during a scheduled lunch break was covered for any 
injury, but an employee who remained at work during a scheduled lunch break was not. Further, 
an employee with the subjective intent to leave the premises during a scheduled lunch break was 
covered. The Court noted that Rockwell and Honea conflicted. In both cases, the employee was 
injured while departing for a scheduled break, but opposite conclusions were reached with regard 
to whether benefits could be allowed under the Act. Because Honea applied Farr, a Supreme Court 
decision, the Court observed its duty to follow existing Georgia Supreme Court precedent, and it 
disapproved of any cases ruling that the ingress and egress rule allowed compensation for an injury 
occurring when an employee was leaving or returning to work during a scheduled lunch break. 

Holding: 

An employee who is injured when leaving or returning to work during a scheduled work break 
may not receive compensation for the injury under the Act. 
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4. Daniel v. Bremen-Bowdon Investment Company, 348 Ga. App. 803, 824 
S.E.2d 698 (February 26, 2019) 
 

Subject Matter:  

Whether an employee’s injury is covered by the Act when the injury occurs as the employee is 
leaving or returning to work during a scheduled lunch break. 

Disposition:  

The Court of Appeals affirmed the judgment of the Superior Court which had affirmed the Board’s 
decision to overturn the ALJ’s award of income benefits, medical expenses, the ability to choose 
his physician, and attorney’s fees. 

Facts/Procedural History: 

Employee parked in a lot owned by the Employer, but to get to and from the parking lot she was 
required to walk a public sidewalk across the street. She left her work station for her regularly 
scheduled lunch break, planning to drive home (which was allowed by the Employer). As she was 
walking to her car, she tripped on the sidewalk, and she was injured. The ALJ awarded her income 
benefits, ruling she fit within the ingress and egress rule outlined in Rockwell v. Lockheed Martin 
Corp., 248 Ga. App. 73, 545 S.E.2d 121 (2001). The ALJ also awarded medical expenses, her 
choice in physician, and attorney’s fees. The Board reversed and the Superior Court affirmed. 
Employee appealed. 

Discussion:  

While the Employee’s appeal of the Superior Court’s decision was pending, the Court of Appeals’ 
decided Frett v. State Farm Employee Workers’ Compensation, 348 Ga. App. 30 (2018). As 
discussed in the previous Case Summary, that case held that the ingress and egress rule did not 
apply during scheduled lunch breaks. Thus, an employee injured while leaving or returning to 
work during a scheduled work break could not receive compensation for their injury under the Act. 
In this case, the Court applied its decision in Frett, and ruled that the employee’s injuries were not 
compensable because she was injured while leaving work during her scheduled lunch break. 
Further, because attorney fees can only be awarded under O.C.G.A. § 34-9-108(b) to the prevailing 
party, the Employee could not recover her attorney fees. 

Holding: 

An employee who is injured when leaving or returning to work during a scheduled work break 
may not receive compensation for the injury under the Act. 
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5. Ware County Board of Education et al. v. Taft, 2019 WL 2574176 (June 
24, 2019) 
 

Subject Matter: 

Whether an employee’s Average Weekly Wage is calculated using the amount earned by the 
employee during the preceding thirteen weeks or the amount actually paid by the employer to the 
employee during the preceding thirteen weeks. 

Disposition:    

The Court of Appeals affirmed the Superior Court’s order, which had affirmed a decision by the 
Board, which reversed an ALJ’s decision as to the calculation of the Employee’s Average Weekly 
Wage.  

Facts/Procedural History:    

Employee injured his right shoulder while working for Employer. Employer accepted the injury 
as compensable and commenced TTD benefits. Employee sought an increase in his AWW on the 
basis that the calculation used by the Employer/Insurer was incorrect. Employee worked as a 
custodian for the Board of Education for ten years before falling and injuring his shoulder. 
Employee worked only 220 days per year because of school breaks and holidays. Per his contract, 
Employee was paid $9.20 per hour for a 40-hour work week for a total yearly compensation of 
$16,192.00. His pay was pro-rated and disbursed equally over the full calendar year to account for 
periods when he was not working due to school closures. Employee contended his AWW should 
be calculated using the amount he earned during the prior thirteen weeks, regardless of when the 
wages were paid to him. Employer contended the AWW should be calculated using the pro-rated 
amount paid to Employee over the past thirteen weeks. As the injury occurred during the school 
year, Employee’s hourly earnings were more than his pro-rated disbursement over the prior 
thirteen weeks.  

Following a hearing on the matter, the ALJ denied Employee’s request for an increased AWW. 
The Board accepted the factual findings but overturned the ALJ because it found the AWW should 
be calculated using the amount earned, not the amount paid, during the preceding thirteen weeks. 
The Superior Court affirmed. The Court of Appeals heard the instant case and affirmed the 
judgment of the Board and the Superior Court in full.  

Discussion: 

The Superior Court upheld the Board’s decision overturning the ALJ, holding the ALJ erred in 
calculating Employee’s AWW, such that Employee was entitled to more TTD benefits than he had 
received. The Court of Appeals looked to interpret O.C.G.A. § 34-9-260 to determine the proper 
method of calculating Employee’s AWW. In pertinent part, O.C.G.A. § 34-9-260 states:  
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If the injured employee shall have worked in the employment in which he was 
working at the time of the injury … during substantially the whole of the 13 weeks 
immediately preceding the injury, his average weekly wage shall be one-thirteenth 
of the total amount of wage earned in such employment during the 12 weeks[.] 

(Emphasis supplied by court.) 

The Court analyzed the meaning of the statutory language “total amount of wages earned.” The 
Court emphasized that it must give statutory language its plain and ordinary meaning, as an 
average speaker of the English language would. The Court stated it would “defy logic” to suggest 
that Employee had not earned the wages he had completed work for, even if he had not yet received 
those wages under his pro-rated salary disbursement plan. The Court noted that an ordinary English 
speaker would read the statutory term “wages earned” to focus on when Employee earned the 
money under his contract regardless of when he received that money. 

The Court explained that because Employee had worked 59 days in the past thirteen weeks at $9.20 
per hour, his AWW was $334.03. The Court stated that was the average wages Employee earned 
pursuant to the terms of his contract. The Court dismissed Employer’s contention that Employee’s 
weekly wage was $311.28 due to a portion of Employee’s salary being withheld according to his 
pro-rated salary disbursement. The Court stated the pro-rated payment schedule was irrelevant. 

Holding: 

The Court clarified that the calculation of an employee’s AWW under O.C.G.A. § 34-9-260 is 
solely determined by the amount of wages earned in preceding 13 weeks, not the amount of wages 
received in that time. Courts should not look to payment schedule or disbursements for purposes 
of calculating an employee’s AWW. Court should look only to hours worked or bonuses earned, 
regardless of whether those wages have been paid to the employee. 

6. Georgia Insurers Insolvency Pool v. DuBose, 349 Ga. App. 238 (March 7, 
2019) 

Subject Matter: 

Whether policies from solvent automobile insurers were “primary” to the Georgia Insurers 
Insolvency Pool’s coverage and whether the Georgia Insurers Insolvency Pool is entitled to offset 
any money recovered by the Claimant from other solvent insurance carriers. 

Disposition: 

Judgment of the Superior Court reversed in part and vacated in part, and case remanded with 
direction. 
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Facts/Procedural History:   

Claimant was injured in an automobile collision while in the course and scope of her employment.  
Claimant filed for workers’ compensation benefits.  After the Employer’s workers’ compensation 
carrier became insolvent, the Pool took over the handling of the claim. 

Claimant also filed a personal injury claim against the driver responsible for the collision.  About 
6 months after the collision, Claimant settled with the responsible driver’s insurer for the 
automobile liability insurance policy limits of $250,000.00.  At the time of the collision, Claimant 
had additional insurance under two uninsured/underinsured motor coverage policies and two 
personal disability policies.  Claimant settled for $200,000.00 under the uninsured/underinsured 
policies and she was receiving $540.00 per month for up to 58 months under one of the personal 
disability policies (coverage was denied under the other personal disability policy). 

The Pool filed a declaratory judgment action asking the trial court to declare that the exhaustion 
provision of the Georgia Insurer’s Insolvency Pool Act, O.C.G.A. § 33-36-14(a), required that any 
proceeds that Claimant received from other solvent insurers (including the settlements she received 
from the liability insurance for the other driver, the settlement from her own 
uninsured/underinsured policies, and the benefits received under her personal disability policy that 
arose from the same collision) should reduce her claim against the Pool by the full amounts 
received.  Claimant argued that the Pool’s offset should be limited to only claims for the types of 
damages that are the Pool’s responsibility (i.e., lost wages and medical expenses). 

The trial court denied the Pool’s motion for summary judgment holding that O.C.G.A. § 33-36-
14(a) limited “the offset to money recovered for lost wages and medical expenses – ‘claims’ that 
could be made under the workers’ compensation statute.”  The trial court found that an issue of 
fact existed as to the purpose of the insurance proceeds Claimant had already received. The Court 
of Appeals granted the parties’ cross-motions for interlocutory appeal. 

Discussion:   

The Court of Appeals focused on the proper interpretation of O.C.G.A. § 33-36-14(a) that 
provides: “any person having a claim against a policy or an insured under a policy issued by an 
insolvent insurer, which claim is a covered claim, and is also a claim within the coverage of any 
policy issued by a solvent insurer, shall be required to exhaust first his or her rights under such 
policy issued by the solvent insurer.  The policy of the solvent insurer shall be treated as primary 
coverage and the policy of the insolvent insurer shall be treated as secondary coverage and his or 
her rights to recover such claim under this chapter shall be reduced by any amounts received from 
the solvent insurers.” 

Because neither the Pool Act nor Georgia case law had ever addressed the meaning of “claim” in 
the exhaustion provision, the Court of Appeals looked to decisions from other states and found 
that those decisions supported the Pool’s contention that the coverage provided by the solvent 
carrier did not have to be the same type of coverage provided by the insolvent carrier. The Court 
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of Appeals also noted that there was nothing in the plain language of the Pool Act to indicate that 
its use of the word “claim” is restricted to the same type of coverage for which the Pool was 
responsible. 

The Court of Appeals also reviewed the history of the exhaustion provision in the Pool Act and 
noted that the General Assembly has amended such provision on multiple occasions and clearly 
expanded the possibilities of policies to offset, rather than to restrict them. 

The Court of Appeals found that the trial court erred by limiting the offset rights of the Pool to 
amounts received by Claimant specific to lost wages and medical expenses.  The Court of Appeals 
reversed the trial court’s denial of summary judgment to the Pool as it pertains to its ability to 
offset the money that Claimant received from the other driver’s automobile liability policy and her 
uninsured/underinsured policies –settlements that arose from the automobile collision from which 
her workers’ compensation claim arose.  The Court of Appeals remanded the case to the trial court 
to determine whether the Pool is also entitled to offset the money received by Claimant from her 
personal disability policy. 

Holding:   

The Court of Appeals held that policies from solvent automobile insurers are “primary” to 
coverage of the Georgia Insurers Insolvency Pool and the Pool is not limited to offset amounts 
received by Claimant for lost wages and medical expenses. 

7. A. Garcia Trucking & Produce, LLC v. Sandoval, 349 Ga. App. 319 (March 
8, 2019) 

Subject Matter:  

Whether the Board’s denial of Claimant’s claim for an award of assessed attorney’s fees and 
expenses of litigation based upon the Employer’s alleged unreasonable defense of the claim is 
subject to the “any evidence” or “de novo” standard of review. 

Disposition:   

ALJ awarded assessed attorney’s fees and expenses of litigation, the Board denied the assessment 
of attorney’s fees and expenses of litigation, the Superior Court reversed, and the Court of Appeals 
reversed the judgment of the Superior Court. 

Facts/Procedural History:   

Claimant worked for the Employer as a delivery truck driver.  On October 29, 2014, he injured his 
low back and right leg while lifting a 50-pound box. Claimant immediately told the owner of the 
company about his injury and asked to see a doctor. The owner told him to go home and rest.  
Claimant went home and missed two to three weeks of work due to his injury. Claimant sought 
treatment on his own and returned to work until March 2015 when he stopped working when the 
pain became intolerable. 
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The Employer contended that Claimant failed to give it proper notice of the claim and that any 
back pain predated his employment.  At the Hearing, the owner and another Employer witness 
testified to Claimant having low back problems before October 29, 2014.  The owner further 
testified that it was not unusual for the Claimant to miss work prior to October 2014 due to back 
pain and that Claimant never reported an October 2014 work injury and “never said he got hurt.” 

The ALJ found the Claimant credible, that he met his burden of proving a compensable accident 
on October 29, 2014 resulting in injury and disability, and that the Employer had actual notice of 
the injury.  The ALJ further found the Employer’s notice defense to be unreasonable and concluded 
that this unreasonable defense served as a basis for the assessment of attorney’s fees and expenses 
of litigation. 

The Employer appealed and the Board affirmed the ALJ’s finding that Claimant met his burden of 
proving a compensable injury and provided timely notice.  The Board, however, found that the 
competent and credible evidence did not support the ALJ’s finding that Claimant was entitled to 
attorney’s fees.  The Board found that given the evidence, including conflicting evidence, 
regarding the extent and duration of the Claimant’s preexisting back conditions and in light of the 
Employer/Insurer’s other defenses which they found to have been closely contested on reasonable 
grounds, an assessment of attorney’s fees and expenses of litigation was not warranted. 

The Superior Court stated in its Order that the only issue before it was “whether the Board erred 
in reversing the ALJ’s award of assessed attorney’s fees against the Employer.  The Superior Court 
held that the issue was one of law and that a “de novo” standard of review applied.  The Superior 
Court reversed the decision from the Board. 

The Employer/Insurer applied for discretionary review that was granted by the Court of Appeals.  
They argued that the Superior Court erred by reviewing the Board’s decision under a “de novo” 
standard of review when they should have used the “any evidence” standard of review. 

Discussion:   

The Court of Appeals held that whether the Board erred in reversing the ALJ’s award of assessed 
attorney’s fees depended on whether Employer defended the claim without reasonable grounds.  
The Court of Appeals held that whether an Employer has unreasonably defended a claim is a 
factual determination subject to the “any evidence” standard of review.  It therefore concluded that 
the Superior Court erred in applying the “de novo” standard of review and exceeded its authority 
in reversing the Board’s decision. 

The Court of Appeals found that the Superior Court’s role was to review the Board’s decision and 
make a determination as to whether it was supported by any evidence.  The Court found that there 
was some evidence in the record to support the Board’s decision that the Employer raised a 
reasonable defense to the claim and the Board properly exercised its discretion to reverse the 
attorney fee award.  Because the Board did not base its decision on an erroneous legal theory, but 
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upon its factual findings that Employer’s defense was reasonable, the Superior Court erred in 
reversing the Board’s decision. 

Holding:   

The Court of Appeals held that there was evidence to support the Board’s finding that Employer 
raised a reasonable defense to the claim and, thus, Claimant was not entitled to assessed attorney’s 
fees.  The Superior Court erred in applying the “de novo” standard of review when the “any 
evidence” standard of review applied. 

8. McCrary v. Employee’s Retirement System of Georgia, 349 Ga. App. 466 
(March 13, 2019) 

Subject Matter:   

Whether the trial court erred in affirming the Board’s decision that Claimant failed to meet her 
burden of proving that her work injury met the legal definition for Catastrophic injury because 
such decision was not based on competent evidence. 

Whether the trial court erred in finding that the Board was authorized to consider the Claimant’s 
testimony regarding the denial of her SSD applications. 

Disposition:   

ALJ, the Board denied Claimant’s request for Catastrophic Injury designation, the Superior Court 
affirmed, and the Court of Appeals affirmed the judgment of the Superior Court. 

Facts/Procedural History:   

Claimant worked for the Employer as a customer service specialist.  This job required her to take 
incoming calls from employees about their benefits, typing up the information from such calls, 
and entering this data into the Employer’s system.  During the course of her employment, her right 
hand became swollen and painful and ended up requiring two surgeries on her right wrist. 

The Employer accepted the injury as compensable and paid medical and indemnity benefits.  
Claimant filed a hearing request seeking Catastrophic Injury designation for her work injury. 

At the Hearing before the ALJ, Claimant tendered into evidence the written opinions from her 
treating physician and an IME physician in support of her claim.  Claimant also tendered into 
evidence an FCE report the findings of which were adopted by her treating physician.  Claimant 
had a vocational expert testify that she was unable to do her prior work and “was unable to do any 
work for which she’s qualified that exists in substantial numbers.”  On cross-examination, 
Claimant testified that she submitted two separate applications for SSD benefits based on her work 
injury and that both applications were denied.  Claimant’s counsel did not state an objection on 
the record to this line of inquiry at the Hearing. 
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The ALJ found that the Claimant failed to meet her burden of proving that she sustained a 
Catastrophic Injury.  The ALJ discounted the testimony of Claimant’s vocational expert stating, 
“he testified that a person of Claimant’s skill cannot find a job, even in a city such as Atlanta, given 
her restrictions.  He also opines that it would not be feasible to obtain a job where an employer 
would have to accommodate limitations with voice recognition technology that is ‘not particularly 
accurate’.  Also, devices such as joysticks and trackballs would require the use of the non-dominate 
hand which would prevent Claimant from meeting any kind of production requirement.”  The ALJ 
found “these opinions unconvincing, as accuracy can be attained with voice recognition software” 
and the vocational expert “appears to underestimate the ability of human beings to compensate for 
their limitations.”  The ALJ also found that the vocational expert conceded that Claimant could 
return to work if she was able to perform a job without using her right upper extremity. 

The Board struck that portion of the ALJ’s decision relying on the Claimant’s potential use of 
adaptive technologies but still affirmed the decision of the ALJ based on evidence of the various 
impairments considered by the Claimant’s vocation expert and the reasonable inferences drawn 
therefrom and to what extent those impairments are related to conditions unrelated to the work 
injury, as well as the evidence that Claimant’s two SSD applications based on her work injury 
were denied. 

Claimant filed an appeal to the Superior Court and argued that the Board did not rely on competent 
evidence but instead, improperly relied upon “reasonable inferences” drawn from the evidence 
presented.  Claimant asserted that the Board relied upon its own experiences, not the undisputed 
evidence presented, in finding that jobs were available to Claimant in substantial numbers within 
the national economy.  Claimant also argued that the Board was not authorized to consider her 
testimony regarding the denial of her two applications for SSD benefits.  Specifically, Claimant 
argued that the Board is not authorized to consider such testimony without the introduction of the 
actual decisions from the Social Security Administration into evidence.  The Superior Court 
affirmed the Board’s decision. 

Discussion:   

The Court of Appeals reiterated that the weight and credibility of witness testimony remains solely 
within the purview of the ALJ and the Board and that the Court is not authorized to disregard 
competent evidence that it believes is not credible, reweigh the evidence, or resolve conflicting 
evidence. 

In reviewing the evidence considered by the ALJ and the Board, the Court noted that both found 
that the evidence presented by Claimant’s vocational expert was not credible and that the Board 
considered the evidence of Claimant’s other impairments not related to her work injury, the two 
denials of her application for SSD benefits, and the other medical records tendered into evidence. 
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The Court of Appeals affirmed the trial court finding that it did not err in determining that the 
Board’s decision was supported by competent evidence. 

Regarding the Board’s consideration of Claimant’s testimony that her two SSD applications were 
denied, the majority of the Court of Appeals noted that such testimony was admitted without 
objection from Claimant’s counsel.  Even assuming, without deciding, that the Board erred in 
considering evidence of the SSA decisions, the Court found that Claimant failed to show that such 
error probably affected the outcome below.  The Court cited O.C.G.A. § 24-1-103(a)(1) – Error 
shall not be predicated upon a ruling which admits or excludes evidence unless a substantial right 
of the party is affected and in case the ruling is one admitting evidence, a timely objection or 
motion to strike appears of record, stating the specific ground of objection, if the specific ground 
was not apparent from the context. 

DIVISION 2 OF THIS OPINION IS PHYSICAL PRECEDENT ONLY. Presiding Judge 
McFadden wrote a special concurrence in Division 2 of this opinion dealing with the Board’s 
authority to consider the Claimant’s testimony regarding the denial of the two SSD applications. 

Judge McFadden would hold that the Board did err in considering this testimony and that O.C.G.A. 
§ 34-9-200.1(g)(6)(A) requires the admission of a written decision from the Social Security 
Administration granting or denying SSD benefits.  However, Judge McFadden agreed with the 
majority that, in the absence of an evidentiary objection below, any impropriety did not arise to 
the level of plain error mandating a reversal. 

Holding:   

The Court of Appeals affirmed the trial court finding that it did not err in determining that the 
Board’s decision was supported by competent evidence and that any error in the Board’s 
consideration of Claimant’s testimony about the denial of her two SSD applications was harmless 
error. 

9. McKenney’s Inc. v. Sinyard, 828 S.E.2d 639 (May 28, 2019) 

Subject Matter:   

Whether the Superior Court erroneously determined that the Board had made an error of law and 
failed to apply the “any evidence” standard of review. Whether Claimant’s allegations in a prior 
Illinois action constituted competent evidence. 

Disposition: 

ALJ denied the claim, the Board affirmed the ALJ’s denial of the claim but reversed in part the 
ALJ’s findings of facts and conclusion of law, the Superior Court reversed the Board, and the 
Court of Appeals reversed the judgment of the Superior Court. 
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Facts/Procedural History:   

In 1978, Claimant started working as a union pipefitter, working first as a welder and then as a 
foreman.  From 1986 to 1989, Claimant worked for the Employer at Piedmont Hospital.  Claimant 
worked for Cleveland Electric Company from 1994 to 1996, including on a project at the GM 
Assembly Plant in DeKalb County in 1995.  As a result of occupational exposure to asbestos, 
Claimant was diagnosed with mesothelioma in June 2014. 

In July 2014, Claimant and his wife filed through counsel an unverified complaint in an Illinois 
state court seeking damages based on his mesothelioma.  In that case, Claimant named more than 
80 defendants, some of which comprised several companies and premises owners where he had 
worked after working for the Employer (the Employer was not named as a defendant in that case).  
In that complaint, Claimant alleged that as a result of the defendants’ conduct, he was “exposed to 
and inhaled, ingested or otherwise absorbed great amounts of asbestos fibers causing him to 
develop the aforementioned disease.”  Claimant voluntarily dismissed the Illinois lawsuit without 
prejudice and then filed the workers’ compensation claim against Employer and Cleveland in 
January 2015. 

Claimant eventually conceded that the evidence did not show that Cleveland was his employer of 
last injurious exposure and focused his claim on the Employer.  At the Hearing, Claimant produced 
evidence that he was injuriously exposed to asbestos while working for the Employer at Piedmont 
Hospital – his own testimony, testimony of a co-worker that his work involved disturbing and 
removing asbestos without proper protection, hospital records showing the presence of asbestos in 
areas that he worked, and testimony from an expert witness that his asbestos exposure at the 
hospital caused his mesothelioma.  Claimant also testified that, after his work for the Employer, 
he never worked around asbestos and representatives of some subsequent employers testified that 
Claimant never worked around asbestos on their jobsites. 

The ALJ denied the claim finding that despite “abundant” evidence of his injurious exposure with 
Employer, Claimant failed to carry his burden of proof.  The ALJ found that Claimant’s allegations 
raised in the Illinois lawsuit were admissions in judicio and therefore conclusive and binding 
against him or were, alternatively, admissions against interest that his last injurious exposure 
occurred with the Employer. 

The Board affirmed the ALJ’s denial of the claim because Claimant failed to meet his burden of 
proof, but it reversed in part the ALJ’s finding that the allegations in the Illinois lawsuit were 
binding and conclusive admissions in judicio and held such allegations were only evidentiary 
admissions or admissions against interest. The Board held that Claimant’s actions and others under 
his authority injected many questions regarding with whom he was employed at the time of his 
last injurious exposure and found that he did not prove his case against Employer (or Cleveland) 
by a preponderance of competent and credible evidence. 
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Claimant appealed to Superior Court arguing that he had proven his case through unrebutted expert 
causation testimony and that the Board committed legal error in finding otherwise.  The Superior 
Court reversed the Board applying the “any evidence” standard of review to the Board’s factual 
findings but conducted a “de novo” review to determine whether the Board applied the wrong legal 
standard to the evidence.  Citing the Scapa Dryer Fabrics, Inc. v. Knight, 299 Ga. 286 (2016) case, 
the Superior Court found that the evidence presented by Employer failed to satisfy the legal 
standard applicable to causation evidence in that they produced no expert testimony to rebut 
Claimant’s expert witness testimony and failed to establish that any subsequent exposure was 
sufficiently meaningful to serve as legal causation for Claimant’s mesothelioma. 

Discussion:   

The Court of Appeals found that the Superior Court applied an incorrect “de novo” standard of 
review to the Board’s decision and that the “any evidence” standard of review applied in that the 
Board did not base its decision upon an erroneous legal theory.  Applying the “any evidence” 
standard of review, the Court found that there was some competent evidence that he suffered an 
injurious exposure with a subsequent employer based on his allegations in the Illinois lawsuit. 

The Court found that when admissions in pleadings are introduced as evidence in a later and 
different action, they no longer operate as admissions in judicio but, rather, as evidentiary 
admissions.  The Court further found that the lack of verification of the allegations in the Illinois 
complaint did not make them incompetent evidence.  While the Court went to great lengths to state 
that it was compelled to recognize that the allegations in the Illinois lawsuit constituted one piece 
of evidence in contrast to “the substantial evidence” that Claimant suffered an injurious exposure 
with Employer, it was bound to affirm the Board’s findings if supported by any evidence 
“regardless of whether we would have reached the same result if given the opportunity to weight 
the evidence in the first instance.” 

The Court lastly rejected the Superior Court’s reliance on the Scapa case in finding that the Board 
committed an error of law.  The Court cited longstanding law that the Board has the freedom to 
accept or reject evidence as they see fit, particularly expert opinion evidence.  The absence of any 
expert medical testimony will not invalidate, as a matter of law, conclusions reached by the trier 
of fact if supported by any competent evidence. 

Holding:   

The Court held that the Superior Court erred in applying the “de novo” standard of review in that 
the Board did not apply an erroneous theory of law, that the “any evidence” standard of review 
applied, and that Claimant’s allegations in the Illinois lawsuit constituted competent evidence to 
support the Board’s denial of Claimant’s claim that he was last injuriously exposed to asbestos 
while employed by the Employer. 
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10. Grange Mutual Casualty Company v. Bennett, 2019 WL 2520589 (June 19, 
2019) 

Subject Matter:   

Whether the Insurer failed to sufficiently raise a valid policy defense before the ALJ at the Hearing 
thus waiving their defense that fraud voided the policy ab initio. 

Disposition:   

ALJ, the Board and the Superior Court all found that the policy was not void and covered the 
Claimant’s injury, the Court of Appeals affirmed the judgment of the Superior Court. 

Facts/Procedural History:   

Employer was a small construction company.  When its insurance policy came up for renewal, 
Employer asked its insurance agent to find a cheaper quote for insurance with the same coverage.  
The agent procured a quote from the Insurer. 

In completing the insurance application, the agent pulled the Employer’s business information 
from the previous carrier’s insurance policy.   The insurance application for the prior carrier 
indicated that the Employer performed work outside the state of Georgia.  However, on the 
application for this Insurer, the agent indicated that the Employer did not perform work outside 
the state of Georgia (there was conflicting testimony at the hearing between the Employer owner 
and agent about the completion and review of the insurance application before it was returned to 
the Insurer). 

After the Insurer issued its policy to the Employer, an employee had an injury while working in 
Louisiana in 2014.  Employer reported the injury to Insurer who denied the claim because the 
injury occurred outside of Georgia (there was conflicting testimony at the hearing between the 
Employer owner and agent about fixing that issue with the policy as 85% of the Employer’s work 
was outside of Georgia). 

After the 2014 claim, the Insurer conducted an investigation of the Employer’s business 
operations. Based on guidance from their general and outside counsel, Insurer determined that it 
could not void the policy, so it sent a cancellation notice to Employer with an effective cancellation 
date of March 8, 2015.  On March 7, 2015, Claimant suffered extensive injuries to his skull and 
back in an automobile collision outside of Georgia while en route to a job in New York. 

The ALJ found that the Insurer’s policy covered the Claimant’s injury finding that the policy listed 
Georgia on it and, therefore, Insurer was agreeing to pay workers’ compensation claims under the 
laws of Georgia.  In this instance, Claimant’s out of state injury was compensable under Georgia 
law.  The Board affirmed using the same logic applied by the ALJ and found that it did not need 
to address Insurer’s argument that the policy was void under O.C.G.A. § 33-24-7. 
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Insurer appealed to the Superior Court who remanded case back to the Board to address whether 
policy was void under said code section.  On remand, the Board found among other things that 
Insurer waived any defense under said code section by failing to raise the issue before the ALJ.  
Upon return of the case, the Superior Court affirmed the Board’s decision. 

DISCUSSION:  Without reaching the merits of the Insurer’s multiple enumerations of error, the 
Court of Appeals cited existing case law that, “Under Georgia law, an insurer seeking to rescind a 
policy must make an announcement of the intent to rescind the contract in a timely fashion, as 
soon as the facts supporting the claim for rescission are discovered.”  After announcing that intent, 
the insurer “must adhere to the intent to rescind and may waive any defense of rescission by failing 
to do so.”  If an insurer, instead of rescission, issues a denial of coverage and cancels the policy at 
some future effective date, as the Insurer did in this case, the right and defense of rescission is 
waived as a matter of law. 

The Court took note of the one significant reason for this rule in insurance cases - leading the 
insured to believe the validity of the policy is not questioned lulls the insured into not purchasing 
other insurance and thus subjects the insured’s property to continuing non-coverage. 

Finding no distinction between the facts in this case and the Loeb v. Nationwide Mut. Fire Ins. 
Co., 162 Ga. App. 561 (1982) case, the Court noted that Insurer notified Employer it was 
cancelling the policy effective March 8, 2015.  Therefore, the policy remained in full force and 
effect until that date (In the Loeb case, the insurer cancelled the plaintiff’s insurance policy 
effective one month from the notice of cancellation due to material misrepresentations in the 
application.  Plaintiff suffered a loss after the insurer sent the notice of cancellation, but before the 
cancellation became effective.  The Court of Appeals held that the policy was not void from its 
inception and that Plaintiff’s loss was covered by the policy). 

Holding:   

Because the Insurer, instead of rescission, issued a denial of coverage and notice of cancellation 
to the Employer with a future effective date, the Court held that the Insurer waived the defense 
that fraud voided the policy ab initio as a matter of law. 
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11. Chowdhury v. Lavoi Corporation, A18A0819 (September 20, 2018)  
(CASE WAS NOT OFFICIALLY REPORTED) 

Subject Matter:   

Whether the Superior Court erred in affirming the Board’s decision to vacate its earlier approval 
of a stipulated settlement agreement pursuant to O.C.G.A. § 34-9-103(b). 

Disposition: 

The Board vacated its approval of the stipulated settlement agreement, the Superior Court affirmed 
the Board’s decision by operation of law, the Court of Appeals dismissed the appeal as 
improvidently granted. 

Facts/Procedural History:   

In October 2015, Claimant filed a workers’ compensation claim against the Employer.  On 
November 18, 2016, the parties entered into a no-liability settlement agreement resolving the claim 
for $20,000.00 plus $8,500.00 in attorney fees and expenses.  Four days later, Claimant died, and 
his son notified his father’s attorney the same day.  On November 23, 2016, the Employer’s 
attorney learned that Claimant might have died and emailed Claimant’s counsel to confirm the 
death.  Claimant’s counsel responded that he needed to verify the death.  While the attorneys were 
emailing each other, the Board (having not been notified of Claimant’s death) approved the 
settlement agreement. 

On December 7, 2016, Employer’s counsel filed a Motion for Reconsideration of the approval of 
the settlement arguing that the approval should be set aside under O.C.G.A. § 34-9-265(a) because 
Claimant died before the Board voted to approve the settlement (said code section providing that 
when a claimant who is entitled to compensation dies from a cause unrelated to the work injury, 
all liability therefor shall terminate).  On December 9, 2016, the Board vacated its approval order 
under O.C.G.A. § 34-9-103(b) ruling that its approval was based upon “an apparent error or 
omission, in that it contemplated that Chowdhury was still alive.” 

Claimant’s attorney appealed to the Superior Court and a hearing was held on March 28, 2017.  
Due to the Superior Court’s failure to enter an order within 20 days of the hearing, the Board’s 
decision was affirmed by operation of law. Claimant’s counsel filed an application for 
discretionary appeal that was granted and argued that the Board’s original approval of the 
settlement agreement was a final decision that could not be amended, modified or vacated under 
any circumstances. 

Discussion:   

The Court of Appeals did not reach the merits of Claimant counsel’s appeal as it was undisputed 
that Claimant was deceased, and no order had been entered substituting a living person as the 
proper plaintiff in the case. 
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Citing existing case law, the Court noted that a deceased person cannot be a party to legal 
proceedings.  The death of a party to a pending action automatically suspends the action as to that 
party until someone is substituted for him and, until such substitution occurs, further proceedings 
in the case are void as to that party.  The Court outlined the substitution procedure in O.C.G.A. § 
9-11-25(a)(1) – Court may order substitution of the parties or a motion for substitution may be 
made by any party or successors or representatives of the deceased party and a hearing held on the 
motion.  Unless the motion for substitution is made not later than 180 days after the death, the 
action shall be dismissed as to the deceased party. 

Consequently, since there was no living appellant in the case, the Court held that the appeal was a 
nullity and dismissed the appeal as improvidently granted with the admonition that all proceedings 
occurring in the superior court after Claimant’s death are, as to him, similarly void. 

Holding:   

The Court held that Claimant counsel’s application for discretionary appeal was improvidently 
granted and dismissed the appeal without reaching its merits because there was no living appellant 
and there was no order substituting another person for the deceased Claimant. 
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INTRODUCTION 

As workers compensation practitioners, we are aware of the distinct body of 

legislative and case law and trial and appellate procedures that govern our 

profession. As seasoned as a workers compensation attorney may be, it is always 

important to stay on top of procedures for appearing before the Appellate Division 

(and all appellate courts).  This paper will address the current rules and best 

practices for handling a workers compensation claim after receiving the decision 

from the Administrative Law Judge. 

BEFORE THE APPEAL IS FILED 

Two lawyers will receive an award from the Administrative Law Judge, but 

only one will be happy with the result.  The initial reaction from both the 

lawyer and the unhappy client will be to file an appeal, all the way to the 

U.S. Supreme Court if necessary. 
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Not all workers compensation cases should be appealed and attorneys and 

clients have 20 days to make that decision.  These are some of the factors 

that should be taken into consideration when deciding whether to file an 

appeal: 

1.  Is there a meritorious basis for the appeal?  At the Appellate Division, 

the standard of review is whether the findings of fact of the 

Administrative Law Judge are supported by a preponderance of 

competent and credible evidence.   O.C.G.A. 34-9-103.  The Appellate 

Division has wide discretion to review the facts, but since they cannot see 

the witnesses at trial, they are very likely to defer to the trial judge.  Was 

the claimant found to be not credible?  Were the employer witnesses 

grossly inconsistent? Did the Administrative Law Judge write a thorough 

opinion that you just did not agree with?    Was there legal error as 

opposed to just not agreeing with how the judge assessed the witnesses 

and evidence?   

At higher levels of appeal, the standard of review becomes even more 

stringent.  After the Superior Court level, appeals are discretionary. 

2. How badly do you want to change the law?  At least one member of this 

panel has appellate decisions in her name that half the people in this 

room think are great and half think are terrible.  While the idea of 

creating new law seems remote at the time you receive your initial 

award, it is still a factor to consider. 

3. Is the appeal cost-effective?  At the Appellate Division, the cost to appeal 

is not significant when compared to higher appellate levels.  
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Nevertheless, if you are appealing against an uninsured employer who 

will never be able to pay a judgment or fighting over a nominal medical 

bill or small difference in compensation rates, does it really make sense 

to proceed?  Once the parties are past the Appellate Division level, cost 

can become a significant factor, especially at the Court of Appeals and 

Supreme Court levels. 

4. Is there a time factor involved?  On occasion, the parties might be 

litigating an issue that is time-sensitive, perhaps a medical procedure 

that cannot wait for the length of time an appeal can take.  Before 

appealing, be certain the client understands that it will still be months 

before an initial appellate decision is made, and the further appeals go, 

the longer it takes to get a decision. 

I. APPEALS TO THE APPELLATE DIVISION 

A. Procedural Requirements 

After making the decision to appeal, any party who is dissatisfied with the 

administrative law judge's decision has the right to file an appeal and request a review 

of the award or order by the Appellate Division of the Workers' Compensation Board. 

O.C.G.A. § 34-9-103(a).  

The Board will not accept an appeal of an interlocutory order unless the 

Administrative Law judge certifies that the decision is of such importance that immediate 

review should be had. Board Rule 103(d).  The appeal must be filed to the Appellate 

Division within twenty (20) days of the Administrative Law Judge's decision. O.C.G.A. § 

34-9-103(a). The appellee may cross-appeal within thirty (30) days of the notice of the 
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award. O.C.G.A. § 34-9-103(a). The appellant is required to serve and file an Application 

for Review and Enumerations of Errors allegedly made by the Administrative Law Judge. 

Board Rule 103(b) (1). Failure to file the Enumerations of Errors may result in the 

dismissal of the appeal or cross-appeal. Id. If the parties do not wish to have an oral 

argument on the appeal, the Appellate Division will decide the case based on the briefs 

only. Id. If an oral argument is desired, a request for oral argument by the appellant 

must be made at the time of the filing of the appeal. Id. If no request for oral argument 

is made by the appellant, and the appellee would like an oral argument, a request for 

oral argument must be filed within ten (10) days of the certificate of service on the appeal 

filed by the appellant. 

The appellant's brief is due within twenty (20) days of the date shown on the 

certificate of service of the application for review. Board Rule 103(b) (2). The appellee's 

reply brief is due within twenty (20) days of the certificate of service noted on the 

appellant's brief, or cross-appellant's brief. Id. According to Board Rule 103(b) (2), briefs 

that do not conform to the requirements of this Rule will not be accepted, except by 

permission of the Board. See Time-Georgian v. Thompson, 201 Ga. App. 854, 412 S.E.2d 

871 (1991). 

If oral argument has been requested, notice of the date and time of the oral 

argument will be sent to the parties or attorneys of record. Board Rule 103(b) (3). Briefs 

are limited to 20 pages, unless permission is obtained from the Board to exceed the 20-

page maximum. Board Rule 103(b) (4). Briefs should contain 12-point font and 1-inch 

margins. The Appellate Division is limited to a review of the record before the 

Administrative Law Judge. Accordingly, exhibits should not be attached to appellate briefs. 

Once a case has been scheduled for oral argument, the Appellate Division will only allow 
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one postponement. If the case cannot be heard within that time frame, the case will 

be decided based on the briefs alone. Board Rule 103(b) (5). Any party scheduled for 

oral argument must notify the Appellate Division at least 48 hours before the 

scheduled appearance if they do not intend to appear. Board Rule 103 (b) (6). If the 

parties are negotiating resolution of the pending issues or settlement of the case as 

a whole, the parties should alert the Clerk of the Appellate Division to that fact and 

keep the Clerk informed on the status with respect to the scheduled oral argument. 

If a claim is pending before the Appellate Division and the issues resolve, in whole 

or in part, or the case settles, the Board requires the parties or attorneys to immediately 

notify the Clerk of the Appellate Division by two (2) methods: (1) telephone call; and (2) 

if instructed by the Board, by subsequent written or electronic confirmation of the 

resolution of the claim or appeal issues. Any failure to comply with this requirement, 

without a showing of good cause for such non-compliance, may result in the assessment 

of attorney fees and/or costs, and civil penalties. 

B. Substantive Considerations 

The function of the Application for Review is simply to notify the Board and 

opposing counsel that appellate review is being sought in a particular case. There is 

no requirement for specific allegations of error to be contained in the application for 

review. However, the Enumerations of Errors serve the purpose of setting forth the 

specific grounds upon which the appeal has been filed. The facts and the legal 

arguments will be presented in the brief to be filed later, however, the Enumerations 

of Errors should give opposing counsel and the Board a statement of each specific 

allegation of error alleged by the appealing party. 
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According to Board Rule 103(b) (4), the brief shall follow the general format 

required by the appellate courts. As a practical matter, the brief should contain the 

procedural history of the case and a statement of facts outlining the evidence presented

At the hearing. It should also contain the factual and legal bases for the Enumerations of 

Errors that form the basis of the appeal. Where appropriate, it is important to include legal 

authority for arguments that are being made based solely on interpretation of the law, as 

well as case law regarding the standard of review. 

C. Oral Argument 

Once the Notice of Appeal and Enumerations of Error have been filed, a date for 

oral argument will be set, if requested. Notice of the date and time of the oral argument 

will be sent to the parties or counsel of record. The oral argument will take place before 

three (3) members of the Board (the Chairman and two (2) Directors). Each party to an 

appeal is allowed five (5) minutes to make an oral argument. The appellant will argue 

first, and the appellee will be allowed five (5) minutes to respond to the issues raised by 

the appellant. The appellant may reserve some of their time for rebuttal. The appeal will 

not be decided at the oral argument. A written decision will be mailed within ninety (90) 

days of the oral argument.  

D. Appellate Division's Standard of Review 

O.C.G.A. § 34-9-103(a) provides that "the findings of fact made by the 

Administrative Law Judge in the trial division shall be accepted by the Appellate Division 

where such findings of fact are supported by a preponderance of competent and credible 

evidence contained within the record. Courts have defined competent and credible 

evidence as that which is admissible and has weight. Bennett-Murray, Inc.  v. Barnes, 

222 Ga. App. 137, 475 S.E.2d 166 (1996). The "preponderance of the evidence" 
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standard of review grants the Appellate Division the authority to determine the weight 

and the credibility of the evidence presented before the Administrative Law Judge. Id. 

Typically, however when a case hinges primarily on the credibility of the 

Witnesses, the Appellate Division will defer to the Administrative Law Judge's 

decision. 

II. Appeals to Superior Court 

O.C.G.A. § 34-9-105 governs appeals to a Superior Court, which is the last 

appeal a party has as a matter of right.   If a party is dissatisfied with the decision of 

the Appellate Division, they may appeal to the Superior Court of the county in which 

the injury occurred. O.C.G.A. § 34-5-105(b). If the injury occurred outside of the State of 

Georgia, the appeal must be heard by in the Superior Court of the county in which the 

original hearing was held. A notice of appeal must be filed with the Board within twenty (20) 

days of the date of the Board's final judgment or award. O.C.G.A. § 34-9-105. 

Once the appeal has been filed, the Board will transmit a certified copy of the entire 

record to the Clerk of the Superior Court to which the case is appealable. Either party can 

bring the case for hearing before the Superior Court after giving ten (10) days written 

notice to the other side. O.C.G.A. § 34-9-105(b). The Superior Court must hear the case 

within sixty (60) days from the date of docketing in the Superior Court, and failure to have 

the case heard within that time frame will result in the Board's decision being automatically 

affirmed by operation of law. Id. The Court has interpreted the statute strictly and has 

specifically held that the Superior Court loses jurisdiction if the case is not heard within the 

60-day period. Pine Timber Trucking Company v. Teal, 230 Ga. App. 362, 496 S.E.2d 270 

(1998). However, if a case is originally scheduled to be heard within the 60-day time frame, 

it may be continued to a date certain outside of the 60-day time frame. If no order is 
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entered within twenty (20) days of the hearing, the decision of the Board shall be 

considered affirmed by operation of law. O.C.G.A. § 34-9-105(b). 

The findings of the Appellate Division will be deemed conclusive, unless there is a 

showing that: (1) the members acted without or in excess of their powers; (2) the 

decision was procured by fraud; (3) the facts found by the members do not support the 

decision; (4) there is not sufficient competent evidence in the record to warrant the 

members making the decision; or (5) the decision is contrary to law. O.C.G.A. § 34-9105. 

The Superior Court may only review final decisions of the Appellate Division. Augusta 

Coca-Cola v. Smalls, 260 Ga. App. 465 (2003). An appeal from an Appellate Division 

award acts as a supersedeas as long as the employer has complied with the insurance 

provisions of O.C.G.A. § 34-9-120. O.C.G.A. § 34-9-105(e). 

The standard of review for a Court reviewing an award or order of the Board is the 

"any evidence" rule. Eastern Airlines, Inc. v. Moss, 197 Ga. App. 61, 397 S.E.2d 445 

(1990). The any evidence rule provides that the findings of fact made by the Board within 

its power and in the absence of fraud are conclusive and binding upon the appellate courts. 

Id. If there is any evidence to support the award of the Appellate Division, then the 

decision will be affirmed, unless there is an error of law or fraud. See Bankhead Enterprises 

v. Beavers, 267 Ga. 506 (1977). The Superior Court is not authorized to rule on an issue 

raised for the first time on appeal. Integrity Mutual Casualty Company v.  Hankins, 33 Ga. 

App. 339, 126 S.E.2d 554 (1925). The Superior Court does not have the authority to set 

aside the Board's award and reinstate the award of the administrative law judge. Instead, 

the Superior Court can only affirm, reverse, or under certain circumstances, remand the 

case to the Board for further hearing. There is no requirement for filing a brief, but it 

is highly recommended, and it should accompany a proposed order. Upon the 
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entering of a Superior Court order, a copy of must be filed with the State Board of 

Workers' Compensation. Board Rule 105(a) (1).   

III. Appeals to the Court of Appeals  

Appeals from a decision of a Superior Court to the Court of Appeals are a matter 

of judicial discretion. O.C.G.A. § 5-6-35. The party appealing from the Superior Court 

decision must first file an Application for Discretionary Appeal within thirty (30) days 

from the date of the Superior Court's order, or the date of automatic affirmance, where 

the Board's decision has been affirmed by operation of law. O.C.G.A. § 5-6-35(d). Once 

an Application for Discretionary Appeal has been filed and a copy of the Application has 

been served on opposing counsel, the responding party has ten (10) days from the date 

the Application was filed to prepare and file a response. O.C.G.A. § 5-6-35(e). A copy of 

the Application for Discretionary Appeal must be filed with the State Board of Workers' 

Compensation. Board Rule 105(b) (1). 

The Application for Discretionary Appeal and response must contain enough 

information for the Court to make a determination as to whether or not it will hear the 

appeal. According to O.C.G.A. § 5-6-35(b), the Application should contain an 

Enumerations of the Errors that will be argued on appeal and should also provide a legal 

basis for the Appellate Court's jurisdiction. The Applicant must specify the decision that 

is being appealed and attach a copy of the order or judgment from which he or she is 

appealing. O.C.G.A. § 5-6-35(c). It is also permissible to attach copies of portions of the 

record that support the arguments contained in the application. O.C.G.A. § 5-6-35(c); 

Court of Appeals Rule 31(b). The Court of Appeals has strict rules regarding tabbing and 

indexing material attached to the Application for Discretionary Appeal, so it is important 

to pay close attention to the requirements set forth in the Court of Appeals Rule 31, as 
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well as O.C.G.A. § 5-6-35. Failing to comply with the specific requirements in an 

Application for Discretionary Appeal may result in dismissal of the Application, or it may 

also result in the materials being returned to counsel for preparation in a manner 

consistent with the Court's rules. Court of Appeals Rule 31(b). 

The Court will issue a decision granting or denying the Application within thirty 

(30) days of the date on which the Application for Discretionary Appeal was filed. O.C.G.A. 

§ 5-6-35(f). If the Discretionary Appeal is denied, the applicant will have ten (10) days 

from the decision to file a Motion for Reconsideration with the Court of Appeals, if desired. 

Court of Appeals Rules 37-38. The dissatisfied party may also choose to file an Application 

for Discretionary Appeal or Writ of Certiorari to the Georgia Supreme Court. Id. 

In the event that the Application for Discretionary Appeal is granted, a Notice of 

Appeal must be filed within ten (10) days of the order allowing the appeal. O.C.G.A. § 

56-35(g). The Notice of Appeal should be filed with the Superior Court from which the 

case is being appealed. O.C.G.A. § 5-6-37. The Superior Court will transmit the record to 

the Court of Appeals, and it will be docketed by the Clerk of the Court of Appeals. Court 

of Appeals Rule 11(a). A copy of the Notice of Appeal also must be filed with the State 

Board of Workers' Compensation. Board Rule 105(a) (3). Within the 20-day period 

following the docketing of the case, the appellant or cross-appellant must file a 

mandatory brief with the Court of Appeals. Court of Appeals Rule 23(a). The failure of 

the appealing party to file a brief will result in possible dismissal of the appeal and may 

also subject the non-complying party to a contempt order from the Court. Court of 

Appeals Rule 23(a). The responsive brief must be filed within twenty (20) days after the 

filing of the appellant's brief. Court of Appeals Rule 24(f). Both briefs are limited to 30 

pages. Court of Appeals Rule 24(f). Reply briefs by the appellant can be filed within twenty 
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(20) days of the brief of the appellee and may not exceed 15 pages. Court of Appeals Rule 

23-24. Oral arguments may be requested and are in the discretion of the Court. Court of 

Appeals Rule 28(a) (1). 

After receiving a decision from the Court of Appeals, a dissatisfied party may 

file a Motion for Reconsideration. Court of Appeals Rule 37. If there is a showing that 

the Court misconstrued or misapplied the law or overlooked facts or law that would 

require a different outcome, such a Motion will be granted. Court of Appeals Rule 

37(e). A Motion for Reconsideration is not a prerequisite to seeking review by the 

Supreme Court. Court of Appeals Rule 38(a) (1).  

IV. APPEALS TO THE GEORGIA SUPREME COURT  

A workers' compensation appeal to the Supreme Court of Georgia by a dissatisfied 

party is done by Writ of Certiorari, which must be filed with both the Court of Appeals and 

the Supreme Court, simultaneously. Court of Appeals Rule 38(b). A copy of the Writ of 

Certiorari also must be filed with the State Board of Workers' Compensation. Board Rule 

105(b) (2).  The petition must be filed within ten (10) days of the decision of the Court of 

Appeals or within ten (10) days from any order denying the Motion for Reconsideration, 

where one has been filed. Court of Appeals Rule 38. The party opposing the Petition may 

file a response within twenty (20) days of the Application. Supreme Court Rule 42. The 

Supreme Court will only grant certiorari in cases of great concern, gravity or importance 

to the public. Supreme Court Rule 40. An aggrieved party may also file an Application for 

Discretionary Appeal. O.C.G.A. § 5-6-35. An Application would be granted only in limited 

circumstances; to wit: reversible error; to establish precedent; or to further develop 

common law. Supreme Court Rule 34. The Supreme Court's written decision granting or 
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denying the petition must be filed with the State Board of Workers' Compensation by the 

prevailing party. Board Rule 105. 

If the Supreme Court accepts the case and the Notice of Appeal is filed, the 

appealing party must file its brief within twenty (20) days of docketing, and the reply 

brief must be filed twenty (20) days later or within forty (40) days of docketing, whichever 

allows for more time. Supreme Court Rule 10. Oral arguments are not required, however, 

if one is desired, it must be requested within twenty (20) days of docketing. Supreme 

Court Rule 50. If the case is set for oral argument, each side will be given 20 minutes for 

the argument. Supreme Court Rule 54. A written opinion will follow the oral arguments. 

Both the Court of Appeals and the Supreme Court are required to apply the same 

"any evidence" standard that is required by the Superior Court in reviewing the cases 

before them. Hill v. Omni Hotel at CNN Ctr., 268 Ga. App. 144, 501 S.E.2d 472 (2004). 

However, where the law has been misapplied to the facts of a particular case, the Court 

of Appeals and Supreme Court can review the case on a de novo basis. 

                                        CONCLUSION 

  An unhappy client who lost at trial may not understand the appellate process or 

the functions of the appellate courts.  By being familiar with the reasons for filing an 

appeal and with the procedures for appearing before appellate courts, a good workers’ 

compensation attorney will be able to offer all of the necessary advice to do what is 

best for the client. 
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APPENDIX 

Appellate Division Frequently Asked Questions 

How many days do I have to file an appeal with the Appellate Division? 

- An appeal to the Appellate Division must be filed within 20 days of the underlying 
award or order. The opposing party may institute cross appeal by filing within 30 
days of the award or order. (O.C.G.A. § 34-9-103). 

How do I file an appeal with the Appellate division?  

- An appeal should be filed in ICMS using the “Notice of Appeal” document type. 
Please do not file an appeal using “Appellant Brief” as the document type. Parties 
without access to ICMS may file the Notice of Appeal by mail. An appeal filed by 
mail will be deemed filed on the date it is received by the Board, or the official 
postmark date the appeal is mailed to the Board by registered mail, certified mail, 
or statutory overnight delivery. (O.C.G.A. § 34-9-100(e); O.C.G.A. § 34-9-103; 
Board Rule 103).  

Do I have to attend an oral argument? 

- No. Appearance before the Appellate Division is by brief only unless a request for 
oral argument is made. (Board Rule 103(b)).  

Can an appellee request oral argument?  

- Yes. The appellee can request oral argument at the time the appeal or cross 
appeal is filed or within 10 days of the appeal or cross appeal. If a request for oral 
argument is not made at the time of the appeal or cross appeal, please call and 
email the request to the Court Clerk. (Board Rule 103(b)). 

What if I have a conflict with the scheduled date for oral argument? 

- The Board will grant one postponement to reschedule the oral argument. If you are 
unable to attend the oral argument, please notify the Court Clerk as soon as 
possible, but no later than 48 hours before the appearance. (Board Rule 103(b)(5) 
& (6)). 

What are the page limit and formatting requirements for my brief? 

- Briefs must be limited to 20 pages unless previously approved by the Board and 
should be double-spaced, no less than 12-point font, and have 1-inch margins. 
(Board Rule 103(4)). 
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What is the deadline to file my brief? 

- The appellant’s brief is due within 20 days from the date shown on the certificate 
of service of the Notice of Appeal. The appellee’s brief is due 20 days after the 
date on the certificate of service of the appellant’s brief. (Board Rule 103(b)(2)).  

Can I submit new or additional evidence to the Appellate Division?  

- No. The Appellate Division is limited to a review of the evidence in the record 
before the administrative law judge. New or additional evidence outside the record 
will not be accepted. However, when appropriate, the Appellate Division may 
remand a case to the administrative law judge for the taking of additional evidence. 
(Board Rule 103(c)). 

Can I appeal an interlocutory order?  

- An interlocutory order can only be appealed if the administrative law judge has 
certified that the order is of such importance that immediate review is appropriate. 
The Appellate Division does not have jurisdiction to review an appeal of an 
interlocutory order without certification. (Board Rule 103(d)). 

What is the procedure for filing a Motion for Reconsideration? 

- Call the Court Clerk and file the motion in ICMS using the “Motion for 
Reconsideration” document type. It is advised to file a motion for reconsideration 
as early as possible as any grant or denial by the Appellate Division must be issued 
within 20 days of the underlying award or order. (O.C.G.A. § 34-9-103(b); Board 
Rule 103(b)(9)). 

How do I appeal a decision of the Appellate Division? 

- Within 20 days of the Appellate Division’s award or order, either party may file with 
the Board an appeal to the Superior Court of the county in which the injury 
occurred. If filing the appeal on ICMS, use the “Superior Court Appeal” document 
type. (O.C.G.A. § 34-9-105(b)). 

My case has been appealed beyond the Appellate Division, do I need to send any 
documents to the Board?  

- Yes. The parties are required to provide the Board with higher court 
correspondence specified in Board Rule 105. You may send the documents by 
mail or file them electronically in ICMS using the “Higher Court Correspondence” 
document type. (Board Rule 105).  

What if my case settles, is close to settling, or the issues resolve? 

- If the case is scheduled for oral argument, please let the Court Clerk know the 
status of the pending appeal as soon as possible, but no later than 48 hours before 
the scheduled appearance. If after oral argument or in a case submitted on briefs, 
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notify the Court Clerk immediately and, if so instructed, file a written request to 
withdraw the appeal. Please note that any party or attorney who fails to follow this 
procedure without good cause may be subject to civil penalties, assessed 
attorney’s fees and/or costs. (Board Rule 103(b)(6); Board Rule 103(b)(8)). 

Chapter 10 
16 of 16



Professionalism And The Business Of Law
Presented By:

Claimant’s Attorney
Holly Jane Portier
Morgan & Morgan
Atlanta, GA

Defense Attorney
K. Martine Cumbermack
Swift Currie McGhee & Hiers LLP
Atlanta, GA

Hon. Andrea R. Mitchell
State Board of Workers’ Compensation
Atlanta, GA

STATE BAR SERIES



 

Professionalism and The Business of Law 

by, 

K. Martine Cumbermack, Esq. 

Swift, Currie, McGhee & Hiers 

Atlanta, GA 

and 

Holly J. Portier, Esq. 

Morgan & Morgan 

Atlanta, GA 

Chapter 11 
1 of 14



The Foundation: Georgia Rules of Professional Conduct 

Civil behavior is a core element of attorney professionalism. As the guardians of the Rule 

of Law, lawyers should embody civility in all they do. Not only do lawyers serve as 

representatives of their clients, they also serve as officers of the legal system. To fulfill these 

overarching and overlapping roles, lawyers must make civility their professional standard and 

ideal. The legal profession is largely self-governing, with ultimate authority over the profession 

resting with the courts in nearly all states. Courts typically set the standards for who becomes 

admitted to practice in a state and prescribe the ethical obligations that lawyers are bound, by 

their oath, to fulfill. Whether you are a claimant’s attorney or an attorney for employer/insurer, 

we all are bound by the Georgia Rules of Professional Conduct. The Rules of Professionalism 

require that we as lawyers abide by a particular set of standards and serve many roles. For 

example: 

Lawyer as Advisor 

Rule 2.1 requires an attorney to be honest with his client and straightforward. The rule 

expressly provides that an attorney not just tell a client what he or she wants to hear and is 

instead  candid with his/her client.   

Lawyer as Advocate 

Rule 3.1  requires an attorney to serve as an advocate who has a duty to use legal 

procedure for the fullest benefit of the client's cause, but also a duty not to abuse legal 

procedure. The law, both procedural and substantive, establishes the limits within which an 

advocate may proceed. An attorney shall not take any action on behalf of a client when the 
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attorney knows or when it is obvious that such action would serve merely to harass or 

maliciously injure another. 

Rule 3.2 requires an attorney to make reasonable efforts to expedite litigation consistent 

with the interests of the client and should not knowingly advance a claim or defense that is 

unwarranted under existing law. Indeed, O.C.G.A. 34-9-108(b)(1)-(4) can be seen as an 

emphasis on this rule in that it also provides for the award of assessed attorney fees and/or 

reasonable litigation expenses upon a determination that a claim has been brought, 

prosecuted, or defended in whole or in part without reasonable grounds. 

Rule 3.3 requires attorneys to maintain candor toward the tribunal by not knowingly 

make a false statement of material fact or law, fail to disclose a material fact when necessary, 

offer evidence known to be false, or fail to disclose controlling law that may be adverse to 

their client but not disclosed by opposing counsel. Although a lawyer in an adversary 

proceeding is not required to present an impartial exposition of the law or to vouch for the 

evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false 

statements of law or fact or evidence that the lawyer knows to be false.  

Rule 3.4 requires an attorney to maintain fairness to opposing party and counsel. Fair 

competition in the adversary system is secured by prohibitions against destruction or 

concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery 

procedure, and the like.  

Transactions with Other/Non Parties 

Rule 4.1 addresses truthfulness in statements to others.  It involves statements of fact and not 

“puffing”.  The rule specifically provides that statements about a value of a transaction or an 
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acceptable settlement amount are “puffing” and not subject to the rule.  The rule is about 

statements of material fact.   

Rule 4.2 addresses communicating with someone who is represented.  The advisory 

opinions address the issue of former and current employees of an organization represented by 

counsel.  This issue arises in workers’ compensation because often former employees and current 

employees have important factual information regarding a claim.  Advisory Opinion 97-3 

provide that contact with a former employee is permissible if the purpose is to obtain relevant 

information about the case, the attorney identifies himself and the former employee consents.  

Advisory Opinion 87-6 provides that contact with a current employee is prohibited if 1) 

managerial responsibility on behalf of the organization and (2) with any other person whose act 

or omission in connection with that matter may be imputed to the organization for purposes of 

civil or criminal liability (3) or whose statement may constitute an admission on the part of the 

organization․” 

Rule 4.3 addresses dealing with an unrepresented person.  Rule 4.3 requires that an 

attorney recommend that the unrepresented person hire counsel and make sure that the 

unrepresented person understands who the attorney represents.  When communicating with 

unrepresented employers and particularly uninsured employers, it is advised to encourage 

encourage representatives to seek counsel and continue to iterate who you as the attorney 

actually represents.   

Communications and Advertising 

Rules 7.1-7.5 addresses attorney marketing and advertising.  The rules emphasize what 

information can be emphasized and what cannot be stated.  The rules provide how referrals work 
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and what must be relayed to clients regarding the referral relationship.  The rules address firm 

name, letterheads and solicitations.   

 

The Business of Law 

Whether the practice of law is a business or a profession has been a question pondered by 

many for years. Most lawyers, not engaged in practicing law under a state, federal, or other 

governmental entity, would argue that it is both a business and a profession. Whether you are 

representing  injured workers, or  employers/insurers, managing your duties to your clients while 

also managing your practice is imperative to a successful legal career. The demands and 

responsibilities of handling the day to day business of practicing law will vary depending on 

your client base and your practice size and setting (i.e. whether sole practitioner, small firm, or 

larger law firm) and also whether your client is an individual or a large insurance company. 

 

The “Business” of Managing a Claimant’s Practice 

 The business of managing a claimants’ practice begins before obtaining clients.  In a 

larger firm with a robust marketing program, the marketing efforts are often less demanding for 

individual attorneys than with a smaller firm.  However, all practices benefit from networking 

that results in referrals.  The marketing choices and business aspect of those are endless.  

Another business decision that must be made is regarding case selection.  Claimants’ attorneys 

typically carry the burden of proof, which almost always requires hiring experts.  With a 

contingency arrangement, the business of determining whether the cost will outweigh the 

benefits has to occur early in the client selection process.  Some firms have selection criteria 

based upon injury types, AWW and/or employer, while others look at each case on a case by 
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case scenario.  Certain types of injuries are more costly to prove.  Often internal injuries, 

respiratory injuries, and occupational diseases mean expensive experts.  Heart attack and stroke 

cases demand experts.  Expert reports cost thousands of dollars.  Thus, the return on the 

investment must be analyzed on the front end.   

 During a claim, the crux of the business of managing a claimants’ practice is the client 

relationship.  Setting and managing expectations is a key part of the attorney/client relationship.  

Most claimants require pretty frequent contact.   Setting expectations about the frequency of 

contact, especially in the beginning of a claim is important.  Relaying to clients that the reason 

they do not hear from you is that there is not something on which to report is helpful.  The 

beginning of the claim involves much work determining whether the TPA knows about the 

claim, adjuster identity, and obtaining the medical records and panel, and during that time there 

may not be much to report to the client.  An understanding of that initial timeframe helps 

preserve the attorney/client relationship.   

Regarding client contact, meeting clients in person can often strengthen the 

attorney/client relationship.  Reviewing the claim and touching base with claimants even when 

the case is seemingly stable is an effective way to increase communication.  Many of the cases 

claimants’ attorneys handle are not in litigation, so there are not as many opportunities to meet 

the client in person; thus, scheduling face to face meetings is helpful in developing the 

relationship.  The type of communication depends on the client.  Older clients tend to prefer 

phone calls.  Younger clients prefer text and while they supply an email address, they often do 

not check it.  Many working clients prefer email because they can avoid playing phone tag with 

attorneys and staff.  Some discussions are universally better in person or on the phone.  When 

clients are angry or there are more than 3 emails in a chain over the same topic, picking up the 
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phone often works best.  Another way to know if clients need more attention is through surveys.  

Many people only respond to surveys when they have something negative to report.  While some 

responses are irrational, knowing even the irrational feelings and expectations can lead to better 

understanding and expectation setting with clients.  Setting expectations and managing 

expectations through effective communication is a critical part of the business of law.   

With respect to a claimants’ practice, efficiency is extremely important.  Staff 

management is also important and coincides with efficiency.  Staff handling everything not 

required of a law license can increase the attorney’s efficiency and therefore increase the profit.  

The correct balance between attorneys and staff is an important one.  Otherwise, attorneys are 

spending time performing staff functions but being paid attorney salaries.   

 A rising concern for every business, including the legal field is online reviews.  A July 

2019 National Jurist article provided that “[a] BrightLocal Consumer Survey revealed that 88% 

of customers trust online reviews as much as personal recommendations.”  Anecdotally, in 

speaking with a potential client, the client almost did not hire my firm due to negative online 

reviews about lack of attorney/client communication.  There are a number of reviews about 

which clients pay attention, including google and yelp.  Of course, the balance with asking 

clients to provide online feedback and keeping aspects of the claim private is a delicate one.  

Many clients do not want to post about their experience for fear that they will not get hired by 

future employers.  Most settlement documents require that the client keep the settlement 

confidential, so that is a limitation for a review.  To the extent that clients can be protected, 

having a good online presence is important for law firms.   
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The “Business” of Managing a Defense Practice 
 
A workers’ compensation insurance defense attorney must balance both their professional 

responsibilities to their clients and also take care to attend to the business of managing their 

cases, and in the case of partners and even senior attorneys, managing and growing their practice. 

In a traditional law firm setting, depending on whether you are an associate or a partner, there are 

a multitude of factors that always need attending. For the employer and/or insurer client, the 

defense attorney’s responsibilities include effective and timely client communication, 

compliance with client reporting and billing guidelines, conflict resolution where necessary, 

client marketing and business development, and managing the tripartite relationship. Unlike 

many businesses, a (defense) lawyer’s product is their time. There is sometimes a perception a 

defense attorney need not worry about excessive time and billing, or worse, that a defense 

attorney’s goal is to “churn up” as much time on a claim to maximize profit. However, this 

perception is not only inaccurate, it is simply counterintuitive to effective client retention and  

maintaining trust.  

Client Communication and Reporting 

  For defense counsel, client communication and timely reporting must be the first 

priority and from the very outset of receiving a case referral. Many adjusters are handling a high 

volume of claims. As such, they rely almost entirely on their counsel not only to provide legal 

advice, but to keep them abreast of any issues or matters, forecast any problems that may arise, 

and provide meaningful updates and recommendations on a regular basis. In addition, many 

insurers have client reporting and special handling guidelines. These may require conferencing 

with the handling adjuster within a specified number of days of receiving the file, provision of 
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the initial claim analysis and recommendations within 30 or 45 days, provision of proposed 

litigation budget, and subsequent reporting every 30 or 60 days or following relevant events. 

 Maintaining strong client relationships begin with developing trust. Trust is most often 

earned by something as simple as returning a phone call or email within a reasonable time. 

Insurance adjusters also generally expect and appreciate frank analysis of their cases as soon as 

possible so that important decisions about the claim can be made and they in turn can properly 

reserve their file for anticipated exposure and expenses. In the end, it is often a defense counsel’s 

job to make their client’s (adjuster’s) job easier, or easy as possible. 

The Tripartite Relationship  

 Insurance counsel are sometimes faced with the ethical dilemma of how to successfully 

navigate the tripartite relationship, which consists of the insurance company, the insured, and 

counsel. Any time an insurer retains an attorney to defend an insured faced with a claim, a 

“tripartite” or three-cornered relationship is born between the insurer, its insured, and the 

attorney retained by the insurer to defend the insured.  

 A majority of states, including Georgia, hold that the defense attorney has two clients: 

the insurance company and the insured. This is commonly referred to as the “dual client” 

approach. Georgia courts have not officially adopted the dual client approach in case law, but the 

Georgia Supreme Court issued a Formal Advisory Opinion stating that “the attorney for the 

insured is also the attorney for the insurer.”1 

Ethics rules are generally silent on an insurer’s contractual rights to retain defense 

counsel and direct and control counsel’s activities.2 Nonetheless, the duties of client loyalty and 

the exercise of independent judgment owed by defense counsel to the insured are paramount.  

                                                 
1 See Formal Advisory Opinion No. 86-4 (Dec. 17, 1987).  
2 See ABA Model Rule of Professional Conduct 1.8(f).  
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The Georgia Rules of Professional Conduct requires that a “lawyer shall provide competent 

representation to a client.”3 Further, a lawyer is required to reasonably consult and inform a 

client during the relationship.4   

The Restatement (Third) of The Law Governing Lawyers § 134 (2000) is often 

considered the accepted approach for handling the competing interests arising out of the tripartite 

relationship, particularly when the insurer is paying the defense fees and costs, but the insured is 

the client:   

(1)  A lawyer may not represent a client if someone other than the client will 
wholly or partly compensate the lawyer for the representation, unless the 
client consents under the limitations and conditions provided in §122 and 
knows of the circumstances and conditions of the payment. 

 
(2)  A lawyer’s professional conduct on behalf of a client may be directed by 

someone other than the client if: 
 
(a)  the direction does not interfere with the lawyer’s independence of 

professional judgment; 
 
(b)  the direction is reasonable in scope and character, such as 

reflecting obligations borne by the person directing the lawyer; and 
 
(c)  the client consents to the direction under the limitations and 

conditions provided in §122.5 
 

As such, insurance defense counsel must uphold the interests of both the insurer and the 

insured at the same time. If the interests come into conflict, defense counsel cannot ethically 

continue to represent both the insurer and insured, and must withdraw, unless each affected client 

gives informed written consent.6   

Generally, the interests of the insurer and the employer are in alignment when defending 

most workers’ compensation claims. Difficulties tend to arise in cases where an employer, who 
                                                 
3 State Bar of Georgia, Rules of Professional Conduct, Rule 1.1. 
4 State Bar of Georgia, Rules of Professional Conduct, Rule 1.4.  
5 Restatement (Third) of The Law Governing Lawyers § 134 (2000). 
6 See State Bar of Georgia, Rules of Professional Conduct, Rule 1.7.  
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may have a high deductible in their policy and therefore must approve settlement authority or 

reserve increases, disagrees with recommendations on plan of action or more commonly, 

settlement authority. It is in these scenarios where the defense lawyer must carefully tread and 

proceed with a settlement or a course of action only after both the employer and insured have 

reached an agreement. Many times, the lawyer will serve as advisor to both in helping to bridge 

the gap in differences of opinion in whether and how a claim should be handled or resolved.  

How does the Attorney-Client Privilege Work in the Tripartite Relationship? 

Defense counsel’s tripartite relationship includes the attorney-client privilege. The 

Supreme Court of the United States has described the attorney-client privilege as “the oldest of 

the privileges for confidential communications known to the common law.”7 In Georgia, the 

attorney-client privilege is codified in Georgia statute and protects against the admission of 

attorney-client communications on the grounds of public policy.8 The Supreme Court of Georgia 

has explained that the purpose of the privilege is “to encourage full and frank communication 

between attorneys and their clients and thereby promote broader public interests in the 

observance of law and administration of justice.”9  

 The attorney-client privilege belongs to the client and, importantly, can be waived only 

by the client.10 Georgia recognizes an exception to the attorney-client privilege where the 

attorney jointly represents two or more clients whose interests subsequently became adverse.11 It 

                                                 
7 Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981). 
8 OCGA § 24–5–501(a)(2). 
9 St. Simons Waterfront, LLC v. Hunter, Maclean, Exley & Dunn, P.C., 293 Ga. 419, 422, 746 S.E.2d 98, 
103 (2013) (quoting Tenet Healthcare Corp. v. Louisiana Forum Corp., 273 Ga. 206(1), 538 S.E.2d 441 
(2000)).  
10 See Waldrip v. Head, 272 Ga. 572, 577, 532 S.E.2d 380, 386 (2000). 
11 See Peterson v. Baumwell, 202 Ga. App. 283, 284-85, 414 S.E.2d 278, 280 (1991) (“Thus, ‘[i]f two or 
more persons jointly consult [or retain] an attorney the communications which either makes to the 

attorney are not privileged { "pageset": "Sb1  in the event of any subsequent litigation between the parties. 
In such situations it is considered that the attorney does not have an attorney-client relationship with 
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appears that no Georgia court has yet to expressly hold that the attorney-client privilege vanishes 

when the same attorney represents both the insurer and the insured under the joint-defense 

exception.12  

Conflicts of Interest 

 A necessary requirement before accepting any file assignment for defense is to analyze 

whether there are any potential conflicts of interest. In a large(r) law firm, this step is critical 

given the wide variety and number of clients the firm has. There are two types of conflict inquiry 

that should be examined: concurrent conflict of interest and successive conflict of interest. Either 

requires the initial inquiry of  “Is there a conflict?”.  

Is there a conflict? (Rule 1.7(a)): 
 a. Is the representation of one client directly adverse to another client? 
 b. Is there a significant risk that the representation of one client will  be  materially 
limited by the lawyer’s responsibilities to another client, a  former client, a third person, or a 
personal interest of the lawyer? 
 
 If the answer is “Yes” to either of these questions, the next step in the inquiry/analysis is: 
 

Is the conflict waivable? (Rule 1.7(b)(c)): 
 a.   If the lawyer reasonably believes they can provide competent and diligent        
representation to each affected client; and 
 b.   The representation is not prohibited by law; and  
 c.    The representation does not involve the assertion of a claim by one client          
against another client; (If it does, it is an unwaivable conflict), then, 
 d.   Each affected client may give informed consent, in writing.13 
 
 When a conflict of interest has been determined, it can apply to all the lawyers within the 
firm: 

Imputed Conflicts (Rule 1.10): 
 a.   Where one lawyer in a firm has a conflict, every lawyer in the firm has the         
conflict. 

                                                                                                                                                             
either of the joint parties.’”) (quoting Gearhart v. Etheridge, 232 Ga. 638, 640-641, 208 S.E. 2d 460 
(1974)).  
12 See Camacho v. Nationwide Mut. Ins. Co., 287 F.R.D. 688, 692 (N.D. Ga. 2012). 
13 However, “under Rule 1.7(c)(3), a client cannot validly consent to representation if the representation involves 
circumstances rendering it reasonably unlikely that the lawyer will be able to provide adequate representation to one 
or more of the affected clients. Piedmont Hosp., Inc. v. Reddick, 267 Ga. App. 68,77, 599 S.E.2d 20, 28 (2004) 
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 b.    Except where the conflict is based on personal interest and does not           
present a significant risk of materially limiting the representation. 
 c.     Lateral lawyers only bring with them conflicts from matters they worked          
on, not any matter their former firm worked on.  Such conflicts are  waivable if permitted under 
Rule 1.7. 
 d. Ethical Screening is permissible in Georgia but has several requirements.14 
 
Furthermore, Rule 1.9(a) states: 
 

A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in: 
 a. The same or a substantially related matter15 
 b. In which the new client’s interests are materially adverse to the interests of the 
former client; 
 c. Unless the former client gives written, informed consent. 
 
 Even where there is no successive conflict of interest, lawyers must keep and not exploit 
confidences of former clients.16 
 
Reasonableness of Defense Costs and Billing Guidelines  

Billing guidelines are often implemented by insurers to control costs. Generally speaking, 

defense attorneys must take great care to comply with billing guidelines which, depending on the 

client, can be very restrictive. Even so, managing a successful practice requires that defense 

counsel keep a careful and accurate accounting of all their time, with clear explanations on time 

entries to ensure the clients are satisfied the bills are reasonable, and the time entries comply 

with their guidelines such that defense counsel will be paid for their services. However, it is 

important that the use of litigation and billing guidelines do not restrict with counsel’s ethical 

duty to exercise independent professional judgment in the defense of the insured.17   

                                                 
14 Screening is also required and permitted with respect to nonlawyers. Hodge v. URFA-Sexton, LP, 295 Ga. 136, 
758 S.E.2d 314 (2014). 
15 “To be ‘substantially related’ for the purpose of assessing the need for disqualification means that the former case 
in which the lawyer was involved has both material as well as logical connections to the pending litigation ….”  
Cardinal Robotics, Inc. v. Moody, 287 Ga. 18, 21, 694 S.E.2d 346, 349 (2010). 
16 Rule 1.9(c) 
17 See Dynamic Concepts, Inc. v. Truck Ins. Exch., 61 Cal. App. 4th 999, 1009, 71 Cal. Rptr. 2d 882, 889 (1998), as 
modified (Mar. 27, 1998) (“Under no circumstances can such [billing]guidelines be permitted to impede the 
attorney’s own professional judgment about how best to competently represent the insureds. If the attorney's 
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Marketing & Business Development 

 An inevitable and necessary part of a successful defense practice is time spent marketing 

and developing business. Defense attorneys do not typically advertise their services through 

traditional media (television, radio, billboards, etc.…) Thus, the approach to developing business 

can be very different than a claimant or plaintiffs lawyer. Any well-respected and successful law 

firm will emphasize the importance of professional competency and quality legal services as the 

best form of marketing, both to prospective and current clients. However, defense attorneys, 

especially those handling their own book of business within a law firm environment, must also 

develop the acumen necessary to bring in clients and keep them. Marketing and business 

development can take many forms including speaking at conferences and publishing relevant 

articles. It is also often achieved through relationship building with current and prospective 

clients via direct contacts, knowing how to “market” yourself, and by offering ancillary services 

free of charge such has seminars, lunch and learns, and legal resource materials. More often than 

not, the best form of marketing is a relationship of trust and providing quality and effective legal 

services to your current clients. This will not only ensure to strengthen the ongoing attorney-

client relationship, but the “word of mouth” from a current satisfied client can go a long way to 

opening doors to bringing in new business.  

 

  
 
 
 

                                                                                                                                                             
representation is to be limited in any way that unreasonably interferes with the defense, it is the insured, not the 
insurer, who should make that decision.”) (emphasis in the original). 

3268293v.1 
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Important PSA

“The only normal people are the 
one’s you don’t know very well.”

- Alfred Adler
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Introduction
 Convey an understanding of how the brain 

controls your body, including behavior and 
emotion.

 Common disorders in injured workers
– Anxiety Disorders
– Depressive Disorders
– Posttraumatic Stress Disorder
– Substance Use Disorders

 Common Treatments
– Barriers to treatment

Chapter 12 
2 of 18



Chapter 12 
3 of 18



Mental Health 
exists on a continuum

 “Clinical impairment”
 Symptoms interfere with areas of functioning (e.g., 

school, work, relationships, leisure)
 They are distressing to the person experiencing them

 The presentation will focus on clinically impairing 
symptoms, or those that would benefit from treatment

No symptoms
ever experienced

Frequent  symptoms
that are clinically impairing

Infrequent symptoms 
that don’t interfere with 

functioning

Frequent symptoms
that don’t interfere with 

functioning

Mental Disorders

Three types fall under the umbrella of mental disorders:
1) Mental illnesses
2) Substance use disorders
3) Developmental disabilities

Under each of these are a number of specific disorders

The people you interact with, in your work and in the 
community, may have one, two, or all three of these 
types
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Examples of 
Mental Illnesses

Mood disorders (depression, bipolar disorder)

Anxiety disorders (PTSD, panic disorder)

Psychotic disorders (schizophrenia)

Eating disorders (anorexia)

Examples of 
Substance Use Disorders

Alcohol abuse or dependence

Cannabis abuse or dependence

Cocaine abuse or dependence

Opioid abuse or dependence (including prescription 
painkillers)
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Examples of 
Developmental Disabilities

 Autistic disorder/Autism

 Intellectual disability/Mental retardation

 Fetal alcohol syndrome

Causes of Mental Illnesses

 Almost always a complex mix of:
 Genetics 
 “Environmental” risk factors (like adverse early life 

experiences)
 Lock and key
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Diagnostic and Statistical Manual

 History/Background
 Introduced in 1952 as the Diagnostic and Statistical 

Manual of Mental Disorders (DSM-I) as 60 different 
disorders and reads like a monograph.  Was 
available as a reprint recently.  Each version is 
published by the American Psychiatric Association.  
Based on committees of experts, Task Forces, etc.

 DSM-5 released in May 2013
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Prevalence:
How Common Are They?

 About 3% have non-alcohol substance disorder.
 About 7% have a major depressive episode.
 About 12% have an alcohol use disorder.
 About 15% have an anxiety disorder.
 About 20% have a diagnosable mental disorder 

during the course of a year.
 About 30% of the population have either a mental 

or addictive disorder during the course of a year.
 About 47% of the population will have either a 

mental or addictive disorder during their lifetime.
from Regier et. al., ECA, Archives of General Psychiatry, 1993; Kessler et. al., NCS, Archives of General Psychiatry, 1994.

Anxiety Disorders
 Common disorders (1-year prevalence)

– simple phobia (8.3%)
– post-traumatic stress disorder (3.6%)
– obsessive-compulsive disorder (2.4%)
– panic disorder (1.6%)

 Common signs of acute anxiety
– feelings of fear or dread
– trembling, restlessness, or muscle tension
– rapid heart rate
– lightheadedness or dizziness
– perspiration

Chapter 12 
8 of 18



Depressive Disorders
 Common disorders (1-year prevalence)

– major depressive episode (6.5%)
– dysthymia (2.5%)

 Common signs of mood disorders
– persistent sadness or despair
– insomnia (sometimes hypersomnia)
– decreased appetite
– apathy, poor motivation, social withdrawal
– suicidal ideation

 Outcomes
– with treatment 80 - 90% get better
– 20x the general population’s suicide rate

Course of Depression

D
ep

re
ss

io
n 

   
  M

an
ia

Normal
Functioning
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Personality Disorders
 Common disorders

– Antisocial (3% males, 1% females, >30% in forensic setting)
– Borderline (2% population, females > males diagnosed)
– Schizotypal (3% population)
– Paranoid (2% population)
– Schizoid, Histrionic, Narcissistic, Dependant, Avoidant, OC (rare)

 Common symptoms
– enduring pattern of emotions or behavior deviating from society’s

 Treatment
– variable and difficult

 Cause for confusion
– Multiple personality disorder (MPD) is NOT a personality disorder
– controversial within field of psychiatry, restricted to U.S.

Substance Use Disorders

 Is defined as: Continued use despite negative 
consequences as a result of use.

 This stage of drug abuse is voluntary, preventable 
behavior that:
- impacts relationships
- places self in hazardous situations
- has potentially recurrent legal problems
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History of PTSD
 Ancient Greece: Herodotus wrote about conversion reactions 

to war
 American Civil War: “soldier’s heart” & “nostalgia”
 WWI: “Shell shock” & “neurasthenia”
 WWII: “Combat neurosis.” DSM (1952) “gross stress 

reaction”
 Vietnam: DSM-II (1968) trauma-related disorders were 

“situational disorders.” DSM-III (1980) came out with PTSD 
as a subcategory of Anxiety Disorders. 

 Gulf/Afghanistan: PTSD, Post-deployment syndrome DSM-IV 
(1994) and DSM-IV-TR (2000) maintained this category.

Fear is evolutionarily useful
LeDoux, 1996

- Single or repeated exposure to extremely traumatic situations

- Characteristic symptoms of PTSD
- Increased anxiety (and hypervigilance)
- Declarative memory alterations
- Problems in sleep and concentration
- Flashbacks
- Inability to inhibit fear 

but… Dysregulated Fear leads to Phobia, Panic, and PTSD
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PTSD (DSM 5): 
A Cluster of Symptoms 

A Trauma (The “Stressor”)
B Intrusions
C Avoidance
D Alterations in mood or cognition
E Alterations in arousal & reactivity

How common is PTSD?
• Epidemiology: Not recognized until 1980 DSM-III

– Lifetime / current prevalence = 7% to 13% / 3.5 %
– 1.8% men and 5.2% women 
– 36.6% of these are “severe”

– Lifetime trauma exposure risk = 40% to 75% 
– Lifetime prevalence for those exposed to significant trauma abt. 25% 
– Only 10 – 15% of PTSD is chronic

• (Diff studies: 15% Vietnam veterans, 24% young urban adults, 39% 
traffic accident victims)

(U.S. National Comorbidity Survey Replication 2001-03)
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Estimated Risk for Developing 
PTSD Based on Event

 Rape (49%)

 Severe beating or physical assault (31.9%)

 Other sexual assault (23.7%)

 Serious accident or injury (i.e. car or train accident) (16.8%)

 Shooting or stabbing (15.4%)

 Sudden, unexpected death of family member or friend (14.3%)

 Gulf War/OEF/OIF trauma exposure (10+%)

 Witness to killing or serious injury (7.3%)

 Natural Disaster (3.8%)

www.ptsdalliance.org
www.nimh.nih.gov/pulicat/reliving.cfm

Malingering 
“The intentional production of false or 
grossly exaggerated physical or 
psychological symptoms, motivated by 
external incentives such as avoiding military 
duty, avoiding work, obtaining financial 
compensation, evading criminal 
prosecution, or obtaining drugs.”  (DSM-5)
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Historical perspectives

“The words worried David and 
he became very much afraid of 
King Achish of Gath.  So he 
concealed his good sense from 
them; he feigned madness for 
their benefit.  He scratched 
marks on the doors of the gate 
and let his saliva run down his 
beard.”

1 Samuel 21:13-14

Malingering – considerations
1 to 60 % base rate in civil setting  (not all claimants –
just those evaluated)

Larrabee, et. al. (2009) looked for consistency in base 
rates and proposed “magical number” of 40 +/- 10 %

Rogers (1997) proposed an adaptational model 
- When evaluation is perceived as adversarial
- The personal stakes are very high
- No other alternatives appear viable
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Malingering – considerations

Partial or full
- Full is feigning disorder
- Partial is exaggeration
- Partial is MUCH more difficult to sort out

Malingering – considerations

Malingered cognitive deficits or amnesia – mild TBI
- Limited past history (e.g., this is NOT Phineas Gage)
- Screening (e.g., Rey’s 15-item test, colors American Flag)
- Testing (e.g., TOMM, MSVT, MMPI-2 RF)

Malingered PTSD 
- essentially subjective reporting
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Types of Treatment
 Psychotherapy

– Individual
» psychoanalysis (free associations, couch)

 four to five times per week for two to seven years (or more)
» insight-oriented or psychodynamic (exploratory, face-to-face)

 once or twice per week usually open-ended
» supportive (less uncovering and interpretive, face-to-face)

 usually once per week
» behavioral (exposure, systematic desensitization, flooding)
» cognitive-behavioral (automatic thoughts, schemata)

 usually brief psychotherapies (often <20 weekly sessions)

– Family (the whole family is THE patient)
– Couples (both are THE patient)
– Group (various techniques and spectrum)

Types of Treatment - 2
 Pharmacotherapy (e.g. - medications)

– Anti-depressants - increase Serotonin, Norepinephrine, or both
» SSRIs, SNRIs, TCAs, MAOIs, others

– Anti-psychotic (neuroleptics) - decrease Dopamine

– Anti-anxiety (anxiolytics) - increase GABA

– Anti-manic (mood stabilizers) - Lithium and anticonvulsants

– Others (stimulants, cholinesterase inhibitors, hypnotics)
 Electroconvulsive Therapy (ECT)

– safe and effective, average 6 - 12 treatments, 3x/wk
– used in depression, acute mania, schizophrenia
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Issues in Treatment 

 risks and benefits of treatment (or not)
– suicide (30,000 completed in US each year)

» 12.0 per 100,000 people, 8x-10x that number of attempts
» risk factors: white male, >45yrs, divorced, illness, alcohol

 barriers to treatment - most never seek help
– confidentiality (most think people will “find out”)

– cost (most insurers “carve out” mental health benefits)

– stigma (most people think it’s a sign of weakness)

Costs
 Indirect

– $79 billion loss to U.S. economy in 1990
» $12 billion premature mortality
» $4 billion lost productivity secondary incarceration

– mental disorders accounted for 15.4% global burden of 
disease, behind cancer and heart

 Direct
– $99 billion out of $943 billion total healthcare dollars 

went to mental health, addictive disorders, and 
dementia in 1996

» $69 billion (7% of all healthcare dollars) mental 
health

» $13 billion addictive disorders
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Suicide Risk Assessment -
Epidemiology/Demographics

 One percent of Americans will die by suicide (30,000 /yr).
 Rate 12.4 per 100,000 people per year for abt last century.
 About 9:1 ratio of attempts to completions.
 Four major demographic risk factors

– Age: Caucasians aged 74-84 highest risk age group, African-
Americans aged 25-34

– Race: Caucasians twice as likely as others
– Sex: Males > females (abt 3:1 to 4:1)
– Marital Status: divorced/widowed > single > married people

 Most common methods: firearms, OD, hanging,
gases/vapors.

Questions

norman@atlantapsychiatry.com
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Paul S. Milich

Professor of Law Emeritus at Georgia State University, College of Law where he taught  Evidence, 
Advanced Evidence, Trial Advocacy, Contracts, and Legal History for 35 years. He also was the Director of 
the Advocacy Program at Georgia State.

He has taught as a visiting professor at the University of North Carolina and Emory law schools.

Prior to joining the faculty at Georgia State, Professor Milich graduated from Georgetown University Law 
School and practiced as a trial lawyer in Seattle, Washington.

Professor Milich has written numerous law review articles and has published a number of books including:

GEORGIA RULES OF EVIDENCE,  and

COURTROOM HANDBOOK ON GEORGIA EVIDENCE, both published by Thomson/Reuters.

Professor Milich was the Reporter for the Georgia State Bar Evidence Study Committee which 
successfully drafted and promoted a new set of evidence rules for Georgia which went into effect January 
1, 2013.  He was honored by the State Bar in January 2012 with an award for Excellence in Legal 
Scholarship. 
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Do not review these materials prior to the program. 
During the program, you will be asked to use your 
“clickers” to respond to the questions 
(anonymously) before you look at the answers.   
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To program your “clicker” …

Press “GO” or “Ch”
Your light should flash red/orange.
Press 41
Then press “GO” or “Ch” again.
Your light will briefly flash green if all OK.
If the light flashes red/orange again, start over.
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Question # 1
While testifying on direct, claims adjuster 
frequently refers to some notes on her lap.

Claimant’s counsel objects to her using the 
notes which have not been admitted into 
evidence and asks to see them.

Employer’s counsel argues the notes are 
simply to refresh the witness’s memory and 
since they are the witness’s work product, 
Claimant’s counsel may not see them.
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Which is the best answer?

1. Overruled. Notes are to refresh 
and are work product 
protected.

2. Notes are to refresh but no 
work product protection. 

3. Sustained. No foundation for 
refreshing recollection.

4. Sustained. Work product 
protection extends only to 
attorney work product.
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Answer:  3
Refreshing Recollection - Foundation

1) Establish that witness cannot recall something.
2) Show witness anything that might refresh her 
memory.
3) Take item back and ask witness if that refreshed 
her memory.
4) If so, re-ask the question and let the witness 
testify from memory thus refreshed. 

OCGA § 24-6-612(a)
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The item used to refresh recollection does 
not have to be something the witness created 
or even has ever seen.

U.S. v. Scott, 701 F.2d 1340 (11th Cir. 1983) 
(item used to refresh need not be admissible 
in evidence)
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Green v. State, 242 Ga. 261, 265 (1978) 
“A witness may use any source to refresh his 
memory, so long as he testifies from his 
memory thus refreshed His memory may be 
refreshed by any kind of stimulus, ‘a song, or a 
face, or a newspaper item’”
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The witness may not read into evidence from 
the item used to refresh. The item is just a tool 
to jog the memory, not evidence.

However, the opponent may examine the item 
and offer it into evidence.
OCGA § 24-6-612(a).
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If you want the witness to be able to have her 
notes on her lap and refer to them while 
testifying, then use either past recollection 
recorded, § 24-8-803(5), or the business record 
exception, § 24-8-803(6).
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Past Recollection Recorded
O.C.G.A. § 24-8-803(5)

-“insufficient recollection to enable the 
witness to testify fully and accurately”
- “made or adopted by the witness when the 
matter was fresh”
- “may be read into evidence”
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Work Product Protection

 “Documents or tangible things” 

 Prepared by a party, attorney, or any 
other representative of the party

 In anticipation of litigation

OCGA § 9-11-26(b)(3)
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Work product protection continues through 
the trial.

U.S. v. Nobles, 422 U.S. 225, 239 (1975)
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Work product protection continues through 
the trial.

U.S. v. Nobles, 422 U.S. 225, 239 (1975)

But a party waives work product 
protection if they use the material at trial 
as evidence or to refresh a witness on the 
stand.
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Question # 2

On cross-examination of Claimant, counsel asks 
if she reviewed any documents before testifying 
to refresh her memory and prepare her 
testimony. Claimant replies: “Yes. I reviewed a six 
page status letter counsel sent me.”

Employer asks the court to order the Claimant 
to disclose the letter.
Claimant objects, citing the attorney-client 
privilege and work product protection.
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Which is the best answer?

1. Overruled. § 24-6-612 allows an 
opponent to see any materials used to 
refresh a witness before testifying.

2. Sustained. Privileged and work product 
protected material need not be 
disclosed.

3. The letter must be produced only if the 
witness reviewed it after the trial began.

4. Overruled. Client status letters are 
always admissible. 
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Answer:  2

O.C.G.A. § 24-6-612(b):
If a witness uses a writing to refresh his or her 
memory before testifying at trial and the court 
in its discretion determines it is necessary in 
the interests of justice, an adverse party shall be 
entitled to have the writing produced at the 
trial, … If the writing used is protected by the 
attorney-client privilege or as attorney work 
product … use of the writing to refresh 
recollection prior testifying shall not constitute 
a waiver of that privilege or protection.
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In sum ...

A witness may not refer to notes, reports etc. 
while testifying unless they have been admitted 
into evidence.

A witness may be refreshed with an item 
without offering it into evidence but the 
witness cannot read aloud from the item and 
must testify from refreshed memory (not the 
document)
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In sum ...

The opponent has the right to examine 
anything used to refresh a witness on the stand
and offer it into evidence even if the item is 
otherwise privileged or protected work 
product.

Items used to refresh a witness before the 
witness testifies may be examined by opposing 
counsel unless they are privileged or protected 
work product.
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Question # 3
Claimant’ wife testifies on direct as to his 
lingering injuries.
On cross-examination of Claimant’s wife:

Q. How did Claimant appear when he got 
home after the accident?

Q.   What did Claimant say about the accident 
when he got home that night?

Claimant objects to both questions, citing the 
marital privilege.
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Which is the best answer?

1. Sustained as to both questions.
2. Overruled as to both questions. 

Privilege waived by wife testifying.
3. Overruled as to what he said but 

sustained as to what she saw.
4. Sustained as to what he said, 

overruled as to what she saw.
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Answer:  4

The marital confidences privilege covers 
communications but not observations.
OCGA § 24-5-501(a)(1).
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Only the communicating spouse (here, the 
Claimant) may waive the privilege.

Century 21 Pinetree Props. v. Cason, 220 Ga. 
App. 355 (1996)

But if Claimant’s attorney asks the wife 
questions about otherwise privileged 
matter, this is a waiver of that subject 
matter.
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Question # 4

Claimant testifies: 
“I have been looking for work but everyone 
tells me that because of my physical limitations 
they cannot use me.”

Employer objects that this is hearsay.
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Which is the best answer?

1. Sustained. Multiple hearsay.
2. Overruled. Nonhearsay –

“verbal part of act”. 
3. Overruled. § 24-8-803(3) –

statement of belief not offered 
to prove the truth of the 
matter believed. 

4. Both 2 & 3.
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Answer:  4

“Verbal part of an act” – words that accompany 
conduct and give the conduct legal meaning.

OCGA § 24-8-803(3) – statement of belief not
offered to prove the truth of the matter believed 
but only to prove that as long as employers feel 
that way, Claimant will not get work with his 
physical condition. 

See, Wright v. Southland Corp., 187 F.3d 1287, n. 2 
(11th Cir. 1999)
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Question # 5

Employer offers a certified copy of a police 
report in which the officer wrote that the
Claimant (who was driving the Employer’s 
truck) admitted that he had been drinking in 
a bar for the past hour. The police officer is 
not at the hearing.

Claimant objects that this is double hearsay 
(police report said, Claimant said) and thus 
inadmissible.
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Which is the best answer?

1. Overruled. Certified police reports 
are admissible.

2. Overruled.  Report is admissible 
under OCGA § 24-8-803(8)(B) 
(“matters observed” pursuant to 
duty) and Claimant’s statement is a 
party admission.

3. Sustained. What Claimant said is not 
a “matter observed” by the police 
officer.

4. Sustained. Narrative portions of a 
police report are inadmissible.
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Answer:  2

OCGA § 24-8-803(8)(B):
Public records and reports. ... 
(B)  Matters observed pursuant to duty imposed 
by law as to which matters there was a duty to 
report, ...
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When the officer writes down a witness’s 
statement, that statement must be 
independently admissible under some hearsay 
exception. 

U.S. v. Sallins, 993 F.2d 344, 347 (3rd Cir. 1993).

Here, what the report said = 803(8)(B)
What Claimant said = an admission
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Question # 6

Catastrophic injury case.
On cross-examination, Claimant admits that 
her claim with Social Security for disability 
was denied.
Claimant counsel objects that unless 
Employer produces a copy of the SSA 
decision denying benefits, this testimony is 
inadmissible under the “best evidence rule” -
OCGA § 24-10-1002.
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Which is the best answer?

1. Sustained.
2. Overruled. Claimant surely has a 

copy of the decision 
somewhere.

3. Overruled. Claimant waived the 
best evidence objection by 
admitting the decision denying 
her benefits.

4. Overruled. The “best evidence 
rule” is dead.
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Answer:  1

Although the 2013 Evidence Code does not 
use the term “best evidence,” the rule lives on.

OCGA § 24-10-1002: “To prove the contents 
of a writing ... the original writing ... shall be 
required.”
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OCGA § 34-9-200.1(g)(6)(A)

“A decision granting or denying disability income 
benefits under Title II or supplemental security 
income benefits under Title XVI of the Social 
Security Act shall be admissible in evidence.” 

See, McCrary v. Employee's Ret. Sys. of Georgia, 349 
Ga. App. 466 (2019) (concurrence by McFadden, J. 
argues that “decision” means the written 
decision)
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OCGA § 24-10-1004(3) allows a party to give 
notice to the opponent who has the original 
document to produce the document at the 
hearing. If the opponent fails to do so, the 
contents of the document can be proved with 
testimony or other “secondary” evidence.

Or, bring a certified copy. OCGA § 24-10-1005.
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Question # 7
At a hearing regarding whether the Claimant’s 
fibromyalgia resulted from the performance of 
her job, her attorney tenders into evidence 
printouts of medical research obtained from 
websites regarding fibromyalgia and its causes. 

Defense counsel objects due to lack of 
authentication and hearsay. 
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Which is the best answer?

1. Court can take judicial notice to 
authenticate but hearsay 
objection sustained.

2. Both objections overruled.
3. Both objections sustained.
4. Both objections are 

objectionable.
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Answer:  3
Although a court may take judicial notice of 
the authenticity of well known and widely 
used websites such as Kelly Blue Book (for 
auto prices) or the FDIC (for a listing of bank 
foreclosures), see, e.g., Jaycee Atlanta 
Development, LLC v. Providence Bank, 330 Ga. 
App. 322 (2014), sites that cater to a 
specialized audience require testimony from 
someone in that specialty who recognizes 
and uses the subject site. 
Lodge v. Kondaur Capital Corp., 750 F.3d 1263, 
1274 (11th Cir. 2014)

Chapter 13 
39 of 75



Printouts should be accompanied by the URL 
for the site so that the opposing party (or the 
court) can cross check the printouts. 
Perfect 10, Inc. v. CybernetVentures, Inc., 213 F. 
Supp. 2d 1146 (CD Cal. 2002).
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Georgia does not admit “learned treatises” 
and similar professional literature except on 
cross-examination of an expert. OCGA § 24-
8-803(18). 
Note that § 24-8-803(17) does admit market 
reports and commercial data published on 
the web. 
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Nor does the lenient WC rule for medical 
reports help here. OCGA § 34-9-102(e)(2) 
only admits medical reports related to the 
“history, examination, diagnosis, treatment 
and prognosis” of claimant's condition and 
signed by the physician. 

Georgia Power Co. v. Leonard, 215 Ga. App. 383, 384
(1994)
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In sum, if all counsel does is shove a handful 
of printouts at the court, taken from various 
medical websites, without any foundation, the 
printouts are unauthenticated, unqualified 
expert opinions, and inadmissible hearsay.
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Question # 8

Employer alleges that Claimant is lying about 
his injuries. 
On cross of Claimant’s boss, counsel asks 
whether the boss thinks that Claimant was a 
good worker, did what he was told, went the 
extra mile. The boss would say “Yes” but 
Employer objects that this is inadmissible 
character evidence. 
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Which is the best answer?

1. Sustained. Inadmissible 
character evidence.

2. Overruled. Goes to 
Claimant’s character for 
truthfulness.

3. Overruled. This is not 
evidence of Claimant’s 
character but only his work 
ethic.

4. Both 1 & 2.
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Answer:  1

Evidence of a person’s character or 
character trait is inadmissible to prove 
that the person acted in conformity 
therewith at the time in question.
OCGA § 24-4-404. 
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Even when evidence of character is admissible 
to rebut an attack on a person’s credibility, 
OCGA § 24-6-608(b) only allows questions 
as to acts related to truthfulness.

See, Gaskin v. State, 334 Ga. App. 758 (2015).
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If the employer calls Claimant a liar or 
otherwise attacks his credibility, OCGA § 24-
6-608(a) would allow asking the boss 
whether, in his opinion, Claimant is a truthful 
person. Same re: Claimant’s reputation at 
work for truthfulness.
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Question # 9
Claims adjuster testifies on direct that Claimant told 
him he was on a personal errand at the time of the 
accident. On cross, Claimant’s counsel would ask:
“Isn’t it true that you told me on the phone, just a 
week ago, that [Claimant] never spoke to you about 
what he was doing at the time of the accident?”

Is this question permissible?
And if the witness says “No” may counsel testify to 
what the adjuster said?
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Which is the best answer?

1. Yes and No.
2. Yes and Yes.
3. No and No.
4. Who knows?
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Yes, counsel may confront a witness on cross 
with any prior inconsistent statements by the 
witness but …

No, counsel may not take the stand and testify 
to a material issue that pits her credibility 
against the witness’s. 

Answer: 1
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Georgia Rules of Professional Conduct

Rule 3.7(a) “A lawyer shall not act as an advocate at 
a trial in which the lawyer is likely to be a 
necessary witness except where:

(1) The testimony relates to an uncontested issue;
(2) The testimony relates to the nature and value of 

legal services rendered in the case; or
(3) Disqualification of the lawyer would work 

substantial hardship on the client.”
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Question # 10
Claimant says he was acting within the scope of employment 
when he slipped on an icy sidewalk and hurt his back. He offers 
the testimony of a witness that a few minutes before the 
accident, he saw Claimant driving an “AT&T” truck. 

AT&T objects that the testimony is insufficient to prove that the 
truck was, in fact, an “AT&T” truck or that he was acting in the 
scope of employment.
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Which is the best answer?

1. Both objections overruled.
2. Overruled as to the identity of the 

truck, sustained as to the “scope of 
employment” objection.

3. Sustained. The insignia on the truck is 
hearsay offered to prove ownership.

4. Sustained. The witness’s testimony is 
“see-say.”
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Answer:  2

O.C.G.A. § 24-9-902(7):
Extrinsic evidence of authenticity as a 
condition precedent to admissibility shall not 
be required with respect to the following: ... 

(7)  Inscriptions, signs, tags, or labels 
purporting to have been affixed in the course 
of business and indicating ownership, control, 
or origin
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Cf., MARTA v. Morris, 334 Ga. App. 565 (2015) 
(cites a 1998 Georgia case, and not OCGA § 24-
9-902(7), in stating that "a vehicle's insignia, alone, 
is insufficient to show ownership of that vehicle 
or that it was operated in the course and scope 
of employment" — although the latter part of 
this statement is still true, the former part is no 
longer viable with the adoption of O.C.G.A. § 24-
9-902(7) in the 2013 evidence code).
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Question # 11

On cross of the Claimant, 
Employer asks: “Isn’t it true that 
you frequently order several 
martinis at lunch?”

Claimant objects that this is 
inadmissible character evidence. 

Employer responds that it is 
evidence of habit or routine 
practice under Rule 406. 
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Which is the best answer?

1. Overruled. Proves Claimant’s 
personal routine practice.

2. Overruled. It shows Claimant’s 
habit.

3. Sustained. “Frequently” is not 
enough to constitute habit 
evidence.

4. Sustained. Drinking is not a habit, 
its a vocation.
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Answer:  3

Rule 406: 
Evidence of the habit of a person or of the 
routine practice of an organization, whether 
corroborated or not and regardless of the 
presence of eyewitnesses, is relevant to 
prove that the conduct of the person or 
organization on a particular occasion was in 
conformity with such habit or routine 
practice. 

See, Thompson v. Boggs, 33 F.3d 847, 854 (7th Cir. 1994)
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Battle v. Kovalski, 202 Ga. App. 471(1992) “The 
evidence at issue, while perhaps showing that 
defendant frequently engaged in such conduct, 
does not provide any indication as to whether 
such conduct was fixed and uniform so as to be 
habitual.” 
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Question # 12

To prove that the sun rose at 6:45 EST in 
Atlanta on the day of the accident, the 
Employer asks the court to take judicial notice 
of that fact as printed in the Atlanta Journal and 
Constitution.

Claimant objects.
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Which is the best answer?

1. Overruled IF the judge knows this 
from personal knowledge.  

2. Overruled. Newspaper is a reliable 
source for such data.

3. Sustained. The newspaper is 
hearsay.

4. Sustained. The AJC is not a “source 
whose accuracy cannot reasonably 
be questioned.” 
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Answer:  2

The fact must be “generally known” in the community 
the court serves or “capable of accurate and ready 
determination by resort to sources whose accuracy 
cannot reasonably be questioned.”

O.C.G.A. § 24-2-201(b)

Owens v. State, 269 Ga. 887 (1998).
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See, e.g., United States v. Perea-Rey, 680 F.3d 
1179, 1182, n.1 (9th Cir. 2012) (“We take 
judicial notice of a Google map and satellite 
image as a ‘source whose accuracy cannot 
reasonably be questioned,’ at least for the 
purpose of determining the general 
location of the home.”) 
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May the court take judicial notice ...

that Panthers Field at Georgia State Stadium 
is located in Fulton County
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May the court take judicial notice ...

that Panthers Field at Georgia State 
Stadium is located in Fulton County

Yes, though courts outside metro Atlanta 
area may need a map to confirm this fact.
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May the court take judicial notice ...

that the Atlanta Braves have a great pitching 
staff 
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May the court take judicial notice ...

that the Atlanta Braves have a great pitching 
staff.

No. Evaluative opinions are not proper 
subjects for judicial notice.

U.S. v. Pabian, 704 F.2d 1533 (11th Cir. 1983)
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May the court take judicial notice ...

that the Kelly Blue Book website is a reliable 
and popular source for used car pricing.
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May the court take judicial notice ...

that the Kelly Blue Book website is a reliable 
and popular source for used car pricing.

Yes. Jaycee Atlanta Devlpmnt. v. Providence Bank, 
330 Ga. App. 322 (2014)(FDIC website)
OCGA § 24-8-803(17)(hearsay exception)
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May the court take judicial notice ...

that certain documents have been filed with 
the court?
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May the court take judicial notice ...

that certain documents have been filed with 
the court?

Yes, though a party still may object that the 
documents are forgeries or contain 
inadmissible hearsay. 
Nationsbank v. Tucker, 231 Ga. App. 622 
(1998).
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May the court take judicial notice ...

that drinking corn whiskey can cause 
intoxication

Chapter 13 
73 of 75



May the court take judicial notice ...

that drinking corn whiskey can cause 
intoxication

Yes.
Fears v. State, 125 Ga. 740 (1906).
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Professor Milich’s books: 

GEORGIA RULES OF EVIDENCE
and

COURTROOM HANDBOOK ON GEORGIA
EVIDENCE

are available from: Thomson/Reuters Publishing 
1-800-328-4880.
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RECENT APPELLATE DIVISION DECISIONS 

 

 

Employer-Employee Relationship 

Case 1: Claim No. 2017-009948 

The Claimant sustained an injury while engaged in an unpaid, pre-employment physical ability 
test. The Board found that, based on the employment offer letter, employment would begin 
after, and was contingent on, the satisfaction and completion of several steps, one of which was 
successful completion of the physical testing process. As the Claimant did not complete the test, 
she was not an employee at the time of the injury and her claim was properly denied.  

 

 

Ingress/Egress Rule 

Case 2: Claim No. 2017-026200 

The Employee sustained an injury to her knee after a stumble and near-fall while using a stair to 
enter her work building at the start of the day. She was not on the clock at the time of the injury 
and there was no liquid or debris on the stair. The Board found that the Employee was in 
reasonable ingress at the time of injury and that the injury arose out of and in the course of her 
employment.  

 

 

Professional Employer Organization (PEO) / Statutory Employer 

Case 3: Claim No. 2017-035212 

This case of first impression involved an uninsured Employer who leased certain management 
employees from a PEO. The uninsured Employer used certificates of workers’ compensation 
insurance from the PEO and its insurer to obtain construction jobs. None of the workers on the 
construction jobs were leased employees. The Employee, a construction worker, sustained 
serious injuries by accident arising out of and in the course of his employment. The Board found 
that the PEO was a statutory employer under O.C.G.A. § 34-9-11 and imposed liability for 
workers’ compensation benefits on the PEO and its insurer.   
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Continuous Employment 

Case 4: Claim No. 2015-025394 

The Employee was injured after a slip and fall while doing laundry at a hotel he was staying in to 
attend a work-related training the following morning. He was washing clothes to go out with his 
co-workers later that night. Although he was not required to stay in the hotel, the evidence 
reflected that otherwise he would have had to travel in excess of four hours per day to attend 
the 8-hour long training that started early in the morning and ran for five consecutive days. The 
Board applied the continuous employment doctrine to find the injuries by accident arose out of 
and in the course of his employment.  

 

 

Willful Misconduct 

Case 5: Claim No. 2015-002437 

In this all-issues case, the Employee sustained an injury to his arm after reaching his hand into a 
running machine. Evidence presented at the hearing indicated that the Employee was thoroughly 
and meticulously trained on safety procedures and that reaching into a running machine was 
strictly forbidden. The Board found that the Employee engaged in willful misconduct in violating 
the safety rule by intentionally and deliberately sticking his hand into a running machine despite 
his knowledge that it would likely result in his injury. The Board further found that the Employee’s 
action was done with reckless disregard of the probable consequences of doing so. Consequently, 
the claim was denied.  

 

 

Borrowed Servant Doctrine 

Case 6: Claim No. 2017-023064 

The Employee regularly worked for Employer A. On the day of injury, Employee was told by 
Employer A that he was going to work for Employer B doing his regular job. He was working for 
Employer B when he sustained serious and disabling injuries. The Board found that Employer B 
was not a special master as Employer A maintained control of the Employee and the tools, and 
Employer B did not have the exclusive right to discharge the Employee. Moreover, even if 
Employer B was a special master and the Employee a borrowed servant, Employee would be 
entitled to recovery against Employer A as the general master. Coca-Cola Co. v. Nicks, 215 Ga. 
App. 381 (1994). Accordingly, Employer A was directed to provide workers’ compensation 
benefits.  
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2017009948 Trial 
 

 
STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street, NW 
Atlanta, GA 30303 

www.sbwc.georgia.gov 
 
 

AWARD  
 
 
A hearing was held on March 7, 2018, to determine the Claimant’s entitlement to workers’ 
compensation benefits.     

 
STATEMENT OF THE CASE 

 
The Claimant alleges that she was an employee of the Employer/Insurer, and she seeks an award 
of temporary total disability (“TTD”) income benefits from December 21, 2016 until October 2, 
2017; temporary partial disability (“TPD”) income benefits starting October 2, 2017 and continuing 
except the week of February 4, 2018; medical treatment with Dr. Scott Barbour; payment of all 
previously incurred medical bills and an award of assessed attorney’s fees and costs of litigation.  
The Employer/Insurer dispute employment and contend they are entitled to an award of assessed 
fees and litigations costs for unreasonable prosecution. 
 
Based on the stipulations of the parties, consideration of all admissible evidence and an 
assessment of the credibility of the witnesses who testified at the trial of the case, I make the 
following findings of fact and conclusions of law. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
The stipulations of the parties establish that there is no issue as to applicability of the Act, the 
jurisdiction of the Board, venue in Fulton County and notice.  Employment was disputed.  The 
parties agree that there was a job offer which would yield an average weekly wage of $852.80 
and a compensation rate of $568.53.  As noted previously, employment was disputed as the 
Employer/Insurer contend that the Claimant was not an employee under the Act. 
 

1. Background 
 
The Claimant worked for many years as an emergency first responder, and was certified as an 
EMT and a paramedic.  She testified that she had done first responder work since 2010, and had 
previously undergone physical ability tests for other employers.   
 
The Claimant applied for a job with the Employer, seeking a position closer to her home.  She 
was called in for an interview.  After the interview, she was emailed an offer of employment.  She 
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accepted the offer and she also completed a number of online forms regarding employment.  A 
physical ability test was required and scheduled for December 21, 2016. 
 

2. The Injury 
 
At the Employer’s physical ability test, the test was administered by trained first responders who 
worked for the Employer and included a timed simulation of an emergency first responder situation 
including providing CPR for three minutes and lifting a stretcher into an ambulance.  The Claimant 
testified that she had never been tested in this manner before.  She was accustomed to medical 
personnel or third parties administering any physical abilities test. 
 
The testing used by this Employer was designed by the Employer.  The testing participant is given 
a timed test and expected to perform acts generally included in a first responder’s duties, one of 
which was loading a stretcher weighted with dumbbells and barbells to simulate the weight of a 
patient on a stretcher into an ambulance.   
 
The Claimant signed a release prior to the test which included a statement that there was no 
insurance coverage.  The Claimant was not paid for the day she participated in the test.  The 
Claimant was injured when she was lifting the stretcher into the back of an ambulance during the 
timed test.   
 
Prior to the physical test, a video was shown to explain the test.  During the timed examination 
the participant was verbally encouraged by test administrators, as described by the Employer 
witnesses or verbally berated, as described by the Claimant.  I found the Claimant credible that 
some of the verbal coaching during her examination was critical and aggressive rather than 
supportive and encouraging.   
 
The Claimant testified credibly that during a lifting component of the test a test giver asked her if 
she had a bad back.  One test giver testified that he observed her using an incorrect lifting 
technique, which I also found credible. 
  
The test occurred in the ambulance bay of the Employer.  The Employer’s witnesses testified that 
as test administrators they provided verbal motivation and encouragement and the test was 
designed to see a worker perform a series of actual job duties while being timed.  When she was 
lifting a stretcher into the back of an ambulance and about eight minutes into the timed test, the 
Claimant was within the time constraints and performing the test well.  The Claimant said the 
stretcher suddenly jerked back on top of her.  She testified that she was not exactly sure what 
happened but suddenly she was on the floor and the stretcher was on top of her.   
 
The Claimant did not complete the final portion of the test which was administering airway 
interventions.  The Claimant suffered an injury to her left ankle and foot when the stretcher fell.   
 
Test administrators provided emergency first aid. The Employee testified that one of the test 
givers who had “been yelling at me the whole time” said “your foot’s not really hurt” and when she 
pointed out it was turning purple, he stated “you already had that bruise”.  She testified that 
another company worker told her she was not on the clock and “it wasn’t going to be workmens’ 
comp.”   
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The Claimant testified, and I find, that the Employer, an ambulance company, with ambulances 
available in nearby bays, refused to provide her with transport to the hospital unless she agreed 
to pay the regular patient fee.  The Claimant testified that she downloaded Uber and called an 
Uber driver to take her to the hospital. 
 

3. Medical Treatment 
 
At Dekalb Medical Center, the Claimant was examined, treated and tested.  She was referred to 
Dr. Barbour who subsequently performed an open reduction internal fixation of the broken left 
ankle. 
 
Dr. Barbour released the Claimant to light duty work on October 2, 2017.  The Claimant testified 
that she still has swelling and pain in her left foot and ankle but is unable to afford medical help.  
She has worked some light duty jobs which are paramedic in nature such as working first aid at 
special events and movie sets.     
 
The Claimant has also contracted Lyme disease.  She testified that she got this condition around 
April 2017 during a camping trip.  The Claimant contends that she is disabled from working 
because of the injury she sustained while undergoing the physical abilities test but acknowledged 
that she has needed medication for Lyme disease and has experienced joint pain and 
concentration issues from the condition.   
 
There is a factual dispute regarding what physical problems the Employee is experiencing 
because of her injury on December 21, 2016 and what physical problems are a result of Lyme 
disease.  The Employer/Insurer contend that the Claimant took a medical leave of absence due 
to Lyme disease and that the condition continues to limit the Claimant’s ability to work. There was 
also evidence that the Claimant had found work as a monitor tech, a seated job, but had to quit 
because she was having issues with multi-tasking and the monthly minimum work requirements, 
due to Lyme disease side effects.    
 

4. Employment Status 
 
The first issue that must be addressed is whether the Claimant was an employee on the day she 
was injured.   
 
In early December 2016, the Claimant was working full time for another ambulance company.  
There was testimony from a human resources worker at that company that the Claimant told him 
she wanted to go part time as she did not need to work full time any more.  The Claimant said 
that she wanted to get a job closer to home but wanted a full-time position with the alleged 
Employer in this case who was nearer her residence. 
 
The Claimant applied for a job and interviewed with the Employer.  After the interview was 
completed, an offer was extended to her by email.  She accepted the offer.  The document sent 
to the Employee specifically indicates “The start date for this position will be 1/9/2017”.  The 
Claimant also completed several online tasks including signing up for employment benefits using 
the Employer’s online portal.   
 
After she accepted the offer, a physical ability test was scheduled.  The Claimant acknowledged 
on cross examination that the document she received and electronically accepted specifically 
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states that she accepted the offer “with the understanding that I’ll be required to successfully pass 
the company’s preplacement testing, which will include, but is not limited to a drug screen, 
employment history, driving record, criminal record and educational background” check.  Upon 
successful completion of the physical ability test and then the drug screen and background check, 
orientation is scheduled. 
 
The Claimant argues that she was an employee on the day she was injured on the Employer’s 
work premises while undergoing the physical activity test.  She contends that she was an 
employee on December 21, 2016, when she was injured. 
 
The Employer/Insurer argue that employment begins on the first day of orientation.  Documents 
sent to the Claimant indicated that orientation was scheduled for January 9, 2017. 
 
On March 27, 2017, the Claimant received a separation notice from the Employer informing her 
that she was terminated.  The Employer’s witness stated that termination was sent because the 
Claimant had mistakenly not been removed from their computer system, and that they could not 
resolve the computer issue without sending a termination notice.  That witness also testified that 
there was no light duty paramedic work.  The Claimant was never offered light duty work.   
 

5. Discussion 
 
To be compensable, an injury must be arising out of and in the course and scope of employment.  
O.C.G.A. §34-9-1.  The burden of proof is on the Claimant.  King v. Liberty Mutual Insurance 
Company, 126 Ga. App. 550, 191 S. E. 2d 346 (1972).   Under the Act, an employee is a person 
“in the service of another under any contract of hire…written or implied”.  O.C.G.A. §34-9-1(2).  
This is a question of fact.   
 
While noting that under the Act, any doubts as to an employment relationship should be resolved 
in the favor of an injured worker, I find that the Claimant was not an employee on the day she was 
injured.   
 
 She did not complete and pass the physical activity test.  Acceptance of a job offer made pending 
successful completion of a physical activity test, a drug screen, and a background check does not 
constitute employment.   
 
While noting that the Claimant was extended a written job offer, accepted the job offer, completed 
several personnel forms regarding employment and came to the Employer’s premises to undergo 
a physical test, I cannot conclude that she was, in fact, an Employee on the day she was injured.  
 
The physical abilities check is a way of determining if the applicant can perform the job and it was 
a prerequisite to employment.  It was neither training or probationary employment.  The Claimant 
was provided with information as to her conditional employment status in writing at several points 
in the hiring process, and she signed a release prior to the testing.   
 
The Claimant signed documents at Dr. Barbour’s office that indicated her employer was the 
ambulance company she worked for during the time she applied for and interviewed for the job 
with the Employer.  She also completed forms indicating that she was injured at a “perspective 
(sic) job”.  While this is not relevant to determine employment under the Act, it is an indication that 
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the Claimant had some awareness that employment was at issue and was considered in the 
Employer/Insurer’s request for assessed fees for unreasonable prosecution. 
 
I find that the Claimant was not an employee on the day she was injured.  She was not engaged 
in job training, and she was not guaranteed employment as it she had to successfully complete 
the test as well as subsequent drug screening and background checks.  Nor did the Employer 
gain any economic advantage as a result of her testing.  She did not treat or transport real patients.  
The Claimant did not perform any service for the Employer.  She was performing a test that was 
a prerequisite to being hired.     
 
I find that employment would begin on the first day of orientation after successful completion of 
several steps which were not accomplished, one of which was successful completion of the 
physical testing process.  The Claimant did not complete the test.  Accordingly, I find that at the 
time of the Claimant’s injury, she was not an employee.  
 

6. Unreasonable Defense 
 
The Claimant has requested an award of assessed attorney’s fees for unreasonable defense.  As 
I find the Claimant was not an employee, I find the defense of the case was reasonable. 
 
While the Employer/Insurer contend that the case was unreasonably prosecuted, factually this is 
a case where an injury was sustained on the premises of the Employer, and while undergoing 
testing after a job offer was extended and accepted and I find there was a reasonable issue with 
regard to employment.  The only controvert filed with the Board was a WC-1 controvert that there 
was not timely notice of a claim, but employees of the Employer testified at the hearing that they 
informed company supervisors of the event on the day it occurred.  I find there was timely notice.  
Additionally, the Claimant was sent a notice of termination of employment months after the injury.  
I find the case was reasonably prosecuted. 
 

AWARD 
 
The Claimant’s request for income benefits, medical treatment and an award of assessed attorney’s 
fees and litigation expenses is denied.  The Employer/Insurer’s request for assessed attorney’s fees 
and litigation expenses is denied. 
 
 
IT IS SO ORDERED, this the 12th day of April, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and 
approved 
 
MEG HARTIN 
 
ADMINISTRATIVE LAW JUDGE 
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2017009948 Appeal 
 

 
STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street NW 
Atlanta, Georgia 30303-1299 

www.sbwc.georgia.gov 
 
 
This appeal by the Employee is before the Appellate Division for review of an award by Judge 
Hartin, dated April 12, 2018.  No cross-appeal was filed in this case. This appeal was heard by 
the Appellate Division on June 12, 2018.  After a review of the record as a whole and the 
arguments presented, the Appellate Division now adopts the findings of fact, conclusions of law, 
and award of Judge Hartin as its own. 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
After a review of the record as a whole, we find the administrative law judge was, in this case, in the 
best position to determine the credibility and weight of the evidence in the record. See Johnson v. 
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 
218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 
S.E.2d 415 (1983).  Consequently, as to the enumerations of error and arguments presented by the 
Employee, we find no error with the administrative law judge’s award. 
 
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and credible 
evidence contained within the record in review.  See O.C.G.A. § 34-9-103(a). The Appellate 
Division adopts the conclusions of law of the administrative law judge as such reflect an 
appropriate application of the Act to the findings of fact. 
 

AWARD 
 
Based upon the foregoing, the Appellate Division adopts the award of Judge Hartin, dated April 12, 
2018, as its award. 
 
IT IS SO ORDERED, this the 14th day of August, 2018. 
 
Concurring: Presiding Judge Frank R. McKay and Judge Kimberly S. Boehm, sitting by 
designation. 
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STATE BOARD OF WORKERS' COMPENSATION 

 
This award is electronically signed and approved. 
 
Benjamin J. Vinson 
Judge  
Appellate Division 
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2017026200Trial 

 
STATE BOARD OF WORKERS' COMPENSATION 

7 East Congress Street 
Suite 601 

Savannah, GA 31401 
www.sbwc.georgia.gov 

 
 
On November 2, 2018, a hearing was held in Waycross, Ware County, Georgia to decide 1) whether 
the Employee had a compensable work injury, which includes the issues of ingress and egress as 
well as whether the injury was from a risk associated with the Employee's work.  Also at issue is 2) 
whether the Employer/Self-Insurer is liable for assessed attorney's fees.  The record of hearing 
evidence closed as of the date of the hearing. 
 
The hearing transcript was filed on November 27, 2018 and post-hearing briefs were received by 
December 17, 2018. 
 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
After considering all the admissible evidence as well as the witness demeanor and appearance, and 
after review of what the parties said in their briefs, it is found and concluded as follows: 
 
A.  Fact Summary: 
 
1.  By request, and with no objection heard, judicial notice is taken of the following thing from the 
Board's file: 
 
--the Section C of a WC-1 dated and filed August 14, 2017. 
 
2.  Based on the stipulations made at the hearing, it is found that the parties are subject to the Act 
and that the Board has jurisdiction to decide the issues in this claim; that the alleged accident 
happened in Ware County, which makes venue proper in that county; that the Employer was properly 
self-insured on the date of the accident; that the Employee was in the general employment of the 
Employer on the date of the accident earning an average weekly wage of $700.64, which makes a 
compensation rate of $467.09 a week; and that the Employer got timely notice, as defined by the 
Act, of an alleged work accident. 
 
3.  As far as past medical evidence goes, a March 25, 2010 MRI showed mild degenerative changes 
in the right knee.  The Employee testified she had a total replacement for the right knee back in 2014.  
At a visit on September 28, 2016 to Physician Assistant Stephen Hutcheson for her lower back, the 
2014 right knee replacement was mentioned as a past problem.  There was no specific mention of 
any current knee problems, left or right.  The Employee testified that, before the accident, she had 
never had to see a doctor for her left knee and that she in fact had never had any problems there. 
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4.  Before her accident, the Employee worked as the secretary for the chief of the City's police 
department.  She testified that, on July 6, 2017, she arrived at work between 7:50 and 8:00 a.m. for 
her clock in time of 8:00.  She testified she parked in the side parking lot, as she usually did.  She 
testified that, again as she always did, she did not go in through the department building's main 
entrance or through the back where the patrol officers went in, but instead approached the side of 
the building to the door which gave her direct access to the office where she and the chief worked, 
which was in a new section that had been added to the building back in 2006 or 2007.  She testified 
she was never told not to use that entrance.  She testified she has used that entrance since that 
addition to the building was built.  She testified that, as she stepped up on to the first step, she felt a 
pop and pain in her left knee just as she first put weight on her foot and that she then "kind of 
stumbled"--felt an "unbalanced" feeling--but did not fall.  In her reports about the incident to her 
supervisor, the Employee stated she twisted the knee on the steps.  In her report to the Employer 
she did mention she "kind of stumbled as [she] stepped onto the first step."  She testified she did not 
trip and that there was no liquid or debris on that spot.  She testified she was not on the clock when 
this happened.  
 
B.  General Burden of Proof: 
 
5.  The law says that the evidence burden is on the claimant to prove she had an injury from an 
accident arising out of and in the course of her employment and that the injury caused disability.  
O.C.G.A. §34-9-(4).  See also Zamora v. Coffee General Hosp., 162 Ga. App. 82, 290 S.E.2d 192 
(1982); Dasher v. City of Valdosta, 217 Ga. App. 351, 457 S.E.2d 259 (1995); and King v. Liberty 
Mut. Ins. Co., 126 Ga. App. 550, 191 S.E.2d 346 (1972). 
 
C.  Whether There Was an Injury by Accident: 
 
6.  In our case here, I find that, when the Employee stepped up on that step on July 6, 2017, she 
indeed had an injury to her left knee.  The law says an injury is thought of as a rupture or break in 
the physical structure of the body of a worker.  Brown v. Lumbermen's Mut. Cas. Co., 49 Ga. App. 
99, 174 S.E. 359 (1934).  A physical impact is not required.  Georgia Power Co. v. Reid, 87 Ga. App. 
621, 74 S.E.2d 672 (1953).  Nor is any physical contact with some object.  Orkin Exterminating Co. 
v. Wright, 92 Ga. App. 224, 88 S.E.2d 205 (1955).  First of all, the Employee's supervisors sent her 
to get treatment the next day, so they did not disbelieve her.  This is not the main thing, however.  
The medical evidence shows the Employee was diagnosed with left knee pain at Waycross 
Convenient Care the day after the incident.  She reported the steps incident to them, too.  Also, the 
first MRI showed a complex tear of the medial meniscus, and she was diagnosed with this by her 
initial treaters.  From this and her testimony, I find the Employee was indeed injured in an accident 
on July 6, 2017, unless there is something else barring it. 
 
7.  For its part, the Employer/Self-Insurer contends that the Employee had a pre-existing arthritic 
condition in her left knee and that the steps incident was just a continuation of this.  The medical 
evidence does show the Employee had this pre-existing condition in the left knee.  But for all the 
reasons stated in the previous paragraph, I find the Employee did have a specific incident and distinct 
injury to the knee on the steps, namely the tear in the meniscus.  Not only this, the law states that 
where a worker's work duties aggravate a pre-existing condition to cause an injury, then the worker 
has had a compensable accident.  O.C.G.A. §34-9-1(4); Colonial Stores v. Hambrick, 176 Ga. App. 
544, 336 S.E.2d 617 (1985); ITT-Continental Baking Co. v. Powell, 182 Ga. App. 533, 356 S.E.2d 
267 (1987).  Although a worker had a pre-existing disease that was not caused by her job, the 
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aggravation of the underlying disease--in that case, for example, necrosis of the bone--makes for a 
compensable injury.  See Thomas v. Ford Motor Co., 123 Ga. App. 512, 181 S.E.2d 874 (1971), 
where it was held that an aggravation of a pre-existing infirmity, even if it was congenital, is 
compensable.  See also McDaniel v. Employers Mut. Liab. Ins. Co., 104 Ga. App. 340, 121 S.E.2d 
801 (1960); and St. Paul Fire & Marine Ins. Co. v. Hughes, 125 Ga. App. 328, 187 S.E.2d 551 (1972). 
 

It is not necessary, in order for an employee to recover compensation as an 
injured workman, that he must have been in perfect health or free from 
disease at the time he received the injury. Every workman brings with him to 
his employment certain infirmities; his employer takes him as he finds him 
and assumes the risk of a diseased condition aggravated by injury. 

 
Griggs v. Lumbermen's Mut. Cas. Co., 61 Ga. App. 448, 452; 6 S.E.2d 180, 183 (1939), aff'd, 190 
Ga. 277, 9 S.E.2d 84 (1940).  See also Harris v. Peach County Brd. of Commissioners, 296 Ga. 
App. 225, 674 S.E.2d 36 (2009). 
 
8.  On the subject of the meniscus tear, I note an August 8, 2017 left knee MRI describing the tear 
as complex degenerative tearing.  However, no doctor has explained what difference this makes.  
The fact remains the Employee has credibly testified she had no symptoms in the left knee before 
the accident.  No one from the Employer testified to rebut this, and there is no medical evidence 
showing it either.  I have found credible the Employee's testimony that she had a sudden pop and 
pain, and swelling almost right away, when this incident happened.  Furthermore, her doctors after 
the MRI simply called this a tear, even as they did note the older degenerative problems.  From all 
this, I find the tear was not caused by just wear and tear and aging, but by the act of stepping on the 
step and putting weight on the knee.  A doctor might have rebutted this by saying that wear and tear 
was likely the main or only cause, but no one said this. 
 
9.  Based on the above, it is found that, on July 6, 2017, the Employee's left knee was injured in an 
accident.  Now, though this has been found, this is only part of a claimant's burden.  The statute says 
that a worker has to prove two more things:  that her accident arose 1) "out of" her employment and 
2) "in the course of" her employment.  O.C.G.A. §34-9-1(4). 
 
D.  Ingress/Egress Issue: 
 
10.  As for "course of employment," the Employer/Self-Insurer contends the Employee was not in 
that course when she fell, and this was because she had not yet gone on the job.  In response, the 
Employee contends that she was in the course because she was in the act of going into the work 
place, and so her accident is compensable.   
 
11.  The law says a worker is given a reasonable amount of time for entering and leaving the 
employer's workplace, during which she is considered to be in the course of her employment in case 
an injury happens then.  West Point Pepperell, Inc. v. McEntire, 150 Ga. App. 728, 258 S.E.2d 530 
(1979); De Howitt v. Hartford Fire Ins. Co., 99 Ga. App. 147, 108 S.E.2d 280 (1959); Hill v. Omni 
Hotel at CNN Ctr., 268 Ga. App. 144, 601 S.E.2d 472 (2004).  As well explained in Hill,  

 
The general rule in this state is that accidents that occur while employees are 
traveling to and from work do not arise out of and in the course of 
employment and thus are not compensable under the Workers' 
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Compensation Act. Connell v. Head, 253 Ga. App. 443, 444 (559 S.E.2d 73) 
(2002). But under the "ingress and egress" rule, where an employee is injured 
while still on the employer's premises in the act of going to or coming from 
his or her workplace, the Act does apply. Rockwell v. Lockheed-Martin, 248 
Ga. App. 73 (545 S.E.2d 121) (2001). "The latter rule is predicated on the 
rationale that until the employee has ... departed the premises, he has not 
started traveling a route of his choosing wholly disconnected with his 
employment." (Citation and punctuation omitted.) Tate v. Bruno's Inc./Food 
Max, 200 Ga. App. at 396 (1). And from these principles has arisen the 
parking lot rule discussed by the Board, which allows compensation where 
an employee is injured in, going to or coming from, a parking lot that is owned 
or maintained by the employer. Id. at 396-397 (1). Thus, the parking lot rule, 
in effect, extends the employer's premises to include parking lots that are 
owned, maintained and controlled by the employer.  Id. at 397. 

 
Id. at Ga. App. 147 and S.E.2d 474.  See also Frett v. State Farm, ___ Ga. App. ___, ___ S.E.2d 
___ (2018), Crt. App. Case No. A18A0820, dec'd November 2, 2018, for the most recent restatement 
and analysis of the ingress/egress rule. 
 
12.  In our case here, there really was no direct evidence on who owned or controlled the parking 
lot, the sidewalk/pathway to the steps, the steps themselves, or even the building itself.  It is 
entirely possible, for example, that the Employer leases one, some, or all of these areas/properties 
from a private business.  And the Employee was the only one who testified.  However, though the 
Employee would not be what I would call a more ultimate source of knowledge on ownership, she 
did testify that the accident spot was the Employer's property.  (T-23, 24.)  So, based on her 
testimony, and based on an inference made from the Employer being a government agency 
located by itself on the property in question, I find that on the day of the accident the Employer 
did not lease but fully owned and controlled all of this area, including the parking lot and steps.   
 
13.  Having said this, it is found that the Employee's knee injury, if it is compensable, did happen 
while she was on the employer's premises in the act of going to her workplace.  After all, if the law 
says an injury can be found compensable if it happened as far off as the parking lot (assuming 
ownership and/or control, of course), it is found that an injury on the steps leading up to the office 
door is even closer in scope.   
 
14.  Therefore, for all these reasons, it is found that the Employee was in reasonable ingress when 
she was injured on July 6, 2017.  It is found that the Employee's injury, if it is fully compensable, 
happened in the course of her employment. 
 
E.  Risk Analysis: 
 
15.  The concept of "arising in the course of" employment has been decided.  Now, we turn to the 
concept of "arising out of."  More so than "in the course of," "arising out of" means something a little 
more philosophical, which is there must be a cause-and-effect connection between the work 
conditions and the accident.  Davis v. Houston General Ins. Co., 141 Ga. App. 385, 233 S.E.2d 479 
(1977). 
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16.  By cause-and-effect, we are talking about risks from work.  The Employer/Self-Insurer say that 
the Employee's fall was not caused by such a work risk.  The law says that, for a work injury to be 
said to arise out of a claimant's employment, the claimant must show a causal connection between 
the employment and the injury—-in other words, the injury must be the logical consequence of 
some hazard connected with the work.  See Heath, cited previously for analogy on another issue, 
but the main holding in Heath is directly applicable here.  See also O. A. Logistics v. Sturgess, 336 
Ga. App. 134, 784 S.E.2d 432 (2016).  There, it was held that, while it is true that not every injury 
that happens during work "arises out of" the employment, an injury does arise out of the employment 
"if it would not have occurred but for the fact that the conditions and obligations of the employment 
placed claimant in the position where he was injured."  Id. at S.E.2d 437.  The law also says that just 
because a worker "could theoretically be exposed to a hazard outside of work that mirrors that which 
he or she must face while at work does not render an injury resulting from that work-place hazard 
non-compensable."  Cartersville City Schools v. Johnson, 345 Ga. App. 290, 812 S.E.2d 605 (2018).  
"To hold otherwise would render virtually any case in which an employee was walking, turning, or 
standing (or some combination of those activities) while performing his or her job non-compensable."  
Id.  The court then overruled that part of the Harris case that held otherwise:  "Rather, to be a 
compensable injury that arises out of employment, the injury must either be caused by activity the 
employee engaged in as a part of his or her job, or the injury must result from some 'special danger 
of employment.'"  Johnson, supra.  "[T]he activity or hazard resulting in injury must be 'incidental to 
the character of the business, and not independent of the relation of master and servant.'"  Id., 
quoting Fried v. U.S. Fid. & Guar. Co., 192 Ga. 492, 495-496 (1941).  But the law still "excludes an 
injury which cannot fairly be traced to the employment as a contributing proximate cause, and which 
comes from a hazard to which the workmen would have been equally exposed apart from the 
employment."  Fried. 
 
17.  Looking at our facts here, I find the hazard in question was the steps leading up to the office.  I 
find it is true that the Employee was easily exposed to such steps or stairs outside of her employment.  
As the Employer/Insurer show, it is also true that, at the time of her injury the Employee was not 
specifically doing something that was in her job duties.  However, as made clear in the Johnson 
case, that is not the only test--the injury must either be caused by activity the employee engaged in 
as a part of his or her job, or the injury must result from some 'special danger of employment.   
 
18.  With that in mind, I find the Employee's injury was indeed caused by activity the Employee 
engaged in as a part of her job, namely going to the job.  This is the crucial part:  I find this by linking 
back to the ingress/egress line of cases.  This will sound like a bootstrap analysis, but to the point I 
am making, there is the case of Collie Concessions v. Bruce, 272 Ga. App. 578, 612 S.E.2d 900 
(2005).  It did ultimately deny a claim for failing to meet the ingress/egress test, and the Court 
declined to extend positional risk to injuries that happened while generally going to and from work.  
However, it stated an exception:  the risk doctrine would not be extended "unless the injury occurs 
on the premises or within the parking lot exception...." (Emphasis mine.)  This is a fairly big 
extension/exception.  To that end, note how some of the ingress/egress cases have found 
compensable some injuries that happened when those workers arguably were doing activities they 
could have easily done away from work and which have nothing to do with their specific job duties:  
walking across street from parking lot (McEntire, supra, where that claimant was struck by a car) and 
walking in to the building after parking (De Howitt, supra).  Neither of those workers had injuries that 
could classically be said to have "arisen out of employment" in the sense of positional risk--i.e., a 
Johnson case analysis.  Indeed, Bruce said that the positional risk doctrine "can apply when the 
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cause of the injury had nothing to do with the claimant's usual duties."  Id. at Ga. App. 584.  And yet 
they were compensable. 
 
19.  For these reasons, it is found that the Employee's July 6, 2017 injury happened in an accident 
that arose out of employment as well as, as found earlier, in the course of employment.  It is 
concluded that the Employer/Self-Insurer is liable to pay benefits.  O.C.G.A. §34-9-1(4) 
   
20.  It is found that as a result of her compensable injury, the Employee has incurred medical 
expenses reasonably required to effect a cure or give relief.  The Employer/Self-Insurer shall be 
responsible for treatment related to the Employee's accident arising out of and in the course of 
employment. O.C.G.A. §34-9-200(a)(1).  The issue of the compensability of each specific medical 
bill introduced into evidence at the hearing, including whether each expense is necessary and 
reasonable for the Employee's treatment, is specifically reserved for a future hearing, if such a 
hearing is needed.  See Trust Co. Bank v. Shaw, 182 Ga. App. 165, 355 S.E.2d 99 (1987); 
Department of Human Resources v. Gelinas, 216 Ga. App. 561, 455 S.E.2d 76 (1995). 
 
F.  Disability: 
 
21.  The Employee is asking for disability benefits for a closed and relatively short period--the time 
of work she was out after the surgery.  The medical evidence shows that, after her Convenient Care 
visit right after the accident, she started treatment for her left knee with Dr. Lina Harper on July 31, 
2017, who ordered an MRI.  As said before, the August 8, 2017 left knee MRI showed a "complex 
degenerative tearing" in the posterior horn of the medial meniscus.  On August 21, 2017, Dr. Harper 
diagnosed a complex tear of the medial meniscus.  On September 6, 2017, at the Bone and Joint 
Institute, Physician Assistant Stephen Hutcheson diagnosed a complex tear of the medical meniscus 
in the left knee but also noted "unilateral primary osteoarthritis" in that same knee.  Going back to 
the Convenient Care evidence, it was mentioned there that the Employee's condition was associated 
with arthritis.  Continuing with the Bone and Joint treatment, on October 4, 2017 P.A. Hutcheson 
noted that the Employee was not any better.  They discussed possible arthroscopic surgery.  
November 9, P.A. Hutcheson again mentioned the osteoarthritis and added "with some meniscal 
derangement."  November 30, 3017, Dr. Matthew Valosen, also of Bone and Joint, stated that the 
Employee really needed a total knee replacement and that an arthroscopic procedure would only 
bring temporary relief.  According to Dr. Valosen's December 12, 2017 note, the Employee chose 
the total knee replacement, which was done on December 18.  At hospital admission, Dr. Valosen's 
report stated the Employee had severe degenerative joint disease of the left knee.  His operative 
note, however, did not specifically state how much degenerative joint disease there was or where it 
was located.  Nor did he say anything about finding a torn meniscus.  The only mentions of menisci 
was his statement that the "posterior horn attachments of the medial and lateral menisci were 
released," by which I take he meant they were severed, and that "menisci posteriorly were excised."  
It should be remembered the MRI showed a tear in the posterior horn of the medial meniscus. 
 
22.  The Employee testified that, after her accident, she stayed at work for the time being.  She 
testified that the chief accommodated her limitations.  She testified that she worked all the way until 
her surgery.  She testified she returned to work after Dr. Valosen approved her request to return to 
work.  In his January 5, 2018 note, Dr. Valosen observed that the Employee was doing well, that she 
was asking to go back to work as of January 16, and that he thought this was reasonable, given her 
sedentary work. 
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23.  Based on the Employee's credible, uncontradicted testimony, based on the medical evidence 
overall, and based on the fact she stopped work to have surgery, it is found that, on December 18, 
2017, the Employee became disabled because of her compensable left knee condition.  It is found 
that she stayed disabled until she returned to work on January 19, 2018.  Thus, the Employer/Self-
Insurer might be liable for lost wage weekly benefits, unless there is something else. 
 
G.  Was There Salary in Lieu of Compensation Entitling Employer to Credit?: 
 
24.  No one argued this in their brief, but the point was raised during the hearing.  There is a question 
of whether the Employee is entitled to disability benefits if she has already been compensated by 
her sick leave while she was out of work after the surgery.  The law does say a worker cannot receive 
TTD if she has gotten her salary during the time out of work.  State v Head, 163 Ga. App. 842, 296 
S.E.2d 157 (1982).  O.C.G.A. §34-9-261 allows for payment of lost wages only when out of work.  
See also Board Rule 220(c), which says that a worker is not entitled to income benefits if she has 
received regular wages during the time she is disabled.  Also, there are not one but two laws that 
deal with an employer's right to reimbursement when a worker has received income benefits when 
not due.  O.C.G.A. §34-9-243 and O.C.G.A. §34-9-245.  
 
25.  The Employee did testify that, while she was out, she used her sick leave, and so in reality did 
not suffer any loss of the amount of money she received weekly from her employer.  At one point, 
she described this as "not losing pay."  The Employee contended at the hearing that the sick leave 
cannot be used against her because of the case of City of Waycross v. Holmes, 272 Ga. 488, 532 
S.E.2d 90 (2000).  However, I hold Holmes is not applicable because it deals with disability 
retirement, not sick leave. 
 
26.  Despite these things, I find that sick leave payments are not the same as salary payments.  The 
Employee did say she lost no "pay."  But even though "pay" might indeed be short for "payment," 
"pay" really more accurately describes salary or wages, so I hold that "pay" is really shorthand for 
"payment of salary or wages."  The plain word "payment" on the other hand has a broader meaning, 
and I hold this can cover any kind of money issued by one to another.  Under that definition, to be 
sure the Employee was "paid" her sick leave during the time she was out.  However, I find that, under 
the plain meaning of "salary," this is not salary, and therefore I hold it cannot be salary in lieu of 
compensation.  Note also how Board Rule 220(c) applies specifically to "regular wages."  I hold sick 
leave payments are not regular wages.  Not only is there the definition argument, there also is the 
case of Glisson v. Rooms to Go, 270 Ga. App. 689, 608 S.E.2d 50 (2004), which said that "leave 
time...is an employee benefit, not a regular wage."  Id. at Ga. App. 694.  Also, in his concurrence in 
Glisson, Judge Ruffin stated a strong policy argument in favor of the Employee's position:   
 

an employee who is required to forego leave benefits in lieu of receiving 
workers' compensation benefits sustains an economic injury, because if for 
example she 'must miss work due to illness or injury unrelated to her 
employment, her economic ability to weather the storm is compromised 
because she used personal leave when she was entitled to receive workers' 
compensation income benefits.'   
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As was also said in that case's majority opinion,  
 

If [allowing credit] were the rule, then any employer who grants employee leave 
benefits can avoid having to pay workers' compensation income benefits simply 
by not telling its employees they may be entitled to them and allowing its 
employees to use up all of their leave time unwittingly, leaving them at 
economic risk if they later must take leave for subsequent illnesses or injuries.  

 
27.  There is an evidentiary reason for holding in favor of the Employee on this issue, which is there 
is no evidence of the Employer's sick leave policy, as the Glisson case required:  "Rooms To Go 
produced no evidence establishing the terms of Glisson's leave time, and thus failed to meet its 
burden of proof."  At Ga. App. 692.  Not only this, in the Head case the Court of Appeals made 
specific mention of the sick leave policy in question--there, the State Personnel Board Rules and 
Regulations--and that policy's definition of sick leave as being salary.  It is not specifically said those 
rules were introduced into evidence, but I infer they were, either directly as a document or testimony, 
or indirectly by judicial notice at the hearing level.  The Glisson case distinguished the worker in Head 
as being a state employee, subject to those rules, but Glisson was not a state employee.  Nor is the 
Employee in our case. 
 
28.  For all of these reasons, it is found that the Employee's sick leave payments were not salary in 
lieu of compensation.  It is concluded that the Employer/Self-Insurer may not take a credit for them.   
 
H.  Assessed Attorney's Fees: 
 
29.  The Employee contends she should get assessed attorney's fees because the Employer/Self-
Insurer has violated the timely payment or controvert law.  That law says if an employer fails to 
comply with any provision of O.C.G.A. §34-9-221, and if the injured worker engages the services of 
an attorney to enforce her rights under that Code section and then prevails, then the employer may 
be subject to assessed attorney's fees, unless there were reasonable grounds for the violation.  
O.C.G.A. §34-9-108(b)(2).  If the grounds were reasonable, attorney's fees need not be assessed.  
Waffle House, Inc. v. Bozeman, 194 Ga. App. 860, 392 S.E.2d 48 (1990); Binswanger Glass Co. v. 
Brooks, 160 Ga. App. 701, 288 S.E.2d 61  (1981); Union Carbide Corp. v. Coffman, 158 Ga. App. 
360(2), 280 S.E.2d 140 (1981).  I hold that it is an employer's burden to show the reasonable 
grounds, not the claimant's burden to show there were no reasonable grounds.1  Assessment of fees 
on this basis is discretionary.  S & B Engineers & Constructors v. Bolden, 304 Ga. App. 534, 697 
S.E.2d 260 (2010). 
 
30.  In our case here, I find the Employer knew of the accident at the latest the day after the accident 
happened--July 7, 2017.  Not only is there the Employee's unrebutted testimony, the Employer's own 
accident reports show this.  The law says "[i]f the employer controverts the right to compensation, it 
shall file with the board, on or before the twenty-first day after knowledge of the alleged injury or 
death, a notice in accordance with the form prescribed by the board, stating that the right of 
compensation is controverted."  O.C.G.A. §34-9-221(d).  I find the Employer/Self-Insurer's 
controvert was not filed until August 14, 2017.  I find this is outside the statute's time limit.   
 
                                                 
1 If it were the claimant's burden of proof, it is not known how the claimant might go about doing this.  
Perhaps the adjuster could be subpoenaed to the hearing. 
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31.  For all these reasons, it is found that the Employer/Self-Insurer violated O.C.G.A. §34-9-221(d).  
There is no evidence of reasonable grounds for the violation.  It is therefore concluded the 
Employer/Self-Insurer is liable to pay assessed attorney's fees.  O.C.G.A. §34-9-108(b)(2). 
 
32.  It is found that the Employee was required to engage the services of an attorney to enforce her 
rights.  It is found that the fair and reasonable fee for the services of the Employee's attorney is 
twenty-five percent of the indemnity benefit recovery.  It is found that this constitutes the reasonable 
value of services here.  Hardee's v. Bailey, 180 Ga. App. 332, 349 S.E.2d 211 (1986).  A contingency 
fee percentage can be found to be quantum meruit for purposes of assessing under O.C.G.A. §34-
9-108(b)(2).  Bennett-Murray, Inc. v. Barnes, 222 Ga. App. 137, 473 S.E.2d 166 (1996). 
 
33.  The Employee presented evidence of a larger fee.  However, in Minter v. Tyson Foods, 271 Ga. 
App. 185, 609 S.E.2d 137 (2004), the Court upheld an Appellate Division decision that denied 
assessed fees.  The Court held that, when the Appellate Division reversed the ALJ's award of 
assessed attorney’s fees, this was alright because the Appellate Division had reviewed the record 
and found that the lump sum fee assessed was "excessive in light of the facts of this claim."  Not 
only this, the case of Medical Office Management v. Hardee, 303 Ga. App. 60, 693 S.E.2d 103 
(2010) held that the trier of fact,  
 

in passing upon the testimony of an expert witness, as to the value of 
professional services, [is] not absolutely bound by his opinion, but may exercise 
[its] own judgment on the subject, taking into consideration the nature of 
services, the time required to perform them, and all the attending 
circumstances.   

 
Thus, the Court upheld the Board's finding of fees lower than what the worker's attorney had testified 
to where the Board, in looking beyond just the attorney's testimony, included "the record in the claim 
and the hearing".  For another view, see Heritage Healthcare v. Ayers, 323 Ga. App. 172, 746 S.E.2d 
744 (2013), where it was held that the Board has no discretion to reduce a fee if there is no evidence 
that a lesser fee is reasonable.  However, even there the Court held that, if the facts so indicate, 
there are cases in which the assessment of attorney's fees should be tailored to reflect that an 
attorney's efforts were less than what he testified to, citing Hiers, Potter & Brooks in a footnote.  Ga. 
Workers' Compensation Law & Practice, §22-3, n. 14 (2017-2018 Ed.).  See also Flores v. Keener, 
302 Ga. App. 275, 277-278, 690 S.E.2d 903 (2010), where it was held that the Board is vested with 
the discretion to determine whether the amount of fees claimed by an attorney under an 
engagement contract is reasonable in light of evidence of the value of services rendered in the 
particular case, citing Copelan v. Burrell, 174 Ga. App. 63, 65 (2); 329 S.E.2d 174 (1985).  
 
34.  Based on the above, it is found that counsel for the Employee submitted into evidence his fee 
contract authorizing a fee of 25% of the recovery of indemnity and/or settlement amounts obtained 
as a result of that attorney’s representation.  It is found that the benefit obtained by counsel is the 
amount of the loss he recovered for his client, which is the TTD amount.  This is based on exercise 
my own judgment on the subject, taking into consideration the nature of services, the time required 
to perform them, and all the attending circumstances.  It is also found that, for the O.C.G.A. §34-9-
221 violation, the percentage amount is closer to the effort expended to prove that violation, which 
would be much simpler to prove than all the other issues combined, which effort might have been 
closer to the $8,000.00 amount the Employee submitted. 
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 AWARD 
 
THEREFORE, based upon the above findings and conclusions, the Employer/Self-Insurer is 
directed to pay the Employee lost wage weekly benefits at the rate of $467.09 per week for the period 
of December 18, 2017 through January 18, 2018. 
 
The Employer/Self-Insurer is also directed to pay the medical expenses as found above and any 
other medical expenses which the parties agree are reasonable in amount and reasonably required 
to bring about a cure or give relief, subject to a hearing at the request of any party to resolve a 
dispute.   
 
The Employer/Self-Insurer is also directed to pay the Employee's counsel assessed attorney's fees 
in the amount of 25% of income benefits recovered by the Employee for the period stated above, 
and they should do this without deducting this amount from any income benefits paid to the 
Employee. 
 
IT IS SO ORDERED, this the 19th day of December, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and 
approved 
 
Jerome J. Stenger  
ADMINISTRATIVE LAW JUDGE 
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2017026200Appeal 

 
STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street NW 
Atlanta, Georgia 30303-1299 

www.sbwc.georgia.gov 
    
 
This appeal by the Employer/Self-Insurer is before the Appellate Division for review of an award 
by Judge Stenger, dated December 19, 2018. The Employer/Self-Insurer enumerate as error the 
findings of a compensable accident and injury (either a specific injury or aggravation of a pre-
existing condition), the Employee’s entitlement to indemnity and medical benefits, and the 
application of certain case law to the facts of this case. A cross-appeal was filed in this case by 
the Employee, alleging the administrative law judge awarded an insufficient amount of assessed 
attorney’s fees. This appeal was argued orally before the Appellate Division on February 13, 2019. 
After a review of the record as a whole, as well as the arguments presented, the Appellate Division 
now adopts the findings of fact, conclusions of law, and award of Judge Stenger as its own. 
 
After a review of the record as a whole, as well as the arguments presented regarding the cross-
appeal filed by the Employee, the Appellate Division now denies the cross-appeal. 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
After a review of the record as a whole, we find the administrative law judge was, in this case, in the 
best position to determine the credibility and weight of the evidence in the record. See Johnson v. 
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 
218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 
S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments presented by the 
Employer/Self-Insurer, we find no error with the administrative law judge’s award. 
 
Similarly, as to the cross-appeal filed by the Employee, we find no error in the administrative law 
judge’s award.  
 
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and credible 
evidence contained within the record in review.  See O.C.G.A. § 34-9-103(a). The Appellate 
Division adopts the conclusions of law of the administrative law judge as such reflect an 
appropriate application of the Act to the findings of fact. 
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 AWARD 
 
Based upon the foregoing, the Appellate Division adopts the award of Judge Stenger, dated 
December 19, 2018, as its award. 
 
The Appellate Division denies the cross-appeal filed by the Employee. 
 
IT IS SO ORDERED, this the 08th day of May, 2019. 
Concurring: Judge Benjamin J. Vinson and Judge Terry H. Chastain.  
 
 

STATE BOARD OF WORKERS' COMPENSATION 
 
 
This award is electronically signed and approved. 
 
Frank R. McKay 
Presiding Judge  
Appellate Division 
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STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street, NW 
Atlanta, GA 30303 

www.sbwc.georgia.gov 
(404) 656-2930 

    
 
A hearing was held on October 19, 2018, to determine the Claimant’s entitlement to workers’ 
compensation benefits.     

 
STATEMENT OF THE CASE 

 
The Claimant requested a hearing in this all issues case.  He suffered a chemical burn injury 
while working and seeks income benefits from the date of injury and continuing, along with late 
payment penalties, assessed attorney’s fees and costs of litigation.  The alleged 
Employer/Insurer seeks an award of assessed attorney’s fees for unreasonable prosecution. 
 
Based on the stipulations of the parties, consideration of all admissible evidence and an 
assessment of the credibility of the witnesses who testified at the trial of the case, I make the 
following findings of fact and conclusions of law. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
Generally, awards at the Board are prepared without reference to the specific names of the 
parties.  In this case, it is necessary to identify, at the outset, the different names of alleged 
Employers and Insurers, and thereafter abbreviated names shall be used.   
 
The alleged Employer is Employer/NC.  This Employer shall be referred to as “Employer/NC”.   
 
The alleged Employer/Insurer is a professional employer organization (“PEO”), Employer/E, 
which is insured by Insurer/S.  The alleged Employer/Insurer shall be referred to as 
“Employer/E”.  When reference to the Insurer, Insurer/S, is necessary in an individual capacity, it 
shall be referred to as “Insurer/S”.   
 
When reference to GN is necessary in an individual capacity, he shall be referred to as “GN”.  
When reference to SN is necessary in an individual capacity, he shall be referred to as “SN”. 
 
The stipulations of the parties differ for each of the alleged Employers.   
 
The parties stipulated that the Board has jurisdiction, although Employer/E asserts that 
jurisdiction is contingent upon finding an employment relationship, which it disputes. 
 
Employer/NC stipulates that it has no insurance coverage other than the policy with Insurer/S 
via Employer/E. 
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Employer/E stipulates that employees of Employer/E were insured by Insurer/S. 
 
Employer/E is not defending based upon notice.  Employer/NC stipulates to timely notice. 
 
Employer/E stipulated as to accident, injury and disability.  Employer/NC stipulated as to 
accident, injury and employment but does not stipulate disability.   
 
The parties stipulated that Employer/NC paid salary in lieu for a period and should there be a 
determination that income benefits are appropriate, a credit will be due for that amount. 
 
The parties stipulated that the Claimant has treated at Grady Burn Center, and medical bills 
have been incurred. 
 
Employer/E stipulated that there was an accident and injury.  
 
Employer/NC stipulated that there was an accident and injury and employment.  While 
Employer/NC did not stipulate disability, Employer/NC acknowledged that there was a period 
while the Claimant treated at Grady, but at the outset of the case for the purpose of stipulations, 
felt the medical records of Grady did not establish disability.  
 
The Claimant stipulated that Employer/E did not hire, pay or lease the Claimant. 
 
The parties agreed that the Claimant was injured in Dekalb County.  Employer/NC stipulated a 
compensation rate of $545.00.  The Claimant has the burden of proof.  Copeland v. Continental 
Hewitt, 218 Ga. App. 305, 461 S.E.2d 277 (1995).  See also Holt Service Company v. Modelin, 
163 Ga. App. 283, 293 S.E. 2d 741 (1982).   
 

1) Injury 
 
The Claimant was working on a job site in Dekalb County.  He was directed by his supervisor, 
M, to stand in concrete for two hours, to smooth the concrete.  He was wearing tennis shoes 
and blue jeans, and exposure to the concrete resulted in severe chemical burns.   
 
The Claimant felt burning that same day, August 30, 2017, which worsened the next day.  On 
Friday he reported it to M, and he went to Grady for treatment.  His supervisor, M, told him that 
the medical bills would be paid by the company. 
 
The Claimant was hospitalized and had a series of skin grafts and operations at Grady.  When 
the Claimant needed physical therapy, Grady refused to provide treatment due to the unpaid 
medical bills.  The Claimant testified credibly that he still hurts, but has been denied ongoing 
medical treatment by Grady, and he has not had physical therapy.  He stated that his foot hurts 
considerably and that his legs also hurt.  I find that the Claimant was and remains disabled from 
injuries he sustained on the job on August 30, 2017, and that the injury was arising out of and in 
the course and scope of employment.  O.C.G.A. §34-9-1. 
 
The Claimant testified that he was paid $17 an hour and averaged working fifty to fifty-three 
hours a week.  He testified that his checks averaged $750 to $800 a week.  The checks were 
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from Employer/NC and drawn on a bank account of Employer/NC.  The checks were signed by 
SN, an employee of Employer/E leased to Employer/NC.   
 
Employer/NC is still in business.  The Claimant testified that he has friends who still work at 
Employer/NC.   
 
I find there were three or more workers regularly in service for Employer/NC.  If an employer has 
three or more employees regularly in service, then it is subject to the Act.  O.C.G.A. §34-9-2(a).  
 
The Claimant testified credibly.   The credibility of a witness is to be determined by the finder of 
fact.  Harris v. State, 155 Ga. App. 530 (1980). 
 
 

2) Background 
 
Employer/NC had previously obtained workers’ compensation insurance through the assigned 
risk pool.  Following a 2015 audit, Employer/NC was told it owed roughly $800,000, which it 
could not pay.  GN testified that the pool would not do a re-audit, and the amount had to either 
be paid or “go to collections” and “so I was not able to get insurance until that process took 
place”.   Ultimately the dispute settled for around $120,000 but while the issue was pending, 
Employer/NC was without workers’ compensation insurance.   
 
Around the same time, GN got a mailing and a cold call about PEO organization opportunities.  
GN said he explained his situation, and the caller put him in touch with Employer/E.  GN said it 
was “not really” explained to him what a leased employee was.  GN said he was “in a bind with 
some ongoing projects and had to get covered”. 
 
There were nine leased employees listed with Employer/E under the signed agreement.  GN 
stated that the leased employees were “all management people basically”.  “I think it was just 
management staff that was put on it.”  Employer/E leased these nine people to Employer/NC.  
Employer/E did not lease any workers to Employer/NC with whom Employer/NC did not already 
have a working relationship. 
 
The supervisor at the job site where the injury occurred was a man named M.  M had usually 
been the Claimant’s supervisor over the years, but the Claimant occasionally would be sent to 
work with other supervisors for a day or so.   
 
Neither the Claimant nor his supervisor M were identified as leased employees in any 
documentation.  The Claimant had not been told about Employer/E.  He continued to receive 
pay checks from Employer/NC drawn on the bank account of Employer/NC.  Those pay checks 
were signed by SN, who was himself a leased employee from Employer/E. 
 
M told the Claimant where to go, what to do, and decided how long he worked at this job site.  
GN initially testified that he viewed M as an independent contractor, paid by Employer/NC for 
specific projects.  M owned tools which were used in work but also used tools owned by 
Employer/NC, and M had access to tool storage facilities owned by Employer/NC.  On cross 
exam by Employer/E, GN testified that on the project he was “treating (Claimant’s name) like an 
independent contractor.”  I did not find this convincing.  The Employer/NC always paid the 
Claimant directly.  At another point in the hearing, the testimony was that the Claimant was hired 
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by Employer/NC roughly thirteen years ago.  Employer/NC generally assigned the Claimant to 
work with M but, on occasion, the Claimant was assigned to with other supervisors, and at least 
one of those occasional supervisors was specifically identified at the hearing as an employee of 
Employer/NC who was subsequently leased to Employer/E.  The Claimant also may have 
owned some tools.   
 
At another point in the hearing, GN said that M had worked for Employer/NC roughly twenty-four 
years and the Claimant had worked for Employer/NC roughly thirteen years.  GN also testified 
later in the hearing that M was paid a salary by Employer/NC and not paid hourly.  GN said that 
M often used his own tools, but M also had keys for Employer/NC storage facilities that had 
Employer/NC tools, although M was also allowed to keep personal items there.  M was 
“basically salary, not by the hour” according to GN.  GN said that M was paid a salary of $1,450 
a week, although his pay “fluctuates because he buys materials sometimes”.   
 
I find that the Claimant was not an independent contractor.   
 

3) Employer/NC and Employer/E 
 
There is a signed agreement between Employer/NC and Employer/E, reflecting an agreement 
that Employer/E would provide employees to perform “job functions”.  These Employer/E would 
have “authority to hire, terminate, discipline and reassign leased employees”.  GN testified that 
Employer/E only leased employees to him whom he had worked with previously.  Employer/E 
never hired, terminated, disciplined, or determined the rate of pay for any worker.  Employer/E 
did not handle any negotiations for construction work projects.  GN said that he negotiated the 
project where the Claimant was injured.   
 
There were jobs which required certificates of insurance, one of which was the job site where 
the Claimant was injured.   
 
In response to discovery, Employer/E provided certain certificates of insurance.  GN identified 
the certificates and testified that he got these certificates from Insurer/S.  Once he got the 
certificates, he gave the certificates to the construction job provider to prove he had insurance 
for the job at the site where the Claimant was injured.  The certificates reflect the dollar amount 
of coverage, and that coverage was provided for all leased employees.  GN testified that he had 
to get certificates for “most jobs especially if a bank is involved”.  The work site where the 
Claimant was a site that required a certificate of workers’ compensation coverage.  GN said he 
would ask Employer/E for certificates from Insurer/S for specific jobs when they were needed.     
 
At the hearing, counsel for Employer/E objected to the admission of the certificates of insurance 
but counsel acknowledged that he provided these certificates of insurance in response to 
discovery.  Counsel for Employer/E also stated that he would not assert that Insurer/S did not 
issue these certificates.  Counsel for Employer/E acknowledged that the name on the 
certificates was that of the CEO of Insurer/S.  GN specifically identified the certificates as ones 
provided to him by Employer/E from Insurer/S upon his request.  The parties stipulated that 
Employer/E had workers’ compensation coverage on the leased employees on the date of 
accident.  The certificate reflects coverage “for all leased employees but not subcontractors of : 
NC”.  Counsel for the Employer/E objected to the admission of the certificates, but they are 
admitted.   
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The certificate for the work site where the Claimant was injured included the project address and 
showed the names of Employer/E and Insurer/S.  The certificate specifically indicated that the 
insurance was for leased workers. 
 
GN testified that initially he was not clear legally who had responsibility to pay for medical bills.  
When he learned the Claimant needed physical therapy he wrote and signed a document 
indicating it would be paid.  He testified in court that in his deposition he had answered that he 
“initially thought everybody was” covered, but then he turned over the job of arranging insurance 
to his son.  However, later in the hearing on cross, he was asked “And you knew that there was 
no coverage through (name removed Employer/E) for anybody (Employer/E’s name) was not 
paying, right?  To which GN answered “yes”. 
 
GN gave the Claimant a signed document to take to Grady which reflected an intent to pay for 
medical treatment.  The Claimant was to take that document signed by GN to Grady to get 
physical therapy started.  The Claimant was also paid salary for a period after the injury.  GN 
said that for the decades he had been in business if there was a small incident, or a worker had 
a death in the family, the worker would be paid a few days regular salary as a general business 
practice.  He said his son had taken over payroll functions, but that practice continued.  The 
parties agreed that a credit should be provided for those payments.   
 
GN testified that his liability insurance provider asked for payroll information.  Insurer/S never 
asked for payroll information. 
 

4) Employment 
 
The key issue in this case is employment.  The Claimant asserts that he is an employee of 
Employer/E, and that consequently he should be provided insurance coverage through 
Insurer/S.  While the circumstances of the Claimant’s injury are very unfortunate indeed, I 
cannot find that he was not an employee of Employer/E. 
 
The Claimant testified that he did not know anything about Employer/E before his injury.  His 
paycheck came, as it had for over a decade, from Employer/NC.   
 
As to the leased employees, Employer/E directly debited the amount needed to pay the nine 
leased workers specifically identified in documentation between the PEO Employer/E and 
Employer/NC as leased workers.  The money was taken out of Employer/NC bank account by 
Employer/E. GN said that initially only office workers were leased, but later they added more 
who “were project managers or superintendents” to a total of nine leased employees.  After 
subtracting a processing fee and workers’ compensation charges, Employer/E used those funds 
to pay the nine leased workers. 
 
The Claimant was not identified as a leased employee in any documentation between 
Employer/E and Employer/NC.  Nor was the Claimant’s supervisor, M, a leased employee.  At 
the onset, the Claimant stipulated that he was not hired, paid or leased by Employer/E.   
 
The agreement between Employer/E and Employer/NC provides that NC “expressly agrees and 
understands that no employee shall become employed by (name -Employer/E) and affiliates, 
covered by (name-Employer/E) and affiliates’ conditions of employment or issued a payroll 
check, unless the individual has completed (name-Employer/E) and affiliates’ employment 
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application, W-4 withholding form, and Form I-9-all of which must be delivered to (name-
Employer/E) and affiliates before the employee commences employment.”   
 
The Claimant never filled out these documents.  I further find that the Claimant was unaware of 
the leased employee arrangement between Employer/E and Employer/NC.  Claimant was never 
paid by Employer/E.   
 
The agreement between Employer/E and Employer/NC provides that Employer/NC “assumes 
full responsibility for workers’ compensation claims of other Parties hired by or working for 
(name of Employer/NC) whether as an employee, independent contractor, or in any other 
status”. 
 

5) Discussion 
 
This case is a troubling one.  A Georgia worker was hurt seriously.  I find that he is and has 
been disabled since the day of the accidental injury, which occurred on the job and in the course 
and scope of his employment.  He has not been provided medical treatment which he needs.  
He worked for thirteen years for Employer/NC.  Due to the actions of others, he has not been 
paid income benefits and medical treatment for the compensable injury which the Act requires 
and which he deserves.   
 
A medical provider, Grady, has not been paid, despite having provided necessary emergency 
treatment.  
 
The PEO insured and leased back basically management and office staff but did not provide 
workers’ compensation insurance for the construction workers who did the labor.  There was no 
audit and no request for payroll information.   
 
Employer/E and Insurer/S were engaged to provide workers’ compensation for a construction 
company.  However, GN testified that the only leased employees were essentially management 
and office staff.   A construction company needs to prove it has workers’ compensation 
coverage on its workers to get construction contracts.  Yet I must conclude that the arrangement 
did not cover this construction worker who was hurt on the job. 
 
There was an argument that the Board’s website contains information listing Insurer/S as 
providing coverage.  A listing of coverage on the Board’s website does not create liability.   
 
There was no employment relationship between the Claimant and Employer/E.  Nor is there 
statutory liability through O.C.G.A. §34-9-8.  Employer/E is a PEO, not a contractor engaged in 
construction.    The Claimant was not a leased employee or a borrowed servant or a joint 
employee or a fictional employee or a statutory employee or an employee by estoppel.  He is an 
injured worker who deserved better.         
 
I found the testimony of GN credible that he fully explained his situation to the broker with whom 
he spoke.  I further find that the leasing arrangement created a contract where a subset of 
Employer/NC employees who were generally office workers and management staff became 
leased workers of Employer/E and not the construction workers doing the labor at the job site.  
The insurance policy was issued by Insurer/S insured only PEO employees.  I find that, upon 
request, Insurer/S provided certificates, reflecting insurance coverage for PEO leased 
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employees and the certificates were directed to and provided to lenders for construction 
projects.  That does not create insurance coverage for this Employee under the Act.    
 
It was the position of both the attorney for Employer/E and the attorney for the Claimant that the 
policy issued by Insurer/S should provide both medical and income coverage for this injured 
worker.  However, I am obliged to conclude as a matter of law that Employer/E cannot be 
placed in the chain of employment and made liable in this case.   
 
The matter shall be referred to the Fraud and Compliance Division of the State Board of 
Workers’ Compensation for investigation and any appropriate action. 
 

6) Assessed Fees 
 
Employer/E has requested an award of assessed attorney’s fees for defense of the case.  This 
was a complicated case factually and legally.  While I have concluded that the agreement 
between Employer/NC and Employer/E is determinative, and that the Employee’s worked for 
Employer/NC on the day he was injured, there were factual issues that required a hearing.  The 
Claimant has requested an award of assessed attorney’s fees.  Noting the complex factual and 
legal issues presented in this case, I find that the case was reasonably defended.  O.C.G.A. 
§34-9-108. 
          

 
AWARD 

 
The Claimant’s request for income benefits, penalties, medical treatment, litigation costs and 
assessed attorney’s fees from Employer/E is denied.  The Claimant’s request for income benefits, 
late payment penalties, and medical treatment is granted with regard to Employer/NC.  A credit is 
granted for monies previously paid.  As I find this case was both reasonably prosecuted and 
defended, the Claimant and Employer/E’s requests for assessed attorney’s fees and litigation 
costs are denied. 
 
 
 
IT IS SO ORDERED, this the 20th day of November, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and appro  
 
MEG HARTIN  
ADMINISTRATIVE LAW JUDGE 
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This appeal by the Employee is before the Appellate Division for review of an award by Judge 
Hartin, dated November 20, 2018. The named Employer/Insurer, Employer/E and Insurer/S 
(hereafter jointly referred to as “Employer/E”), filed a cross-appeal. This appeal and cross-
appeal were heard by the Appellate Division on February 13, 2019. The Employee alleges that 
the administrative law judge erred in not finding Employer/s responsible for certain workers’ 
compensation benefits.  e alleges that the administrative law judge erred in not assessing their 
attorney’s fees and litigation costs against the Employee.  After a review of the record as a 
whole, as well as the arguments presented, the Appellate Division now adopts in part and 
reverses in part the findings of fact, conclusions of law, and award of Judge Hartin. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
The Employee sustained serious injuries by accident arising out of and in the course of his 
employment with Employer/NC (hereafter referred to as “Employer/NC”). As a result of those 
injuries, the Employee was, at the time of the hearing, temporarily and totally disabled beginning 
on the date of accident and incurred certain medical expenses.  se is an employee leasing 
company and a professional employment organization (“PEO”) as defined by O.C.G.A. §§ 34-7-6 
and 34-8-32 and had no direct employment relationship with the Employee. We conclude that 
these findings are supported by the preponderance of the evidence in the record.   
 
The central question before the Appellate Division is whether Employer/E is required to pay 
benefits pursuant to the Workers’ Compensation Act to and on behalf of the Employee herein, 
despite the absence of a traditional, direct employer-employee relationship. We find that this is a 
case of first impression in Georgia that presents challenging questions of statutory interpretation 
but ultimately conclude that Employer/E is, in this case, liable to the Employee for workers’ 
compensation benefits as a statutory employer for the reasons set forth below.   
 
Pursuant to the Workers’ Compensation Act, an employment relationship exists where there is a 
contract of hire whereby someone is in the service of another. O.C.G.A. § 34-9-1.  In general, 
when determining the existence of an employment relationship, we use those principles existing 
under common law. See, e.g., Hartford Acc. & Indem. Co. v. Parsley, 113 Ga. App. 830, 149 
S.E.2d 848 (1966).  However, beyond the traditional definitions, the legislature has seen fit to 
include certain other classes of persons or entities as employees and employers within the rights 
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and obligations set forth in the Workers’ Compensation Act.  For example, “employer” is defined in 
the Act to include “any person who, pursuant to a contract or agreement with an employer, 
provides workers’ compensation benefits to an injured employee, notwithstanding the fact that no 
common-law master-servant relationship or contract of employment exists between the injured 
employee and the person providing the benefits.” O.C.G.A. § 34-9-1(3). The Act also imposes 
workers’ compensation liability on a principal or intermediate contractor to any employee injured 
while in the employ of any of his subcontractors engaged upon the subject matter of the contract 
to the same extent as the immediate employer, notwithstanding the absence of any common-law 
employment relationship between the principal or intermediate contractor and the employee. 
O.C.G.A. § 34-9-8.   
 
The record shows and we find that Employer/NC entered into an arrangement with Employer/E 
whereby a specified subset of its employees would become employed by Employer/E and leased 
back to Employer/NC. We further find that the primary, if not the only, reason Employer/NC 
entered into this arrangement was for the purpose of securing some kind of documentation of 
workers’ compensation coverage, so the company could get jobs, including the one where the 
Employee was injured. Employer/NC principal testified that his explaining this purpose to an agent 
or broker, whom he could not identify, led directly to his communicating with Employer/E and to 
his entering into this relationship with Employer/E. We further find that providing the kind of 
workers’ compensation coverage sought by Employer/NC was a primary intent of Employer/E 
when entering into its agreement with Employer/NC. 
 
Pursuant to the Service Agreement entered into between Employer/E and Employer/NC, a 
discrete number of Employer/NC employees, identified by name, became employees of 
Employer/E. Pursuant to that Service Agreement, those employees applied for employment with 
Employer/E; were hired by Employer/E; were subject to Employer/E direction and control; and 
were subject to termination, discipline, and reassignment by Employer/E. That agreement also 
reflects that Employer/NC retained some measure of direction and control over those employees.  
Employer/E was, therefore, an employee leasing company and a PEO, and Employer/E and 
Employer/NC had a coemployment relationship. There is no question but that these specified 
employees were, in fact, Employer/E employees pursuant to traditional, common-law principles, 
and that the Employee, who was not among those specified employees, was not. 
 
However, our analysis does not end there. In 1995, the legislature amended the Act to include 
express mention of employee leasing companies. Code section 34-9-11 was amended to extend 
exclusive remedy protection to businesses using the services of an employee leasing company. 
That amendment also added the provision, still in effect, that “[a] temporary help contracting firm 
or an employee leasing company shall be deemed to be a statutory employer” for the purposes of 
the Workers’ Compensation Act. In determining whether this reference to an employee leasing 
company applies to the case before the Appellate Division and, if so, in what way, we are mindful 
that the statute is presumed to have been enacted by the legislature with full knowledge of the 
existing condition of the law and with reference to it and that it must be construed with reference 
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to the whole system of which it is a part and in connection and in harmony with existing law.  We 
must avoid a construction that makes some language mere surplusage. See, e.g., Allison v. 
Domain, 158 Ga. App. 542, 544, 281 S.E.2d 299, 301 (1981);  
Roseburg Forest Prods. Co. v. Barnes, 299 Ga. 167, 169, 787 S.E.2d 232, 235 (2016). 
 
With these considerations in mind, we note that the only purposes in the Workers’ 
Compensation Act for considering a person or entity a “statutory employer” is to extend to that 
person or entity the protection of the Act’s exclusive remedy provision and to impose potential 
liability for workers’ compensation benefits to employees who, without the statutory employment 
designation, would not be considered employees of such person or entity. Accordingly, because 
Employer/E, as an employee leasing company, was the employer of those employees hired 
directly by Employer/E and under its direction and control pursuant to an express contract of 
hire and traditional, common-law principles, we understand that the legislature intended to 
consider an employee leasing company like Employer/E to be a “statutory employer” of 
employees other than that subset of Employer/NC employees who were directly hired by 
Employer. We are further guided by the legislature’s having conferred a coemployment 
relationship between Employer/E and Employer/NC. O.C.G.A. § 34-7-6. 
 
In addition to the statutory employer status created by O.C.G.A. § 34-9-11(c), such status has 
been created by the legislature in O.C.G.A. § 34-9-8, as described hereinabove.  The Supreme 
Court has observed that the purpose of that statutory employment designation is “to ensure that 
employees in construction and other industries are covered by workers' compensation.  In order 
to do so, it places an increased burden, in the form of potential liability for workers' 
compensation benefits, on the statutory employer. This encourages the statutory employer to 
require subcontractors to carry workers' compensation insurance”. Wright Assocs., Inc. v. 
Rieder, 247 Ga. 496, 499, 277 S.E.2d 41, 44 (1981); see also Carr v. FedEx Ground Package 
Sys., Inc., 317 Ga. App. 733, 737, 733 S.E.2d 1, 4 (2012).   
 
While we acknowledge that Employer/E is designated a statutory employer by a statute different 
from that in Rieder, we are aware that the term “statutory employer” had been used almost 
exclusively to describe those general and intermediate contractors covered by O.C.G.A. § 34-9-
8 for more than twenty years. Because we must assume that the 1995 amendment was enacted 
with full knowledge of the existing law and with reference to it, we understand that the legislature 
intended to liken statutory employers pursuant to O.C.G.A. § 34-9-11(c) to statutory employers 
pursuant to O.C.G.A. § 34-9-8.  Accordingly, we find persuasive the Supreme Court’s 
explanation in Rieder, supra, for why the concept of “statutory employer” exists in the Workers’ 
Compensation Act. Correspondingly, we understand that Employer/E has a right to recover the 
amounts paid under this award from Employer/NC, who would have been liable to pay 
compensation to the Employee as his traditional, common-law employer.   
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Employer/E and Insurer/S allege that the administrative law judge erred in not assessing their 
attorney’s fees against the Employee. We find that the claim was prosecuted with reasonable 
grounds and, therefore, find no error. 
 
Based upon the foregoing, to the extent the administrative law judge made findings of fact and 
conclusion of law inconsistent with our findings and conclusions herein, we reverse, strike and 
amend the findings of fact and conclusions of law as necessary to remain consistent and in 
accordance with our findings and conclusions herein. See Bankhead Enterprises v. Beavers, 267 
Ga. 506, 480 S.E.2d 840 (1997); Russ v. American Telephone & Telegraph, 228 Ga. App. 858, 
493 S.E.2d 46 (1997); Bennett-Murray, Inc. v. Barnes, 222 Ga. App. 137, 473 S.E.2d 166 (1996). 
 
Finally, except as stated above, the findings of the administrative law judge in this matter are 
hereby accepted by the Appellate Division as such findings are supported by a preponderance of 
competent and credible evidence contained within the record on review.  See O.C.G.A. §34-9-
103(a). The Appellate Division adopts the conclusions of law of the administrative law judge as 
such reflect an appropriate application of the Act to the findings of fact, except as stated above. 
 

AWARD 
 
Based upon the foregoing, the Appellate Division reverses the award of Judge Hartin, dated 
November 20, 2018, by striking the Award portion and replacing it with the following:  
 
Employer/E and Insurer/S are directed to pay to the Employee temporary total disability benefits in 
the weekly amount of $545.00, effective August 30, 2017, and continuing. They may take a 
weekly credit for salary paid by Employer/NC during that time.   
 
Employer/E and Insurer/S are directed to provide medical benefits consistent with the Workers’ 
Compensation Act, including that medical treatment already received by and at the direction of 
Grady Health System for the work injuries.  Pursuant to the Employee’s request and O.C.G.A. § 
34-9-201, Dr. Larry Empting is designated the authorized treating physician. 
 
The parties’ requests or the assessment of attorney’s fees and costs of litigation are denied.   
 
IT IS SO ORDERED, this the 20th day of May, 2019. 
 
Concurring: Presiding Judge Frank R. McKay and Judge Terry H. Chastain.  
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STATE BOARD OF WORKERS' COMPENSATION 
 
This award is electronically signed and approved.  
 
Benjamin J. Vinson 
Judge  
Appellate Division 
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STATEMENT OF THE CASE 
 
 

This “all issues” claim came on for hearing pursuant to WC-14, Request for Hearing, filed with 
the Board on April 26, 2018 on behalf of Employee/Claimant1 in regard to an alleged date of 
accident of March 24, 2015 and resultant injuries to his mid and lower back and right shoulder. 
At the call of the case the Claimant announced that he is seeking payment of temporary total 
disability (TTD) benefits effective April 28, 2015 through August 10, 2015; payment of 
permanent partial disability (PPD) benefits, commencing June 22, 2016 through June 13, 2017; 
payment of medical benefits through November 12, 2016, the date the Employee suffered an 
intervening accident, and recognition of Dr. Lee Kelly as an authorized treating physician.  In 
addition, Employee is seeking an assessment of his attorney’s fees and costs of litigation 
pursuant to O.C.G.A. §34-9-108 and O.C.G.A. §34-9-221 respectively, based upon the 
Employer/insurer’s alleged unreasonable defense of this matter in failing to file a timely Notice to 
Controvert and failure to pay benefits when due. Employee is also seeking an assessment of 
civil penalties pursuant to O.C.G.A. §34-9-18(a).  
The Employer/insurer denies liability in this matter based upon their contention that Employee’s 
accident/injury did not arise out of and in the course of his employment. Employer/insurer also 
asserts the so-called “Rycroft defense,” contending that pursuant to Georgia Elec. Co. v. 
Rycroft, 259 Ga. 155, 378 S.E.2d 111 (1989), Employee is not entitled to benefits under the 
Workers’ Compensation Act (the Act). Additionally, Employer/insurer contend that even if it were 
found that Employee suffered a compensable accident/injury, he voluntarily resigned from his 
employment and cannot meet his burden of proof and establish his entitlement to income 
benefits. Maloney v. Gordon County Farms, 265 Ga. 825, 462 S.E.2d 606 (1995); Diamond Rug 
& Carpet Mills v. Moses, 221 Ga. App. 807, 472 S.E.2d 565 (1996); and, Brown Mechanical 
Contractors, Inc. vs. Maughon, 317 Ga. App. 106, 728 S.E.2d 757 (2012). 
 
A hearing was held before the Trial Division of the Georgia State Board of Workers’ 
Compensation in Atlanta, Fulton County Georgia on September 26, 2018.  The record was left 
open for the submission of post-hearing briefs, which have been filed.  Having reviewed and 
considered all admissible evidence and argument, I make the following findings of fact and 
conclusions of law. 
 
 
                                                 
1 Due to a change in the law authorizing publication of Awards issued by the State Board of Workers’ Compensation and in 
order to protect the privacy of the parties to Workers’ Compensation claims, a person’s initials or generic terms such as 
employee, employer and supervisor are used in lieu of the names of parties and others. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 

1. The parties were able to stipulate that they are subject to the Workers’ Compensation Act; 
that the Georgia State Board of Workers’ Compensation has jurisdiction in this matter; that 
venue lies in Cobb County and that venue for hearing is proper in Fulton County, Georgia.  
It was further stipulated that the Employer was properly insured for workers’ compensation 
purposes on March 24, 2015, the alleged date of accident; that the Claimant was in the 
general employment of this Employer on that date, earning an average weekly wage of six 
hundred forty dollars ($640.00), which in the event benefits are found to be owed, would 
translate to a TTD rate of four hundred, twenty six dollars and sixty seven cents ($426.67); 
and that proper notice of an alleged work-related accident/injury was given to the 
Employer/insurer. It is also stipulated that Employee suffered an intervening accident on 
November 12, 2016, which, pursuant to O.C.G.A. §34-9-204, broke any chain of causation 
in this matter so that Employee would not be entitled to benefits after that time; finally, it is 
stipulated that Employee last worked for this Employer on April 26, 2015. Accident, injury 
and disability are all disputed. 
 

2. The Claimant has the burden of proof in this matter and must prove each and every 
element of his claim. Argonaut Insurance Company v. King, 127 Ga. App. 566 (1972). He 
must prove that he had an accidental injury which arose out of and in the course of his 
employment and that disability resulted from the injury.  Zamora v. Coffee General Hosp., 
162 Ga. App. 82, 290 S.E.2d 192 (1982) and Dasher v. City of Valdosta, 217 Ga. App. 
351, 457 S.E.2d 259 (1995); King v. Liberty Mut. Ins. Co., 126 Ga. App. 550, 191 S.E.2d 
346 (1972).   
 

3. The Employee/Claimant is a thirty-year-old male with a degree in Industrial Systems 
Technology, who began working for this Employer in January of 2015. He was hired as an 
“assistant” and worked as a NDE (Non-destructive Examination) Technician, whose job 
was to “work shutdowns and outages at paper mills.” The job required him to test and 
repair tubing, pipes or other metal equipment. The record reflects that the job was 
physically demanding, requiring him to use “grinders” and other tools, to crawl, climb and 
bend, to lift and carry things that weighed approximately twenty-five pounds, and to “fit in 
pretty tight spaces.”  
 

4. Employee was based out of Employer’s Augusta, Georgia location, but his job required 
him to travel to different locations throughout the southeastern United States. The 
undisputed evidence is that the costs of travel, including lodging and food were paid for by 
the Employer. When traveling out of town,  Employee’s standard practice was to travel to 
the location the night before, spend the night in a hotel, and then meet with the other crew 
members at the hotel in the morning and ride together to the jobsite in vehicles owned and 
provided by the Employer.   
 

5. Employer/insurer have denied this claim based in part, upon their contention that 
Employee is barred from receipt of workers’ compensation benefits pursuant to Georgia 
Electric Company v. Rycroft, 259 Ga. 155, 378 S.E.2d 111 (1989).  To raise a successful 
“Rycroft” defense, an employer must prove 1) that the worker knowingly and willfully 
made a false representation about his physical condition; 2) that the employer relied on 
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the false representation and that this reliance was a substantial factor in the hiring; and 3) 
that there is a causal connection between the false representation and the injury. 
 

6. The record reveals that Employee completed a Post-Hire Questionnaire on January 30, 
2015 in which he denied having any previous injury to his back and neck.  
Employer/insurer contend that Employee “knowingly” misrepresented his condition when 
he completed the Questionnaire and “denied prior claims, or medical conditions involving 
his low back.”   Employee testified at the hearing that at the time he applied for the job, 
his back felt “great” and he wasn’t having any problems, and when asked why, in light of 
his testimony about the car accidents in 2013 and 2014, he responded “no” to the 
question, he testified that he “didn’t really consider those back injuries” because his 
understanding was that an “injury” was something that required ongoing treatment. 
Further, based upon the medial and other evidence in the record, I find that these 
previous car accidents were very minor, the documented “injuries” being only back pain, 
muscle spasm, a contusion and a neck sprains. I find Employee’s explanation credible. 
As such, I find insufficient evidence that Employee had any pre-existing back or shoulder 
“claims” or “conditions” that should have been disclosed.  As such, I do not find that 
Employee “knowingly and willfully made a false representation about his physical 
condition.” (C-20; D-2, p.3-4). 
 

7. When asked about his medical history relevant to the body parts he claims to have injured 
as a result of a work-related accident, Employee denied problems with his mid back or 
right shoulder prior to March 24, 2015, but readily admitted that he had experienced “low 
back symptoms” after a 2013 “fender bender.” He testified that after the motor vehicle 
accident he had “a little bit of discomfort” in his low back. After this accident, out of an 
abundance of caution, Employee went to a Dr. Shireen Moore, his primary care physician, 
to be checked out. The records from Dr. Moore reveal that in August of 2013 Employee 
presented with complaints of low back and left shoulder pain after what appears to have 
been a minor accident in a parking lot. The doctor’s impression was that Employee 
suffered from “muscle spasm and pain” in his left shoulder and lumbar spine. The doctor 
further stated that “there is no appearance of fracture, dislocation, or nerve damage or 
disc herniation.” It appears, and I find that the only treatment recommended was “heat, 
rest, strengthening exercises.” (C-5, p.1-3; D-3, p.1-4). 
 

8. Employee was involved in a second motor vehicle accident in March of 2014, when he 
was rear-ended by another vehicle in a Walmart parking lot. As a result of this accident, 
Employee complained of neck, left hip and lower back pain. Although the evidence reflects 
that Employee was walking on his own when medical personnel arrived at the scene, he 
was taken by ambulance to the Emergency Room at Doctor’s Hospital where he was 
diagnosed with an acute back contusion and acute neck sprain. Consistent with 
Employee’s testimony, the medical records reveal that he was prescribed medication for 
pain and released from care. Although the medical records indicate that Employee was 
instructed to follow up with his primary care physician, he testified, and I find, that this was 
the only treatment he received after the accident. Employee further testified, and I find, 
that his symptoms after each accident resolved in a matter of weeks. (C-1; D-3, p.5-21). 
 

9. The second element the Employer/insurer must prove under Rycroft is that “the employer 
relied on the false representation and that this reliance was a substantial factor in the 
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hiring.” Even if it were found that the Employee had made a false representation about his 
physical condition, I find insufficient evidence to establish that the Employer relied on the 
“false representation” and that the reliance was a substantial factor in the hiring.  As an 
initial matter, the Questionnaire clearly states that “This questionnaire is solely for the 
purpose of providing us with information. The questionnaire is not being used as a basis 
for deciding whether to employee you.” (Emphasis mine). When asked whether the 
Employer based its’ hiring decision on the Employee’s responses to the questionnaire, the 
Employer’s Office Manager, Ms. B offered inconsistent testimony. She first answered that 
the hiring decision was not based on the medical questionnaire responses, then, claiming 
she misunderstood the question, she testified to the contrary, that the questionnaire 
responses were used as the basis for the hiring decision. She also claimed that had 
Employee “been honest about his prior neck and low back conditions,” his information 
would have been forwarded to Employer’s human resources staff for further evaluation 
and there would have been a delay in the hiring process. However, this is something Ms. 
B had no first-hand knowledge of; nor was there other evidence in support of this claim. 
Further, when asked why the form says the responses are not used for making the hiring 
decision, when she claimed that the Employer does, in fact, rely on the responses when 
making a hiring decision, Ms. B testified that she “didn’t create the form,” that it was a 
“corporate” form, that it was “an old form” and finally, that she “can’t answer that question.”  
I did not find her testimony to be credible. (C-20; D-2, p.3-4). 
 

10. The third element that must be established to successfully assert a Rycroft defense is that 
there is a causal connection between the false representation and the injury. Having found 
that Employer/insurer has failed to establish the first two prongs of the Rycroft 
requirements, I find that Employer/insurer was unable to establish any causal connection 
between Employee’s injury and any false representations he may have made about his 
physical condition. I therefore conclude that Employer/insurer has failed to meet its’ 
burden of proof under Rycroft.   
 

11. For an injury to be compensable under the Act, the injury must “arise out of and in the 
course of” employment. O.C.G.A. §34-9-1. The words “arising out of” mean that there 
must be some causal connection between the condition under which the Employee 
worked and the injury. Pursuant to O.C.G.A. §34-9-1, the definition of “injury” excludes an 
injury which cannot fairly be traced to the employment as a contributing proximate cause 
and which comes from a hazard to which the employee would have been equally exposed 
apart from employment.   
 

12. Employer/insurer’s denial of this claim is also based upon their contention that “there was 
no requisite causal connection between the Claimant’s job duties…and his alleged slip-
and-fall….” In support thereof, they argue that the Employee/Claimant was injured during 
his “free time,” while engaged in a “purely personal act,” that is, doing his laundry. Harris 
v. Peach Cnty. Bd. Of Comm’rs., 296 Ga. App. 225, 674 S.E.2d 36 (2009).  
 

13. Conversely, the Employee argues that his accident/injury is compensable under the 
doctrine of continuous employment.  Under the doctrine of continuous employment, when 
an employee’s job requires him or her to travel away from home and an accidental injury 
occurs as a result of the dangers encountered from the travel, the injury is deemed to 
arise out of and in the course of employment.  Aetna Cas. & Sur. Co. v. Jones, 82 Ga. 
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App. 422 (1950).  It has long been held that there is no break in employment “by the mere 
fact that the [traveling employee] is ministering to his personal comforts or necessities...to 
procure drink, refreshments, [and] food” as they are incidental to the performance of the 
work required by the employee.  Employers Liab. Assur. Corp. V. Pruitt, 63 Ga. App. 149 
(1940).  “Such activities, the performance of which are necessary to...health and comfort, 
while in a sense personal..., are nevertheless incidents of...employment and acts of 
service therein within the meaning of the [workers’] compensation act, although only 
remotely and indirectly conductive to the object of the employment.” Thornton v. Hartford 
Acc. & Indm. Co., 198 Ga. 786 (1945).  

 
14. Employee was doing his laundry at the hotel on the evening of March 24, 2015, and 

sometime between 7 and 8:00 p.m., while walking down a hallway to retrieve his laundry, 
he slipped what on what appeared to be water and fell to the ground on the tile floor. 
Citing Employee’s testimony that he was washing clothes so that he could have clean 
clothes to wear out with his co-workers later that night, Employer/insurer argues that this 
testimony is “crucial” in establishing that Employee was engaged in “purely personal 
activities” because he not washing clothes to prepare for work. I find this argument 
unpersuasive. As Employee argues, I find that Employee would have needed clean 
clothing for work as well. Thus, under the particular facts of this case I find that the act of 
doing laundry, while “in a sense personal,” was necessary to Employee’s health and 
comfort and is clearly an example of the Employee ministering to his personal necessities. 
As such, I find that he should be covered under the Workers’ Compensation Act.  
 

15. The “proper test to be applied is whether an employee while working away from home is 
required by his employment to lodge and work within an area geographically limited by 
the necessity of being available for work on the employer’s job site.”  U.S. Fid. & Guar. 
Cop. V. Navarre, 147 Ga. App. 302 (1978). The continuous employment doctrine applies 
to traveling employees who, as here, are required to lodge and work within a particular 
geographic area different from where they would otherwise be. Ray Bell Constr. Co. v. 
King, 277 Ga. App. 144, 625 S.E.2d 541 (2006). See also Wilson v. Ga.Power, Co., 128 
Ga. App. 352, 196 S.E.2d 693 (1973). 
 

16. On Tuesday, March 24, 2015, the date of his alleged accident, the Employee was in 
Kennesaw, Cobb County, Georgia and was receiving his regular pay to attend a five 
day/forty-hour safety training at Employer’s Marietta headquarters. The Employer had 
arranged for the employees to stay in a hotel, at the Employer’s expense. The record 
reflects that the training ended at approximately 4:00 p.m. on the date of the alleged 
accident, at which time the Employee left the training and returned to the hotel. It appears 
to be undisputed that when the training ended each day, the Employee had “free time and 
he could do whatever he chose until he was to report to the training the next morning. 
 

17. Employer also argues that staying in a hotel was not “required” of Employee and he could 
have chosen to drive back and forth from home to the training site. The evidence shows 
that the drive from Augusta to Marietta is more than two hours each way. For the 
Employee to travel in excess of four hours per day to attend an 8-hour training that started 
in the early morning, ended in the late afternoon and ran for five consecutive days, driving 
back and forth seems an unreasonable option, and impractical at best. Based upon the 
above and foregoing, I find that under the continuous employment doctrine the 
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Employee’s March 24, 2015 accident/injuries “arose out of and in the course of” his 
employment with this Employer and as such the accident is compensable under the Act.  
 

18. Having found that Employee suffered a compensable accident/injury on March 24, 2015, I 
turn now to the questions of his entitlement to medical and income benefits under the Act. 
The Employee testified that when he slipped in the water he fell in a “weird” and 
“awkward” way, and remembers hitting his mid and lower back, and as he was trying to 
catch himself, hurting his shoulder. It appears Employee was offered medical treatment by 
the hotel staff, but he declined. He testified that after he fell, he knew “something wasn’t 
right,” but that he “wasn’t bleeding or anything,” and as such, did not think his situation 
was an emergency requiring immediate care and he thought he would get better.  
 

19. Employee contends that when he woke up the day after his fall it was “really tough” for 
him to get out of bed due to pain. It appears that despite his discomfort, he attended the 
mandatory training session that day, although he was unable to sit down because of his 
back pain. When the training ended, Employee drove himself to the local hospital, Wellstar 
Kennestone Hospital. 
 

20. The records from Employee’s treatment at Kennestone reveal that he reported a 
mechanism of injury consistent with that to which he testified at the hearing. Based upon 
the history of injury given by Employee, diagnostic x-rays, and a physical examination, 
which revealed muscle spasms, tenderness and decreased range of motion in his lumbar 
spine, Employee was diagnosed with lumbago, shoulder sprain and lumbar strain. 
Treatment recommendations included pain medications and muscle relaxers and a home 
exercise program. He was directed to avoid heavy lifting and to consider physical therapy 
and further diagnostic studies if his condition did not improve. (C-4; D-4, p.1-3).     

 
21. Employee reported his accident/injury to the Office Manager, Ms. B, the day after his fall, 

on March 25, 2015. Ms. B admitted, and I find, that she did not offer to provide medical 
treatment for the Employee when he reported his injury to her.  The undisputed evidence 
reveals, and I find, that Employee paid for his treatment, including this emergency room 
visit, himself. 
 

22. Employee testified that on his drive home after the training, he was sitting in “stop and go” 
traffic around Atlanta and because of sitting for the long period of time, an approximately 
two and one-half hour drive, he was in such pain that he was crying and by the time he got 
home he was in “throbbing pain.”  The evidence contains a Safety Incident Report, which 
Employee completed at Employer’s instruction when he returned home after the training 
ended. (C-2). 
 

23. When he got back to his hometown, Employee sought treatment with his personal 
physician, Dr. Shireen Moore, with the Center for Primary Care. It appears that his first 
appointment with Dr. Moore after the accident was on April 2, 2015. At that time, he 
presented with complaints of back pain and right shoulder pain and gave a history of injury 
consistent with that to which he testified at the hearing. He was diagnosed with a right 
rotator cuff injury, ack pain and muscle spasm, placed on light duty restrictions, “nothing 
greater than 10-15 lbs.,” and directed to follow-up in three weeks. Under Dr. Moore’s care, 
Employee was treated conservatively, including medications, physical therapy and facet 

Chapter 14 
40 of 59



  
 

 
 

joint injections and was continued on light-duty restrictions including no bending, twisting, 
crawling, or crouching. (C-5; C-5, p.5-8, 13, 18; D-4, p.5, 11).  
 

24. On April 21, 2015, Mr. S called Dr. Moore’s office reporting that he had a lot of pain in his 
back and shoulder and that his pain was not relieved by the current medication regimen. 
Dr. Moore opined that because of the severe pain, Employee needed to see an 
orthopedist and “stop working if he is doing any lifting crawling bending etc.” Employee 
also underwent a thoracic MRI on April 21, 2015, which showed “Multilevel shallow 
thoracic disc protrusion.” On April 22, 2015, Dr. Moore reviewed the thoracic MRI results 
and opined that the disc bulges were causing pressure on his spinal cord. The physician 
recommended pain management treatment as the next treatment option. (C-5, pp. 14-17; 
C-8).   
 

25. The record, including attendance records, reveals that Employee continued to work for the 
Employer on a full-time basis following the accident. He contends that he was given 
lighter-duty work including as a “hole watch,” where he kept track of who went in and out 
of “the boiler,” and some cleaning and organizing around Employer’s facilities. The record 
reveals that he was also required to travel out of town for overnight trips while doing this 
work. (C-3; D-2, p.5-10). 
 

26. On June 2, 2015, Dr. Justin Bundy, an Orthopedic surgeon in Augusta evaluated the 
Employee and diagnosed him with back pain and a lumbosacral sprain. The doctor 
prescribed physical therapy. Additionally, Dr. Bundy found Employee capable of returned 
to regular duty work and released him to return “as needed.” (C-6; D-4, p.13-17). 
 

27. Based upon Dr. Moore’s referral, Employee was seen by a pain management physician, 
Dr. Shahnaz Bari who it appears he treated with beginning in June of 2015 and continuing 
through September of 2016.. Dr. Bari’s records also reveal that an MRI of the lumbar 
spine was done on June 1, 2015 which, like the thoracic MRI which was performed in April 
of 2015, showed pathology, including “L5-S1spondylosis with broad-based disc 
protrusion…causing right greater than left lateral recess stenosis and mild central canal 
stenosis… mild increased T2 signal with a protrusion consistent with annular tear.” His   
treatment with Dr. Bari included medications and facet joint injections, which the evidence 
reflects, did provide some relief for Employee. (C-7; D-4, p.8-1). 
 

28. Ms. B denied that the Employee provided her with medical documentation of his 
restrictions. In contrast, she also testified that he provided her the documentation of his 
restrictions on a monthly basis, but that she had to reach out to him for the information.  
Still again, Ms. B testified that it was not until after he ceased working for them in April of 
2015 that Employee provided his work restrictions to her. Significantly, she admitted that 
no light-duty work was ever offered to the Employee, contending that Employer never 
allows an employee to work on light-duty because “it’s a huge liability.” Contrary to 
Employer/insurer’s opinion, I did not find Ms. B’s testimony on these matters to be 
particularly credible and am more persuaded by the Employee’s testimony. 
 

29. The parties stipulated that the Employee last worked for this Employer on April 26, 2015. 
There is, however, a conflict in the evidence as to why Employee ceased working for 
Employer. Employee testified that he was “not really even sure…what happened” and he 
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also testified that he believes that his job with Employer ended because they were unable 
to accommodate his restrictions. Employee contends that he advised Employer of his 
restrictions and advised them that because he needed to attend doctor’s appointments for 
treatment of his injuries, he would be unable to travel out of town. It appears that Ms. B’s 
response was to advise him that there was no work available that did not require him to 
travel out of town.  
 

30. As stated, the parties stipulated that Employee last worked for this Employer on April 26, 
2016. Ms. B/Employer contend that Employee voluntarily resigned from employment. Ms. 
B claims that Employee resigned in July when she informed him that Employer did not 
have any light-duty office work available. Employer relies on a “Termination Checklist,” 
which they tendered into evidence and which indicates that a “voluntary termination” 
occurred and that, despite the stipulation, that the Employee last worked for them on April 
15, 2015.  The document is not signed by the Employee and is dated July 31, 2015, more 
than two months after the Employee last worked; as such, I do not assign it much weight. 
(D-2; D-2, p.11). 
 

31. The evidence shows, and I find, that the Employer did not offer the Employee any light 
duty work. Nor did they otherwise accommodate his restrictions and limitations in regard 
to his need to avoid travel out-of-town so that he could attend medical appointments 
related to his work injury.  The preponderance of the evidence shows, and I find, that 
Employee ceased working for this Employer because of the  restrictions and limitations 
resulting from his work-related accident/injury.   
 

32. Where an injured worker ceases working and then seeks a commencement or reinstatement 
of benefits, the burden is on him to show physical or economic disability and prove his 
entitlement to income benefits.  The level of the burden depends on whether the Employee 
left work because of the injury or not.  If the injured worker ceased work for reasons not 
related to the injury, he must establish he has been denied suitable employment elsewhere 
because of the injury. Hartford Acc. & Indem. Co. v. Bristol, 242 Ga. 287, 248 S.E.2d 661 
(1978); Diamond Rug & Carpet Mills v. Moses, 221 Ga. App. 807, 472 S.E.2d 565 (1996).  
One of the elements the Employee must prove is that he continues to suffer physical 
limitations from the compensable injury.  Maloney v. Gordon County Farms, 265 Ga. 825, 
462 S.E.2d 606 (1995).  Another element is that he has made a diligent but unsuccessful 
effort to secure suitable employment elsewhere following the termination. Id.  However, this 
Maloney/Bristol burden applies only where the termination was for reasons wholly unrelated 
to the injury. Where, as here, if the injured worker proves that the work-related injury was the 
proximate cause of the leaving work, then the worker has established a causal link between 
the injury and the worsened economic condition.  Padgett v. Waffle House, Inc., 269 Ga. 
105, 498 S.E.2d 499 (1998). I therefore find that the Employee was not required to meet the 
Maloney/Bristol burdens. 
 

33. Even if it were found that Employee did cease working with this Employer for reasons 
unrelated to his work-related injury, which I do not, the undisputed evidence in the record 
reveals that Employee conducted a job search, looking for “anything in the industrial field,” 
including jobs with “inspection companies all over the southeast.” Employee testified that 
he did not know he was required to keep a record of his job search and therefore did not 
have a log or other written record of his alleged search. He testified, and I find, that he 

Chapter 14 
42 of 59



  
 

 
 

searched on-line job sites and filled out applications or submitted resumes for 
approximately three to four jobs per week. Admittedly, the evidence of Employee’s job 
search does not equal that which the court required in the case cited by Employer, Brown 
Mechanical Contractors, Inc. vs. Maughon, 317 Ga. App. 106, 728 S.E.2d 757 (2012). I 
find however, that the fact that Employee did find a job within his restrictions, within a 
relatively short period of time, is arguably sufficient evidence that he has conducted a 
diligent job search. 
 

34. Employee found a job within his restrictions and on August 11, 2015, he returned to work 
for a new Employer, in Corpus Christi, Texas.  He was hired as a “control room operator,” 
a job which he described more as an office job, much less physically demanding than the 
job he had with the Employer.  
 

35. It appears that Employee’s back and shoulder continued to bother him and as such, Dr. 
Moore referred him to providers in Texas. The record reflects that Employee continued 
with conservative treatment for his work-related conditions, including medications, 
physical therapy, injections, pain management and chiropractic care. It appears that 
Employee received the treatment in Texas from September of 2015 through January of 
2016 and the treatment was paid through insurance provided by his new employer, but he 
was responsible for co-pays and deductibles. (C-9; C-10; C-11; C-12). 
 

36. The record reflects that Employee worked for this new employer for several months, until 
the project he was working on had been completed. Thereafter, although the employer 
apparently offered him work in Kentucky, Employee testified that he was homesick and 
wanted to get back home to his daughter, so he returned to Augusta in early June of 2016. 
When he returned to Augusta, Employee testified that he could not find work in his field 
and needed a job with flexible hours so he could attend medical appointments, so he took 
a job delivering pizzas. He worked at that job until November 12, 2016, the date when it is 
stipulated that he had an intervening accident. 
 

37. On June 22, 2016 Dr. Lee Kelley, with Peachtree Orthopaedic Clinic, performed an 
independent medical evaluation (IME). The record reveals that Employee presented with 
complaints of both thoracic and lumbar pain, which he attributed to his March 24, 2015 
accident. Dr. Kelley took a history from Employee, reviewed his medical records and 
performed a physical examination. His assessment was that Employee had multi-level 
thoracic disc herniations with axial thoracolumbar pain and that Employee’s low back pain 
was “discogenic and related to L5-S1 disk changes.”  Dr. Kelley opined, and I find, that 
Employee’s thoracic and lumbar spine condition was causally related to his March 24, 
2015 work-related injury. He recommended continued conservative treatment, including 
facet injections and possible radiofrequency ablation. While he did not feel that Employee 
was a surgical candidate at that time, he noted that if Employee continued to have 
significant pain, surgery may be reconsidered. In terms of work status, Dr. Kelley’s opinion 
was that the “objective findings…would warrant light-sedentary duty status with a 10 to 15 
pound lifting limitation and a restriction against repetitive bending.” (C-13). 
 

38. Dr. Kelley also noted that if no further treatment were obtained, Employee would be at 
maximum medical improvement with a PPD rating of 10% to the body as a whole for the 
thoracic spine injury and a 5-7% whole person rating in relation to the lumbar spine injury. 
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(C-13, p.6). 
 

39. On September 9, 2016 Employee underwent a Functional Capacity Evaluation (FCE). The 
evaluator stated that Employee gave maximal effort throughout the day of testing and that 
the results were considered a valid measure of Employee’s capabilities. Like Dr. Kelley, 
the evaluator concluded that Employee was capable of only sedentary work. (C-14). 
 

40. On November 12, 2016, the Employee suffered an intervening accident which broke the 
chain of causation and ended his work-related condition and entitlement to benefits under 
the Act. O.C.G.A.§34-9-204. 
 

41. Approximately two months after the occurrence of the intervening accident, at the behest 
of the Employer/insurer the Employee underwent an IME with orthopedic surgeon, Dr. 
Thomas Dopson, on January 16, 2017. Based upon the history of injury, review of the 
medical records, including MRI Scans, diagnostic X-rays and physical evaluation of the 
Employee, Dr. Dopson noted that the Employee was neurologically intact, and that “the 
process at L5-S1 is longstanding and degenerative with a disk spur complex, relatively 
minor, with no significant neurologic compression.”  Dr. Dopson also noted “some mild 
symptom amplification,” and found that Employee’s “subjective complaints” were “not 
substantiated by objective clinical findings.”  Even though it appears that Employee did not 
disclose his intervening accident of November of 2016 at that time, Dr. Dopson still found 
that Employee’s work-related injuries should have resolved long ago. He opined that 
Employee had returned to his pre-injury baseline and that he was capable of regular-duty 
work, with no permanent impairment rating. Further, Dr. Dopson was of the opinion that no 
further medical treatment was required for the work injury, and that any future treatment 
“would be associated with longstanding degenerative process with a combination of 
weight-gain, which is aggravating that process as well, gaining over 50 pounds.” (D-4, 
p.29-35).  
 

42. The Employee is seeking payment of PPD benefits based upon the 10% rating issued by 
Dr. Kelley. Employer/insurer contends that the entire claim, including PPD benefits, should 
be denied. In addition to their contention that there was no accident or injury arising “out 
of” or “in the course of” employment.  O.C.G.A. §34-9-1, Employer/insurer contends that 
the requests for benefits should be denied pursuant to Rycroft. Employer/insurer further 
argues that even if the claim were found compensable, the Employee is not entitled to a 
permanent impairment rating because there was no lasting injury or disability. I agree. 
Pursuant to O.C.G.A. §34-9-263, "permanent partial disability" means disability partial in 
character but permanent in quality resulting from loss or loss of use of body members or 
from the partial loss of use of the employee's body.” Here, as argued by Employer/insurer, 
of all the providers that saw Employee, the only physician who found that Employee may 
suffer from any permanent disability was Dr. Kelley. Further, even with Employee having 
had an intervening motorcycle accident in November of 2016, by January of 2017, Dr. 
Dopson, whose opinion I found to be credible, found no evidence of a permanent 
disability. 
 

43. Employee is also seeking payment of outstanding medical bills as well as reimbursement 
for out-of-pocket expenses he incurred for medical treatment related to his March 24, 
2015 accident/injury. The record reflects, and I find, that Employee has incurred out-of-
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pocket expenses for which he is entitled to reimbursement from the Employer/insurer, 
including co-payments and insurance deductibles, MRI Scans and pharmacy expenses. In 
addition, there are medical bills which remain unpaid for which I find the Employer/insurer 
responsible. (C-5, p.19-20; C-6, p.19-24; C-7, p.37-41; C-8, p.3-4; C-9, p.5; C-10, p.11-14; 
C-11, p.6-13; C-12, p.19-21; C-15, C-16).   
 

44. Employee is requesting an assessment of his attorney’s fees based upon 44.9 hours of 
service at the rate of $200.00 per hour and litigation costs of $1,875.00, based upon 
Employer/insurer’s alleged unreasonable defense of this matter in failing to timely 
controvert the claim and their failure to pay benefits when due. In support thereof, 
Employee argues in pertinent part,  that Employer/insurer violated O.C.G.A. § 34-9-
221(d), which provides that “If the employer controverts the right to compensation, it shall 
file with the board, on or before the twenty-first day after knowledge of the alleged injury..., 
a notice in accordance with the form prescribed by the board, stating that the right of 
compensation is controverted...and the ground upon which the right to compensation is 
controverted.”  Here, the record reflects, and I find that the WC-3, Notice to Controvert 
was not dated or filed with the Board until April 16, 2017, more than two years after the 
date of accident alleged by Employee. (C-18; C-19; D-1). 
 

45. An award of assessed attorney fees or litigation expenses may only be granted upon the 
determination a proceeding has been prosecuted in whole or in part “without reasonable 
grounds.” O.C.G.A. §34-9-108(b).  A determination as to whether an offending party has 
acted without reasonable grounds is a question of fact to be determined by the 
Administrative Law Judge of the State Board. American Motorist Ins. Co. v. Corbett, 144 
Ga. App. 845, 242 S.E.2d 748 (1978). However, attorney fees and litigation expenses may 
not be awarded where the matter was closely contested on reasonable grounds.  Georgia-
Pacific Corp. v. Sanders, 171 Ga. App. 799, 320 S.E.2d 850 (1984).  
 

46. Employer/insurer correctly argue that in determining whether the matters at issue were 
contested on reasonable grounds, the Board must consider all of the evidence as a whole, 
as it existed at the time of the allegedly unreasonable action.  Pacific Employers Ins. Co. 
v. Peck, 129 Ga. App. 439, 200 S.E.2d 151 (1973); Autry v. Mayor & Aldermen of the City 
of Savannah, 222 Ga. App. 691, 475 S.E.2d 702 (1996). They further argue that “income 
benefits have clearly been contested on reasonable grounds based upon contrary medical 
evidence (e.g. evidence of the Claimant’s pre-existing conditions and the opinion of Dr. 
Thomas Dopson).” I find these arguments to be unpersuasive. I found virtually no credible 
evidence to support the denial of this claim based upon an alleged pre-existing condition. 
Additionally, the opinion from Dr. Dopson was not obtained until nearly two years after the 
alleged accident. Further, as set forth above, I do not find that Employer/insurer asserted 
a successful Rycroft defense, in part, because contrary to Employer/insurer’s contentions, 
I do not find that Employee gave inaccurate responses to the post-offer medical 
questionnaire.  
 

47. Pursuant to O.C.G.A. §34-9-108, I find that Employer/insurer’s defense of this matter has 
been unreasonable, at least in part, so that I find that an assessment of Employee’s 
attorney’s fees and litigation costs is warranted. I further find that the litigation costs 
claimed are reasonable and that the requested fee constitutes fair and reasonable 
compensation for services rendered by counsel on behalf of the Employee.  
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AWARD 
 

 
WHEREFORE, Based upon the above findings of fact and conclusions of law and the 
preponderance of the competent and credible evidence in the record, and having found that 
Employee has met his burden of proof and established that he suffered an accident, injury and 
disability arising out of and in the course of his employment,  
 
Employee’s request for payment of TTD benefits is GRANTED. Employer/insurer are ordered to 
make payment of TTD benefits to Employee commencing April 28, 2015 and continuing through 
August 10, 2015. The statutory penalty for late payment of benefits shall be added to all past 
due amounts. 
 
Employee’s request for payment of medical benefits is GRANTED. Employer/insurer are ordered 
and directed to reimburse Employee for all out-of-pocket medical expenses, as presented at the 
hearing and which he incurred in connection with the March 24, 2015 accident/injury, from the 
date of accident through November 12, 2016. In addition, Employer/insurer is ordered to pay the 
providers for any expenses for related treatment which remain outstanding. 
 
Employee’s requests for an assessment of his attorney’s fees and costs of litigation are 
GRANTED. Employer/insurer are ordered to pay $8,980.00 to Counsel for Employee, as an 
assessed attorney fee in this matter and to pay Counsel $1,875.00 in litigation expenses. 
 
The Employee’s request for payment of PPD benefits is DENIED.    
 
 
IT IS SO ORDERED, this the 7th day of December, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This Award was electronically signed and approved  
 
Elizabeth W. Lammers 
ELIZABETH W. LAMMERS 
ADMINISTRATIVE LAW JUDGE 

 
 
 
 
 
 
 
 
 
 

Chapter 14 
46 of 59



  
 

 
 

2015025394Appeal 

 
STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street NW 
Atlanta, Georgia 30303-1299 

www.sbwc.georgia.gov 
    
 
This appeal by the Employer/Insurer is before the Appellate Division for review of an award by 
Judge Lammers, dated December 7, 2018. A timely cross-appeal was filed in this case by the 
Employee. This appeal was heard by the Appellate Division on February 26, 2019.   After a 
review of the record as a whole and the arguments presented, the Appellate Division now 
adopts the findings of fact, conclusions of law and award of Judge Lammers as its own. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
After a review of the record as a whole, we find the administrative law judge was, in this case, in 
the best position to determine the credibility and weight of the evidence in the record.  See 
Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, 
Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. 
App. 669, 305 S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments 
presented by the Employer/Insurer on appeal and the Employee on cross-appeal, we find no 
error with the administrative law judge’s award. 
 
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and 
credible evidence contained within the record in review.  See O.C.G.A. § 34-9-103(a). The 
Appellate Division adopts the conclusions of law of the administrative law judge as such reflect 
an appropriate application of the Act to the findings of fact. 
 

 
 
 
 
 
 
 
 
 
 

Chapter 14 
47 of 59



  
 

 
 

 
AWARD 

 
Based upon the foregoing, the Appellate Division adopts the award of Judge Lammers, dated 
December 7, 2018, as its award. 
 
The Employee’s cross-appeal is denied. 
 
IT IS SO ORDERED, this the 28th day of May, 2019. 
 
Concurring: Presiding Judge Frank R. McKay and Judge Viola S. Drew, sitting by designation. 
 
 
 
 
 
 
 
 
    

 
 
 

 

STATE BOARD OF WORKERS' COMPENSATION 
 
This award is electronically signed and approved.  
 
Benjamin J. Vinson 
Judge  
Appellate Division 
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Heritage Tower, Suite 200 
18 9th Street 
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STATEMENT OF CASE 
 

The employee requested a hearing in the above referenced claim for a determination of all OCGA 
§34-9 issues. Specifically, the employee contends he injured his right arm, hand and wrist when it 
became caught in a machine while performing his work duties. He alleges he suffered total disability 
as a result of his on the job injury and is seeking the payment of temporary total disability benefits 
commencing December 22, 2014, through July 5, 2015 when he obtained regular duty work with a 
subsequent employer.  He went out of work again on April 27, 2016 and thus he is also seeking the 
payment of temporary total disability benefits again from April 27, 2016 through March 20, 2017 
when he once again secured employment. He is also seeking the payment of outstanding medical 
expenses found on Claimant’s exhibit #7, authorization for medical treatment with Dr. Scott Barbour 
and assessed attorneys’ fees.  
 
The employer/insurer allege the employee’s on the job accident is barred by the defense of willful 
misconduct. Further, the employer/insurer contend the employee did not suffer total disability as a 
result of his on the job accident. 
 
Based upon a consideration of all the evidence before me, I find the employee’s claim for benefits 
under Georgia’s Workers’ Compensation Act is barred by the defense of willful misconduct. 
Therefore, the employee’s claim is hereby denied. 
 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
 

Based upon a consideration of all the evidence before me, I make the following findings of fact and 
conclusions of law: 
 

1.Venue is proper in Harris County, Georgia. The employer is subject to Georgia’s Workers’ 
Compensation Act and has workers’ compensation insurance with Insurer. On December 16, 
2014, the employee was in the general employment of the employer, earning an average weekly 
wage of $329.20. The employee provided notice of an on the job injury to the employer within 
the statutory time provisions promulgated in OCGA §34-9-80. The parties stipulated to the 
foregoing facts in this paragraph.  Based upon the stipulations of the parties, I find the Georgia 
State Board of Workers’ Compensation has jurisdiction to determine all OCGA §34-9 issues. At 
issue for determination by the Board is whether the employee suffered an accident arising out 
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of and in the course of his employment and whether he suffered any disability causally 
connected to an on the job injury. The employer/insurer raise the defense of willful misconduct 
as a defense to the employee’s claim for benefits under the Act. 
 
2. The employee began working in the employer’s poultry plant in October, 2014. His job 
included “padding the line” which required him to stop the production line, rinse it down by use 
of a hose, and use soap and a brush to clean the machine. The employee testified he was 
trained in safety procedures called “lock out-tag out” to turn the machine off and keep the 
machine off so no one could turn it back on while his hands were in the machine cleaning it. 
From the evidence presented by the employee, he knew to shut down a running machine to 
avoid injury before putting his hands into the machine. The evidence before me shows that the 
employee signed training documents on over 25 occasions during the two month period before 
his accident. These documents signed by the employee acknowledged he was trained on safety 
procedures involving lock out and to not put his hands into a running machine. The employee 
signed documents acknowledging his training on shutting off the production line prior to placing 
his hand into the machine and also acknowledging that any action for violation of this policy 
would result in immediate termination.  The employee was shown videos on safety procedures 
and testified that these videos were shown every week. The employee, later in the hearing, 
denied that he received safety training on the 25 dates he signed he was present at training 
sessions.  I do not find the employee’s testimony credible that he did not attend numerous safety 
training sessions in light of the credible testimony of Ms. A., a supervisor with the employer for 
34 years.  
 
3. Ms. A. is charged with training all new employees on safety procedures. She credibly testified 
that she personally trained the employee on the lock out procedure, and she personally showed 
him the safety procedure for rinsing and cleaning the machines. She provided the employee 
clear instruction that reaching into a running machine was strictly forbidden and she thoroughly 
trained the employee not to do it. Ms. A. personally reviewed all the safety documents with the 
employee during his training. She personally observed the employee working at his job to insure 
he knew to turn the machine off before reaching his hands in to clean it.  Ms. A. further testified 
that safety training is conducted every day to ensure that all employees understand the proper 
methods of performing their jobs safely. 
 
4. The employee contends that he was moved from “padding the line” to “skeeting the line” and 
was not trained for the “skeeting position. The “skeeting” job required the employee to use a 
water hose to rinse off the line. I find the employee performed the same type of duty using a 
water hose while performing the skeeting job as he did when he used the water hose on the 
padding job.   I find the employee was thoroughly trained and informed repeatedly that he was 
not to put his hand into a running machine while cleaning it with a waterhose without first turning 
the machine off. 
 
5. On December 16, 2014, the employee, while performing the skeeting job of rinsing the line 
with a water hose, reached his hand into the running machine without first turning it off, to remove 
a piece of chicken that had become jammed in the machine.  When asked on direct examination 
why he reached his hand into the machine without turning it off, he answered that he did not 
know. The employee’s right arm was compressed in the machine before a coworker turned it 
off. The employee was seen by Dr. Sherrer, a panel doctor, who observed the employee’s right 
arm was swollen and diagnosed a compression injury.  There were no lacerations and no 
fractures found. Dr. Sherrer placed the employee on restriction of no use of right arm. The 
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employee returned to work for the employer for one week until he was terminated for violation 
of the safety rule of not putting one’s hand into a running machine. The employee remained out 
of work until July 8, 2015, when he secured subsequent employment with an oil change 
business. He worked for the oil change business from July 8, 2015 until April 27, 2016, when he 
left because he “got into some trouble”.  He then returned to subsequent employment on March 
20, 2017 and remained gainfully employed at the time of the hearing. 
 
6. Through the assistance of his attorney, the employee was able to see Dr. Scott Barbour, an 
orthopedic surgeon. Dr. Barber found a decreased range of motion in the employee’s right arm, 
an inability to move his fingers without pain, swelling in the forearm and wrist, swollen and stiff 
right arm which precluded the employee from dressing himself or brushing his teeth without 
severe pain.  Dr. Barbour was of the opinion the employee could have “possible nerve damage”.  
Dr. Barbour recommended occupational therapy, a right wrist MRI and nerve conduction 
studies. He also took the employee completely out of work. Dr. Barbour recommended a course 
of physical therapy after he believed the MRI showed some neuropoxia in the median nerve of 
the employee’s right arm. 
 
7. The primary issue for determination by the Board is whether the employee’s claim for benefits 
under Georgia’s Workers’ Compensation is barred by the defense of willful misconduct. OCGA 
§34-9-7(a) reads in part:” no compensation shall be allowed for an injury or death due to the 
employee’s willful misconduct”.  The question becomes exactly what is willful misconduct? The 
Supreme Court of Georgia in Chandler Telecom LLC v. Burdette, 300 Ga. 626(2017) provides 
an answer. In the Chandler,Id.  case, the Supreme Court noted that the Court of Appeals had 
been misapplying the definition of willful misconduct established in the case of Aetna Life Ins 
Co. v. Carroll, 169 Ga. 222(l929).  The Court of Appeals in relying upon Carroll, Id. in deciding 
the Chandler Telecom case, held that an act of intentional violation of a safety rule must be 
criminal or quasi- criminal to act as a defense of willful misconduct in a workers’ compensation 
claim.  The Supreme Court reversed the Court of Appeals decision in Chandler Telecom,Id.  and 
held that safety rule violations amounting to willful misconduct by an employee must be actions 
that are intentional and deliberate and must be done with the knowledge that it will likely result 
in injury, or with a wanton and reckless disregard of its probable consequences, or that it will 
probably result in an injury. Chandler Telecom LLC v. Burdette, 300 Ga. 626 (2017)  
 
8. Applying the definition of willful misconduct by the violation of a safety rule to the facts of the 
claim now before me, I find the employee did engage in willful misconduct by violation of a safety 
rule when he stuck his hand into a moving machine. I find the employee’s action of placing his 
right arm into a moving machine to be intentional, deliberate and an action done with the 
knowledge that it would likely result in his injury. I further find the employee’s action was done 
with a reckless disregard of the probable consequences of doing so.   I find, based upon all the 
evidence before me , that the employee was thoroughly and meticulously trained on safety 
procedures beginning on his first day on the job. The employee signed multiple documents 
stating that he had received training on the lock out procedures to turn the running machine off 
before sticking his hand into it and the consequences for violating the policy. He signed a 
document explaining the lock out policy in detail, to include never placing his hands in a 
moving/running machine and another document that states to never reach in a machine without 
locking it out. The employee received specific training on how to safely perform his job duties. 
Not only did he receive this onsite training, the training went on for 25 separate days.  The 
employee signed on 25 different dates during a two month period that he received safety 
training.  Ms. A. credibly testified she repeatedly trained the employee on the lock out tag out 
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procedure and observed the employee performing his job in the manner in which he was trained.  
I find the moving machine was an obvious danger and that the employee had been repeatedly 
instructed not to place his hand in a moving machine and had been trained on how to turn the 
machine off before cleaning it. He had watched videos and been given one-on-one personal 
training on how to lock out -tag out a running machine before placing his hand in it. I find the 
employee wantonly disregarded all the training he had been given when he placed his hand in 
a moving machine which compressed his arm before a coworker turned the machine off. It would 
be difficult to delineate what more the employer could have done to prevent the employee from 
engaging in such wanton and reckless behavior.  Based upon the foregoing, I find the 
employee’s claim for benefits under Georgia’s Workers’ Compensation is barred by the 
employee’s action of willful misconduct in violating a safety rule which acts as a bar to his claim.  

 
 
 

AWARD 
 
Wherefore, based upon a consideration of the foregoing findings of fact and conclusions of law 
applicable thereto, the claim of the employee for benefits under Georgia’s Workers’ Compensation 
Act is hereby denied. 
 
 
IT IS SO ORDERED, this the 23rd day of July, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and 
approved 
 
TASCA HAGLER  
ADMINISTRATIVE LAW JUDGE 
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STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street NW 
Atlanta, Georgia 30303-1299 

www.sbwc.georgia.gov 
    
This appeal by the Employee is before the Appellate Division for review of an award by Judge 
Hagler, dated July 23, 2018. No cross-appeal was filed in this case. This appeal was heard by the 
Appellate Division on November 28, 2018. After a review of the record as a whole, as well as the 
arguments presented, the Appellate Division now adopts the findings of fact, conclusions of law, 
and award of Judge Hagler as its own. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
After a review of the record as a whole, we find the administrative law judge was, in this case, in the 
best position to determine the credibility and weight of the evidence in the record. See Johnson v. 
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 
218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 
S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments presented by the 
Employee, we find no error with the administrative law judge’s award. 
 
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the 
Appellate Division as such findings are supported by a preponderance of competent and credible 
evidence contained within the record in review. See O.C.G.A. § 34-9-103(a). The Appellate 
Division adopts the conclusions of law of the administrative law judge as such reflect an 
appropriate application of the Act to the findings of fact. 
 

AWARD 
 
Based upon the foregoing, the Appellate Division adopts the award of Judge Hagler, dated July 23, 
2018, as its award. 
 
IT IS SO ORDERED, this the 18th day of December, 2018. 
 
Concurring: Judge Benjamin J. Vinson and Judge Terry H. Chastain. 
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STATE BOARD OF WORKERS' COMPENSATION 
 
 
This award is electronically signed and approved. 
 
Frank R. McKay 
Presiding Judge  
Appellate Division 

/gj 
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AWARD 
       
        the foregoing claim was heard on April 6, 2018 in Griffin Spalding County Georgia upon the 
request of the employee for a determination of all OCGA 34 – 9 issues with respect to an accident 
date of April 6, 2018. Employee was seeking temporary total disability benefits from the date of the 
accident and continuing along with medical expenses. Employee was proceeding against an LLC 
which was his regular employer and also proceeding against the individual he was working for on 
the day of his injury. Both employers are tree companies who remove trees and the LLC will be 
referred to as employer A and the individual shall be referred to as employer B. Employer A has 
Worker’s Compensation insurance and employer B does not. The transcript was filed April 18, 2018 
and attorneys for employer a and employee filed briefs. I have considered all the testimony taken 
at the hearing all the exhibits admitted at the hearing the briefs of the parties and I find as follows: 
 
                                                                    FINDINGS OF FACT 
 
1.Employee regularly worked for Employer A climbing and removing trees. He testified that he was 
paid $250.00 a day and worked five to six days a week. He testified that he would call in at times 
and talk to his boss G to see if they had work to do and he called G on Sunday March 12, 2013 and 
was told he was going to work for Employer B doing his regular job on March 13, 2017. While he 
was working in Fayette County, his rope broke and he fell thirty-five feet to the ground. The evidence 
shows that Employee has totally disabled since the fall. 
 
2. Employer B had asked G if he could use/rent A’s truck and wood chipper and someone to run 
the chipper. G told B’s owner R that he could use them and just put gas in the truck and chipper 
and also asked R to take Employee as there was no work for him to do for Employer A. Employee 
drove Employer A’s truck to the worksite and was given money by R to put gas in them. Another 
individual who normally worked for A was operating the wood chipper. 
  
3. Employee testified that he called G at Employer A when he got to the worksite to ask if he could 
use Employer A’s equipment for his work and that he did use that equipment. He also testified that 
he considered G to be his boss while working that day and Employer B was a supervisor. He testified 
that if R had asked him to do anything besides cutting down the tree he would call G. 
 
4. R testified that he is the owner of business B and that he called G to rent their wood chipper, 
truck and someone to operate the chipper. He testified he did not need anyone else as he climbed 
and cut down the trees but G asked him to also take Employee. He testified that G would tell him 
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how much to pay Employee. He testified he only showed employee the trees that were going to be 
knocked down because Employee knew how to do that and if he needed Employee to do something 
different, he would have to check with G first and that G remained Employee’s boss. He basically 
testified that if anything came up he would call G out of respect for G and because they made a 
direct contact it didn’t have anything to do with the workers. 
 
5.G testified that he is an associate of Employer A and his job duty is to maintain people working. 
He testified that Employee was not performing work for Employer A on the date of the accident and 
that Employee was working for R of Employer B. He testified that R had control of the Employee 
and that he and Employer A had no control over Employee. 
 
6. The evidence shows that Employee had an accident and injury that arose out of and in the course 
of his employment on March 13, 2017 and that he has incurred medical expenses and needs 
medical treatment as a result of his injury. Both employers had notice of the injury the day it 
happened and venue is proper in Spalding County which is contiguous to Fayette County. Employer 
A is subject to the Worker’s Compensation Act and the jurisdiction of the Worker’s Compensation 
Board. The evidence does not show that Employer B is subject to the Worker’s Compensation Act. 
There was no evidence presented showing how many employees Employer B regularly had in 
service and Employer B does not have worker’s compensation insurance.  
 
7. In order to show that Employer B was a special master, it must be shown that B had complete 
control and direction of Employee, that A had no such control and B had the exclusive right to 
discharge the Employee. I do not find that B was a special master as it appears that A still had 
control of Employee, the truck and the woodchipper and that B did not have the exclusive right to 
discharge Employee. It is noted that there is authority that even if B was a special master and 
Employee a borrowed servant, Employee would be entitled to recovery against A as the general 
master. Coca-Cola Co. v Nicks, 215 Ga. App.381, (1994).  
 
8. Based on the evidence presented I find that Employee had an average weekly wage of $1,000.00. 
Employee’s previous testimony showed he did not always work 5 days a week and the facts of this 
case show that also. It is also apparent that weather would play a role in the number of days worked. 
I find he earned $250.00 per day for an average of four days a week. I further find that Employer 
has given Employee $2,420.00. 
 
9. Employee has incurred medical expenses as a result of his accident and injury. Some bills 
including a pre- bill were admitted into evidence. The parties are directed to confer and to determine 
what bills are outstanding and to arrange for payment of any outstanding bills pursuant to the fee 
schedule.  
        
 
                                                                CONCLUSIONS OF LAW 
 

1. This Employee had an accident and injury which arose out of and in the course of his 
employment with Employer A who was his regular Employer. As a result of said accident 
and injury Employee has been continuously disabled from working and is entitled to 
temporary total disability benefits from Employer A and their insurer. 
 

2. Employee is entitled to medical treatment for his injuries. O.C.G.A. 34-9-200. 
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3. Employer B is not subject to the worker’s Compensation Act. O.C.G.A. 34-9-2. 
 
 
    AWARD 
 
          Wherefore, based upon the forgoing findings of fact and conclusions of law, Employer 
A/Insurer are directed to pay Employee temporary total disability benefits in the amount of $575.00 
per week from March 14, 2017 and continuing until modified or terminated by law. Employer/Insurer 
is entitled to a credit for all sums paid through or by Employer to Employee as referenced in 
paragraph 8 above. Employee’s attorney’s fee contact is approved and Employer/Insurer is directed 
to pay 35% of all past TTD and continued TTD for a period of up to 400 weeks. No attorney fees 
shall be paid on the payments credited to Employer. Employer/Insurer is further directed to provide 
medical treatment for Employee who shall select an authorized treating physician. Employer/Insurer 
is directed to pay for past medical treatment as outlined in paragraph nine above. 
   The claim against Employer B is denied. 
 
 
IT IS SO ORDERED, this the 31st day of May, 2018. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This order has been electronically signed and 
approved 
 
WILLIAM CAIN  
ADMINISTRATIVE LAW JUDGE 
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STATE BOARD OF WORKERS' COMPENSATION 

270 Peachtree Street NW 
Atlanta, Georgia 30303-1299 

www.sbwc.georgia.gov 
  
This appeal by the Employer/Insurer A is before the Appellate Division for review of an award by 
Judge Cain, dated May 31, 2018. The Employee filed a timely cross-appeal in this case. This 
appeal was argued orally before the Appellate Division on August 16, 2018. After a review of the 
record as a whole, as well as the arguments presented, the Appellate Division now adopts the 
findings of fact, conclusions of law, and award of Judge Cain as its own. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
After a review of the record as a whole, we find the administrative law judge was, in this case, in the 
best position to determine the credibility and weight of the evidence in the record. See Johnson v. 
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 
218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 
S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments presented by the 
Employer/Self-Insurer, we find no error with the administrative law judge’s award. 
 
In the Award section, however, the administrative law judge approved the Employee’s attorney’s 
fee contract and directed the Employer/Insurer to pay 35% of all past TTD and continued TTD for 
a period of up to 400 weeks. As O.C.G.A. § 34-9-108(a) limits attorney fees to 25% of the 
claimant’s award of weekly benefits, we find the direction to pay 35% to be a scrivener’s error and 
amend the award accordingly.  
 
Therefore, except as noted above, the Appellate Division hereby accepts the findings of the 
administrative law judge in this matter as such findings are supported by a preponderance of 
competent and credible evidence contain within the record in review. See O.C.G.A. § 34-9-103(a). 
The Appellate Division adopts the conclusions of law of the administrative law judge as such 
reflect an appropriate application of the Act to the findings of fact. 
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AWARD 
 
Based upon the foregoing, the Appellate Division amends the third sentence in the Award section 
of Judge Cain’s award, dated May 31, 2018, and replaces it as follows: 
 
Employee’s attorney’s fee contract is approved, and Employer/Insurer is directed to pay 25% of 
all past due TTD and continued TTD for a period of up to 400 weeks.  
 
Except as stated above, the Appellate Division adopts the remainder of Judge Cain’s award. 
 
The Employee’s cross-appeal is denied.  
 
IT IS SO ORDERED, this the 10th day of October, 2018. 
 
Concurring: Presiding Judge Frank R. McKay and Judge Benjamin J. Vinson. 
 
    

STATE BOARD OF WORKERS' COMPENSATION 
 
This award is electronically signed and approved.  
 
Terry H. Chastain 
Judge  
Appellate Division 

/clg 
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Mediations:  Best Practices for Preparing Your Client 

 

Mediation presents a perfect opportunity for the parties to sit down together, set 

aside all other business for the moment, focus exclusively on this case, clear the air, and 

make moves towards resolution.  A mediation can be successful even when it does not 

end with settlement and a signed stipulation and agreement. Many difficult cases have 

been resolved days or months after mediation, where the mediation set the stage and 

gave both sides a clear view of the final puzzle pieces needed.  However, it is very easy 

for mediation to be unsuccessful when one or both parties are not adequately prepared.   

If you have ever been to a music festival, you know what a thrill it is when one of 

your favorite bands brings another artist from the festival onstage to guest on a song.   

The result can be amazing, but it can also lead to a show-killing flop when the 

unrehearsed song sounds terrible.  Mediation requires more than just showing up and 

improvising on the spot.    

I. Preparing the Claimant  

 If you have ever spoken to a mediator about what it takes to do the job, or heck, 

even if you have only watched the opening scene of Wedding Crashers (i.e. “you shut 

your mouth when you’re talking to me!”), you will know that to be an effective mediator 

is to also be a talk therapist, an accountant, a voice of reason (oftentimes the only voice 

of reason in the room), in addition to a glorified shapeshifter with the ability to don yet 

other hats as the circumstances of the mediation require.    

As much as claimants’ attorneys might be inclined to believe this directive is 

more heavily applied to the Employer/Insurer, those that do or have represented 
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claimants know often it is the claimants that benefit from, and in some instances 

require, these ancillary areas of competency.   Likewise, to maximize the effectiveness of 

mediation, the claimant’s attorney must also be willing to play all of these roles with 

his/her client prior to showing up.  This should seem intuitive given that, on an 

individual level, nobody has been more personally affected, and no one person involved 

in the claim has more on the line than the claimant.  Put simply, nothing will derail a 

mediation more effectively than an ill-prepared claimant, and that preparation must 

begin long in advance of the big day and goes well beyond sending a demand.   

A. The Demand: Let’s Get this Party Started, Shall We? 

 The settlement demand sets the tone for the negotiations and helps establish 

expectations for all the parties involved—most importantly for the claimant.   Strategies 

with respect to settlement demands vary between the one-line email demand variety to 

the 10-page trial brief with attached exhibits flavor.  With respect to the amount, they 

typically adhere to 1 of 3 strategies: 1) dramatically higher than reasonable (presumably 

to leave plenty of room to negotiate but at the risk of protracted stalemates); 2) the most 

reasonable starting point under the circumstances demand (very popular); and the 

elusive, 3) ultra-reasonable with very little room to move demand (presumably on the 

belief, myopic as it may sometimes be, that it would lead to a quick and fair resolution at 

mediation).   

In truth, most practitioners employ all these strategies depending on the 

claimant, opposing counsel, or even the mediator.  A judgement on each individual 

strategy is far less important than whether claimant’s counsel has explained the strategy 

to his/her client and has set the client’s expectations as to what a reasonable settlement 

range is and why.  Out of necessity, that will likely require at least an impromptu “Comp 
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101” seminar with the claimant at the time the settlement demand is created.  Obviously, 

you must remain mindful of each claimant’s unique needs, concerns, and ability to grasp 

the concepts, but in most cases, at a minimum, your client should have a working 

knowledge of WC-104, WC-240, 350/400-week caps, ATPs, MMI, and PPD ratings as 

well as the impact of each on his/her claim value.   

If the claimant is hearing the demand amount or hearing about these concepts for 

the first time over a sterile table at mediation, you are in for a long and likely frustrating 

day.  It need not be this way.  Consider sending your client in to a mediation with a firm 

understanding of why the demand amount is what it is, the range you are looking to hit, 

and the legal and factual justifications for that range.  Resist the urge to think that you 

must set unreasonable expectations for settlement at any time in the case to keep a 

client happy.  It is not true.  A claimant that already understands the value of the case 

prior to mediation is an asset—not a liability.  

B. The “Day in Court” Desire and Managing other Frustrations 

While this is likely true in most practice areas, right or wrong, workers’ 

compensation claimants do tend to have a very strong sense that they have been treated 

unfairly, and they often harbor a strong sense that an injustice has been exercised 

against them.  This does make sense given an individual’s job is of such great 

importance and the disruption a workers’ compensation claim causes can wreak havoc 

on one’s mental health, sense of safety, and self-worth.  Quite frequently claimants need 

to feel as if they have an opportunity to tell their story and air their grievances with the 

other side.  Mediation can give them an opportunity to do so.   

After instructing them to be respectful in their delivery, allowing a claimant to sit 

across from the defense attorney, the adjuster, the employer rep (heck even just the 
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mediator) and express the frustration they have felt through the claim process can be 

shockingly cathartic for them and can mean the difference between getting a case settled 

and not getting it settled, especially if they are the type that demand their “day in court.”  

You will often find that a claimant’s “day in court” is really code for, “I want the other 

side to know how upset I am.”  (Pro Tip:  Use mediation for this). 

Obviously, the defense attorney, adjuster, or employer representative must be 

willing to hear it and, ideally, willing to commiserate with the claimant on a basic 

human level.  This does not require unreasonable prostration nor does it weaken your 

negotiation leverage.  It merely requires understanding and managing some legit human 

emotion.  If you find yourself unwilling or incapable of being able to do this, consider 

taking a vacation.   As a claimant’s attorney, if you feel your client will benefit from this 

type of respectful exchange, it is always recommended that you give the mediator and 

opposing counsel a head’s up in advance and ask for their cooperation.  

C. “That Sounds Great, but Let Me Talk to My Spouse”  

 There are going to be claimants that are not the ultimate decision makers in their 

claim.  As a claimant’s attorney, you typically figure this out when you sign a client up, 

since it is the claimant’s spouse (and not the claimant) that is telling the back story in 

minute detail and answering all your questions before the claimant has an opportunity 

to get a word in edgewise. While this is frustrating, to the extent a workers’ 

compensation claim impacts the entire family, it is not completely unworthy of your 

sympathy.   For those that have had these type of clients (and their families) you know 

how easy they are to spot and, by the time you are ready for mediation, your relationship 

with the true decision maker is as strong (if not stronger) than with your actual client.  

On the other hand, if you have allowed your paralegal to be the primary source of 
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contact with the client/spouse throughout the claim, and/or have otherwise been asleep 

at the wheel, be prepared for an exhausting and all too often unsuccessful mediation.  

You mustn’t fail to identify this important relationship dynamic and make sure the real 

decision maker is involved in all the pre-mediation discussions addressed above and 

make darn well sure he/she is at the mediation.    

D. “So, What Are We Looking at Here. . . 45 Minutes? an Hour, Tops?” 

 Don’t take for granted that your clients may very well be attending their first 

mediation in life and have absolutely no idea what to expect in terms of format and 

logistics, unless you have prepared them ahead of time.  You don’t want to be the lawyer 

whose client, 10 minutes in to the mediation turns and asks, “So, what are we looking at 

here. . . 45 minutes, an hour, tops?”   

 It is shocking the number of factors that arise that can curtail a mediation, and 

they are oftentimes never even considered or are simply taken for granted.  Fortunately, 

other than the rare true emergency, most of these factors can be adequately managed 

prior to the mediation.  Like most of us, claimants require day care, must pick up kids 

from school, have transportation issues, must take medication on time, have a 

scheduled shift, rely on a translator, etc.  If claimants erroneously assume a mediation is 

always a quick and easy process, they might not make the necessary arrangements or 

take the necessary precautions to allow for a protracted stay in the trenches.  To avoid 

this, consider telling the claimant to budget an entire day for mediation.  You do not 

want to be on the cusp of a breakthrough with a difficult claimant (or their spouse) only 

to have to call it because the claimant forgot to DVR Bachelor in Paradise.  This pitfall is 

completely avoidable and should never be the cause for an unsuccessful mediation.    
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II. Preparing the Employer/Insurer 

For the Employer/Insurer, the key to mediation from the defense side is having 

sufficient, reasonable settlement authority.  The proof will be in the pudding, as to 

whether the authority is sufficient and reasonable. But this also means that the defense 

attorney should already be familiar with the ins and the outs of the case, including the 

best pressure points to push on in the mediation as well as the flaws and weaknesses of 

the case that will cause the most heartburn for the insurance company when projecting 

the value of the case or if trying the case at a hearing.  

A. Evaluating the Claim:  Show Me the Money! 

When evaluating a claim for settlement, the Employer/Insurer should bear in 

mind the best possible outcome as well as the worst possible outcome, the likelihoods of 

each, and the reality that some sort of middle course will probably bear out if the claim 

does not settle.  Even when you have surveillance showing the claimant doing squats, 

the ATP may not be impressed.  Even the most claimant-friendly doctor can place a 

claimant at MMI.  Plan for the contingencies with your client, so that your exposure 

analysis takes into account the variety of outcomes, and your final offer is justifiable.  

You do not expect the claimant’s attorney to value each case as if the claimant is already 

at full duty, so be reasonable on your end. 

Once you are in the midst of mediation, it is a good idea to have some sort of 

rationale and support for your settlement offers, particularly once you get past the initial 

getting-off-the-ground offers.  Grounding your offers of real-world money in bases of 

fact (i.e., actual medical costs, a certain duration of disability, a 5th Edition cite for a 

permanent partial impairment rating) gives the mediator something to lean on and 

shows the claimant the concrete grounds for valuing the claim. 
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B. Champagne Taste on a Budweiser Budget:  High Demands 

As a practical matter, most Employer/Insurers will require a settlement demand 

from the claimant before mediation—possibly before even agreeing to mediation.  

Having a settlement demand ahead of time obviously helps to frame negotiations and 

ensure that one party is not astronomically overvaluing or undervaluing the claim. 

Requiring a demand in advance can occasionally backfire when a claimant sends 

over a settlement demand that seems to project “catastrophic” designation and an 80-

year life expectancy for a middle-aged claimant’s shoulder sprain.  Defense attorneys are 

accustomed to reminding their client or the adjuster to set aside and ignore a claimant’s 

demand and, instead, focusing on the client’s own valuation of the case.  This approach, 

of course, requires that defense properly value the claim, but it also requires defense 

counsel to give thought to a strategy for mediation that looks to ground the negotiations 

in the facts and current circumstances of the claim.  Sometimes this approach may mean 

arguing the strength of an IME or harping on impeachment evidence, while other times 

it may simply be a matter of grinding out counteroffers until you hit your final 

authority—or are forced to pull back the reins, if the claimant never gets out of the 

parking lot and enters the same ballpark. 

C. Poor Wayfaring Stranger:  Insufficient Authority? 

What should the defense attorney do if he or she “knows” the settlement 

authority is woefully insufficient?  Your touchstone is zealous advocacy for your client, 

but are there ethical concerns—or other considerations—that warrant a pre-mediation 

discussion with claimant’s counsel? 

Obviously the first step in this scenario involves more discussions with the client, 

explanation of the potential exposure, discussions of the strengths and weaknesses of 
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the case, and a review of why the attorney is skeptical of the likelihood of a settlement at 

the current authority.  Beyond that, the defense attorney may want to consider whether 

mediation should go forward, or whether to look for other successes to achieve in 

mediation short of a settlement and resolution of all issues in the claim—such as 

compromise on a doctor or medical issue, settling a disputed AWW, or agreeing on the 

parameters of a return to light duty work. 

Mediation can be successful if any progress is made on the claim, but the defense 

attorney should ensure the client is aware of concerns about settlement authority, and 

that he or she is proceeding to mediation to negotiate in good faith. 

D. Diva Claimants 

Mediation gives both sides a chance to let someone new—the mediator—deal with 

a problematic claimant. Let the mediator work magic to convince the claimant that 

defense counsel is not a crook and that claimant’s counsel’s breakdown of the numbers 

can be trusted.  In the meantime, a little politeness and pleasantness can go a long way 

in dispelling the claimant’s suspicions that the defense attorney is a heartless jerk.  

Consider bringing some medical records or other tangible evidence to leave in the 

claimant’s room to let the claimant see the doctor’s own words. 

E. Ambush! 

No one likes it, and everyone wants to follow the Golden Rule.  So how do you get 

the most pop out of your medical questionnaire or those recent Facebook posts?    

Once you have surveillance, it may as well be preserved in amber.  It cannot be 

undone (only, possibly, explained or downplayed).  If you provide it to claimant’s 

counsel a few days ahead of mediation, it may help her or him better prepare the 

claimant for mediation—or it may lead to the mediation being cancelled. But if the goal 
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is to use surveillance to leverage a lower settlement amount, you may be best served by 

tipping claimant’s counsel off in advance so that it does not cause the mediation to blow 

up midway through. 

Medical evidence can be a more difficult call, given that the other side can 

potentially always generate some counter-opinion, if given enough time.  Nonetheless, 

between Board Rule 200 and the likelihood of the other side having served discovery 

requests, which remain continuing and require supplemental responses, there is the 

obligation to timely provide medical records.  Parties should think twice before holding 

a medical record for months in order to spring it on the other side at mediation. 

F. “Welcome to the Party, Pal” 

When the claimant brings an entourage to a mediation, it is not usually a good 

omen of success.   On the other hand, sequestered in a room with the adjuster on speed 

dial and settlement authority in hand, the defense attorney is used to mediating alone.  

When the Employer representative, adjuster, risk manager, broker, etc., want to attend 

the mediation, it is incumbent on the attorney to take a page from claimant’s counsel’s 

book and prepare the participants in advance.  If you prepare for mediation like the 

promoters of the Fyre Festival, assuming that having all the people in a room together 

will just work out, you will probably end up the one holding the styrofoam plate with the 

sorry-looking cheese sandwich.   

Remind all attendees to remain professional, and kindly remind them of their 

right to remain silent during the opening statement or caucus.  Mediation can be a fine 

place for a claimant to air grievances, but letting the Employer representative detail the 

ways in which the claimant was a terrible employee will be counterproductive to 

settlement. The representatives of the Employer or Self-Insured frequently know the 
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claim like the back of their hands and can make excellent advocates to the mediator, but 

timing is key. 

III. Tying Up Loose Ends 

 While trying to manage a busy practice and a hopefully titillating personal life, 

when it comes time to mediation and settlement, it easy to get caught up only on the 

numbers and fail to timely address other potentially game-changing considerations or to 

simply treat them as last minute issues that will be thrown in and addressed on your 

way out the door.  Be vigilant to avoid this mistake.  Part of effective preparation 

requires both claimant and defense counsel to think through their respective cases and 

issue spot whether there exist any ancillary issues unique to their respective cases, 

which might derail an otherwise successful mediation on the numbers.  If ancillary 

issues are timely identified, it is rare that they cannot be adequately addressed and 

resolved.  While certainly not an exhaustive list, several of the most common issues that 

are not raised until late in the process are the following:  

A. Medicare Set-Asides 

Talk with opposing counsel ahead of time to ensure that everyone is on the same 

page regarding whether an MSA is needed.  No one wants to learn at the end of a 

mediation that the claimant has applied for Social Security Disability.  Find out whether 

the claimant’s age, Medicare-beneficiary status, or other circumstances warrant 

obtaining an MSA; and if so, whether it can be narrowly tailored, whether it needs to be 

approved by CMS before the stipulation can be submitted to the Board, and whether the 

parties want to wait or consider settling out the income benefits and leaving medical 

open until CMS makes a decision on the MSA. 
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B. Child Support Liens 

In an ideal world, the claimant will be aware of any child support liens pending 

and will alert claimant’s counsel to the liens, or the Employer will have received the lien 

notice with an income withholding order.  There is mandatory language in all stipulation 

and agreements addressing child support liens, but that issue might not arise until the 

claimant’s attorney is explaining the terms of the stipulation to the claimant at the end 

of a mediation.  To avoid delays of waiting to determine the lien amount and working 

with someone in Child Support Services to document an agreement for full or partial 

satisfaction of the lien, counsel should discuss this prior to mediation. 

C. Medical Bills 

If the claim is contested and is settling on a no-liability basis, counsel should 

consider discussing any known outstanding medical bills.  Once negotiations begin, the 

parties should make it clear in their offers and demands whether or not the claimant will 

be responsible for the outstanding medical bills.  If the claimant insists the 

Employer/Insurer pay for any medical bills, the claimant’s attorney should provide 

defense counsel with copies of itemized bills (not collection notices) in advance, in order 

to allow defense counsel sufficient time to factor the medical bill amounts into the 

exposure analysis and into settlement authority for mediation. 

Employer/Insurers should also remember the powerful tool that is offering to pay 

outstanding medical bills. After all, the Employer/Insurer can pay the medical bill 

pursuant to the workers’ compensation fee schedule. In some cases, paying outstanding 

medical bills is more valuable to the claimant (in actual dollars and in good will) than 

putting more cash into the settlement offer.  
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D. Waiver of Subrogation 

Depending on the nature of the accident and the status of a pending civil suit, the 

waiver of subrogation could be a significant sticking point for the claimant’s attorney, 

O.C.G.A. § 34-9-11.1 and Georgia law notwithstanding.  While everything might be 

negotiable, some Insurers and Self-Insureds have protocols in place or are structured in 

such a way that a request for subrogation waiver requires communication between 

multiple offices or departments and higher-level decision making—which means it takes 

time, time, time.  If a claimant’s settlement is predicated on the Employer/Insurer 

waiving subrogation, the claimant’s attorney should make that clear to defense counsel 

well in advance of mediation. 

E. General Releases & Voluntary Resignations 

No two General Releases or Voluntary Resignations are created equal.  Although 

most share the majority of elements in common, they are increasingly evolving to 

include terms that are more draconian than a claimant’s attorney or their client is 

willing to accept.  These terms can range from a liquidated damages clause equal to the 

total amount of the workers’ compensation settlement in the General Release to a 

provision in the Voluntary Resignation that forecloses the ability to apply for work with 

all affiliated entities of a Parent Company, which could severely diminish a claimant’s 

ability to find work in his/her field.  Oftentimes these documents are created by General 

Counsel or individuals other than those directly involved in the workers’ compensation 

claim and can require a great deal of bureaucracy before any changes are signed off on.  

To avoid a provision in one of these two documents becoming the obstacle to an 

otherwise successful mediation, as a defense lawyer, consider sending the proposed 

General Release and Voluntary Resignation to claimant’s counsel in advance of the 
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mediation to give him/her an opportunity to raise any objections and allow the parties 

time to work through those objections. 

F. Retirement Issues 

 As part and parcel to the General Release and Voluntary Resignation, there can 

be retirement issues that can and should be addressed prior to settlement.  These can 

sometimes go beyond the classic request of adding language that all vested retirement 

benefits are unaffected by the General Release.  For example, there can be situations 

where vesting schedules may be in doubt, or where a case may settle right on the cusp of 

an employee earning another year of service for purposes of increasing a pension benefit 

(for which the claimant would like credit), and any number of other considerations that 

might not be clearly delineated in the General Release.  These possible issues require 

claimant’s counsel to know the claimant and defense counsel to know his/her Employer 

well enough to spot these issues and address them in advance of a mediation because, 

again here, you are likely to run in to some red tape that is harder to cut than a National 

Lampoon’s Christmas Vacation turkey.   

G. Structured Settlements  

Although there are carriers or employers that, for whatever reason they deem 

appropriate, require a claim be settled through a structured settlement, fortunately, they 

are not ubiquitous in the workers’ compensation, non-catastrophic world.  As a defense 

counsel, you should seek to know your clients well enough to know whether this a 

potential issue for your case and, if it is, raise it long in advance of the mediation.  For 

anyone who has ever been told at mediation (after a number has been agreed upon) that 

the carrier requires a structured settlement knows what it’s like to be irritated. Defense 
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counsel finds him/herself sitting on I-85/I-75 in traffic at 4:00 p.m. on a Wednesday 

with a settlement that has just fallen apart.   

To avoid this scenario, plan ahead and prepare the claimant’s attorney and the 

mediator, who both have the ability to help “sell” the claimant on the structure. If 

defense counsel is not familiar with the terms or intricacies of the structure or is not 

comfortable with answering questions about it, the Employer/Insurer should consider 

having written materials about the structure on-hand at the mediation or (better yet) 

having a representative from the structure company available by phone or in-person at 

the mediation.  

H. Bankruptcy  

It should always be disclosed to defense counsel if a claimant has a pending 

bankruptcy at the time the parties are attempting settlement.  In most instances, the 

claimant’s attorney will insist upon approval of the settlement from the Bankruptcy 

Court prior to submission of the stipulation documents to the State Board for approval.  

This process can take anywhere from weeks to months and can be unpredictable and 

sometimes difficult to navigate.  Therefore, particularly in claims where the claimant is 

receiving ongoing TTD benefits, any potential delays with respect to submission of the 

settlement documents to the State Board should be addressed and understood by all the 

parties involved so as to avoid frustration and/or the possible withdrawal of consent to 

the settlement.   
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Consequences of some workplace injuries are often tragic.  Although, thankfully, workplace 
deaths are rare, they often are compensable. Under the Georgia Workers’ Compensation Act, an 
employee’s death is compensable, whether the death occurred at the time of the accident or 
later as a result of the accident, as long as the accident was a cause of death.  The accident need 
not be the sole cause of the death.  Under Georgia law, it is sufficient that the workplace injury 
triggered, activated, or aggravated a disease or condition that contributed to the employee’s 
death. Of course, to recover under the Act for any work-related injury, the claimant has the 
burden of proving the accident arose out of and in the course of employment.  When an 
employee’s death is unexplained, if the employee is found in a  place where he might reasonably 
have been expected to be in the performance of his duties and the death is unexplained, a 
presumption exists that the death arose out of the deceased employee’s employment.  For 
example, in Zamora v. Coffee Gen. Hosp., the Georgia Court of Appeals held that the death of a 
maintenance worker who was found robbed and strangled at work was compensable.  162 Ga. 
App. 82, 290 S.E.2d 192 (1982).  Because there was insufficient evidence to explain the reason 
for the strangulation, the court found that the “precipitating causative factor” of the death 
remained unknown.  Thus, the employee’s death was presumed to arise out of his employment. 

When a compensable death arising out of a workplace injury occurs, the worker’s family is 
typically entitled to death benefits under Georgia’s Workers’ Compensation Act to ease the 
financial burden on the family. Thus, the employer and insurer have several continuing 
obligations. Under O.C.G.A. § 34-9-265(b), these obligations generally include any medical 
expenses incurred by the employee before death, “reasonable burial expenses” up to $7,500, 
and weekly ongoing compensation for the employee’s surviving dependents. The compensation 
rate is equal to two-thirds of the deceased employee’s weekly income. Under new legislation, for 
deaths occurring on or after July 1, 2019, the maximum benefit is now $675 per week. An 
employee’s dependents are usually his/her spouse, children, and/or dependent stepchildren.  
However, it could be any person who can show they were dependent on the deceased’s income. 

In Glens Falls Indem. Co. v. Jordan, the Georgia Court of Appeals defined a dependent as “one 
who looks to another for support or one who is dependent on another for the ordinary 
necessities of life to which he has become accustomed.”  56 Ga. App. 449 (1937).  A dependent 
must have been dependent upon the employee for at least three months prior to the employee’s 
death to be in the position to recover some or all of the benefits owed to the employee.  When 
the employee has no surviving dependents at the time of his death, O.C.G.A. §34-9-265(f) 
requires the employer to pay the State Board of Workers’ Compensation either half of the 
benefits that would have been payable to such dependent(s) if one or more existed or 
$10,000.00, whichever is less.  These funds paid to the Board are deposited in the general fund 
of the state treasury.  
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A dependent must be classified as either a primary or secondary beneficiary to determine the 
priority of the claim of any surviving dependents and what benefits each is owed.  While a primary 
beneficiary is receiving benefits, any secondary dependent receives nothing.  For example, in 
Mays v. Glens Falls Indem. Co., a primary totally dependent minor child was entitled to death 
benefits, but the secondarily dependent mother of the deceased employee was not entitled to 
recover anything.  77 Ga. App. 332 (1948).  A secondary beneficiary will only receive benefits 
upon the primary beneficiary’s death or waiver of the benefits.  If there is more than one primary 
beneficiary, the benefits paid by the employer are divided between the beneficiaries. Thus, if a 
primary beneficiary loses the status of “dependent,” the employer will continue to pay the same 
amount of benefits to the remaining primary beneficiaries, and that total amount is divided 
among the remaining primary beneficiaries.  

Dependents must also be further classified as either totally dependent or partially dependent.  
Certain dependents are presumed to be total dependents for the purpose of Workers’ 
Compensation benefits.  In limited circumstances, both the child and surviving spouse of a 
deceased employee are deemed to be primary beneficiaries that are totally dependent upon the 
employee for support.  Per O.C.G.A. § 34-9-13, the term “child” includes any dependent 
stepchildren, legally adopted children, posthumous children, and acknowledged children born 
out of wedlock, but excluding married children.  A dependent child is one that is under the age 
of 18 or enrolled full time in high school; over 18 and physically or mentally incapable of earning 
a livelihood; or under the age of 22 and enrolled in postsecondary institution of higher learning.  
A surviving spouse may be presumed totally dependent if the spouse was not living separately 
from the deceased for 90 days immediately prior to the accident.  Both a child and a surviving 
spouse fitting the definitions under the Act are presumed to be totally dependent, though 
dependency may be rebutted.  However, as of July 1, 2000, employment of the surviving spouse 
no longer has any bearing on dependency.   

A dependent who was totally dependent on the deceased employee’s earnings for support at the 
time of the injury will receive benefits equal to the benefits the employee would have received 
for the compensable workplace accident.  If a dependent is found to only be partially dependent 
on the employee’s earnings, that dependent will receive benefits in proportion to the amount 
contributed by the deceased employee to the partial dependent. The appropriate proportion is 
taken from the employee’s average weekly wage.  When an employee is survived by a totally 
dependent spouse and child or children, the spouse receives the full amount of dependent 
benefits.  If the spouse dies while the children are still deemed dependent, the benefits are 
divided equally among the remaining children. 
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If a person is not presumed to be dependent, it is still possible for that person to prove 
dependency “in fact” under O.C.G.A. § 34-9-13(d).  To prove dependency in fact, the person must 
show they were dependent on the date of the accident and they had been dependent for at least 
3 months prior to the accident. However, in 1990, the Georgia Court of Appeals held in Williams 
v. Corbett that dependency benefits will be denied if dependency arose out of a meretricious 
relationship.  195 Ga. App. 85 (1990).   Meretricious relationships are those in which persons of 
the opposite sex live together continuously and openly in a relationship similar to marriage. 
Further, the relationship includes either sexual intercourse or the sharing of living expenses. 

Under Georgia law, there are also circumstances in which benefits may be terminated. Benefits 
are only payable during dependency. When the dependency ends, so do the benefits. For 
example, when a surviving spouse is remarried or cohabiting in a meretricious relationship, 
benefits are terminated. Benefits will also be terminated if the spouse dies and when the spouse 
reaches age 65 or 400 weeks have passed, whichever is later. If the deceased employee received 
benefits prior to his death, the weeks he received benefits are included in the total number of 
weeks payable to the dependent spouse. For example, if the employee survived and was paid for 
10 weeks following the accident but prior to his death, the surviving spouse’s benefits would 
terminate after receiving 390 weeks of benefit payments.  Additionally, the maximum amount of 
compensation paid to a sole surviving spouse is currently $230,000.00 (previously $220,000.00 
and $150,000.00). A dependent child’s benefits similarly cease when the child reaches 18, unless 
the child enrolled full-time in high school, is physically or mentally incapable of earning a 
livelihood, or is under the age of 22 and is a full-time student or the equivalent in good standing 
enrolled at a post-secondary institute of higher learning.  A dependent in fact’s benefits are 
terminated at the greater of the dependent reaching the age of 65 or after payment of 400 weeks 
of benefits.   
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CASE STUDY #1:  The deceased was killed, leaving a 20-year-old widow, and has an average weekly wage 
of $600.00 and a corresponding Temporary Total Disability rate of $399.96. Normally, a surviving spouse 
could receive $399.96 until she turned 65, unless the surviving spouse either remarries or lives in a 
meretricious relationship. However, according to 34-9-265(d) the surviving spouse could receive, at most, 
$230,000.00.   

 

CASE STUDY #2:  The Claimant has an average weekly wage of $600.00 with a corresponding workers’ 
compensation wage of $399.96.  The Claimant dies with a 40-year-old husband and a 2-year-old child. 

Analysis: The benefits would be calculated as follows: The minor child would have a total of 20 years in 
which he could collect benefits. The surviving spouse would continue to collect benefits for 25 years (until 
he reaches age 65). Therefore, for the next 20 years the benefits would be split between the deceased’s 
child and the surviving spouse (unless the surviving spouse either remarries or lives in a meretricious 
relationship or the child does not enroll in secondary education).  So for 20 years they split $399.96 (or 
$199.98 each) until the child turns 22 and then for the remaining 5 years the surviving spouse would get 
the entire $399.96 per week.  

 

CASE STUDY #3:  The deceased was killed (average weekly wage of $600.00 and a corresponding 
Temporary Total Disability rate of $399.96) and left a surviving spouse aged 30. The Claimant also has one 
child, who is 21 years and 9 months old, from another marriage and who is in her last semester of college.   

Analysis:  The spouse and the child split $399.96 for 3 months and then the surviving spouse gets $399.96 
for 35 years or $727,927.20. 
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THE CONSERVATORSHIP PETITION 
Tips for Getting It Right the First Time 

 
 

 

 

 

 

 

 

 

 
Liesa A. Gholson 

Administrative Law Judge 
Division Director, ADR 

Georgia State Board of Workers’ Compensation 
06 September 2019  
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Death Claims – Dependent Minors or  

Legally Incapacitated Adult Dependents 
 

In the unfortunate event that an employee dies there are often dependent survivors. If the 

dependents are minors or legally incapacitated adults, a conservator should be appointed 

to pursue and administer the workers’ compensation benefits payable to survivors.  

O.C.G.A. §34-9-226 and Rule 226 cover the appointment of a conservator for dependents. 

O.C.G.A. §34-9-226(b) provides that the Board has authority to establish procedures for 

appointing conservators for the purpose of administering workers’ compensation rights and 

benefits. Such conservator is authorized to receive and administer weekly income benefits 

on behalf of and for the benefit of the minor or legally incompetent person. O.C.G.A. §34-

9-226(b)(1). 

The Board has established procedures for petitioners to be appointed conservators and 

those procedures are detailed in Board Rule 226. 

 

Rule 226. Procedures for Appointing Conservator for Minor or Incompetent Adult.  

(a) A petition for the Board to appoint a temporary conservator to bring or defend an action 

under this chapter and/or to receive and administer workers' compensation benefits for a 

minor or incompetent adult should be filed with the Board at the time the WC-14 is filed. 

In the case of any stipulated settlement, a conservatorship petition shall be filed prior to, 

and separately from, the filing of a stipulated settlement agreement.  

If payment to the minor or incompetent adult is pursuant to a WC-2, the 

conservatorship petition should be filed with the Board and a conservator appointed prior 

to the payment of any monetary benefits to them.  
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(b) Any applicant for conservatorship shall consent to a criminal history record check at 

the time the petition for conservatorship is submitted to the Board via a Form WC-226(a) 

or Form WC-226(b). In addition, the applicant shall attach supporting documentation 

necessary to process the request.  

(c) If a petition is filed on behalf of a minor child or children, the petitioner shall inform, 

in writing, the Board whether the minor child or children reside with the petitioner.  

(d) If a petition is filed with the Probate Court or any other court, the parties are directed 

to immediately notify, in writing, the Board. If the Probate Court or any other court 

appoints a conservator, the parties shall file a copy of the order with the Board.  

(e) (1) All objections shall be made on Form WC-102D. When attaching documents as 

evidence to objections, do not use tabs to separate documents.  

(2) Any party or attorney filing a request or objection shall also serve a copy on all 

counsel and unrepresented parties, along with supporting documents, including a separate 

certificate of service identifying the names and addresses served.  

(3) When filing a motion for reconsideration, the parties or attorneys shall: (1) 

Immediately notify the Board or assigned Administrative Law Judge by telephone call; (2) 

Use the ICMS doc-type labeled motion for reconsideration; and (3) serve a copy on all 

counsel and unrepresented parties, along with supporting documents, including a separate 

certificate of service identifying the names and addresses served. 
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Tips for Getting it Right the First Time 
(the fine print matters) 

 
Form 226a, Petition for Appointment of Temporary Conservator of Minor(s) 

 

1. Until there is a claim file, the Board cannot process a conservatorship petition.  Check 

to see if a claim file exists, and if not, create one by filing a Form WC-14 Notice of 

Claim, if you represent the petitioner, or a Form WC-1 Employers First Report of Injury 

if you represent the employer/insurer.  

2. Petitioner’s name:  provide the petitioner’s full legal name, including middle name(s) if 

any. 

3. Petitioner’s Social Security Number – this is needed for running the criminal 

background check which the ALJ will consider when determining whether the proposed 

Conservator should be appointed. Provide the full SSN, not merely the last four digits.  

4. Petitioner’s email and phone number – the Board will use these to contact the petitioner 

for any supplemental information that might be necessary and if the petition is granted, 

when adding the Conservator as a party to the claim.  

5. When listing the minor(s), use full legal names, including middle name(s) if any. 

6. You may add multiple children on one form; list in order of birth, for the ALJ’s 

convenience. 

7. Minor(s) date(s) of birth:  list in birth order, matching the order the children are named 

above. 

8. Relationship between children and petitioner:  as the fine print says, you must attach 

supporting documentation such as marriage or birth certificates, letters of guardianship, 

orders of custody or support, etc. Failure to provide adequate supporting documentation 

will result in delay at best, and denial at worst.  
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9. If the petitioner is not the parent of the child or children, provide an explanation of why 

the petitioner is the most appropriate person to be appointed as conservator.  

10.  If the child does not reside with the petitioner, provide an explanation of why the 

petitioner is the most appropriate option for conservator and explain where the child 

lives. 

11. The petitioner must sign where indicated on page two, and have the signature notarized.  

12.  Complete the Certificate of Service on page two.  

13.  Page three – the background check consent form:  List arrests and convictions, if any.  

Omissions, when discovered, can make petitioner’s appointment as conservator very 

unlikely. If there are occurrences to report, an explanation of each can be filed along 

with the other supporting documentation. 

14.  Be sure to fill out the consent form completely, have it signed and notarized. 

15.  File the Form WC-226a with the Board.  These are filed in paper and scanned into the 

file. You may call the ALJ before mailing – the ALJ might have additional instructions 

which could expedite your request.  

16.  File the Form WC-226a separately, apart from any other filed materials. To reach an 

ALJ for consideration and ruling, the form must enter automated ICMS workflow as a 

Form WC-226a, not as a part of anything else.  

17.  DO NOT file the Form WC-226a as part of any “Stip Supplemental” filing. 

18.  DO NOT file the Form WC-226a as an attachment to an Attorney Fee Contract or Form 

WC-14 Notice of Claim. 

19.  If there are multiple petitioners for different children or groups of children, file a 

separate Form WC-226a for each petitioner. 

20.  If there are multiple petitioners for the same children (such as an older brother and 

sister for their younger siblings, or an aunt and uncle, etc.), list all petitioners on the 

same WC-226a. 
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21.  If you are filing a conservatorship decision from the Probate Court, Family Court, etc., 

contact the ALJ to request any specific instructions. 

22.  For all claims in which a hearing has not been requested, contact the ADR Division 

(404-656-2939) for questions. 

23.  If a hearing request has been filed and trial division ALJ has been assigned to the claim, 

contact that ALJ for questions.   

24.   Form WC-226a can be printed from the Board’s website, www.SBWC.georgia.gov, 

under the Publications and Forms heading.  

 

Form 226b, Petition for Appointment of Temporary Conservator  

for Legally Incapacitated Adult 

 

1. Until there is a claim file, the Board cannot process a conservatorship petition.  Check 

to see if a claim file exists, and if not, create one by filing a Form WC-14 Notice of 

Claim, if you represent the petitioner, or a Form WC-1 Employers First Report of 

Injury if you represent the employer/insurer.  

2. Petitioner’s name:  provide the petitioner’s full legal name, including middle name(s) 

if any. 

3. Petitioner’s Social Security Number – this is needed for running the criminal 

background check which the ALJ will consider when determining whether the 

proposed Conservator should be appointed. Provide the full SSN, not merely the last 

four digits.  

4. Petitioner’s email and phone number – the Board will use these to contact the petitioner 

for any supplemental information that might be necessary and if the petition is granted, 

when adding the Conservator as a party to the claim.  
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5. When listing the legally incapacitated adult, use the full legal name, including middle 

name(s) if any. 

6. Relationship between the legally incapacitated adult and petitioner:  as the fine print 

says, you must attach supporting documentation such as marriage or birth certificates, 

letters of guardianship, orders of custody or support, etc. Failure to provide adequate 

supporting documentation will result in delay at best, and denial at worst.  

7. Reason(s) a conservator is necessary: You must attach an affidavit given by a qualified 

physician who has recently examined the adult. The affidavit should include the 

qualifications of the physician, an explanation of how familiar the physician is with the 

adult and the disabling condition(s), an explanation of the adult’s incapacity, and a 

statement of how long the incapacity is likely to persist. Failure to attach the 

appropriate supporting medical documentation will result in delay or denial. 

8. The petitioner must sign where indicated on page two, and have the signature notarized.  

9.  Complete the Certificate of Service on page two.  

10.  Page three – the background check consent form:  List arrests and convictions, if any.  

Omissions, when discovered, can make petitioner’s appointment as conservator very 

unlikely. If there are occurrences to report, an explanation of each can be filed along 

with the other supporting documentation. 

11.  Be sure to fill out the consent form completely, have it signed and notarized. 

12.  File the Form WC-226b with the Board.  These are filed in paper and scanned into the 

file. You may call the ALJ before mailing – the ALJ might have additional instructions 

which could expedite your request.  

13.  File the Form WC-226b separately, apart from any other filed materials. To reach an 

ALJ for consideration and ruling, the form must enter automated ICMS workflow as a 

Form WC-226b, not as a part of anything else.  

14.  DO NOT file the Form WC-226b as part of any “Stip Supplemental” filing. 
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15.  DO NOT file the Form WC-226b as an attachment to an Attorney Fee Contract or 

Form WC-14 Notice of Claim. 

16. If you are filing a conservatorship decision from the Probate Court, Family Court, etc., 

contact the ALJ to request any specific instructions. 

17.  For all claims in which a hearing has not been requested, contact the ADR Division 

(404-656-2939) for questions. 

18.  If a hearing request has been filed and trial division ALJ has been assigned to the 

claim, contact that ALJ for questions.   

19.   Form WC-226b can be printed from the Board’s website, www.SBWC.georgia.gov, 

under the Publications and Forms heading.  
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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