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Have you ever thought about how laws affect your relationships 
with others? With your friends, for example, or with your par-
ents? This chapter looks at the relationship between parents 

and children. What do you think your legal rights and duties are toward 
your parents? What are your parents’ rights and duties toward you?

Protecting children is in the broad interest of societies and gov-
ernments. Governments believe that children need support until they 
reach a certain age. In Georgia, that age is generally 18. Parents are 
responsible for their children unless a court takes away their rights to 
their children either temporarily or permanently. The court must then 
find someone else to care for the children. 

RIGHTS OF CHILDREN

When a child enters into a family, the husband and wife assume new 
legal rights and duties. These duties continue until

• the child reaches the age of majority or adulthood (18 years old 
in Georgia or 20 if the child is enrolled in secondary school),

• the child gets married, or
• the child becomes an emancipated minor, meaning that the court 

declares that the child can survive independently apart from his 
or her parents.

The Right to Support
The Georgia Code requires each parent to provide for the mainte-
nance, protection, and education of his or her child until the child 
reaches the age of majority or age 20 if the child is enrolled in a sec-
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ondary school. Before 1979, only fathers had a 
legal duty to support their children. The case of 
Orr v. Orr (discussed in chapter 8) extended this 
duty to mothers.

Parents must provide children with the ne-
cessities: food, clothing, housing, and medi-
cal care. Moreover, they have an obligation to 
supervise their children and to provide proper 
parental care and control for their physical, men-
tal, and emotional health and moral develop-
ment. They also have an obligation to see that 
children go to school at least as long as the law 
requires (in Georgia, the age of 16).

The parents in the following situations all 
claim that because of circumstances, they no 
longer have to support their children. Are they 
right?

SITUATION 1 Pat is a widow, and her job 
keeps her on the road. She has therefore ar-
ranged for her daughter, Ginger, seven, to live 
with her sister. Her sister has several children. 
Ginger is just one more to feed. Pat figures 
she doesn’t need to pay her sister any money 
for Ginger’s support. She needs all the money 
she makes anyway.

SITUATION 2 Lewis, five, is a troubled child. 
He was born out of wedlock. Both of his par-
ents have their own separate families. He lives 
with his mother, Aline. His father, Woody, is sup-
posed to pay child support but rarely does. 

Should Woody feel responsible for his son? Why 
or why not?

SITUATION 3 Jesse is divorced and lives far 
away from his former wife and two young chil-
dren. He knows they’re getting by. Besides, he 
wants to remarry and needs his entire salary. 
He stops sending child support payments.

As long as parents have parental rights to 
their children, they have a legal duty to support 
them financially. The parents’ obligation holds 
true even if the children do not live in their 
homes. If a child lives with a relative, the rela-

tive could sue for the child’s support from a liv-
ing parent. In situation 1, Pat’s sister could sue 
her for Ginger’s support.

The legal duty of support extends to both 
parents of illegitimate children. In situation 2, 
the father has a legal duty to pay support. An il-
legitimate child is one whose parents were not 
married to each other when the child was born 
and do not later marry. Georgia statutes now re-
fer to illegitimate children as children born out 
of wedlock. Note that the law favors the legitim-
ation of children. It assumes that it is in the best 
interest of the children. For this reason, Georgia 
law recognizes the children of a bigamous mar-
riage as legitimate. Further, a child can be legiti-
mated if a father legally recognizes a child as his 
by marrying the mother or by filing a petition in 
superior court for a legitimation order. 

What if, in situation 2, Woody denied that he 
was Lewis’s father? Is there anything that Aline 
could do? When it is not certain who the father 
of a child is, the mother, the alleged father, the 
child, or the child’s custodian may ask the su-
perior court to determine paternity. In such a 
case, the court may require the parties involved 
to take a human leucocyte antigen (HLA) blood 
test. Such tests are considered to be reliable in 
determining fatherhood. Additional scientific 
tests to establish paternity can be ordered by the 
court. One of these tests is a deoxyribonucleic 
acid (DNA) probe. If the DNA test establishes 
a 97 percent or greater probability that the man 
in question is the father, then he is presumed to 
be the father unless he can prove through other 
evidence that he is not. If it were proved that 
Woody is Lewis’s father, the court would require 
him to support Lewis.

In a divorce, the settlement for child support 
is a court order, and the court will strictly enforce 
it. In situation 3, Jesse could be held in contempt 
of court for failing to pay support. He could be 
put in jail for failing to pay child support or be 
charged with abandonment.

The court may also garnish the wages of 
the parent who has failed to pay. That is, the 
court can order the parent’s employer to deduct a  



118 CIVIL LAW

certain amount from each paycheck and send it 
to the other parent. A garnishment is usually ini-
tiated by the parent who is supposed to receive 
the support.

Another way in which the courts enforce 
child support payments is called an income de-
duction order. Child support is automatically 
withheld from the paycheck of the parent who 
is ordered to pay the child support. This money 
is sent directly to the other parent.

Sometimes the court orders a father to pay 
child support into the registry of the county 
court. The registrar then pays the mother the 
child support, taking a small percentage as a 
fee.

Recent state and federal laws have strength-
ened the enforcement of child support. For ex-
ample, federal laws help locate fathers who have 
abandoned their children. Fathers can be found 
through social security numbers and by other le-
gal means. It is becoming more difficult to avoid 
child support obligations.

What if a parent cannot financially support 
the children? Families that cannot provide for 
children under age 18 may be eligible for fi-
nancial assistance through Aid to Families with 
Dependent Children (AFDC). This federal pro-
gram is administered in Georgia through the 
county Department of Family and Children Ser-
vices (DFCS) (see figure 9-1).

Other government aid may be available for 
people with low incomes. Examples are Medicaid 
and food stamps (which provide partial payment 
of health care and grocery bills). Public assistance 
is not a gift, however. Consider the following 
situation.

SITUATION 4 Burt walked out on his wife, 
Karen, and three young children. Karen was not 
able to get a job that paid enough to support 
herself and the children, so she obtained aid 
through AFDC. Two years later, Burt was lo-
cated in a neighboring state. He had a good job. 

Was Burt liable for past support of the chil-
dren?

Georgia’s Child Support Recovery Act (1973) 
says the “payment of public assistance to or on 
behalf of a child creates a debt due . . . the state 
by the parent or parents responsible for the sup-
port of the child.’’ The act enables DFCS to be 
reimbursed by the parent who should have been 
paying child support. In situation 4, Burt would 
be liable for present and past support, meaning 
that DFCS could get its money back by garnish-
ing Burt’s wages. Burt could be charged with the 
crime of child abandonment.

The Right Not to Be Abused 

SITUATION 5 Sometimes Ollie, age 12, misses 
school. His pal, Matt, assumed that Ollie was 
sickly. One day Ollie tells Matt that when his 
mother gets mad at him she locks him in his 
room, sometimes without food. He shows Matt 
bruises on his hands from pounding on the 
door. Matt knows that Ollie is always truthful. 

What should Matt do?

Children have the right not to be abused. 
The law protects them from physical abuse (situ-
ation 5) and emotional abuse by parents or other 
people. Parents have the duty to protect their 
children from abuse by others.

FIGURE 9-1

Department of Family and Children Services 
(DFCS)

he Department of Family and Children Services
(DFCS) is part of Georgia’s Department of 
Human Resources. Each county has a DFCS 

office. Each provides a variety of social services, includ-
ing foster care for abused and neglected children and 
adoption placements. Child protection services include 
investigation of reported child abuse. DFCS also offers 
services such as home management aid, family planning, 
and employment counseling. DFCS administers welfare 
and assistance programs such as food stamps and Aid to 
Families with Dependent Children (AFDC).



Children 119

You have learned about the 1981 Georgia 
law providing court protection against family 
violence. However, victims of family violence are 
often afraid to report abuse. Also, friends, neigh-
bors, or teachers often hesitate to get involved.

Georgia law requires those working in many 
professions to report suspected child abuse. 
These professions include doctors and nurses; 
school teachers, administrators, and guidance 
counselors; social workers; child care and child-
counseling personnel; and law enforcement of-
ficers. It is a crime for these people to deliber-
ately fail to report suspected abuse. The law does 
not require other people, such as neighbors, to 
report suspected child abuse. However, to en-
courage them to do so, the law protects well-
intentioned people who report child abuse from 
being sued for slander.

Whom should you call in your county to 
report child abuse? The county DFCS office 
should be contacted. Look under entries for your 
county in the phone book. Child abuse can also 
be reported to a juvenile court service worker, 
the police, or the district attorney.

Children also have the right not to be ne-
glected by their parents. A parent must provide 
adequate food, clothing, and shelter for his or 
her child. Adequate means just that. It does not 
mean designer clothes or everything else that a 
child ever wanted. A child who does not receive 
adequate food, clothing, and shelter may be de-
termined by the court to be deprived. Neglect 
can also be reported to DFCS, which can help 
the family obtain necessary food, clothing, and 
shelter.

RIGHTS OF PARENTS

Along with their responsibilities to their children, 
parents have some rights provided by the law. 
Parents have considerable power over the lives 
of their minor children. They can require obedi-
ence from them. Generally, they have the right 
to represent them in court. However, in cases in 
which the parent is the victim of a crime and he 
or she alleges that it was committed by the child, 
the parent cannot represent the child. In this case, 

the court must appoint an attorney to represent 
the child’s interest. Parents also have the right to 
control the personal property of their children.

SITUATION 6 Sandra works every day af-
ter school washing dishes in a restaurant. Her 
mother insists that she contribute 75 percent 
of what she makes to the family. 

Is this demand legal? Is it fair?

Legally, both parents of a child are entitled 
to the services and earnings of the child. If the 
mother and father are divorced, the parent who 
has physical custody is legally entitled to the 
child’s services and earnings. Most parents, how-
ever, allow children to keep their earnings.

Parents have the right to require that minor 
children live with them and obey their reason-
able and lawful commands. Under Georgia law, 
parents also have the right to administer rea-
sonable discipline. This discipline can be “in 
the form of corporal (physical) punishment, re-
straint, or detention.”

The key word in the paragraph above is rea-
sonable. Is it reasonable for a parent to command 
a child to clean up his or her room or take out 
the garbage? Would it be reasonable for a par-
ent to order a child to hold up a bank or stay in 
a closet for a week? Unless the child were physi-
cally unable to do the tasks, the courts would 
likely consider the first two commands quite 
reasonable. The third demand (that a child do 
something illegal) would not be reasonable. The 
fourth would be considered abusive.

SITUATION 7  Cindy’s parents are having 
trouble with her. Cindy, who is 14, leaves the 
house at night without permission. She some-
times doesn’t get back until after midnight. 
She misses school half the time. Her father 
and mother are worried and no longer know 
what to do. 

What are their choices? Can the courts en-
force obedience to parents?
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A child who will not obey his or her parents 
or go to school is considered unruly. Figure 9-
2 lists behaviors considered by Georgia law to 
be unruly. There are many ways in which par-
ents can deal with unruly children. To avoid in-
volvement with the court, Cindy’s parents and 
Cindy might obtain counseling or participate 
in some form of family therapy. Cindy’s parents 
might send her to a school specializing in prob-
lem children.

What if the problems continue? Then Cin-
dy’s parents could sign a juvenile court petition 
charging Cindy with ungovernable or unruly 
behavior.

If approved by an intake officer, Cindy’s case 
would be reviewed by the court. A judge might 
exercise one of several alternatives. The judge 
could have Cindy and her parents enter into a 
contract outlining their rights and obligations. 
The contract might describe certain behaviors 
required of Cindy as well as her parents. If either 
Cindy or her parents failed to comply with  
the contract, they could be held in contempt 
of court.

Another court option might be to place 
Cindy on probation. She would have to meet 
certain requirements (for example, attend school 
daily and take particular classes) to avoid fur-
ther discipline from the court. If necessary, the 

court could assign Cindy temporarily to a group 
home or other place for children having similar 
problems.

O n l y  t h e  F a c t s
1. When do children become legally 

independent of their parents?
2. What are the legal obligations of 

parents to their children?
3. What are the obligations of citizens in 

reporting child abuse?

Can a parent legally require a child to clean his 
or her room?

FIGURE 9-2

What Is an Unruly Child?

“Unruly child” means a child who

 a. while subject to compulsory school attendance is 
habitually and without justification truant from school; 
or

 b. is habitually disobedient of the reasonable and law-
ful commands of his/her parent, guardian, or other 
custodian and is ungovernable; or

 c. has committed an offense applicable only to a child; 
or

 d. without just cause and without the consent of his/her 
parent or legal custodian deserts his/her home or 
place of abode; or

 e. wanders or loiters about the streets of any city or in 
or about any highway or any public place, between 
the hours of 12:00 midnight and 5:00 a.m.; or

 f. disobeys the terms of supervision contained in a 
court order that has been directed to the child,  
who has been adjudicated unruly; or

 g. patronizes any bar where alcoholic beverages are  
being sold unaccompanied by his/her parents,  
guardian, or custodian or possesses alcoholic bev-
erages; and

 h. in any of the foregoing is in need of supervision, 
treatment, or rehabilitation; or

 i. has committed a delinquent act and is in need of 
supervision but not of treatment or rehabilitation.

Source: Adapted from Official Code of Georgia Annotated §15-11-2.
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4. Name at least two rights of parents.
5. List several behaviors of a child that 

the law terms as unruly.

T h i n k  A b o u t
1. It is the responsibility of the govern-

ment to care for members of our 
society (young or old) who can’t care 
for themselves and whose families 
can’t or won’t. Give reasons for and 
against this statement.

2. In the People’s Republic of China, 
people are required by law to sup-
port their elderly parents if such help 
is needed. Discuss whether such a law 
should be enacted in this country.

3. Give reasons why parents should 
be entitled to the earnings of their 
children. Can you think of arguments 
against this right?

WHO WILL TAKE CARE  
OF THE CHILDREN?

Usually, it is expected that children will be cared 
for by their parents. But what happens when a 
marriage ends and the parents—or court—must 
decide who gets the children? Typically, one par-
ent (historically, the mother) is awarded physical 
custody. The child then lives with this parent, 
who makes most of the day-to-day decisions af-
fecting the child’s life. The other parent (or the 
noncustodial parent) usually has the right to visit 
with the child. This visit might take place at his 
or her separate home. This parent is usually ob-
ligated to pay support for the child.

A concept that is becoming more popular in 
Georgia is joint custody, a situation in which par-
ents share custody of their children. In practice, 
the mother might keep the children on week-
days and the father on weekends and holidays. 
In some cases, the children might live with each 
parent on alternating weeks. Divorced parents 
who can cooperate well together have chosen 
this type of custody for the children. 

Parents themselves can enter into an agree-
ment regarding custody. It will be effective unless 
the judge decides otherwise. If parents cannot 
agree, the judge makes the decision. This deci-
sion may be difficult. Both spouses may be able 
to provide a wholesome environment for the 
child, but the judge must decide which home 
would be better.

Whatever type of custody is chosen, it may 
not be a permanent decision. In Georgia, either 
parent may file an action to amend the terms of a 
custodial arrangement whenever he or she feels a 
change should be made. For the court to approve 
the petition, the parent must show a substantial 
change in circumstances affecting the welfare 
and best interest of the child.

Based on this standard, do you think the fol-
lowing situations justify changes in custody?

SITUATION 8 Dorothy Jones remarries. She 
asks the court to change the custody of her 
two children from her former husband to her-
self. She says that she will now be able to stay 
at home with them. She says she can give them 
better care than he can.

SITUATION 9  Ken and Susan have been 
brought up as Methodists, the religion of their 
mother. When custody is given to their father, 
he begins taking them to his Jewish synagogue. 
Since the father is bringing them up in a dif-
ferent faith, the mother thinks he should be 
denied custody.

In general, grounds for change of custody 
have to be very substantial. Remarriage has 
not in itself been considered by the courts to 
be sufficient reason for a change of custody. A 
court might not see the change in situation 8 
as great enough to justify moving the children 
from a stable environment, nor in situation 9 is 
the mother likely to be given custody. Georgia 
courts have generally held that the parent with 
custody is entitled to bring up the children in 
his or her faith. What seems to be in the best 
interest of the children is the chief guideline 
for the judge.
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What Will Happen to Me?
Children whose parents are divorcing will prob-
ably wonder if they have a voice in who gets 
custody. Before the age of 14, children may or 
may not be consulted about their wishes. Upon 
reaching 14, a child has the legal right to choose 
which parent he or she wishes to be the custodial 
parent. The court must accept the child’s choice 
unless the other parent proves that the chosen 
parent is unfit.

In some disputes over custody, the court will 
appoint a lawyer to represent the children. Ap-
pointed only for the court action, this lawyer is 
called a guardian ad litem. This lawyer talks to 
the children and other people involved in their 
lives, including parents, teachers, and counselors. 
The lawyer presents the court evidence of what 
will be in the children’s best interest and makes 
a recommendation for custody.

Georgia law provides that the divorced par-
ent without custody has a “natural right of ac-
cess” to the child, or visitation rights. These 
rights may be denied only under exceptional 
circumstances. An agreement about visitation 
rights must be made at the time of the divorce 
settlement. If the parents cannot agree, the court 

decides for them. The agreement can later be 
modified. A guardian ad litem may also give the 
court a recommendation regarding visitation.

SITUATION 10 Mike’s mother and stepfather 
are getting divorced. His mother will have cus-
tody of Mike. Mike enjoys doing things with his 
stepfather. Mike’s stepfather would like to visit 
with Mike after the divorce. 

W ill he be allowed to do so?

It would be up to Mike’s mother as to whether 
Mike and his stepfather could continue to do 
things together. Under Georgia law, stepparents, 
grandparents, and foster parents do not have visi-
tation rights. Do you think they should have such 
rights?

A child whose parent remarries becomes a 
stepchild of the new spouse. The new spouse 
becomes the child’s stepfather or stepmother. 
In some instances, the new spouse may decide 
to adopt the stepchild. In most cases, both nat-
ural (or biological) parents must consent to the 
adoption.

In a joint custody arrangement, the 
children may live with their mother 
during the week and with their 
father on weekends and holidays.
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Uniform Child Custody Jurisdiction Act
Sometimes custody decisions cause a great deal 
of bitterness. Some parents actually kidnap their 
own children from their former spouses. Georgia 
and other states have passed a Uniform Child 
Custody Jurisdiction Act that helps the courts 
of different states cooperate in enforcing child 
custody orders. Another problem that this law at-
tempts to resolve is illustrated in situation 11.

SITUATION 11 Sharon’s parents have been 
separated for over a year, although they have 
never filed for a divorce. Sharon and her mother 
have always lived in Georgia. Sharon’s father 
recently moved to Kentucky. Sharon visits her 
father in Kentucky. While she is there, her father 
files for divorce in Kentucky. He asks the court 
to award him custody of Sharon. When Sharon’s 
mother learns about this situation, she immedi-
ately files for divorce in Georgia. She asks the 
Georgia court to award Sharon’s custody to her. 

What if each court awards custody of Sharon 
to a different parent?

The Uniform Child Custody Jurisdiction 
Act is intended to prevent contradictory custody 
orders. Under this act, the court in the state in 
which Sharon has been living for at least six 
months would ordinarily have jurisdiction to 
determine her custody.

A parent filing an action to gain custody of 
a child must tell the court where the child has 
been living for the last five years. The parent 
must also tell the court if there have been any 
other legal actions involving the custody of the 
child. In situations in which more than one case 
is pending in different states at the same time, 
the judges are supposed to communicate with 
each other to resolve any disputes.

In situation 11, Sharon’s father would have 
to tell the Kentucky court that Sharon had been 
living in Georgia. Sharon’s mother would have 
to tell the Georgia court about the case that was 
pending in Kentucky. The judges in both states 
would contact each other. They would prob-

ably decide that the Georgia court should de-
termine who is to have custody of Sharon be-
cause Georgia is the state in which Sharon has 
been living.

When Parents Can’t Meet Responsibilities
What happens when parents can’t or don’t take 
care of their children? As you have learned, there 
is some financial aid for parents who can’t afford 
to support their children. But what if a parent 
is too ill to care for a child, refuses to provide 
proper care for a child, or cannot break a pattern 
of severely abusing a child? 

A child who is neglected or abused is, by 
law, a deprived child. If a child is found to be 
deprived by the juvenile court, he or she may be 
removed temporarily or permanently from the 
parent’s home. The juvenile court might place 
the child in the temporary legal custody of the 
county DFCS. DFCS can place deprived chil-
dren in emergency care facilities, group homes, 
or with relatives. 

Sometimes, DFCS places the children under 
the care of foster parents. Foster parents are tem-
porary parents licensed by the state or desig-
nated by the court to care for children. They 
may be relatives of the child. Often foster par-
ents are simply a couple who wish to help such 
children.

If necessary, the juvenile court can terminate 
all of a parent’s rights regarding a child. It can 
do so if the parent has completely abandoned or 
severely neglected or abused the child. Abandon-
ing a child means the parent has failed to pay 
child support or to communicate with the child 
for over a year.

Termination of a parent’s rights means much 
more than taking the custody of a child away 
from a parent. After termination, the parent will 
have no further right to see the child or to in-
herit from the child, nor will the child have the 
right to inherit from the parent. The child may 
be adopted without the biological parent’s knowl-
edge or consent.

Understandably, courts are extremely reluc-
tant to take these measures. The bias of the law 
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supports parents caring for their own children. 
Termination will not be permitted without a full 
investigation and court hearing. The child must be 
represented by a lawyer at the hearing. The parent 
may choose to be represented at the hearing.

Under what conditions do you think the ju-
venile court should completely terminate the 
rights of a parent to a child? If a parent is men-
tally ill? very poor and uneducated? without a 
home? What should be the general rule?

The Supreme Court of Georgia has said that 
parental rights can only be terminated under cer-
tain circumstances:

• There is the present (not past) inability of 
a parent to care for the child.

• The deprivation is likely to continue.
• The continued deprivation is likely to 

cause serious physical, mental, emotional, 
or moral harm to the child.

The court must also find that it is in the child’s 
best interest that parental rights be terminated.

When parents’ rights to their children are 
ended, the court must appoint a guardian for 
the children. Guardians, under Georgia law, are 
persons responsible for minor children or others 
who cannot care for themselves. (Natural par-
ents are called natural guardians.) Usually, a tem-
porary guardian is named. A permanent home 
and guardian are then found. The permanent 
home might be with a relative or with permanent 
foster parents. If the child is adopted, the adop-
tive parents become the guardians.

When Children Are Adopted
Sometimes parents voluntarily give up, or sur-
render, their rights to their children. For exam-
ple, a woman may have a child she does not want 
to keep or feels unable to provide for. She may 
then decide to put it up for adoption.

The Adoption Process
An adoption is a legal process in which one or 
both parents (the adoptive parents) are legally 
substituted for the biological parents. When a 

child is adopted, the rights and duties of the bio-
logical parents end. There are no visitation rights 
for biological parents unless the adoptive parents 
allow visitation by the biological parents. A situa-
tion in which the biological parents may visit the 
child is known as an open adoption. An adopted 
child will not inherit from the biological mother 
and father unless he or she is named in a will.

CASE OF THE WANTED/ 
UNWANTED CHILD 

Lisa is going to have a baby. She is still in 
school and has no income. She is not mar-
ried and knows that she cannot support the 
child.

Chuck is the father. He is about seven 
years older than Lisa. Chuck plays the drums 
with a struggling country western band. He’s 
broke most of the time. He thinks Lisa 
should have an abortion. However, Lisa 
carries the baby to term. After it is born, 
she decides to put it up for adoption.

Lisa is advised to notify either the state 
Department of Human Resources or a li-
censed child-placing agency. She is told the 
mother and the father of the child (the bio-
logical parents) must consent to the adop-
tion unless one or both cannot be found. 
To start adoption proceedings, she and the 
child’s father must fill out and sign a form 
titled “Surrender of Parental Rights: Final 
Release for Adoption.”

After these surrender forms are signed, par-
ents have 10 days to withdraw their surrender of 
rights to the baby. This 10-day period is a cool-
ing-off period during which parents may change 
their minds. After this period, it is very difficult 
to withdraw the surrender.

Parents also surrender their rights to chil-
dren if they abandon them. Abandonment means 
deserting a child—that is, physically moving apart 
from the child—with the intent of ending the 
parental relationship. In adoption proceedings, 
the father sometimes cannot be located. Such 
abandonment may result in the forfeiture of his 
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natural parental rights. Legal abandonment oc-
curs when a parent fails to pay child support, 
communicate with the child, or visit with the 
child for over a year.

After a petition for adoption is filed, the De-
partment of Human Resources investigates this 
case to attempt to verify the information in the 
petition. The legal procedure for an adoption 
takes at least three months.

Rights of Natural Parents

CASE OF THE WANTED/ 
UNWANTED CHILD, concluded

Lisa’s baby is adopted by Andy and Gretchen. 
Andy manages a large grocery store. Gretch-
en teaches preschool children. They have not 
been able to have any children. They adopted 
the baby through proper court procedures.

However, Lisa lied when she filled out 
the surrender forms for adoption. She said 
she did not know where the father could be 
found. She said she was not even sure of 
his name. Because he wanted her to have 
an abortion, she didn’t think Chuck would 
care. Chuck was never notified about the 
adoption proceedings. 

Six months after the baby’s birth, Chuck 
learns about the adoption proceedings. His 
country western group is making it big. He 
has a new girlfriend. They plan to get mar-
ried soon. He’d like to have his child. He 
files a motion to set aside the adoption. He 
claims, as the child’s natural father, he was 
not given proper legal notice of the adop-
tion. Nor was his written consent obtained. 
He wants custody of his child.

In general, courts favor natural parents in de-
ciding cases involving adoption laws. In 1978, a 
Georgia statute put much more importance on 
the rights of the natural parents of a child who 
is placed for adoption.

A father has legal parental rights whether 
or not he is married to the mother. A biological 
father must be given the opportunity to care for 

and know his child. The 1990 Adoption Act spec-
ifies how the father of a child born out of wedlock 
is to preserve his right to object to the adop-
tion of the child and seek custody. If, as in the 
case of Lisa, the mother knows who the father 
is, she must, by law, reveal his identity and loca-
tion. The father must be given personal written 
notice of the adoption proceedings, if possible. 
Otherwise, an attempt must be made to notify 
him through a notice in a newspaper. 

The natural father has a right to ask the court 
for custody of the child if he has made any efforts 
to support the child in the past or to develop a 
relationship with the child. Recently, the Geor-
gia Supreme Court ruled that the father must 
be given an opportunity to explain his reasons 
for not doing either before an adoption can be 
allowed over his objections.

If you were the judge in this case, what would 
you do? What are Chuck’s rights as the natural 
parent? Should Andy and Gretchen have any 
rights as adoptive parents? What is in the best 
interest of the child?

This couple adopted their baby through 
proper court procedures. Do they have any 
rights as adoptive parents?
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Who Can Adopt?
Any adult person—whether married or not—may 
petition the court to adopt a child if he or she

• is at least 25 years old or is married and 
living with his or her spouse;

• is 10 years older than the child;
• has lived in Georgia for six months before 

filing the petition; and
• is financially, mentally, and physically able 

to have permanent custody of the child.

If the person is married, the petition must be 
filed by both spouses unless the adoption is re-
quested by a stepparent. Persons who want to 
adopt children can apply to the state Department 
of Human Resources or a licensed child-placing 
agency. Agencies may have their own rules about 
the kind of parents who may adopt a particular 
child. They may want the adoptive parents to 
have a background as similar as possible to the 
child’s biological parents. Georgia, however, has 
no laws about matching backgrounds of children 
and adoptive parents. For example, biracial adop-
tions are legal in Georgia.

Who Can Be Adopted?
SITUATION 12 Tom’s parents were divorced 
when he was 10. He was put in his mother’s 
custody. When he was 13, his mother remar-
ried. Now he is 17, and his stepfather would 
like to formally adopt him. 

Who must consent to the adoption?

Many stepparents adopt stepchildren. Tom’s 
stepfather can petition the court to do so. If the 
natural parent or parents of the child are living 
and have not abandoned the child, their consent 
must be obtained. Children older than 14 years 
(as Tom is) must also give their consent. A person 
can be adopted at any age. At 21, a person can be 
adopted with his or her own consent alone.

If parents have had their parental rights termi-
nated by the court or they are dead, their children 
may be adopted. In this case, whoever had cus-
tody of the child would have to give consent. 

Adoption Records
According to law, the records of an adoption pro-
ceeding must be sealed, or closed. Some adopted 
children want to look into these records to find 
out who their biological parents are. Sometimes 
biological parents wonder what happens to their 
children. Courts have only reluctantly allowed 
records to be seen. Georgia law provides a pro-
cedure for obtaining these records. A parent or 
child may list his or her name with the state reg-
istry. This listing makes it easier for either party 
to find the other if they choose to. 

Recently, more adoptions have become open, 
meaning that the biological and the adoptive par-
ents know who each other are. Depending on the 
degree of openness of the adoption, the biologi-
cal parents may communicate with or even visit 
with the child. Or the adoptive parents may send 
pictures of the child to the biological parents. 
Even in an open adoption, though, the biological 
parents have no legal rights to visitation. Neither 
may they ask the court to enforce visitation.

O n l y  t h e  F a c t s
1. In Georgia, who decides in a divorce 

case who will have custody of the 
children? What is the main guideline 
for the decision?

2. Match the following:
 1. guardian 3. adoptive parent
 2. foster parent 4. natural parent

 a.  person licensed by the state or ap-
pointed by the court to temporar-
ily care for children

 b.  biological parent
 c.  parent legally substituted for bio-

logical parent
 d.  person appointed by the court to be  

legally responsible for minor children
3. Describe someone who would, accord-

ing to the law, be a deprived child.
4. What requirements are there for a 

person who wants to adopt a child in 
Georgia?
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T h i n k  A b o u t
1. At what age do you think a child 

should be able to choose which par-
ent should have custody of him or 
her after a divorce?

2. Who should have visitation rights 
to children after divorce? Consider 
aunts and uncles, foster parents, step-
parents, and grandparents.

3. Rachel, 22, was adopted. She wants 
to know her roots—that is, to 
know the names of her biological 
parents. Should the adoption pro-
ceedings be opened to give her the 
information? Why or why not?

4. John is filing for custody of his son 
Paul. Paul, at six, has been in an 
adoptive home since he was three 
months old; he doesn’t know any 
other parents. John argues that 
he was lied to and didn’t even 
know until last year that he had 
a son. He argues that Paul is his 
son and he has the right to raise 
him. Paul’s adoptive parents are very 
upset. They love Paul and don’t want 
him to be taken away to live with 
a man who is a total stranger to 
him. What do you think is in Paul’s 
best interests?

DEATH IN THE FAMILY

Care of the Children
If one parent of a child is dead, generally the 
other parent will have custody. Who takes care 
of the children if both parents die? The answer 
depends on whether or not the parents have left 
a will. A will is a written document witnessed by 
others. It states how a person’s property is to be 
divided after he or she dies. The writer can also 
direct who should take care of his or her chil-
dren. Without a will, the courts and state laws 
decide who gets what a person owns and who 
cares for their children. 

Parents may name a person in their will to 
be responsible for their minor children. This 
person is called a testamentary guardian, “the 
guardian of the child’s physical person.” Testa-
mentary guardianship is a form of child custody. 
If the person named in the will refuses or is not 
available to act in that capacity, the court may 
appoint someone else.

The court may also appoint a guardian of 
the child’s property. A guardian of the property 
has the duty to use the child’s property only for 
the benefit of the child. Also, the guardian must 
report about the property management to the 
county probate court. In Georgia, both the pro-
bate and juvenile courts have the authority to 
appoint guardians when a child has no surviv-
ing parents.

Inheriting Family Property

Without a Will
Consider the following situations:

SITUATION 13 George wanted his wife (by 
a second marriage) to inherit his house. He 
often said he wanted his two children (by his 
first marriage) to inherit the family business. 
He did not make a will. 

W ill his wishes be carried out?

SITUATION 14  Carolyn was an illegitimate 
child. For much of her life, she lived with an 
aunt. As an adult, Carolyn made considerable 
money in real estate. She never married. Caro-
lyn is killed in an accident. She did not make 
a will, but she did tell her lawyer she wanted 
most of her estate to go to her aunt when she 
died. However, her mother claims it all. 

W ill the court award the estate to Caro-
lyn’s mother?

If a person dies without a will, the person 
is said to have died intestate. Certain rules of 
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inheritance known as intestacy laws apply. In ef-
fect, the legislature writes the deceased person’s 
will because the person’s property will be distrib-
uted according to the intestacy laws. Following 
are some of Georgia’s rules of inheritance that 
apply when a person dies intestate:

• If the person has no children, the spouse 
who survives will inherit the entire estate.

• If there are one or two children, the spouse 
and those children shall have an equal 
share of the estate. If there are more than 
two children, the spouse receives one-
third of the estate and the children divide 
the remaining two-thirds.

• If an unmarried and childless person dies 
without a will, that person’s father and 
mother inherit equal portions.

• If there is no mother or father, the order 
of inheritance is the brother(s) or sister(s) 
of the person who dies or their descen-
dants. If there are no brothers or sisters 
or descendants of brothers or sisters, the 
grandparents of the person who dies, the 
person’s aunts and uncles, and the person’s 
cousins inherit—in that order. If there are 
no relatives, then the state will assume 
ownership of all property.

In Georgia, children born out of wedlock 
have been granted the same rights of inheritance 
from mothers as children born within a mar-
riage. Also, mothers can now inherit from their 
children who have been born out of wedlock just 
as they can from children born within a mar-
riage. However, the father of a child born out of 
wedlock cannot inherit from his child unless he 
has been established as the father in one of sev-
eral ways as specified by Georgia law. Likewise, 
a child born out of wedlock cannot inherit from 
his or her father except under certain circum-
stances. Inheritance is allowed if there is strong 
evidence of paternity and if the father treated 
the child as his own. The child may also inherit 
if genetic testing shows a 97-percent probability 
of paternity and the paternity is not successfully 
rebutted by other evidence.

What would happen in situations 13 and 
14? In situation 13, all the property would be 
divided equally among the spouse and the two 
children. Everything—house and business—may 
have to be sold in order to divide it. In situa-
tion 14, Carolyn’s mother will inherit Carolyn’s 
entire estate.

About Wills

Making a Will
It is best to have a will prepared by a lawyer. 
In order to be enforced, a will must be made 
properly. It is required that a will be dated, and 
the signature must be properly witnessed by at 
least two people (three in some states) who do 
not inherit under the will. There are additional 
requirements.

If a person who has a valid will marries or has 
a child, the will is automatically void, with one 
exception. It is valid if it contains a paragraph 
saying that the will was made in contemplation 
of the upcoming change. Otherwise, after the 
change occurs, a new will is needed. Divorces 
are treated differently. If the party with the will 
divorces, the will remains valid. However, by law 
the ex-spouse does not receive any benefits.

It is wise to periodically review any will to 
be sure it is up to date. State laws may change. 
The family membership or property holdings 
may change.

Conditions of  Wills

SITUATION 15 In his will, Arthur leaves all his 
money and property to the church. He leaves 
his wife and children nothing. 

Is this arrangement legal?

In Georgia, a will maker is not required to 
leave any property to a spouse or children. In 
other states, the spouse and children are auto-
matically entitled to a specified amount. How-
ever, in Georgia, a person can disinherit the en-
tire family with a valid will, which is what Arthur 
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did in situation 15. All of his property goes to 
the church. 

Although a person can disinherit his or her 
family, he or she cannot deprive them entirely. 
Whether a parent or spouse dies with or without 
a will, a spouse and dependent children in Geor-
gia have a statutory right to support, although 
the support can be relatively modest.

O n l y  t h e  F a c t s
1. How do a testamentary guardian and 

a guardian of the property differ?
2. What are intestacy laws?
3. Give several reasons for regularly 

updating a will.

T h i n k  A b o u t
1. Why do you think a will must be wit-

nessed by people who do not inherit 
under the will?

2. Some people object to a person’s 
being able to practically disinherit a 

spouse and/or children. How might 
you write a law to be more protec-
tive of their interests?

SUMMING UP

In this and the previous chapter, you’ve learned 
about the laws affecting the relationships of 
wives and husbands and children and parents. 
Most of these laws and government actions are 
directed toward protecting family members and 
nurturing the family, although the definition 
of what constitutes a family is changing. In the 
past, the “extended” family included grandpar-
ents, uncles and aunts, and cousins to whom 
there were strong emotional and economic ties. 
The modern-day family consists primarily of 
parents and children, and it is increasingly di-
vided from within by divorce. The family unit 
will likely continue to reflect changes in soci-
ety, and laws will in turn continue to adapt to 
those changes.




