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There are several reasons why, at some point in your life, you may 
have an experience with a court:

• You may be called to serve on a jury.
• You may testify in court about some event that you saw.
• You might be involved in a divorce—your own or someone 

else’s.
• You may commit a crime or be accused of committing one.
• You might be sued for a tort (that is, a wrongful act) as the result 

of an auto accident.
• You may sue someone for breaking a contract.
• You may have to probate a family member’s will.
• You might adopt a child.

This chapter discusses what courts do, the different kinds of courts, 
and their respective responsibilities. It also examines how courts make 
law and how laws made by courts are responsive to change.

WHAT IS A COURT?

The judicial system is one part of the government. It is composed of 
various types of courts and is the branch of government responsible for 
interpreting laws. There are thousands of courts in the United States. 
Until the new constitution took effect in 1983, the state of Georgia had 
approximately 2,470 courts. Now, with a somewhat streamlined court 
system, Georgia has approximately 1,100 courts.

The basic function of all courts is essentially the same: to declare, 
determine, and (if necessary) enforce people’s rights and duties under 
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the law. To enforce what they decide, the courts 
can impose consequences on those who do not 
comply with their decisions. However, there are 
limits on what cases each court can hear or de-
cide. The four examples that follow illustrate 
the different kinds of courts and the cases they 
hear. 

FOUR CASES IN SEARCH OF A COURT 

1. Danny lives in Brooks County. He buys a 
used auto from Edgar in Valdosta (Lowndes 
County). The car breaks down. Danny is 
sure the contract he signed when he bought 
the car covers the repair. Edgar disagrees. 
Danny has the car repaired by Reliable Rick. 
Danny says he will take Edgar to court if he 
will not pay Rick’s $150 bill.
2. Janet is not hired by the Giant Gadget 
Company in Cobb County. (The company 
sells its gadgets throughout the United 
States.) The man selected for the job is much 
less qualified than Janet. Janet feels that she 
was discriminated against because she is a 
woman. She feels that she has been denied 
equal protection under the law. The com-
pany denies the charge. Janet decides to take 
her case to court. 
3. Stan, a Savannah resident, is accused of 
mailing out ads about a fake get-rich-quick 
scheme that urges people to send in a $100 
deposit. Stan is arrested in Brunswick, Geor-
gia. He is charged with defrauding people of 
money but denies the charge.
4. During an attempted robbery at a grocery 
store in Hartwell, Georgia, a man is killed. 
Dot is arrested but denies having committed 
the crime. She lives in Elberton, Georgia, 
but is arrested in Anderson, South Caro-
lina.

DISAGREEMENTS: CIVIL OR CRIMINAL

When courts are asked to decide legal rights and 
duties, usually it is to settle a dispute. All the 
imaginary cases involve disputes. Danny says 

Edgar should pay for the car repairs. Edgar says 
he has no legal duty to do so. Janet says the Gi-
ant Gadget Company discriminated against her. 
The company says it did not. The government 
says Stan and Dot committed crimes. They say 
they are innocent.

However, not all settlements of legal rights 
and duties involve disputes. When parents go 
to court to adopt a child, there is no dispute to 
resolve. The court simply sets out the legal re-
lationship between the adoptive parents and the 
child. It states their legal rights and duties to 
each other.

Disputes can concern civil or criminal law. 
Sometimes they involve both. Disputes not in-
volving crimes are in the realm of civil law. Crim-
inal law concerns acts that are declared crimes 
by the government. Which law is involved will 
affect the procedures that must be followed. It 
will also determine whether the dispute will be 
tried in civil or criminal court.

The basic function of all courts is essentially to 
declare, determine, and enforce people’s rights 
and duties under the law.
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When a court does hear a dispute, it is first 
considered in a trial court. Courts are either trial 
or appellate courts. Appellate courts review the 
decisions of trial courts and determine if the law 
was applied properly. The four cases in the ex-
amples will be initiated in trial courts, but it must 
first be determined whether they will be civil or 
criminal cases.

Civil Law
In a civil case, the parties use the court system to 
decide a private argument between them. The 
party initiating the civil case is called the plain-
tiff. The party who is sued is called the defen-
dant. The plaintiff files with the proper court 
a document called a complaint stating that the 
defendant either

1. owes the plaintiff some legal obligation, 
such as money, or

2. has violated some legal right of the plain-
tiff. An example would be the right not to 
have one’s property damaged, as can hap-
pen in an auto accident.

When a civil case is titled, the name of the 
plaintiff comes first. Case 1 is a civil case. Danny 
is suing Edgar for damages. Danny is the plain-
tiff, and Edgar is the defendant. The case would 
be titled Danny Edwards v. Edgar Daniels.

Case 2 is also a civil case. Janet Jones is the 
plaintiff. The Giant Gadget Company is the de-
fendant. How would this case be titled? (Chap-
ters 4–12 concern matters that come under the 
civil law.) 

Criminal Law
When a crime is committed, it is considered a 
“wrong” against society. The person accused 
of the crime is prosecuted by the government. 
The government’s laws establish what crimes 
are. Therefore, in criminal cases, one party is al-
ways a government. Cases titled U.S. v. Jones or 
Georgia v. Jones, for example, would undoubtedly 
be criminal cases. (Remember that in the com-
mission of a crime, a private person may also be 
harmed. In that case, the victim can also bring 

a private civil action against the accused for the 
harm suffered.) 

To initiate most criminal cases, a prosecu-
tor acting on behalf of the government files a 
charge in the proper court. The charge states 
that the defendant (that is, the person charged) 
has committed some act considered to be a crime 
under the law. If federal laws are violated, the 
prosecutor working for the federal government 
will prosecute the case. If state laws are broken, 
a prosecutor working for the state government 
will prosecute the case. 

Only the state and federal governments can 
enact criminal laws and prosecute those accused of 
breaking them. City and county governments can, 
however, enact ordinances and prosecute any vio-
lation of them. Ordinances may regulate activities 
in places such as city streets or county parks.

FOUR CASES IN SEARCH OF A COURT, 
continued

Both case 3 and case 4 come under criminal 
law. In case 3, Stan Smith is accused of com-
mitting a crime. He will be the defendant. 
Dot Doe will be the defendant in case 4. The 
cases cannot be given titles yet because it has 
not been determined which government will 
prosecute the cases. In case 3, will it be the 
federal or state government? In case 4, will 
it be the government of South Carolina or 
Georgia? The answers will depend on which 
government has jurisdiction.

THE QUESTION OF JURISDICTION

Each court has the authority to hear certain 
cases. The legal rights and duties that a court 
can decide and enforce are determined by that 
court’s jurisdiction. Jurisdiction is the power and 
authority of a court to hear and decide a case. 
There are two general types of jurisdiction: sub-
ject matter and personal.

Subject Matter Jurisdiction
A court must have the authority to enforce the 
kinds of laws (or legal rights and duties) that are 
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involved in the dispute. This authority, called 
subject matter jurisdiction, is defined by the law 
creating the court.

SITUATION 1 Cary robbed a U.S. mail truck 
in Gilmer County, Georgia. She is arrested in 
Cherokee County, Georgia. 

Which county court would have jurisdiction?

To answer the question, keep in mind that 
federal courts are created by federal laws. State 
courts are established by state laws. Usually, the 
jurisdictions of local government courts are also 
defined by state laws.

A person breaking a federal law—such as 
smuggling drugs into the country from a foreign 
state—would be tried in federal court. In general, 
federal courts hear disputes arising under fed-
eral laws. A person breaking a Georgia law can 
only be tried for it in a Georgia court. The same 
would be true for other states as well. A federal 
court or a court in another state would not have 
subject matter jurisdiction over the case. 

An exception to this general rule can occur 
when a state civil statute is violated. Such a vio-
lation may fall within the federal court’s supple-
mental jurisdiction. If so, the case would then be 
tried in federal court.

Robbing the mail is a federal crime. The fed-
eral district court would therefore have subject 
matter jurisdiction in situation 1. 

The law establishing a court may be quite 
specific as to its powers. Consider the follow-
ing situation:

SITUATION 2  A state law requires that all 
cities must have “town courts.” These courts 
can only try civil cases involving claims of less 
than $5,000. 

Would the town court have subject matter 
jurisdiction in the following cases?

 (a) A robbery of $500 worth of goods?
 (b) An insurance claim dispute of $10,000?
 (c) A claim of damages for $500?

This court is called a court of limited ju-
risdiction, and it would have only subject mat-
ter jurisdiction in case (c). Case (a) is a criminal 
case, and case (b) involves too much money. This 
court has the power to hear only specific types 
of cases. (Note the courts in figure 3-1 that have 
limited jurisdiction.)

Some courts do not have limits on the types 
of cases they can enforce. These courts are called 
courts of general jurisdiction.

For some kinds of cases, however, laws give 
subject matter jurisdiction to more than one 
court. There are many examples. In Georgia, 
cases that involve claims for damages can be 
heard by the superior state or magistrates court, 
depending on the amount of the claim. Federal 
court rulings have held that cases concerning 
violations of federal equal employment opportu-
nity law may be heard in state as well as federal 
courts. In such instances, these courts are said to 
have concurrent jurisdiction.

FOUR CASES IN SEARCH OF A COURT: 
SUBJECT MATTER JURISDICTION 

1. The dispute about the car repair bill 
comes under state law. Therefore, it will 
be tried in a Georgia court. The amount of 
money involved in such cases often deter-
mines which court will have jurisdiction.
2. Janet is claiming a violation of her rights 
under the U.S. Constitution. Although they 
may be tried in state courts, such cases are 
usually tried in federal courts The federal 
court is the court Janet will use. 
3. Using the mail to defraud is a federal 
crime. Stan will be prosecuted in a federal 
court. The case would be titled United States 
v. Stan Smith. In a criminal case, the name 
of the prosecuting party—which is always a 
government—comes first.
4. Dot’s crime was committed in Georgia, so 
the Georgia courts have jurisdiction. South 
Carolina would be asked to return Dot to 
Georgia to stand trial. The case would be 
titled Georgia v. Dot Doe.
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SUPREME COURT—7 justices
Exclusive appellate jurisdiction in cases involving constitutional 
issues, construction of treaties, contested elections, felonies for 
which death penalty can be imposed, titles to land, wills, habeas 
corpus, equity, divorces and alimony, and extraordinary remedies. 
Also consider certified questions and certiorari from Court of 
Appeals.

COURT OF APPEALS—12 judges
Appellate jurisdiction in cases in which the state supreme court 
does not have exclusive jurisdiction.

PROBATE COURTS*— 
159 courts
Exclusive jurisdiction in probat-
ing wills, administering estates, 
appointing guardians, and 
involuntary hospitalization of 
incapacitated individuals. May also 
issue marriage licenses, supervise 
elections, try traffic and hunting 
and fishing violations, preside over 
criminal pretrial proceedings, etc. 
May also handle miscellaneous 
misdemeanors.

MAGISTRATE COURTS*— 
159 courts
Criminal jurisdiction: pretrial 
proceedings, warrants, bail, county 
ordinance, miscellaneous mis-
demeanors, and bad check 
violations
Civil: small claims under $15,000; 
summons.

JUVENILE COURTS*— 
159 courts
Jurisdiction over children under 
17 years old said to be delin-
quent, unruly, or charged with 
traffic offenses; under 18 said to 
be deprived.

MUNICIPAL “CITY” COURTS
Called municipal, mayor’s, city council, or police courts. Jurisdiction in  
traffic violations, city ordinance violations, and criminal preliminaries  
(such as warrants). Can also handle miscellaneous misdemeanors  
such as possession of marijuana (less than one ounce) and shoplifting.

SUPERIOR COURTS*— 
49 circuits
Trial jurisdiction: general, exclusive 
in felonies, divorces, titles to land, 
and equity cases.
Appellate jurisdiction: over pro-
bate, magistrate, and municipal 
courts.

STATE COURTS—70 courts
Criminal jurisdiction: misdemean-
ors; felony pretrial proceedings; 
and traffic offenses. 
Civil: cases in which superior 
court does not have exclusive 
jurisdiction.

*Each county has one of these courts.

APPELLATE COURTS

TRIAL COURTS

Figure 3-1

Georgia Court System
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Personal Jurisdiction
A court must also have power (or authority) to 
act with respect to the parties before it. This au-
thority is called personal jurisdiction. Two ele-
ments must be met for a court to have personal 
jurisdiction over the parties. 

First, there must be a reasonable relationship 
between the court and the parties. The relation-
ship is often a matter of place and location. In 
civil cases, the court in the county in which the 
defendant lives is usually where the case will be 
heard. Sometimes, the defendant lives outside 
the state but has enough contacts within the state 
to come under what is called the “long-arm” stat-
ute. The civil case would therefore be heard in 
the county in which the problem took place.

To understand how the long-arm statute 
works, suppose several Georgians were injured 
by a faulty product made in California. Under 
the long-arm statute, they might be able to sue 
the California manufacturer in a Georgia court. 
It would depend on how much contact the man-
ufacturer had with the state. Without the long-
arm statute, the Georgians might have to sue in 
California.

The following situation illustrates what hap-
pens in a criminal case.

SITUATION 3 Rob Berry, who lives in Musco-
gee County, Georgia, holds up a jewelry store 
in Twiggs County. He is later arrested in Greene 
County, Georgia. 

Would the court in Muscogee, Twiggs, or 
Greene County have jurisdiction?

In criminal cases, the court of the county 
in which the crime was committed has personal 
jurisdiction over the person arrested. So, in sit-
uation 3, the Twiggs County court would have 
jurisdiction.

The second element of personal jurisdiction 
is the court must notify defendants of the civil 
claims or criminal charges against them to give 
them the opportunity to protect their rights. A 
defendant must be notified enough in advance to 

allow time to prepare adequately for the defense 
of the case. Notice can be waived (or given up), 
but the waiver can only be done willingly and 
with full understanding of the consequences.

FOUR CASES IN SEARCH OF  
A COURT: PERSONAL JURISDICTION

1. In a civil case, with both parties in Geor-
gia, the case would be initiated in the county 
of the defendant. The case of Danny Edwards 
v. Edgar Daniels would therefore be initiated 
in a court of Lowndes County.
2. Janet’s case would be tried in the federal 
district court. Most likely, she would use the 
court in the district in which the defendant, 
Giant Gadget Company, is located. In this 
particular case, a Georgia court might also 
hear the trial. The court would be in Cobb 
County.
3. Stan Smith’s crime was committed in Sa-
vannah. It would be tried in the federal dis-
trict court that has jurisdiction in Savannah.

The U.S. Supreme Court is the highest court in 
the land. What is its jurisdiction?
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4. Dot’s crime was committed in Hart Coun-
ty. It was not committed in South Carolina 
or Elberton. The case would be tried in the 
appropriate court in Hart County.

O n l y  t h e  F a c t s
1. What is the main function of the courts?
2. In which kind of case—civil or crimi-

nal—is a government always a party?
3. What is the role of an appellate 

court? of a trial court?
4. Match the words to definitions of 

kinds of jurisdiction.
 1. limited
 2. personal
 3. concurrent
 4. subject matter
 (a)  authority of the court to act with 

respect to the parties before it
 (b)  the court’s authority to enforce 

the particular kinds of laws in-
volved in the controversy

 (c)  authority to hear only specific 
kinds of cases

 (d)  authority of more than one court 
to hear specific kinds of cases

T h i n k  A b o u t
1. What would be the advantages (or 

disadvantages) if counties rather than 
states had the power to declare acts 
as crimes?

2. Why do you think it is necessary for a court 
to have personal jurisdiction in a case?

THE GEORGIA AND FEDERAL  
COURT SYSTEMS
Georgia Courts
Even though the Georgia court system was sim-
plified when the 1983 constitution took effect, it 
is still fairly complicated (see figure 3-1). 

Trial Courts
Georgia has a number of courts that have what 
is called original jurisdiction. Courts that have 
original jurisdiction are the first to hear and de-
cide a case. They are called trial courts. 

The superior court is the main trial court 
in Georgia. Similar courts in other states may 
have different names. They may be called cir-
cuit courts or district courts. Superior courts are 
courts of general jurisdiction. They have exclu-
sive jurisdiction over felonies (that is, the more 
serious crimes under Georgia law) and in certain 
areas of civil law. The superior courts are divided 
into 49 circuits, or geographic areas. In circuits 
that include more than one county, the superior 
court holds sessions in each county at least once 
each year. The court takes on the name of the 
county in which it holds sessions. In other words, 
when the Superior Court of the Pataula Circuit is 
holding sessions in Early County, it is known as 
the Superior Court of Early County. That is why 
each county is said to have a superior court.

Only 70 counties have state courts. State 
courts were created to lessen the caseload in su-
perior courts. They have jurisdiction over mis-
demeanors (which are less serious crimes than 
felonies) and many civil disputes.

Each county has a probate court. These 
courts are among the oldest courts in Georgia. 
In earlier days, the judges were called county 
ordinaries. All probate courts have jurisdiction 
to probate wills (that is, to establish a will as 
genuine and valid). Other powers vary. Some, 
for example, serve as traffic courts.

Each county also has a juvenile court. In 
2002, there were 120 judges serving the 159 
counties. The state funds one full-time judge 
for every four superior court judges in a circuit. 
They hear matters involving children (discussed 
more fully in chapters 9 and 18).

The 1983 Georgia Constitution required 
each county to have a magistrate court by 1985. 
These courts replaced a variety of other courts 
(such as small claims courts, justice of the peace 
courts, etc.). They have jurisdiction over a va-
riety of matters, including issuing warrants and 
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hearing cases in which relatively small amounts 
of money are in dispute. A case involving one 
person suing another for damages to his or her 
car resulting from an accident is an example. In 
some cities, there are also municipal and special 
courts that do not come under the state system. 

Appellate Courts
Like most states, Georgia has two appellate 
courts: the Georgia Supreme Court and the 
Georgia Court of Appeals. As appellate courts, 
they have the power to review and revise the ju-
dicial actions of lower courts.

The Georgia Supreme Court is the high-
est court in the state. It hears cases in which it 
has exclusive appellate jurisdiction. The inter-
mediate appellate court, the Georgia Court of 
Appeals, hears appeals in all cases except those 
reserved exclusively for the supreme court. The 
supreme court may also hear appeals from the 
losing party in a decision originally appealed to 
the Georgia Court of Appeals. However, the su-
preme court can decide whether or not it wishes 
to review these cases. The supreme court usu-
ally reviews only two kinds of cases. One kind 
involves important legal principles. The other 
kind concerns cases in which the court thinks a 
great injustice might have occurred.

Superior courts also have appellate powers. 
They can review cases from the lower courts of 
limited jurisdiction. However, an appeal to the 
superior court differs somewhat from an appeal 
to the two higher appellate courts because, in 
some cases, additional evidence may be present-
ed dur ing an appeal at the superior court level. 
No new evidence is permitted in the higher ap-
pellate courts. In fact, at the superior court level 
an appeal can become a whole new trial of the 
case. This trial is called a trial de novo.

Federal Courts 
The federal court system (fi gure 3-2) is some-
what similar to the Georgia court system. There 
are a number of trial courts and two appellate 
courts.

The system divides the country into 12 cir-
cuits. Each circuit consists of specifi ed states and 
territories, except for the District of Columbia 
(Washington, D.C.), which is a circuit unto itself 
(see fi gure 3-3). Each circuit has a court of ap-
peals. This court hears appeals from the district 
courts in the circuit.

Each state is divided into districts. There are 
one to four districts per state. Georgia has three 
districts: Northern, Middle, and Southern. Each 
district has a trial court. District trial courts are 
the principal trial courts of the federal system. 
They are courts of general jurisdiction. However, 
there are some limitations. For instance, in a civil 
case, the matter at issue must involve $50,000 or 
more for a district court to hear it.

The federal system has a number of trial and 
appellate courts with limited and exclusive juris-

FIGURE 3-2

Basic Federal Court System

Supreme Court of United States
(1 chief justice, 8 associate justices)
• Tries lawsuits between states
• Reviews decisions of federal courts of appeal
•  Reviews decisions of states’ highest appellate courts if 

there is a question of federal or constitutional law

U.S. Courts of Appeals
(12 circuits, 3–15 judges in each)
•  Hear appeals from U.S. district, territorial, and tax 

courts
• Review decisions of federal administrative agencies

U.S. District Courts
(1–4 districts in each state, 1–27 judges in each district)
• Hear criminal cases under federal law
•  Hear civil cases under federal law or between citizens 

of two states in which the matter at issue is more than 
$50,000

• Hear bankruptcy cases
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dictions. These courts include the U.S. Court of 
Claims, the Tax Court of the United States, and 
the U.S. Court of International Trade (whose ap-
peals go first to the U.S. Court of Customs and 
Patent Appeals). In addition, there are military 
courts. Military court decisions are appealed to 
the U.S. Court of Military Appeals, which has 
final jurisdiction. Bankruptcy courts are also a 
special type of court in the federal system. Bank-
ruptcy cases are initiated in these courts, and ap-
peals relating to them are conducted in the U.S. 
District Court.

The U.S. Supreme Court, unlike the Geor-
gia Supreme Court, can act as a trial court. It can 
hear certain cases for the first time. For example, 
the Supreme Court would hear controversies 
between state governments, such as boundary 
disputes.

Like the Georgia Supreme Court, the U.S. 
Supreme Court hears only certain types of ap-

peals. Generally, these appeals involve substantial 
questions of federal constitutional law. However, 
the Supreme Court can decide whether to review 
decisions of the court of appeals.

FOUR CASES IN SEARCH OF A COURT,
concluded

The four cases are assigned to specific courts. 
1. The case of Danny Edwards v. Edgar Dan-
iels would be heard by the Magistrate Court 
of Lowndes County—the county in which 
Edgar lives. It could be heard by the coun-
ty’s superior court or state court, provided 
Lowndes County has a state court. However, 
a trial in those courts would be more expen-
sive. The cost would not be justified by the 
amount of damages involved.
2. The case of Janet Jones v. Giant Gadget 
Company would be tried by the Federal Dis-
trict Court of Georgia’s Northern District. 
If the Georgia courts were to be used, the 
case would be tried in the state or superior 
court in Cobb County.
3. The case of United States v. Stan Smith 
would come under the jurisdiction of the 
Federal District Court in Georgia’s South-
ern District.
4. The case of Georgia v. Dot Doe would 
be tried by the Northern Circuit Superior 
Court, which serves Hart County.

O n l y  t h e  F a c t s
1. Identify the following Georgia courts 

as appellate or trial courts: (a) supe-
rior court, (b) magistrate court,  
(c) supreme court, (d) state court,  
(e) court of appeals.

2. In the federal system, what is the prin-
cipal trial court? What is the highest 
court in the United States?

3. What courts would have jurisdiction 
over the following kinds of court pro-
ceedings?

Figure 3-3

Federal Courts: U.S. Circuits and  
Georgia Districts

The Eleventh Circuit Court of
Appeals includes Alabama, Geor-
gia, and Florida. Georgia is di-
vided into three districts, each
with a trial court.

GEORGIA
NORTHERN

GEORGIA
MIDDLE

GEORGIA
SOUTHERN

District
of

Columbia

Includes
Hawaii

and
Alaska

1

2
3

4
12

6

11
5

7
8

10

9



Courts 29

 (a) a divorce case
 (b) a traffic violation
 (c)  a claim of $500 for the breaking 

of a contract
 (d)  a claim of $17,000 for the break-

ing of a contract
 (e)  a suit claiming violation of consti-

tutional rights
 (f)  the disposition of an estate under 

a will of a Georgia resident
 (g)  smuggling of goods across the  

U.S. border
 (h)  a boundary dispute between Texas 

and Oklahoma
 (i) violating a city ordinance
 (j) shoplifting by a 15-year-old student

JUDGES, JUSTICES, AND JURIES

Expressions such as “the court hears a case” or 
“the court decides” refer to the judges or justices 
in the court who hear and decide on the cases. 
Lawyers often refer to “the court” when they are 
speaking to the judge.

A trial court judge controls the conduct 
of the trial and ensures fairness to all parties. 
A judge decides questions of law. If there is no 
jury, the judge also decides questions about the 
facts in a case.

The right to trial by jury is a cherished part 
of our system of justice. Both the state and fed-
eral courts have two kinds of juries: grand juries 
and trial juries (also called petit or traverse ju-
ries). The grand jury indicts (or formally accuses) 
persons suspected of committing felonies. Trial 
juries decide the facts in criminal or civil trials.

Many courts have more than one judge or 
justice. Usually, only one judge hears each case 
at the trial court level. The Fulton County Su-
perior Court has 19 judges, for example, but they 
preside individually over the cases brought be-
fore the court.

On the other hand, appellate cases are usu-
ally heard by several (sometimes all) judges of the 

court. The number of judges in a particular case 
depends on the laws governing the court as well 
as the type of case that is being heard. 

To decide a case in an appellate court, usually 
a majority of the judges must agree on a decision. 
Although there can be only one decision, there 
may be a variety of opinions about that decision 
(see figure 3-4).

In the federal court system, almost all judges 
are appointed for life, as required by the U.S. 
Constitution. In the Georgia court system, how-
ever, almost all judges are elected (rather than 
appointed) for set terms. These terms are six 
years for appellate judges and four years for trial 
court judges. Juvenile court judges and some 
magistrate court judges are appointed to terms 
of similar length. 

HOW COURTS “MAKE” LAWS

Courts interpret the law by explaining or clarify-
ing what the law means. A court might interpret 

FIGURE 3-4

Opinions of Justices

Supreme Court justices usually write opinions on 
major decisions. On one case, there may be several 
opinions given. They may support or disagree with 
the decision.

Opinions…

Agree with decision
•  Majority opinion—Explanation of the decision, 

written by one judge and signed by each judge 
agreeing with the majority.

•  Concurring opinion—Written by judge(s) agree-
ing with decision but disagreeing with reasons in 
the majority opinion. Opinion expresses what the 
writer feels are better reasons.

Disagree with decision
•  Dissenting opinion—Written by judge(s) dis-

agreeing with decision. Opinion explains why 
the writer thinks the decision should have been 
different.
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law from a constitution, a statute, or an agency 
regulation. Consider the following situation:

SITUATION 4 The Georgia General Assem-
bly passes a law that says carrying a concealed 
handgun is a crime. Tammy is charged with this 
crime. She was carrying a gun in a small cloth 
purse. During the trial, her lawyer claims the gun 
was not concealed. He introduces witnesses who 
testify that the outline of the gun was clearly 
visible within the purse. Therefore, her lawyer 
says Tammy should not be declared guilty.

In this case, the court must decide how 
broadly the word “concealed” should be defined. 
In making a decision, the judge might look for 
information to indicate what the legislature was 
thinking when the statute was written. Did it 
mean that the gun had to be outside any con-
tainer? The judge would look to see if there were 
similar cases and how they were decided. He or 
she would carefully examine the evidence.

Suppose the court decided that Tammy was 
innocent. It would then say that the gun was not 
“concealed” by the purse. The decision would 
alter the definition of “concealed” in the law. In 
effect, it would redefine the law to say that a gun 
is not concealed if its outline is visible.

Suppose the court decides that Tammy is 
guilty. This decision also would change the defi-
nition of “concealed” in the law. It would indi-
cate that guns in handbags are concealed, even 
if their shapes are visible.

Courts also make laws when they determine 
the validity of laws. Determining the validity of 
a law means considering whether it was properly 
enacted and if it is within the powers and limits 
of the government.

Court (or judicial) interpretations of powers 
and limits may change. For example, in the 1960s 
there were many concerns about the rights of 
persons accused of crimes. In 1963, the Supreme 
Court decided that a person accused of a felony 
was entitled to be represented in court by an at-
torney. This requirement then became part of 
the right to due process of law (that is, fair treat-

ment). Before 1963, it had not been part of that 
right. Can you see how this decision gave new 
meaning to the law concerning due process?

Common Law
So far, we have been talking about court cases 
involving laws made by constitutions, legisla-
tures, or agencies. What happens when courts 
must decide on legal rights and duties without 
any written law to govern the situation?

Before the United States existed, the main 
source of law in England was common law. Com-
mon law can be defined as the legal rights and 
duties that courts declare exist in particular situ-
ations in the absence of statutes. Other courts 
then apply the court rulings from previous cases 
to current cases involving similar situations in 
order to resolve them.

The American system of justice originated 
from English common law. Much of that law 
has been enacted into statutes and codified, or 
gathered together into subject matter areas and 
published in books of laws, or codes. 

However, some types of laws have not been 
enacted into statutes. Laws of torts (that is, 
wrongful acts that harm a person or property) 
and contracts are examples. The courts continu-
ously interpret, renew, and create common law 
in these areas. 

Reasoning by Analogy
When they consider a case, judges determine 
the legal rights and obligations of the parties in-
volved. They first look for an applicable rule of 
law in constitutions, statutes, and agency rules. 
They also find out what other courts have de-
cided in similar situations.

This method of decision making—looking to 
see what has happened in similar situations—is 
called reasoning by analogy. Reasoning by analo-
gy is based on the idea that if two or more things 
agree with each other in some ways, they will 
probably agree in others. In other words,

Problem J is solved by Solution K.
Problem F is just like Problem J.
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Reasoning by analogy suggests that Solution 
K should fit Problem F.

Such reasoning by analogy has become the 
basic tool of court decision making because it re-
flects the court’s concern with consistency. Court 
decisions need to have some degree of consis-
tency so that people will know what their legal 
duties are. Courts therefore rely on previously 
decided cases (or precedent) to form opinions 
in current cases.

To see how this reasoning works, read the 
following case:

CASE OF THE SMASHED GRAPES

Carlos was walking past the fruit bins in a 
grocery store. Several loose grapes had fallen 
to the floor and had been smashed by people 
passing by. Noticing a friend, Carlos turned 
and waved. Unfortunately, Carlos was step-
ping on the smashed grapes at the time. He 
slipped. As he fell, he grabbed the arm of the 
nearest person, an elderly lady. She also fell, 
and she broke her wrist.

The elderly lady sues the grocery store to 
pay her damages for her injury. She feels that 
the injury was the result of the store’s failure to 
pick up the grapes. The judge of this case must 
decide if the grocery store should be responsible 
for the damages to the elderly lady. The judge 
will need to know what other courts have decided 
in similar cases.

One previous case is that of the Slippery 
Spot. In the Slippery Spot case, Joan Brown was 
hurrying across the dining area of a restaurant. 
Joan slipped on a spot left by a platter of buttered 
spaghetti spilled earlier. In falling, she knocked 
the tray of a waiter. The waiter was carrying a 
dish of lasagna. It slipped off the tray onto Mr. 
Wilson, damaging his suit.

In that case, the judge said that the restau-
rant had a legal duty to maintain a safe environ-
ment for its customers. Therefore, it had a legal 
duty to clean up the slippery spot caused by the 
spilled spaghetti. Cleaning the spot was neces-
sary to prevent someone from falling. Because 

it had not cleaned up the spot, the restaurant 
was held responsible for any damages caused by 
its failure to do so. It had to pay the damages 
caused by Joan’s slipping and falling—including 
the damage to Mr. Wilson’s suit.

The judge in the Case of the Smashed Grapes 
will decide if the same rule of law should be ap-
plied. The judge’s first question will be whether 
the facts in the Smashed Grapes case are similar 
to those in the Slippery Spot case. Does the gro-
cery store, too, have a legal duty to maintain a 
safe environment for its customers? If so, doesn’t 
it have to clean up grapes that have fallen to the 
floor? Doesn’t it need to prevent people from 
slipping and hurting themselves?

The facts in the two cases appear to be simi-
lar. Therefore, the judge in the Smashed Grapes 
case may decide that the same rule of law should 
be applied. 

Precedents
As has been mentioned, courts often rely on 
previously decided cases (or precedent) to form 
opinions in current cases. A judge making use of 
the Slippery Spot case in resolving the Smashed 
Grapes case would refer to it as a precedent. The 
principle whereby a previous decision is applied to 
other cases in which the facts are similar is called 
stare decisis (pronounced “starry-di-sigh-sis”), a 
well-known principle of law. A court may decide 
that the facts differ from those in an earlier case, 
however. Then, the court is not required to follow 
the first case. Before deliberately breaking with 
consistency, a court must be very sure there is a 
substantial difference in the facts of the case.

CASE OF THE SMASHED GRAPES, 
continued

In the Slippery Spot case, the spot had been 
left on the floor a long time. Both the waiter 
and restaurant manager had time to notice 
it. They had time to clean it up. The situ-
ation appears to be similar in the Smashed 
Grapes case. However, suppose that the 
grapes had just fallen onto the floor before 
Carlos stepped on them or Carlos knocked 
the grapes to the floor accidentally.
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In both these situations, no grocery store 
employee would have had a reasonable chance 
to discover that the grapes were a potential prob-
lem. Therefore, the facts of the case would differ 
from those in the Slippery Spot case. The judge 
may feel that the same rule does not apply and 
that a grocery store should be given a reasonable 
opportunity to discover such a danger. The judge 
may decide that the grocery store should not be 
held liable for any damages caused by a situation 
it did not have time to remedy.

What if there are no decisions in cases simi-
lar to the one at hand? In other words, what 
if there is no applicable rule of law—no prec-
edent—to follow? Then a court must fashion a 
new rule that it feels will provide a just result in 
the case before it.

The decision not to hold the grocery store 
liable in the Smashed Grapes case could there-
fore create a new rule of law. If the ruling were 
appealed, it would be reviewed by an appellate 
court in Georgia. If the court were to uphold 
the decision, it would likely become a precedent 
for Georgia courts. Even if it were not reviewed 

by an appellate court, the decision might still be 
considered a persuasive precedent by another 
trial court in Georgia.

What if the ruling was reviewed by the U.S. 
Supreme Court and the court concurred with the 
decision? The ruling would set a precedent that 
would have to be considered by federal courts 
and courts in other states.

Equity
Infrequently, a court faces a situation in which 
applying an established rule of law would have 
an unwanted or unjust result. The power of the 
court not to apply a rule in a special situation is 
called equity.

To illustrate, suppose you have contracted to 
buy an antique car—a 1920 Model T. You have 
put some money down for the car. However, 
when you come to collect the car, the seller has 
sold it to someone else for more money. You 
don’t want your down payment back: you want 
the car.

Typically, you would be entitled to get your 
money back. To get the car itself, however, you 
might bring a suit in equity. Suits in equity con-
cern wanting to stop some action or wanting 
some specified performance, as in this example. 
In this case, you want the court to “order” the 
seller to sell you the car.

O n l y  t h e  F a c t s
1. Define common law.
2. What change is necessary to make 

the following an example of reasoning 
by analogy?
Problem A is solved by Solution C. 
Problem B is the same as Problem A. 
Solution D should fit Problem B.

3. What is a precedent?

T h i n k  A b o u t
1. Why is consistency important in all law?

A judge depends on reasoning by analogy in 
deciding questions of law.
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CHANGING COURT-MADE LAW

The Effects of Change
Courts, in general, are cautious about change. 
In making decisions, they usually look to what 
has gone before. They look to precedents. Usu-
ally, courts reject precedents only for strong 
reasons.

On the other hand, each court decision adds 
new meaning to existing laws because the law is 
interpreted anew in each case. In this way, court-
made laws—and laws in general—are constantly 
being redefined and changed.

The following situation illustrates how court 
interpretations have accommodated changes in 
technology:

SITUATION 5 Genetic engineers in the 4891 
Company have altered apple tree genes to 
create a new form. This “new” apple tree can 
produce three harvests of apples each year. The 
4891 Company would like to legally protect this 
new form of life. 

Can it do so?

The U.S. Constitution gives Congress the 
power to make laws regarding patents. Patent 
and trademark laws were originally passed to 
protect machines or other identifiable inven-
tions. The U.S. Supreme Court has found that 
new forms of life are similar to other inventions. 
Therefore, new forms of life, like the apple tree, 
could be patented.

Similarly, court interpretations have mod-
ified laws in response to changes in values as 
mentioned in chapter 2. A good example is the 
landmark U.S. Supreme Court decision in 1954, 
Brown v. Topeka Board of Education.1 In effect, 
it said that racially segregated schools are not 
equal. They do not provide all children with 
“equal protection of the law.” Many years earlier, 
courts looking at the same issue had held that 
such schools could be “separate but equal.” The 
1954 decision reflected the changed attitudes of 
many people.

Using the Courts to Bring about Change
For people in many situations, the courts offer 
the most effective way of trying to change exist-
ing laws. In fact, the courts may seem the only 
protection against the power of government and 
society. People can initiate suits to stop harmful 
actions of the government or others or because 
they think their rights are being violated or that 
a government act violates existing laws. However, 
people are not allowed to use courts to change 
laws unless there is a real controversy. There must 
be some actual harm or a threat of an immediate 
harm that, once done, could not be remedied.

Sometimes—to bring about change—people 
deliberately break the law. For example, as a form 
of protest against segregation in the 1960s, Af-
rican-American demonstrators broke laws de-
signed to segregate races by eating at “whites-
only” lunch counters in restaurants and using the 
whites-only section of buses. They intended to 
call the courts’ attention to violations of equal 
protection. By breaking existing laws, people 
risked punishment, but they felt that the risk 
was worth it.

It should be kept in mind, however, that 
court rulings—even landmark decisions—do not 
create immediate changes. Sometimes it takes 
years—even decades—for changes to follow court 
decisions, as in the court decision concerning the 
racial desegregation of schools. 

O n l y  t h e  F a c t s
1. When can people use the courts to 

bring about a change?

T h i n k  A b o u t
1. On the basis of what you’ve learned 

in chapters 2 and 3, how do you think 
you could be most effective in getting a 
law changed? Consider how you would 
act to bring about change in each type 
of law (such as constitutional, statutory, 
administrative, and case law).
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ALTERNATIVE DISPUTE RESOLUTION 

When parties are in a dispute, they may be 
tempted to take their case to court. However, 
there are alternatives to going to court that are 
quicker, less expensive, and more confidential 
than a public trial. Some of the advantages and 
disadvantages of the different forms of alterna-
tive dispute resolution (ADR) are discussed be-
low. 

What Is ADR?

The most common forms of settling disputes 
peacefully without going to court are negotia-
tion, mediation, and arbitration. In negotiation, 
each disputing party, or someone acting for each 
party (such as an attorney), talks directly with the 
other party or attorney to reach a settlement. 
This method has been used for centuries, but 
it sometimes breaks down, and no settlement 
is reached.

In mediation, one or more persons (or me-
diators) help the disputing parties reach an agree-
ment on how to handle their problem. The 
mediator does not judge or take sides; he or she 
merely guides the parties to a settlement that is 
agreeable to both sides. As in negotiation, the 
final decision is voluntary. Both sides must agree 
for it to be legally binding.

In arbitration, one or more persons (or ar-
bitrators) hear the arguments and facts of both 
sides. Then they make a decision as to what to 
do. Arbitration is like a private trial but less for-
mal. Unlike a mediator, an arbitrator does judge 
and take sides. Unlike a trial, arbitration does not 
usually include all of the detailed, complex rules 
of a court. As in mediation, the disputants must 
agree to enter into the process for it to be legal. 
However, in arbitration, the disputants agree in 
advance to be bound by whatever decision the 
arbitrator reaches. This way, they can’t back out 
afterwards. 

ADR is still very new and continues to devel-
op in different forms and combinations. These 
hybrids can be created to satisfy the disputing 

parties. For example, “med-arb” combines me-
diation with arbitration. First, a mediator tries to 
get the disputing parties to reach an agreement 
of their own choosing. If they don’t come to an 
agreement, another arbitrator steps in and arbi-
trates a decision.

Why Use ADR?

The best method of ADR, or even the decision 
to use one at all, depends on the circumstances 
and parties in each case. ADR does not solve all 
problems. In fact, its use is not permitted in some 
cases. Here are some of the advantages and dis-
advantages of ADR:

•  No jury: ADR eliminates the worry of what 
a jury might decide. However, a party who 
wants a jury of peers to judge a case would 
have to seek a court trial instead.

•  Decision making by experts: Some cases 
can be very complex. In ADR, the disput-
ing parties may be able to pick a mediator, 
arbitrator, or evaluator who is knowledge-
able in the particular field that the case 
involves.

•  Confidentiality: While most court proceed-
ings are open to the public, most ADR 
proceedings are private. Confidentiality 
may be an important consideration for 
the parties.

•  Finality: Most ADR proceedings end with 
a decision or settlement agreement that 
is binding on all parties. Court trials, on 
the other hand, can be followed by years 
of appeals. A party wanting the right to 
appeal would probably choose to use the 
court system. 

•  Timeliness: ADR is usually, but not always, 
faster than the court system. Courts can 
be heavily backlogged with cases.

•  Costs: ADR is often less expensive than 
the court system. It is faster and has 
fewer appeals. The use of fewer docu-
ments in the process also cuts time and 
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costs. However, keeping costs down also 
depends on how the process is set up and 
customized. ADR does have some costs 
that courts do not. For instance, disput-
ing parties pay for the ADR service pro-
vider. In the court system, the parties do 
not pay for the judge or for court admin-
istrative services. (These costs are paid 
by tax dollars.)

• Adversarial climate: Supporters of ADR ar-
gue that it encourages less angry interac-
tion between parties. Opponents say that 
atmosphere and interaction really depend 
on the disputing parties.

• Venting: Often all that disputing parties 
really need is to vent their frustrations to 
an impartial third party. In these cases, 
mediation and other ADR forms may be 
more efficient than going to court.

When to use ADR, and which form to use, 
is a very personal decision. Would ADR be ap-
propriate in the following situations?

SITUATION 6  Jim was fired from his job 
and claims he wasn’t given proper notice. He 
also feels that he is entitled to severance and 
back pay equal to $2,000. His employer, Wall-
Ton Cement Manufacturers, says that it is not 
legally required to give him notice. There was 
no written contract. Further, his severance and 
back pay were used to cover the repair bill for 
a machine he broke at work.

SITUATION 7  Wylie bought a package of 
fireworks from ACME Explosives Inc. He was 
seriously injured by an explosion when he used 
them. Wylie claims that his injuries were caused 
by a defect in the product. ACME asserts that 
Wylie used the fireworks improperly; that is, 
not in the manner as clearly stated in a warning 
label. Wylie’s injuries include total and permanent 
blindness. ACME is concerned that if it pays 
Wylie anything, others will also seek payments 
and the company would be forced to recall 
its product.

SITUATION 8  Wanda and Betty have been 
neighbors for years. Betty has a teenage son 
who recently started riding his dirt bike at night 
in the open field next door. Wanda and her 
husband, Fred, have complained to Betty that 
the noise is distracting and annoying. Betty has 
asked her son to stop. At the same time, she 
has also told Wanda and Fred that the field is 
not theirs. She also points out that the biking 
is not that loud and it does not occur late at 
night. Wanda is considering calling the police 
or suing in court.

SITUATION 9 Amy and Sarah are high school 
juniors. They have been friends since the fourth 
grade, but lately their relationship has become 
strained. First, Amy made the cheerleading squad 
and Sarah didn’t. Then, Sarah started dating 
Nick, whom Amy had a crush on. In fact, she 
had hoped Nick would ask her to the prom 
this year. Last week, Amy couldn’t find one of 
her textbooks and accused Sarah of stealing it. 
The girls had a loud argument in the hallway 
in front of their lockers and were sent to the 
principal’s office.

ADR could be used in all four situations if 
all the parties agreed to try it. It would be very 
appropriate for situations 6 and 8. The injuries 
in both are minor, but the cost of suing would be 
high. Mediation would be a very good alterna-
tive in situation 8. Wanda and Betty have been 
neighbors for years and will likely remain so. 
Mediation generally helps people stay in their 
former personal and business relationships after 
a dispute is resolved, largely because the disput-
ing parties themselves help reach the decision. 

Situation 7 may not be best solved by ADR 
because the injury and issues are so great. On the 
other hand, ADR might offer a more private set-
ting than would an open court. Also, costs would 
probably be lower for all parties.

Situation 9 is unique in that no lawsuit might 
even be possible. What exactly would a lawsuit 
solve? The problems that Amy and Sarah are 
having go a lot deeper than the textbook inci-
dent. ADR includes peer mediation, and many 
schools have set up such programs. In this form 
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of mediation, disputes between students are han-
dled by fellow classmates. The student media-
tors have been trained by teachers and others 
who understand ADR techniques. Do you think 
“venting” by Sarah and Amy in such a setting 
would help?

Where Are ADR Sessions Held?
Where disputing parties go to use these alterna-
tives to court depends on the case. For example, 
say the dispute is the result of a broken contract. 
The contract may have an ADR clause specify-
ing how the problem will be resolved and by 
whom.

On the other hand, a great number of ju-
dicial systems now offer ADR programs. The 
programs have been set up and are supported by 
the government. In systems that have these pro-
grams, judges may urge the parties to try ADR 
before going to trial. The cost of these programs 
can be very low, even free. If these two avenues 
are not available and both parties want to try 
ADR, they will have to agree on a particular 
ADR provider.

O n l y  t h e  F a c t s
1. True or false: ADR is always better 

than suing in court. Why or why not?
2. List the advantages and disadvantages of 

ADR. Give one example in which ADR 
would probably be a good idea and 
another in which it probably would not.

3. What is the difference between media-
tion and arbitration?

T h i n k  A b o u t
1. Does the existence of ADR suggest 

that the court system is not working? 
Explain your answer.

2. Would a peer mediation program in 
your school be helpful? Why or why 
not? Who among you would be a 
good mediator?

SUMMING UP

This chapter has discussed the many different 
kinds of courts—civil and criminal, trial and ap-
pellate, state and federal—and how they make 
and interpret laws based on analogy and prec-
edent. Although Georgia streamlined its court 
system during the 1980s, some people feel that 
still more changes should be made to improve 
our courts and system of justice. For one thing, 
courts labor under huge caseloads, causing great 
delays. Could many disputes be settled in other 
ways, such as ADR? Does the system allow too 
many appeals? These are questions to consider 
in the chapters ahead.

The next part of the book explains how laws 
affect your everyday life. These laws have to do 
with working, buying, borrowing, and driving. 
They concern your family and your home. How 
the courts interpret these laws and enforce rights 
and duties in different areas of law will be the 
focus of later chapters.

Note
1. 374 U.S. 483 (1954).




