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If somebody asked you to list your most precious possessions, what 
would you include? Perhaps you highly value a musical instru-
ment, a pet, a fashionable wardrobe, a vehicle. Perhaps you would 

list health or talents, family or friends. Would you include your legal 
rights in the list?

The most important legal rights you have come from the U.S. 
Constitution. You probably can name a few of them. One is freedom 
of speech. Another is freedom of religion. These rights may seem so 
basic to you that you take them for granted, but they are very impor-
tant, as this chapter explains.

WHAT ARE CONSTITUTIONAL RIGHTS?
We call a right “constitutional” because it is written into a constitution. 
There is a U.S. Constitution, and each state has its own constitution. 
The U.S. Constitution outlines the basic rights that can be exercised by 
all citizens of the United States. Each state’s constitution also outlines 
rights for its citizens. If a state constitutional right conflicts with a U.S. 
Constitutional right, the U.S. right prevails. As such, the state consti-
tutions can add rights (for example, some state constitutions provide 
for the right to an education even though it is not mentioned as being 
a right in the federal constitution), but they can’t take away any U.S. 
Constitutional rights. 

How do constitutional rights differ from other legal rights? Unlike 
other legal rights, constitutional rights cannot be changed by statute (a 
law passed by Congress or a state legislature). That is, a legislative body 
cannot just pass a new law that changes rights found in the U.S. Consti-
tution or a state constitution. Rather, constitutional rights can be altered 
only by amending the constitution, which is a much more complex pro-
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cess than is the passing of a statute. Because they 
are not easily changed, constitutional rights have 
greater permanence than statutes do. 

Constitutional rights protect you—from 
whom? Whose actions do they limit? Consider 
the events in situation 1:

SITUATION 1 You write a letter proposing a 
shorter school year. Three things happen:
a.  The local newspaper refuses to print it.
b.  The mayor forbids the newspaper to print 

your letter. He threatens to arrest the editor 
if the letter appears in the paper.

c.  Your father tells you to keep quiet. He’s 
heard enough of your ideas on a shorter 
school year.

Is your constitutional right to free speech being 
violated by the newspaper, the mayor, or your 

father?

Constitutional rights are limits upon the 
power of a government (whether at the local, 
state, or federal level) to affect you in one way or 
another. They also limit the power of individuals 
acting on behalf of any government. However, 
constitutional rights do not apply to a private 
person’s actions against you, nor do they apply to 
your actions as a private person against others.

In situation 1a, the local newspaper may re-
fuse to print your letter. The newspaper is a pri-
vate business. Its refusal would not violate your 
constitutional rights. Neither does your father’s 
command violate your right to free speech (situ-
ation 1c). However, the refusal of the mayor of 
the city government to allow the newspaper to 
print your letter would be unconstitutional (situ-
ation 1b). This government action would violate 
the right to freedom of the press.

Up to this point, we have talked about con-
stitutional rights. However, remember that gov-
ernment can also pass laws. Laws (or statutes) 
may put restrictions on business, protect the 
public, or extend rights.

Laws are written for many different purposes. 
Some laws protect against crimes. There are laws 
to protect the environment. Some laws affect busi-

ness. For example, state and federal governments 
have passed laws that extend constitutional rights 
against discrimination to private companies. Pri-
vate employers cannot discriminate based on 
race, sex, national origin, or religious beliefs. 
Private businesses, like restaurants, cannot refuse 
to serve persons because of their race.

A government must always stay within the 
limits of constitutional rights, even when adopt-
ing laws to extend rights. Thus a government 
could not adopt a law prohibiting people from 
saying hurtful things. Such a law would limit the 
constitutional right of free speech.

O n l y  t h e  F a c t s
1. What is the difference between a con-

stitutional right and other legal rights?
2. Does the U.S. Constitution protect 

citizens against the actions of individu-
als or the government?

3. How can constitutional rights be ex-
tended to limit private activities?

T h i n k  A b o u t
1. What would happen if a right such as  

freedom of speech were statutory, not 
constitutional? Would we have more or 
less protection from the power of gov-
ernment? How difficult would it be to  
take away a right if it were statutory? 

FREEDOM OF SPEECH
In American society, we can freely discuss gov-
ernment affairs. We can express controversial 
ideas, even unpopular ideas. We can hear and 
consider all points of view before we vote for 
political changes. This freedom of speech is the 
basis of democracy. Our rights to free speech 
and a free press are both specified in the First 
Amendment to the U.S. Constitution (see figure 
13-1 for the Bill of Rights). They are also guar-
anteed by the Georgia Constitution in Article 1, 
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section 1, paragraph 5: “No law shall be passed 
to curtail or restrain the freedom of speech or 
of the press. Every person may speak, write, and 
publish sentiments on all subjects but shall be 
responsible for the abuse of that liberty.”

What Is Speech?

SITUATION 2  Expressing his anger at gov-
ernment failure to help the homeless, an artist 
paints a picture of the flag that many people 
consider to be offensive.

Amendment I
Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridg-
ing the freedom of speech, or of the press; or the right 
of the people peaceably to assemble, and to petition the 
government for a redress of grievances.

Amendment II
A well regulated militia, being necessary to the security of 
a free state, the right of the people to keep and bear arms, 
shall not be infringed.

Amendment III
No soldier shall, in time of peace be quartered in any 
house, without the consent of the owner, nor in time of 
war, but in a manner to be prescribed by law.

Amendment IV
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.

Amendment V
No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indict-
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service in time 
of war or public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation.

Amendment VI
In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impar-
tial jury of the state and district wherein the crime 
shall have been committed, which district shall 
have been previously ascertained by law, and to  
be informed of the nature and cause of the accu-
sation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance  
of counsel for his defense.

Amendment VII
In suits at common law, where the value in contro-
versy shall exceed twenty dollars, the right of trial 
by jury shall be preserved, and no fact tried by a 
jury, shall be otherwise reexamined in any court of 
the United States, than according to the rules of 
the common law.

Amendment VIII
Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments 
inflicted.

Amendment IX
The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage 
others retained by the people.

Amendment X
The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
people. 

FIGURE 13-1

Bill of Rights

SITUATION 3 A campaign worker hands out 
pamphlets on a street corner.

SITUATION 4  A group of students wear 
white armbands to high school one day. The 
armbands are in memory of the school’s gradu-
ates who were killed in recent wars.

What is “speech” anyway? Would the activi-
ties in these situations be speech? Would they be 
protected by the right to free speech?

Obviously, talking is speech. So is writing. 
So are pictures (situation 2) and other forms 
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a “clear and present danger” and (2) disrupt gov-
ernment activity.

Clear and Present Danger
The Supreme Court has held that the govern-
ment may act to restrain speech that presents a 
clear and present danger. One classic example is 
that you may not yell “fire!” in a crowded theater 
if there is no fire. If you did, there would be need-
less panic. People might be injured. The need for 
public safety outweighs the right to free speech.

Are situations 6 and 7 examples of clear and 
present dangers? Should speech be limited in 
them?

SITUATION 6 A member of the Communist 
Party stands quietly on the steps of the state 
capitol in Atlanta. She hands out pamphlets 
to visitors. The pamphlets do not suggest 
that the current government be overthrown 
by force. Rather, they urge revision of the 
Georgia Constitution to create a communist 
state government.

SITUATION 7 At a protest rally outside city 
hall, a speaker tells the crowd to destroy the 
building. Many protestors are carrying bricks, 
and some even have guns.

The Communist Party member on the capi-
tol steps in situation 6 does not present a clear 
and present danger. The government has no 
right to interfere with her activity. Would it make 
a difference if she were urging people to over-
throw the state government by violent means? 
Her speech could be prohibited only if she were 
urging such violence to people capable of carry-
ing it out in the immediate future. In situation 
7, the speaker is urging violence to people who 
can carry it out. The speaker’s words do present 
a clear and present danger. The right of others 
not to suffer harm outweighs the speaker’s right 
to free speech.

Disruption of Government Activity
Courts also allow restraints on speech that in-
terferes with important government activities. In 

of artistic expression. So is distributing speech 
(as in situation 3, for example). The right to 
speech also guarantees the right to read and hear 
speech.

Sometimes our actions speak louder than our 
words. Actions that we use to make a point are 
called symbolic speech. Symbolic speech is pro-
tected. Both situations 2 and 4 are examples of 
this protected form of free speech. Burning an ef-
figy of a public figure would be protected speech. 
The U.S. Supreme Court has said that burning 
the flag is symbolic speech and is protected. This 
decision holds true unless the Constitution is 
amended or the court reverses its decision.

Can we do whatever we want in the name of 
symbolic speech?

SITUATION 5 Henry goes barefoot to school 
to symbolize his personal war against poverty. 
No one gets the message until he explains 
it, but the school principal is not impressed. 
The school dress code requires all students 
to wear shoes.

If armbands are symbolic speech, wouldn’t 
the absence of shoes be also? Probably not, if no 
one understands what the action symbolizes. Are 
dress and hair codes constitutional? Don’t they 
violate an individual’s rights under the First 
Amendment? In general, the courts have said 
“no.” They have allowed schools to have reason-
able dress codes. The next sections will help you 
understand why dress codes have been allowed.

Limits on Free Speech
Can you say whatever you like whenever you 
want? Are there any limits? As with any freedom, 
freedom of speech carries with it a correspond-
ing duty. You must use this freedom responsi-
bly. You may exercise some of this responsibility 
yourself, apart from the requirements of laws. 
Think about times when you have curbed your 
own speech to protect yourself or others. The 
courts impose responsibility as well. They have 
justified limits on the freedoms of speech and 
press in cases in which speech would (1) create 
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the following situations, does the exercise of free 
speech threaten the functioning of a government 
activity? Do the actions justify the government’s 
restraint of free speech?

SITUATION 8 At a criminal trial, a spectator 
talks loudly to his companion. The judge warns 
all spectators in the courtroom to be quiet. 
The visitor continues to talk loudly. Finally, the 
judge imposes a fine of $25 on him for disrupt-
ing the trial. The judge has him escorted from 
the courtroom.

SITUATION 9  A group of students carry 
large homemade posters to school. The posters 
protest cruel treatment of animals. Other stu-
dents taunt the protestors. A fight ensues. The 
school bans use of all posters inside the school 
building.

Some government activities require more 
order than others. The activities of a courtroom, 
for example, require more order than do activi-
ties that take place at a park. For this reason, the 
courts have allowed governments to restrict free 
speech in some situations more than in others.

Situation 8 is a good example of how free 
speech can disrupt a government activity. In this 
situation, the judge and jury would have been 
distracted by the noise. The defendant’s right 
to a fair trial would override the visitor’s right 
to free speech.

In situation 9, the fight clearly disrupted the 
educational process. However, limiting a consti-
tutional right to prevent interruption of a gov-
ernment activity, as in this situation, is a serious 
decision. The ban of all posters may be excessive. 
Certain questions arise. Were the posters the 
cause of the fight? Will a ban on posters prevent 
further disruptions?

As you can see, limits on the right to free 
speech represent a balance. The rights of the 
individual must be weighed against the rights 
of other individuals or society. Even though 
there are only two main limits on the freedom 
of speech (that is, speech that presents a clear and 
present danger and speech that interferes with 
important government activities), the govern-

ment is still able to regulate (or restrict) speech 
according to certain rules. 

Content-Neutral versus   
Viewpoint-Based Restrictions
The government can regulate free speech as long 
as the regulation is content neutral, meaning that 
it doesn’t discriminate against certain viewpoints 
by restricting them. The government is not al-
lowed to regulate a person’s speech based only 
on the viewpoint expressed in that speech or ac-
tivity. For example, if the city allows student or-
ganizations to hold gatherings in a local public 
park, then the city cannot prohibit a student or-
ganization from holding a gathering in the park 
just because the city does not like the viewpoint 
or ideas of that particular student group. On the 
other hand, if the city prohibits the same gather-
ing because the number of attendees may be too 
large for the park to handle, then the prohibition 
is considered to be content neutral because it has 
no relation to the student organization’s view-
points or opinions. Therefore the prohibition is 
acceptable.

Time, Place, and Manner Restrictions
Another way the government can restrict a per-
son’s freedom of speech without violating his or 

Can you say whatever you like whenever you 
want? Are there any limits on free speech?
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her constitutional rights is with time, place, or 
manner restrictions. An example of this type of 
restriction is a law that says that no loud music 
may be played in a public area after 11 o’clock 
at night. A state or local government may justifi-
ably restrict speech to protect citizens, to reduce 
crime, or to safeguard reasonable enjoyment of 
public areas.

Do All Kinds of Speech Have  
the Same Protection?
The First Amendment was written mainly to en-
sure the free exchange of ideas within our society, 
but speech has many purposes.

Commercial Speech
Speech that is intended solely to make money is 
called commercial speech. Commercial speech 
receives less protection than do other forms of 
speech. For instance, the government can require 
that commercial messages be truthful. You have 
encountered examples of this requirement in the 
chapters on consumer and credit law. The govern-
ment can prohibit commercial messages related 
to unlawful activity. Drug dealers, for example, 
cannot advertise cocaine in the newspaper.

In addition to the restrictions mentioned 
earlier, the government can regulate commercial 
speech if the regulation advances a substantial 
interest and is not any broader than necessary. 
For example, the Supreme Court found that a 
state law that requires stores located near schools 
to keep all tobacco products behind the counter 
advances (or promotes) that state’s “substantial 
interest” in not advertising tobacco products to 
young people.1 

Slander and Libel
As you learned in chapter 10, slander or libel is 
speech that is not true and may injure others. 
Usually the injury is to a person’s reputation. The 
First Amendment allows you to say whatever you 
like, but it does not protect you against liability 
for damages caused by slander or libel. It does 
not give you the right to hurt someone else. 

Fighting Words
“Fighting words” are speech or expressions likely 
to cause an “imminent breach of the peace.” 
That is, they incite others to violence against 
you or others. Like slander, fighting words are 
not protected by the First Amendment. How-
ever, the courts have interpreted fighting words 
very narrowly. Just what would constitute fight-
ing words is unclear. 

SITUATION 10 You are a basketball player, 
and your team is under a lot of pressure to win 
the sixth game of the season. Near the end 
of the first half, a player from the other team 
elbows you in the stomach. You double over in 
pain and yell, “I’m going to break your jaw!”

In this situation, you are urging violence 
against a person. You also have the ability to 
carry out the action, and your words might 
therefore be considered inciting. But consider 
another example: after the game, you hear that 
a team that has regularly beat your team in the 
state finals is winning a game in a city about 200 
miles away. Most probably, it would be different 
if you said you were going to break the jaw of 
that team’s coach. You do not have the present or 
immediate ability to carry out this action. This 
situation makes these words less inciting, or less 
likely to cause a breach of the peace.

Security of Prisons, Schools, and Military Bases
The courts have repeatedly decided cases in fa-
vor of free speech rights in situations involv-
ing students, prisoners, and military personnel. 
However, because of the need for security, the 
rights of these groups may sometimes be limited. 
Consider the following situation:

SITUATION 11  Some students at school 
are wearing Confederate flag T-shirts. Others 
are wearing shirts with “Malcolm X” printed 
on them. The school principal bans all T-shirts 
with messages on them.

The courts have said that students generally 
have free speech rights at school unless what they 
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say creates a “reasonable likelihood of material 
and substantial disruption.” What if the students 
get into fights about their T-shirts? Would there 
be a reasonable likelihood that material and sub-
stantial disruption would occur in this situation? 
The ban on all T-shirts with messages may be 
too broad. What would be a better dress code 
rule?

Obscenity
Should the government allow the free expres-
sion of language that deeply offends some peo-
ple? Should X-rated TV programs be available 
to young children without government restric-
tions? What about music that has obscenities 
or Internet websites that have offensive speech? 
Most people, especially parents, have very strong 
opinions on this issue.

In majority decisions, the U.S. Supreme 
Court clearly has held that obscene material is 
not protected by the First Amendment. What 
the court has not done, however, is to clearly de-
fine obscene material. The Supreme Court has 
said that material is considered to be obscene 
only if three factors are present:

1. It appeals to the prurient interest. (Pruri-
ent refers to an obsessive interest in sexual 
matters.)

2. It depicts or describes, in an obviously of-
fensive way, sexual conduct.

3. The work, taken as a whole, lacks “seri-
ous literary, artistic, political, or scientific 
value.”

There are many problems with this stan-
dard. For example, people do not agree on which 
works have literary or artistic value. The Su-
preme Court has held that “contemporary com-
munity standards” are to be used to decide what 
is obscene.

Is this a helpful guideline? Think about how 
this standard would apply in Georgia. Should 
the standards of the entire state be used? Should 
each local community set its own standards? 
Who in the community should say what the 
standards are?

O n l y  t h e  F a c t s
1. In interpreting the First Amendment, 

how have the courts defined speech?
2. Give an example of symbolic speech.
3. Name the two principles that can be 

used to justify limits on free speech.
4. What is commercial speech?
5. Which of the following would not be 

protected by the First Amendment? 
(a) obscenity, (b) slander, (c) offensive 
language, (d) fighting words, (e) com-
mercial speech.

T h i n k  A b o u t
1. List some of your responsibilities in 

exercising your freedom of speech. 
Explain how the rights of others 
might be harmed if you did not act 
responsibly.

2. In which of the following govern-
ment agencies should dress codes be 
permitted? (a) prisons, (b) military 
branches, (c) libraries, (d) parks,  
(e) schools, (f ) courtrooms. Explain 
your reasons. 

3. A law is proposed to make recording 
companies “rate” music, just as mov-
ies are rated, to indicate that lyrics 
are violent or sexually explicit. Give 
arguments for and against this law.

4. You are asked to appoint a commit-
tee of 15 to determine standards 
of obscenity for your county. What 
kinds of people will you ask to serve 
as representatives of community 
standards? What will be your defini-
tion of obscenity?

FREEDOM OF THE PRESS

The authors of the U.S. Constitution wanted a 
strong and independent press to ensure that the 
public would always be informed about what was 
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happening in government and society. A free 
press enables people to make informed decisions 
on issues and candidates for office.

Not all countries guarantee the right to free-
dom of the press. In many countries, the news-
papers and radio and television stations are 
owned and run by the government. What prob-
lems, if any, could arise in that situation? What 
might be the benefits of that system?

In the United States, anyone with the means 
and desire can publish a magazine or newsletter. 
Radio and television stations may be regulated, 
however, because there are a limited number of 
frequencies (or channels) on a radio or television 
set. Nevertheless, this control cannot be used to 
suppress information.

To have freedom, the press must have access 
to information and be able to present the infor-
mation it obtains. As you will see, sometimes 
these rights conflict with others.

The Right to Access
Members of the press feel that they have a right 
to know about government activities. However, 
governments may want to deny the press access 
to some information. When this kind of conflict 
occurs, courts have to decide between the pub-
lic’s right to know and the government’s reason 
for withholding information. Consider the fol-
lowing situations.

SITUATION 12 The planning commission of 
Shadyside, Georgia, wants to bar the press from 
its monthly meeting. The commission expects 
to vote on the location of an airport. Town 
citizens have strong, varying opinions about the 
matter. Commissioners want to play down the 
conflict.

SITUATION 13 The city council of Shadyside 
wants to review the personnel record of the 
police chief and possibly discipline him. The 
council denies the press access to the meeting.

SITUATION 14 The national government bars 
reporters from observing military maneuvers 
in the South Pacific.

“Sunshine laws” in Georgia (and other states) 
require governments to hold open meetings when 
official actions are taken. For this reason, the 
press could not be denied access in situation 12. 
There are exceptions. One is when disciplinary 
actions might be taken against public employees 
(situation 13). In that case, the individual’s right 
to privacy is seen as more important than the 
public’s right to know.

At times, the federal government has denied 
the press access to information in the interest of 
national security (situation 14). Clearly, to pre-
serve democracy, it is important to guard against 
too many government actions that take place in 
secret. Generally, however, the courts have sup-
ported the government’s position on this issue.

Disclosing Sources
Another conflict occurs when the government 
asks reporters to reveal their sources. Some-
times, reporters are given important informa-
tion by people who want to remain anonymous. 
These people might stop providing information 
if their names were made public.

The right to a free press is basic to democracy.
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This conflict usually occurs in relation to 
criminal trials. The Sixth Amendment of the 
U.S. Constitution guarantees a defendant the 
right to confront witnesses who give evidence 
against him or her. Defense lawyers may there-
fore insist on learning the names of sources, or 
prosecuting attorneys may want the names of 
sources to build a stronger case.

Do reporters have to reveal their sources? 
Traditionally, courts have held that the need for 
a fair trial outweighs the right to a free press in 
this situation. However, the courts have only in-
sisted on learning the names of sources that are 
essential to a case. Georgia and most states now 
have “shield laws.” These laws allow reporters to 
protect their sources in certain situations.

Even if a shield law exists, though, courts can 
require the disclosure of a source if it is essential 
to the case and cannot be obtained another way. 
Often, when a court insists on the disclosure of 
a reporter’s source, the name will be revealed in 
the judge’s chamber. In this way, the source is 
given as much privacy as possible.

Prior Restraint to a Free Press

SITUATION 15 Sonja is accused of murdering 
her nephew and niece. The bodies were dis-
posed of in a particularly gruesome way. Day by 
day, the press reports on police investigations. 
They print details about Sonja’s personal affairs. 
The police are convinced Sonja is guilty. 

W ill the press coverage prevent her from 
getting a fair trial?

The situation is not unusual. Defense attor-
neys frequently ask whether a trial can be fair 
when it receives a lot of publicity. The question 
is, does a great deal of publicity cause potential 
jurors to form opinions about the guilt or inno-
cence of the defendant before a trial? The courts 
have decided that such publicity may prevent a 
fair trial. In response, the courts have issued “gag 
orders” to prohibit press coverage before and 
during trials. The problem is that gag orders 
amount to prior restraint of the press, which is 

forbidden by the Constitution as censorship be-
fore publication. Consequently, gag orders can 
be used only under certain circumstances. 

Courts have other alternatives. For example, 
they can move trials to other areas. They can 
delay trials. They can take care in instructing 
jurors. They can ask jurors what they have seen 
in newspapers and on television about the case. 
They can further ask if exposure to that infor-
mation has affected jurors’ views.

Prior Restraint and School Newspapers

SITUATION 16 A journalism class at Hazel-
wood East High School in St. Louis produced 
a newspaper. It was paid for partly by sales 
and partly by the Board of Education. As was 
customary, the journalism teacher submitted an 
issue to the principal to review. The principal 
objected to two articles. One article was about 
the pregnancies of three unidentified students. 
The other dealt with the impact of a divorce 
on an identified student. The principal took 
out the stories.

Can the principal take such action?

In this real-life case, three student staff mem-
bers sued on the basis of censorship or prior  
restraint. The newspaper even had a school- 
approved policy that upheld First Amendment 
rights. This case went to the U.S. Supreme 
Court. The school had argued that publication 
of the articles would imply school endorsement. 
Because the paper was produced in a class and 
mostly financed by the school system, the court’s 
majority agreed with the school on this point. In 
addition, it felt that schools have the right to reg-
ulate class activities in a reasonable manner. In 
effect, the court provided a right for schools to 
exercise editorial control over student publica-
tions in such situations. However, the court said 
any censorship must have a valid educational 
purpose, and it cannot be directed at silencing a 
particular viewpoint.2
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O n l y  t h e  F a c t s
1. Why is a strong and free press im-

portant to democracy?
2. Define “gag order” and “sunshine law.”

T h i n k  A b o u t
1. In which of the instances that follow 

would you put another right or inter-
est over freedom of the press?

 a. tests of a controversial and expen-
sive missile

 b. expenditures of the Central Intel-
ligence Agency

 c. the hearing of a 14-year-old boy 
accused of a string of burglaries in 
a small community

 d. the grief of parents whose child 
was just killed

2. Based on what you have read in 
this section, list rules your school 
newspaper should follow. Are there 
subjects the paper should not cover?

3. What is the value of free speech and 
a free press? Why have people been 
willing to make great sacrifices for 
their freedom?

FREEDOMS OF ASSEMBLY, 
ASSOCIATION, AND PETITION

Freedom of Assembly

SITUATION 17 A group of parents are un-
happy with a decision by the city government. 
Due to limited funds, the summer recreation 
program is being discontinued. The parents 
decide to object by holding a demonstration 
near city hall. They march to the front of the 
building. There they stand quietly for one hour, 
holding their signs and handing out leaflets.

Do you think that the parents should be 
permitted to demonstrate in front of city hall? 
Does their activity disrupt the government’s ac-
tivities?

Another right given to Americans is the right 
to assemble. However, the courts have generally 
said that governments may set reasonable restric-
tions on the time, place, and manner in which 
people gather. They can set these restrictions 
to prevent a danger to or disruption of govern-
ment activity.

Any law restricting a group’s freedom to as-
semble must be very clear and have clear guide-
lines that a state, police, or other enforcement 
agency can follow. Governments may require 
permits for activities such as those in situation 

What if the government  
had the right to disperse 
persons who gather to 
protest laws?
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17. However, the procedures for obtaining a per-
mit must be clear and fairly applied. A permit 
cannot be denied because a group or its cause 
is disliked.

Furthermore, such restrictions must be rea-
sonable. A government might prohibit demon-
strations in front of a building’s entrance during 
work hours. However, to allow demonstrations 
only between 2 a.m. and 3 a.m. would be un-
reasonable.

Suppose the parents in situation 17 decided 
to distribute their pamphlets door-to-door in 
their neighborhood. What if they wanted to 
drive a vehicle with a loudspeaker through the 
downtown area? In these instances, the right to 
free expression might conflict with other people’s 
right to peace and order. Courts can prohibit 
groups from disrupting traffic on a freeway or 
littering a park, for example. Cities may require 
permits for door-to-door solicitors in order to 
protect people’s privacy. However, those per-
mit requirements cannot infringe on a person’s 
right to religious freedom or anonymous politi-
cal speech. Because of noise nuisance, the use of 
loudspeakers may be limited or prohibited.

Freedom of Association
Closely related to freedom of speech and assem-
bly is freedom of association. This freedom is 
the right of individuals to associate with others 
for political, social, or economic reasons. There 
are professional groups such as associations of 
teachers or musicians. There are labor unions. 
There are business organizations such as cham-
bers of commerce. There are neighborhood as-
sociations. There are environmental protection 
organizations. There are groups sponsoring high 
school events. You can probably think of many 
more.

What would happen if the government could 
forbid any association it did not like? What if 
it could forbid associations of African Ameri-
cans or Hispanics? What if the president of the 
United States decided to forbid all other politi-
cal parties but his own? Would democracy still 
be possible?

Thinking about these questions will make 
you understand more clearly some of the rea-
sons for the freedoms of association and assem-
bly. These freedoms allow opportunities for 
exchanging and developing ideas. They allow 
forums in which people can discuss their prob-
lems and how to deal with them.

In addition to protecting the right to associ-
ate with whomever you want, the First Amend-
ment also protects the right of private individuals 
not to associate with others. For example, private 
clubs or organizations may exclude individuals 
from membership. The government, though, 
does not have the right to exclude people from 
government participation or employment for just 
any reason. For example, a public school cannot 
admit students based solely on their race or na-
tional origin, except in very rare instances.

There are some limitations on the rights of 
individuals to associate. The right to associate 
does not extend to gathering for illegal or crim-
inal purposes. Sometimes people form associa-
tions to object to laws or government policies. 
In those cases, the right to associate is especially 
important. As a matter of fact, the framers of 
the U.S. Constitution had two purposes in mind 

At the state capitol, citizens express their views 
on a legislative issue. The constitutions of Geor-
gia and the United States guarantee the people 
the right to assemble peaceably.
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when they wrote the document: (1) to establish a 
government and (2) to protect the people from 
oppression by that government. The freedoms in 
the Bill of Rights permit people to act to change 
our society without the need for violence. With-
out these freedoms, the Civil Rights movement, 
for example, might never have occurred.

During the Civil Rights movement, people 
protested existing laws by disobeying them. This 
form of protest is called civil disobedience. A 
person does not have the right to avoid punish-
ment for civil disobedience. However, the gov-
ernment may never prevent a group of persons 
from associating to object to a civil law.

SITUATION 18 Alex applies for a job. The 
application asks if he is a member of the Com-
munist Party. He is a member of this group—but 
he does not want to say so. 

Do such questions limit freedom of association?

Many people fear that identifying the mem-
bers of a group will lead to their harassment. 
However, courts have supported such disclosure 
if the government can show a compelling interest 
in identifying the group members. A compelling 
interest might be to prevent illegal activity.

What if Alex was applying for a job with the 
Department of Defense in situation 18? Would 
that make a difference?

Right of Petition
The right of petition to the government is ex-
pressly mentioned in the First Amendment. This 
right guarantees that individuals may seek ac-
cess to all agencies of government, not just their 
elected representatives. Thus, you can call the 
mayor to complain about garbage collection, or 
you and other students can sign a letter asking 
the school principal to have several basketball 
team rallies. This right means that you can, with 
others, ask a court to halt the polluting of a river. 
The Georgia Constitution also guarantees the 
right to assemble and petition.

O n l y  t h e  F a c t s
1. Explain the importance of freedom of 

assembly and freedom of association.
2. Give two rules a government must 

follow if it requires a permit for a 
demonstration.

3. When is the right of association not 
protected?

4. What is the right to petition? Give an 
example of when it might be used.

T h i n k  A b o u t
1. “The government should be able to 

demand the names of members of a 
group opposed to paying taxes.” Give 
reasons for and against the statement.

FREEDOM OF RELIGION

Another First Amendment freedom you have 
probably heard about is freedom of religion. It 
requires the federal government to be absolutely 
neutral in matters of religion. First, no law can 
limit an individual’s right to worship according 
to his or her particular religious belief. Second, 
no law can establish or advance any religion.

In the Georgia Constitution, there are sev-
eral paragraphs regarding freedom of religion:

Freedom of conscience. Each person has the 
natural and inalienable right to worship God, 
each according to the dictates of that person’s 
own conscience; and no human authority 
should, in any case, control or interfere with 
such right of conscience. 
[Article 1, section 1, paragraph 3]

Religious opinions; freedom of religion. No in-
habitant of this state shall be molested in 
person or property or be prohibited from 
holding any public office or trust on account 
of religious opinions; but the right of free-
dom of religion shall not be so construed 
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as to excuse acts of licentiousness or justify 
practices inconsistent with the peace and 
safety of the state. 
[Article 1, section 1, paragraph 4]

Separation of church and state. No money 
shall ever be taken from the public treasury, 
directly or indirectly, in aid of any church, 
sect, cult, or religious denomination of any 
sectarian institution. 
[Article 1, section 2, paragraph 7]

Free Exercise of Religious Beliefs

In the free exercise of religion, there are two 
elements. One is the freedom to believe. The 
other is the freedom to act in accordance with 
one’s religious beliefs. The freedom to believe 
is absolute. That is, the government cannot take 

any action to force an individual to believe or 
not to believe in a particular religious principle. 
In contrast, the freedom to act in accordance 
with one’s religious beliefs is not absolute. It 
may be regulated by the government to a lim-
ited extent. However, a government cannot en-
act a law that discriminates against a particular 
religion.

SITUATION 19 In Massachusetts, a special 
committee has to approve the educational pro-
gram that a private school provides to ensure 
that it meets the state’s compulsory attendance 
laws. The New Life Baptist Church objects to 
this requirement. Its members believe it is a sin 
to submit their educational program to a non-
religious body for approval. They request that 
they not be required to submit to the regula-
tion, saying it discriminates against their religion. 

Does the Massachusetts law discriminate against 
this religion?

The state’s Court of Appeals considered the 
rights of parents and students to express their re-
ligious beliefs. It weighed them against the state’s 
interest in children receiving an adequate educa-
tion. The court held that the state’s interest was 
more important.

Governments may not make individuals act 
against their religious beliefs. However, what 
about the following situation?

SITUATION 20 During World War II, several 
children and parents in West Virginia refused to 
obey a law requiring them to salute the flag in 
schools. They said the action was against their 
religion. Their beliefs forbade them to bow 
down to or serve “graven images.”

In a landmark decision for free expression, 
the U.S. Supreme Court upheld the rights of the 
parents and children to exercise their religious 
beliefs.3 In subsequent decisions, the court has 
held that a government may not require a public 
employee to swear to a belief in God. Nor can 
a government refuse unemployment compensa-

The First Amendment ensures our right to 
worship in our own religion. Can government 
regulate our religious actions or activities?
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tion to a man fired for refusing to work on Sun-
day because of his religious beliefs.

Consider the events in situation 21. Is the 
limitation of Rhonda’s rights justifiable?

SITUATION 21 Rhonda is arrested for drunk 
driving. The government wants to take a blood 
sample. She refuses. She says her religious be-
liefs forbid any intrusion into the body. The 
government takes away her driver’s license.

A court would probably restore Rhonda’s li-
cense to her. The government’s action could only 
be justified if an alternative method of obtaining 
evidence had been offered and refused. For ex-
ample, she could have been allowed to breathe 
into an intoximeter.

More difficult cases arise when an individ-
ual refuses medical treatment because of a reli-
gious belief. Generally, when the situation is life 
threatening, courts have ruled in favor of the 
well-being of children over the religious beliefs 
of the parents.

The classic example of religious activity pro-
hibited by the government is polygamy. Poly-
gamy occurs when a person has more than one 
spouse at one time. The Mormon Church once 
held the belief that men should have several 
wives (the church has since prohibited polyga-
my). Polygamy is now a crime in all states. The 
U.S. Supreme Court has held that polygamy is 
a punishable offense. 

No Establishment of State Religion
The other aspect of freedom of religion is that 
the government may not take any action that 
establishes or promotes any religion. This “es-
tablishment clause” is the fundamental principle 
of separation of church and state.

Many settlers of our country felt very strong-
ly about this principle. They came from coun-
tries where there was a state religion. Many were 
persecuted in their native countries for practic-
ing other religions. 

Today, government actions are continually 
being challenged on the grounds that they vio-
late this separation (see figure 13-2). Govern-

ment assistance to church schools in the form 
of busing or tuition credits has been objected to 
on these grounds, as has prayer in schools or in 
other public places.

Of course, some government and church in-
teraction must occur. Churches need govern-
ment services like fire and police protection. 
However, in keeping with the principle of sepa-
ration of church and state, the courts have said 
that any law or government activity must meet 
three requirements:

1. It must have a nonreligious purpose;
2. Its main effect must not be to repress or 

advance religion; and
3. It must not result in too much entangl-

ing (or involvement) of government and 
religion.

Figure 13-2 shows how these criteria are applied 
to one activity. How would you apply this test to 
situation 22?

FIGURE 13-2

Church Tax Exemption

Most states exempt churches from paying property 
taxes. Does this exemption violate the separation of 
church and state? Apply the three requirements to 
decide.

1. Does this exemption have a nonreligious purpose?
 Yes. The exemption is also given to other nonprofit 

organizations, such as schools and hospitals.

2. Is its main effect to advance or repress religion?
 Although the property tax exemption certainly  

helps church finances, advancing religion is not its 
main effect. Because the exemption is given to all 
churches, it does not advance a particular religion.

3. Does the exemption result in too much entangling of 
government and religion?

 Because of this exemption, the government cannot 
use its power to tax to regulate church activities.  
The main effect of the exemption is actually to in-
crease the separation of church and state. 
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SITUATION 22  A state wanted to set up 
a special school district to serve the disabled 
students of a particular religious sect. Years 
earlier, the state had provided special services 
to disabled students in their private, single-sex 
religious schools. Then in 1985 the Supreme 
Court decided that these services were un-
constitutional.

In its 1994 decision, the Supreme Court ruled 
against the establishment of a specific school dis-
trict to serve the disabled students of one par-
ticular religious sect.4 The Court held that this 
action equates to an unconstitutional establish-
ment of religion. It would be giving the children 
of one religious sect special treatment for their 
religion. However, establishing such school dis-
tricts for all students—regardless of their reli-
gion—might have been found constitutional.

SITUATION 23 Several students at Westside 
High School in Connecticut decided to form a 
Bible group. They wanted to meet after school 
hours on school property, but the principal 
refused to give them permission. He said that 
such a meeting would violate the establishment 
clause. The students protested, pointing out 
that the scuba and chess teams got to meet 
after school on school property.

What decision would you have made about 
this real-life situation? Should the principal have 
allowed the Bible group to meet after school was 
over? The court thought so. It said that it is one 
thing to coerce students into religious activity: 
that would be supporting establishment of reli-
gion. Permitting it on a nondiscriminatory basis, 
however, does not.5

SITUATION 24  For a long time, pregame 
prayers (invocations) had been delivered before 
Douglas County High School football games. 
In 1985, a student objected to these prayers. 
He felt they were against his religious beliefs as 
a Native American. The school came up with 
a plan for school clubs to select speakers to 
present the invocations, but the student wanted 
all pregame speeches to be nonreligious.

Do the pregame invocations meet the three 
requirements? The 11th Circuit Court of Ap-
peals found that the invocations had a religious 
purpose.6 In the predominantly Protestant com-
munity, the court said a main effect would be to 
publicly advance Protestant Christianity. The 
court ruled that the invocations violated the es-
tablishment clause. 

A Supreme Court decision in 2000 agreed 
with the 11th Circuit Court of Appeals. It found 
that invocations prior to football games, even if 
they were initiated and led by students, violated 
the Constitution’s establishment clause.7 

O n l y  t h e  F a c t s
1. Name the two aspects of the First 

Amendment right of freedom of religion.

2. In keeping with the principle of sepa-
ration of church and state, the courts 
have said that any law or government 
activity must meet three require-
ments. List them. 

T h i n k  A b o u t
1. Is a court likely to find the following 

acts constitutional? Why or why not?
 a. a law forbidding the teaching of 

evolution in public schools unless 
“creation science” is also taught.

 b. a blind person using state funds 
to attend a Christian college to 
become a pastor. (Note that the 
state provides funds for the educa-
tion of blind individuals.)

 c. construction of a logging road in 
an area held sacred by Native 
Americans.

 d. after-school meetings of Christian 
youth groups in a public school.

2. Are church and state always separate 
in this country? Give evidence for 
your opinion. Why do you think we 
have the concept of separation of 
church and state?
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3. “Under no circumstances should the 
government be allowed to prohibit  
an individual’s religious practices.”  
Do you agree or disagree? Explain 
your reasons.

4. Do you think prayer in school is a good 
idea? If so, which prayer should be  
used? What about a moment of silence?

OTHER CONSTITUTIONAL GUARANTIES

There are other constitutional rights besides 
those in the First Amendment (see figure 13-1). 
Some are specified, such as the Second Amend-
ment right to bear arms. Others are not specified, 
such as those in the Ninth and Tenth Amend-
ments. Some have been recognized by court 
interpretations over the past two centuries. Free-
dom of association has already been discussed. 
Three important rights—the rights to bear arms, 
to privacy, and to vote—are discussed in this 
section.

Is There a Right to Bear Arms?
Recent controversy over laws to control owner-
ship of handguns has focused interest on the Sec-
ond Amendment. This amendment guarantees 
to citizens the right to bear arms. Historically, 
this right was to make sure that each state could 
maintain a “militia.” Therefore the courts have 
said that its protection specifically relates to es-
tablishing a state militia. The amendment does 
not prohibit laws limiting people’s right to own 
guns and other weapons. There is a similar pro-
vision in the Georgia Constitution that expressly 
authorizes the General Assembly to “prescribe 
the manner in which arms may be borne” (Ar-
ticle 1, section 1, paragraph 8).

Is There a Right to Privacy?
You will not find a specific reference to a right 
to privacy in the U.S. Constitution. Indeed, this 
right has been drawn from a number of consti-
tutional guaranties of privacy from governmen-

tal intrusion, including the Third, Fourth, and 
Ninth amendments. In 1904, Georgia was the 
first state in the country to recognize a right to 
privacy.

The right to privacy affects our lives in mat-
ters beyond searches, protection of records, and 
drug testing. It affects our right to die rather than 
live in a coma. It protects reproductive and fam-
ily rights. The courts have said that the govern-
ment may not interfere without proper reason 
in matters relating to family relationships. For 
example, any requirements a government sets for 
getting married must be reasonable. Would laws 
such as the following be constitutional?

SITUATION 25  In order to obtain an abor-
tion, a dependent unmarried minor is required 
by a state law to notify one parent. The re-
quirement can be waived by the juvenile court 
if it is in the “best interest of the minor.”

SITUATION 26  To control population, the 
state makes it a crime to have more than two 
children.

In protecting the rights of individuals to 
make choices about their families, the courts 
have recognized a person’s right to have access 
to birth control. They have prohibited laws re-
quiring that some welfare recipients be sterilized. 
In a controversial 1973 decision, Roe v. Wade, the 
Supreme Court recognized the right of women 
to an abortion.8 (Since then, those opposed to 
abortions have worked hard to have this deci-
sion overturned.) On the other hand, two 1990 
decisions of the U.S. Supreme Court have made 
constitutional a Georgia law similar to that in sit-
uation 25, even though the Georgia law limits 
the rights of minors with respect to abortion.9 

Do couples have a right to decide the size of 
their families? Yes. The law in situation 26 would 
be unconstitutional. Not all countries allow their 
citizens such freedoms, however. The Chinese 
government has tried to ensure that couples have 
only one child. A former Romanian government 
used its power to force citizens to have as many 
children as possible.
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Is There a Right to Vote?

The U.S. Constitution barely mentions the right 
to vote. Indeed, for much of the country’s history, 
many people did not have that right. For over 
130 years, voting was mostly limited to white 
males aged 21 years and older. Even their right 
to vote was sometimes restricted. They some-
times had to pay a special tax, called a poll tax, 
or pass a literacy test.

Constitutional amendments have extended 
the right to vote. In 1870, the Fifteenth Amend-
ment extended voting rights to men of all races. 
In 1920, the Nineteenth Amendment gave wom-
en the right to vote. In 1943, Georgia became 
the first state to lower the voting age from 21 to 
18. State officials felt that those old enough to 
fight in World War II were old enough to vote. 
In 1971, the Twenty-sixth Amendment gave 18-
year-olds across the country the right to vote.

O n l y  t h e  F a c t s
1. Are the following statements true or false?
 a. The Constitution gives everyone 

the right to have a handgun.

 b. The Fourth Amendment specifi-
cally says that people have a “right 
to privacy.”

 c. People have the right of access to 
birth control measures.

 d. Women have been able to vote 
since the Civil War.

 e. Georgia was the first state to change 
the voting age from 21 to 18.

If the statements are false, explain 
what is incorrect about them.

T h i n k  A b o u t
1. Not everyone agrees with the Su-

preme Court’s interpretation of the 
Second Amendment. Give a reason 
for disagreeing and one for agreeing.

2. Should minors have to notify a parent 
before they have an abortion? Give 
arguments for and against.

3. Should family members be able to 
allow withdrawal of life-giving pro-
cedures from a hopelessly comatose 
relative? A 1990 court decision let the 
states determine what the law will be 
in this matter. What do you think the 
law should be?

Georgia was the first state to 
lower the voting age from 21 
to 18. The Twenty-sixth Amend-
ment to the Constitution gave 
18-year-olds across the country 
the right to vote.
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4. How would you define the “right to 
privacy”? What do you think it should 
protect?

5. Not everyone takes advantage of the 
right to vote—particularly younger 
voters. What could be done to en-
courage more people to vote?

SUMMING UP

Before you read this chapter, what did your 
constitutional freedoms mean to you? Had you 
thought about the meaning of free speech or free 
association? Did you realize that your right to 
free speech was limited in some circumstances, 
that your right to associate did not include crim-
inal associations, or that your freedom to wor-
ship could be restricted?

Like all freedoms, these constitutional rights 
imply responsibilities. There is always a need 

for balance—to prevent one person’s free actions 
from depriving another person of a basic right. 
In the next chapter, you will read about how 
the government must balance individual rights 
against its duty to provide order and justice. 
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