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You probably have some idea of what is involved in the criminal 
justice process, if only through watching television programs. But 
you may know less about the civil justice process, even though 

there are more civil than criminal law cases.
As you may recall, a main function of our courts is to settle dis-

putes. The process of settling a dispute through court action is called 
litigation. This chapter is a case study of a civil law proceeding. The 
characters are imaginary, but the situation is based on what could take 
place in a real case. The main character in the case will receive an in-
jury. She will then seek payment from the party whom she believes to 
be legally responsible.

Watch in this chapter for what lawyers do to prepare for a case. As 
the case moves toward the actual trial, note how it becomes more like 
verbal combat—in other words, more adversarial. Note the rules that 
define or limit this adversarial tendency. The rules are intended to ensure 
that each party will have a fair hearing. Finally, in reading this chapter, 
consider how the civil justice process might be streamlined. 

BEGINNINGS OF THE CASE

The Accident
Mary Jones is an 18-year-old senior at Druid Valley High School in 
DeKalb County, Georgia. Mary is an excellent student. She also works 
part-time at McDougal’s drive-in restaurant. It is a few blocks from 
her home. On the night of May 7, Mary leaves work at 11 p.m. She 
decides to walk home. On the way home, she begins to worry about a 
big test she has the next day. Mary stops at the traffic light on Druid 
Avenue. As soon as the light turns green, Mary begins to cross the 
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street. A car approaches to Mary’s left, coming 
fast, without lights. When the driver notices 
Mary, he slams on his brakes. The car skids 
into Mary. Its front bumper hits her at knee-
level. She is knocked to the pavement. The car 
finally skids to a stop. The driver gets out to 
see how Mary is.

The 23-year-old driver of the car, John 
Smith, has had a terrible evening. He has been 
worrying about his job. He has just had a fight 
with his girlfriend. And now—this!

There is a witness to the accident. At the 
time of the collision, Bill Hawkeye is walking his 
dog. He is on the sidewalk across the street from 
where Mary is hit. He immediately finds a phone 
and calls the police. The police arrive with an 
emergency medical service vehicle in about five 
minutes. Mary is taken to a local hospital.

Meanwhile, the police question John. After 
the investigation, they charge John with speed-
ing, operating his car at night without lights, and 
failure to obey a traffic signal.

At the hospital, Mary is found to have a bad-
ly broken leg and assorted cuts and abrasions. 
The leg injury keeps her in the hospital for four 
weeks. Mary’s hospital stay and medical care cost 
over $20,000.

Soon after the accident, John appears in 
the local traffic court. John pleads guilty to the 

charges. The traffic court judge imposes a fine 
and suspends John’s driver’s license.

The Claim
While in the hospital, Mary is contacted by Joe 
Hartness. Mr. Hartness is an insurance adjuster 
for John’s auto insurance company, Peach State. 
As an injured pedestrian, Mary is entitled to re-
ceive payment for certain “economic losses” 
from John’s insurance policy. The company pays 
Mary’s physicians and the hospital bill.

After a time, Mary returns to school, but she 
continues to feel considerable pain in her left leg, 
particularly in the knee. It makes it impossible for 
her to go back to work. She begins to worry about 
keeping up with school and about her future. She 
loses weight and becomes extremely nervous.

Mary contacts Mr. Hartness, the Peach State 
insurance adjuster, and tells him of her continu-
ing problems. She asks whether she is entitled to 
any additional benefits under John’s automobile 
insurance coverage.

Mr. Hartness tells her that Peach State has 
paid benefits on her behalf under its medical 
payments coverage. What she is asking for now, 
he says, are general damages for “pain and suf-
fering.” He says his company will not pay such 
damages to Mary unless required to do so as the 
result of a lawsuit.

As an injured pedestrian, Mary is 
entitled to receive payment for 
her physicians and hospital bill 
from John’s insurance policy.
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Retaining a Lawyer
Mary talks to a lawyer, Fred Barr, about her 
case. Mr. Barr tells Mary that she is entitled to 
seek general and special damages from the per-
son responsible for her injuries (John). A law-
suit can be initiated if necessary (see figure 12-1 
for situations in which a lawyer may be needed).  
Mr. Barr explains that general damages in a per-
sonal injury action may be physical and mental 
pain and inability to work. Special damages are 
those damages that can be calculated as a result 
of a particular loss. For example, the wages Mary 
lost from work while she was in the hospital could 
be added and awarded as special damages.

After being retained by Mary, Mr. Barr be-
gins to investigate the case and the surrounding 
circumstances. He takes written statements from 
the investigating police officers and the sole wit-
ness (Mr. Hawkeye). He obtains a copy of the 
accident report filed by the investigating officers. 
He also gets copies of Mary’s hospital records, 

medical bills, and prescription receipts. From 
Mary’s part-time employer he requests proof of 
her income losses during her hospitalization and 
recovery.

Attempt to Settle Out of Court
Mr. Barr contacts Mr. Hartness, the insurance 
adjuster. Mr. Barr wants to settle Mary’s claim 
out of court, if possible. Mr. Hartness agrees to 
meet with Mr. Barr.

After discussing the facts of the case, the fol-
lowing exchange takes place.

Mr. Barr: My client would be willing to accept 
$75,000 in settlement.
Mr. Hartness: Based upon my company’s eval-
uation of the case, we will offer $40,000. This 
is, I might add, our top offer.
Mr. Barr: I’m sorry, I can’t recommend that 
my client accept $40,000, although I will, of 
course, pass your offer along to my client. I 
believe that a jury would return a verdict of 
more than $75,000.

Unfortunately, Mr. Barr and Mr. Hartness 
are not able to settle Mary’s case. (Neither side 
may offer evidence at the trial of these settle-
ment negotiations.) Mr. Barr advises Mary to 
file a civil suit for damages against John. In this 
case, Mary Jones will be the plaintiff; John Smith, 
the defendant.

Mary obtains an attorney to seek additional 
damages for “pain and suffering.”

FIGURE 12-1

When You Need a Lawyer

Throughout this book, there are situations that show when 
a lawyer can be helpful. This list gives some guidelines.

In Civil Cases

• When you are sued.
• When you want to sue someone.
•  When a specific right to property of some value is 

involved, as when buying or selling real estate.
•  When you want to transfer your property to others.
•  When you want to set up a business.
•  When you want to end a marriage.
•  When you want to protect or enforce what you con-

sider a legal right.

In Criminal Cases

•  When you are accused of a crime, especially when you 
may be imprisoned. You have a constitutional right to 
a lawyer in these cases. (If you cannot afford a lawyer, 
the state must provide one.)

•  When you may be faced with serious consequences, 
such as a large fine or the loss of your driver’s license.
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Determining Court of Jurisdiction

Before filing (bringing) suit, the attorney must 
determine which court has jurisdiction over 
the case. You will remember that jurisdiction 
has two main aspects—subject matter and per-
sonal jurisdiction. That is, a court must have 
the authority to enforce the kinds of laws that 
are involved in the dispute (subject matter ju-
risdiction), and it must have the power to act 
with respect to the parties before it (personal 
jurisdiction).

Under Georgia law, a civil lawsuit for dam-
ages in which personal injury is involved must 
be brought in superior or state court. Further, 
Georgia law provides that the proper place of 
trial in a case like Mary’s is the county in which 
the defendant resides when the lawsuit is filed. 
The courts in this county will have personal ju-
risdiction. Mr. Barr learns that John is a resident 
of DeKalb County, Georgia, so Mary’s case is 
filed in the Superior Court of DeKalb County.

T h i n k  A b o u t
1. What are the advantages for each 

party of settling disagreements out of 
court?

2. Why do you think settlement nego-
tiations are not admissible in trials?

3. Why should the court of proper ven-
ue be where the defendant—rather 
than the plaintiff—lives?

PLEADINGS

Complaint
To start a civil action, the plaintiff’s attorney must 
file a complaint with the appropriate court. Fil-
ing means delivering the complaint to the court 
clerk. The complaint is a legal document pre-
pared by the plaintiff or his or her attorney. 
It sets out, in numbered paragraph form, the 
plaintiff’s version of the facts supporting the 

FIGURE 12-2

In the Superior Court for the County  
of Dekalb, State of Georgia

 MARY JONES,  JOHN SMITH,
 Plaintiff, vs. Defendant.

COMPLAINT

COMES now MARY JONES with her Complaint and 
for grounds thereof shows the Court the following:

1.

The Defendant, JOHN SMITH, is a resident of DeKalb 
County, Georgia, and whose residence address is 909 Broad 
Street, DeKalb County, Georgia. Said Defendant is thus sub-
ject to the jurisdiction of this Court.

2.

On or about May 7, 2003, on Decatur Road, in DeKalb 
County, Georgia, Defendant negligently drove his automo-
bile against the Plaintiff, a pedestrian.

3.

As a direct and proximate result of the negligence of 
Defendant, Plaintiff was thrown to the ground and her leg 
was broken. Plaintiff suffered great pain of body and mind, 
and suffered a loss of income.

WHEREFORE, Plaintiff prays:

(a) That Summons and Process issue as by law provided;

(b) That she have judgment against the Defendant in the sum 
of one hundred and twenty-five thousand ($125,000) 
dollars, or whatever the jury thinks meet and proper, 
together with all costs of Court, and;

(c) That Plaintiff be afforded such other and further relief 
as may be deemed just and proper.

Fred Barr
Attorney for Plaintiff

1000 Kindler Building
Decatur, Georgia 30030
(404) 000-0000

claim against the defendant. It indicates which 
court has jurisdiction. If appropriate, it names 
the amount of money the plaintiff is asking the 
defendant to pay.

Mary’s complaint against John is shown in fig-
ure 12-2. It says that Mary’s injuries and damages 
were caused by and through the negligence of 
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John. To file Mary’s complaint, Mr. Barr delivers 
it to the clerk of the Superior Court of DeKalb 
County (see figure 12-3 for descriptions of pro-
fessionals involved in court proceedings). The 
clerk then assigns the case a number. This case 
will be number 81999.

Summons
The plaintiff in a civil case also must inform the 
defendant that a claim is being made against 
him or her. This notification is very important. 
The defendant is usually notified by being 
served (or presented with) a copy of the com-
plaint and a paper called a summons. The sum-
mons tells the defendant that he or she has 30 
days from the date of receiving the summons 
to respond to the claims made in the plaintiff’s 
complaint.

In Georgia, a summons is usually hand-
delivered to the defendant at his or her home. 
The server is usually the county sheriff or some 
other officer of the court. Serving is not always 
easy. In Mary’s case, when the sheriff’s deputy 
first went to John’s home, John was not there. 

The deputy returned several days later, after 
working hours, but John slipped out the back 
door. John did not want to be involved in a law-
suit. The next day, the deputy arrived as John 
was leaving for work and served him with the 
summons. (John should not intentionally avoid 
being served with the complaint. It is against 
the law to do so, and there could be serious legal 
consequences.)

Answer
After receiving the summons, the defendant 
should respond to the plaintiff’s claims. The 
response is called the answer. The answer is a 
legal document that is filed with the clerk of the 
court. In it, the defendant admits or denies the 
allegations made in the complaint. The answer 
may also state the defendant’s legal defenses to 
the complaint.

The defendant’s answer must also set out any 
claims that the defendant may have against the 
plaintiff arising from the event that resulted in 
the plaintiff’s action. A defendant’s claim against 
a plaintiff is known as a counterclaim.

FIGURE 12-3

Professionals Involved in Court Proceedings

Clerks of Court  
Clerks of court are appointed; however, in Georgia, 
the clerk of each county superior court is elected by 
county residents. They file legal documents and keep 
records on court cases, real property, voting, and 
other matters. Clerks of court differ from law clerks, 
who assist judges or lawyers by researching legal issues 
or drafting opinions and are law school students or 
recent graduates.

Sheriffs and Marshals
Sheriffs are elected by county residents; marshals are 
appointed. They enforce the decisions and orders of 
the court (in Georgia, the sheriff has this responsibility; 
in federal courts, the federal marshal does). They also 
serve (deliver) papers of the court (such as summons-
es), bring persons before the court, and keep order in 
the courtroom. 

Lawyers
Lawyers are retained (hired) by parties to represent 
them in legal disputes. They “fight” for a party’s inter-
ests in a case, give advice and counsel in legal matters, 
and keep parties informed about their legal rights and 
duties. 

Bailiffs
Bailiffs help judges keep order in the court. They usher 
jury members in and out of the jury box and wit-
nesses to the stand. 

Court Reporters
Court reporters record the proceedings of a trial 
(usually by using a stenotype machine or tape re-
corder) and then prepare written transcripts of the 
proceedings.
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The plaintiff’s complaint and the defendant’s 
answer are the basic pleadings in any civil case. 
The pleadings establish what factual and legal is-
sues are in dispute and what must be determined 
in the trial. A defendant’s failure to respond to the 
plaintiff’s claims by not filing an answer is called a 
default. If the defendant defaults, he or she loses 
the case. It is therefore very important to respond 
when served with a complaint. The plaintiff may 
prevail if the defendant does not respond. 

As soon as John is served the summons, he 
contacts Mr. Hartness, his insurance adjuster. In 
addition to medical payment coverage, John also 
has liability and collision coverage with Peach 
State Automobile Insurance Company. Mr. Hart-
ness refers John’s case to an attorney, Sally Bright. 
She will represent him in the trial.

Ms. Bright prepares an answer to the plain-
tiff’s complaint. The answer agrees that the court 
has the jurisdiction to hear the case. It denies 
that John was negligent. It also denies that any 
injury to the plaintiff was directly caused by an 
act or failure to act on the defendant’s part. No 
counterclaim is made.

Because the defendant denies the allegation 
of negligence, this matter is left for the plaintiff 
to prove. The plaintiff will also have to prove that 
John’s negligence caused her injuries.

Sometimes a judge in a civil case can decide 
the questions of fact and law solely on the basis 
of the pleadings filed with the court. This deci-
sion is called judgment on the pleadings, and it 
is made in cases in which there is no real contro-
versy. Suppose in his answer John had admitted 
to negligence and had agreed that his negligence 
caused Mary’s injuries. Suppose he had agreed 
to the damages asked. Then there would be no 
real controversy. However, in the case of Jones 
v. Smith, the controversy is clear. The case will 
come to court.

O n l y  t h e  F a c t s
1. Match the following terms and definitions:
 1. summons
 2. complaint

 3. pleadings
 4. answer
 5. counterclaim
 6. default

 7.  judgment on the pleadings
 a. the defendant’s failure to respond 

to the plaintiff ’s complaint
 b. a document notifying the defen-

dant of the plaintiff ’s suit
 c. the documents giving the claims 

and answers of the plaintiff and 
defendant

 d. a judge’s decision on the case 
based solely on the pleadings

 e. the document setting forth the de-
fendant’s claims against the plaintiff

 f. the defendant’s response to the 
claims of the plaintiff

 g. a document setting forth the plain-
tiff ’s claims against the defendant

T h i n k  A b o u t
1. Why do you think Mr. Barr asks 

for $125,000 in damages on the 
claim? Didn’t he indicate a willingness 
to settle for $75,000 with the insur-
ance company?

2. Why is a summons delivered by 
a court officer rather than by the 
plaintiff ’s lawyer? Why not send it  
in the mail?

PREPARING FOR TRIAL—DISCOVERY

Once a civil case is filed, it takes several months 
(sometimes over a year) for it to come to trial, 
particularly in the more populous counties in 
Georgia. The old adage that “the wheels of justice 
turn slowly” is very true in the civil law arena.

Attorneys have much pretrial work to do. 
Filing a complaint or an answer is just the begin-
ning. Mr. Barr knows that he will have to present 
evidence to prove his client’s claims. Ms. Bright 
knows she will have to discredit his evidence.
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In most civil cases, the lawyers for the parties 
will engage in some degree of pretrial discovery. 
Discovery refers to a variety of techniques and 
procedures that the law of Georgia permits both 
parties in a lawsuit to use to find out about the 
other side’s case. Discovery is used for fact gath-
ering. It can also be important in defining the 
real points of controversy in a given case.

Today, quite broad and far-reaching discov-
ery is usually permitted. Each party’s attorney 
can develop a wealth of information about the 
other side’s case. A main advantage is that neither 
attorney is likely to be surprised by the other at 
the trial. A disadvantage of extensive discovery is 
that it is time-consuming and expensive.

Interrogatories
Interrogatories are one technique of discovery. 
They are written questions that one party’s at-
torney sends to another party’s attorney. They 
must be answered in writing and under oath by 
the party to whom they are addressed. These 
answers must be filed with the clerk of the court 
and served to the opposing attorney within 30 
days of the mailing of the interrogatories. Ex-
cept in very complex cases, Georgia law limits 
the number of interrogatories to 50. Failure to 
respond can result in sanctions and penalties by 
the court.

In the case of Jones v. Smith, Ms. Bright, the 
defendant’s attorney, begins the discovery pro-
cess. She serves (mails) interrogatories to Mr. 
Barr. Questions in a case like this usually relate 
to a party’s medical history, previous accidents 
and hospitalization, circumstances of the acci-
dent, identity of witnesses, medical expenses, 
and wage loss. One of the interrogatories that 
Ms. Bright sends to Mr. Barr follows:

What are the names and addresses of all prac-
titioners of the healing arts (physicians, chiro-
practors, osteopaths, etc.) who have examined 
or rendered treatment to plaintiff from the 
date of the incident through and including the 
present time? Please include in your answer 
the dates these doctors were seen, the reason 
for such visit, and the amount charged.

A party does not have an absolute right 
to have discovery of anything and everything. 
For example, suppose an attorney asked, “State 
whether you smoked marijuana before operat-
ing your automobile on April 3.” This demand 
could be rejected because the U.S. Constitution 
protects citizens against self-incrimination. Sup-
pose the demand was, “Please state the substance 
of any conversation you have had with any at-
torney regarding this case.” This interrogatory 
attempts to invade another protected area: the 
confidential attorney-client relationship. It also 
could be rejected.

Request for Production of Documents
In this legal document, one attorney asks the 
opposing lawyer to make certain documents 
available for inspection and copying. This pro-
cedure is often used to “discover” medical bills, 
photos of accident scenes, repair bills, estimates, 
etc. Like the interrogatories, a “request for pro-
duction” must be responded to within 30 days. 
Again, failure to respond to requests can result 
in sanctions and penalties by the court.

In the case of Jones v. Smith, both attorneys 
use this procedure. Ms Bright requests copies of 
medical bills. Mr. Barr requests a copy of John’s 
insurance policy.

Deposition
Another widely used discovery tool is the depo-
sition. A deposition is oral testimony of a plain-
tiff, defendant, or witness taken under oath. It 
is recorded by a court reporter who puts it into 
a printed or typed form that becomes the ac-
tual deposition. Depositions are usually much 
better ways to gain information than are inter-
rogatories. Answers to interrogatories are often 
very short. They disclose as little information 
as possible. Depositions, on the other hand, al-
low the questioning of witnesses in person, with 
follow-up questions to probe for additional in-
formation.

At depositions, the opposing attorney has a 
right to be present to protect the interests of his 
or her client. He or she may examine a witness 
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being deposed by the other attorney. This ques-
tioning is known as cross-examination.

Depositions are frequently used at trials to 
impeach or discredit a particular witness’s tes-
timony. A deposition records and preserves the 
testimony of a witness. Therefore it can verify 
that a witness has either changed or forgotten his 
or her previous testimony. Using the deposition 
at a trial for this purpose is called impeaching a 
witness.

The law recognizes that it is expensive, in-
convenient, and sometimes impossible for some 
witnesses to appear at a trial of a case. Courts 
often allow the deposition of a witness to be read 
to the jury in open court. In this way, the witness 
need not come to court to testify. Rather than 
compelling a physician to appear in court, for 
example, his or her deposition will be read. A 
deposition may also be read if a witness has died 
or moved outside the jurisdiction of the court.

In a personal injury case like Jones v. Smith, 
Mary’s attorney takes the depositions of all the 
physicians who treated her. This process can be 
expensive. A rate of $300 per hour is not unusual 
for physicians giving depositions. Additionally, 
each side pays for a copy of the deposition, which 
is also costly.

Mr. Barr asks the physicians about their diag-
noses and treatments. An excerpt of the deposi-
tion of one physician, Dr. Henry, follows.

Mr. Barr: Dr. Henry, did you supervise Ms. 
Jones’s case while she was in the hospital?

Dr. Henry: Yes, she was my patient.

Mr. Barr: Do you know when she was dis-
charged from the hospital?

After Dr. Henry gives the date, Ms. Bright cross-
examines him.

Ms. Bright : Doctor, before the plaintiff was 
discharged from the hospital, didn’t you ad- 
vise her to follow up with treatment in your 
office?

Dr. Henry: Yes, that’s correct. I did see Ms. 
Jones, the plaintiff, as you refer to her, as a 
patient in my office after her discharge from 
the hospital.

Ms. Bright : And you have not had occasion to 
see her or treat her, as a patient, in the last 
several months, have you?

Dr. Henry: I don’t know what you mean by 
“several months.” I did see her about four 
months ago. I told her to call for an appoint-
ment if she experienced further problems.

Courts often allow the deposi-
tion of a witness to be read to 
the jury in open court.
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O n l y  t h e  F a c t s
1. Define the three common discovery 

techniques.

T h i n k  A b o u t
1. “Witnesses should not be paid for 

their time in giving depositions or tes-
tifying.” Give arguments for or against 
that statement.

THE TRIAL

The trial of case no. 81999, Mary Jones v. John 
Smith, will be held in the Superior Court of 
DeKalb County, Georgia. Thomas Fayre will 
be the trial judge presiding over the case. The 
judge’s role and authority are most important to 
the trial. A judge

• insists that order prevail in the courtroom 
and that the case be fairly tried.

• controls conduct of the trial, declaring 
recesses and continuances (or postpone-
ments) when necessary.

• controls introduction of evidence, deter-
mining whether it will be accepted for the 
jury’s consideration.

• decides on motions made by the attorneys. 
(A motion is a request made to the judge 
that certain action be taken in the case.)

Questions of Law and Fact

In each legal dispute, questions of law and fact 
must be resolved by the court. Questions of law 
can only be decided by the judge. Questions of fact 
are decided by the judge if there is no jury. Other-
wise, they are decided by the jury. What are these 
kinds of questions, and how do they differ?

Questions of law are about the legal prin-
ciples that apply to the case. In the case of Jones 
v. Smith, Judge Fayre must resolve the questions 

of law. For example, knowing what the law says 
is necessary for an act to be considered negli-
gent, he must decide if the allegations support 
a claim of negligence. If they do not, he could 
dismiss the case.

Questions of fact concern the facts of the 
case. In the case of Jones v. Smith, a jury will de-
cide the questions of fact. One question will be 
whether John actually committed the acts alleged 
by Mary. Another will be whether his actions re-
sulted in injuries to Mary.

The Jury
The right to a trial by jury in civil cases is guaran-
teed by the Georgia Constitution. After the case 
is called for trial, the first step is the selection 
of the jurors. In civil cases heard in state court, 
juries may have only six members. However, if 
the amount in question is more than $10,000, 
either party may request 12 jurors. (A superior 
court jury, as is the case in Jones v. Smith, will 
have 12 members.)

Juries are composed of adults (people aged 
18 and over) from the entire community. No one 
may be unfairly excluded from jury service on 
the basis of race or sex. However, persons who 
are 70 years or older can ask to have their names 
removed from the list.

The list of potential jurors is compiled by a 
county’s board of jury commissioners. The board 
is a body of six members appointed by a superior 
court judge for six years. From the list, a group 
of citizens is called to be available for jury duty 
for up to a week. They compose what are called 
jury panels. From each panel, juries will be se-
lected to try individual cases.

There are 36 prospective jurors in the panel 
for the case of Jones v. Smith. Before selecting 12 
for the jury, the attorneys will ask them questions. 
This examination is called the voir dire, which is 
French for “to see and to speak.” The purpose 
of the voir dire is to select a fair and impartial 
jury. The attorneys, of course, will also look for 
jurors who might be sympathetic to their side of 
the case. In effect, jurors are selected through a 
process of elimination (figure 12-4 describes the 
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trial process). As you read, note the two ways in 
which an attorney can reject a juror.

The questioning begins when Judge Fayre 
asks all of the prospective jurors some general 
qualifying questions. He asks, “Are any of you re-
lated to either Mary Jones or to John Smith? Do 
any of you employ Mary Jones or John Smith? 
Are any of you a stockholder, employee, officer, 
or director of Peach State Automobile Insurance 
Company (John’s insurance company)?” All of 
the jurors answer “no” to the judge’s questions.

If one juror had answered “yes,” he or she 
might have been rejected for cause. Rejecting 
for cause is one way a juror can be dismissed. It 
means that there is some logical reason why that 
juror should not be selected. Answers to ques-
tions might reveal that the juror is related to 
someone in the case. Or they might show that 
the juror has already formed an opinion about 
the case.

In the voir dire, the attorneys question the ju-
rors in turn. The clerk calls the name of the first 
prospective juror, Patrick Pierson. He stands. 
Mr. Barr begins the questioning.

Mr. Barr: Are you presently employed, Mr. 
Pierson?
Mr. Pierson: Yes, sir. I’m a plumber. I work for 
Watt Pipes Plumbing Company.

During the  
voir dire, both 
attorneys ques-
tion possible 
jurors to un-
cover any bias 
about the case.

Mr. Barr: Are you married, Mr. Pierson?
Mr. Pierson : Yes, sir.
Mr. Barr: Is your wife employed outside the 
home?
Mr. Pierson : Yes, sir. Part-time. She’s a book-
keeper.

Mr. Barr then asks if Mr. Pierson has chil-
dren. Mr. Pierson says he has a boy aged 13 and 
a girl aged 9. Mr. Barr also asks if Mr. Pierson has 
served on a jury in the past. He learns that Mr. 
Pierson was on a criminal case—a robbery.

Ms. Bright then questions Mr. Pierson. She 
first determines that he has never been a party 
in a civil case. She then asks the following ques-
tions:

Ms. Bright : Are you personally acquainted 
with either myself or the plaintiff ’s attorney, 
Mr. Barr?
Mr. Pierson : No, ma’am.
Ms. Bright : Are you personally acquainted 
with the plaintiff, Miss Jones, or my client, 
Mr. Smith?
Mr. Pierson : No.

Attorneys can also ask questions of the panel 
as a whole. Ms. Bright asks all of the jurors if 
they, or any member of their family, have ever 



170 CIVIL LAW

been injured in an accident. She asks those who 
say “yes” if the injuries were serious. Mr. Pierson 
says that his wife once had minor injuries from 
an accident. The attorneys hope their questions 
will uncover any bias, prejudice, or preconceived 
notions on the jurors’ part about the case.

After voir dire is completed, the attorneys 
proceed to select a 12-member jury. Each re-
maining juror will be considered individually. 
There will be additional dismissals as the attor-
neys use their peremptory strikes. With peremp-
tory strikes, a reason for striking need not be 
given. Prospective jurors usually never know why 
they were dismissed. Usually, they are stricken 
because one of the attorneys feels that the pro-
spective juror will not look favorably upon his 
or her client’s case. However, the strikes must be 
used carefully. Each side has a limited number, 

and the first 12 persons who are not stricken 
from the list of potential jurors will form the 
jury for the trial. The plaintiff’s attorney is first 
to strike jurors from the panel. 

Attorneys may not systematically strike ju-
rors because of their race or their sex. The U.S. 
Supreme Court has found that systematically 
removing jurors of one racial type or sex is pre-
sumptively unfair. The opposing counsel may 
make a motion to the trial judge accusing the 
other attorney of using strikes for a discrimi-
natory purpose. The other side must then give 
reasons not based on race or sex for why they 
used their peremptory strikes against each juror 
they struck. 

Finally, in the trial of Jones v. Smith, 12 jurors 
(and one alternate), including Mr. Pierson, are 
selected. The judge instructs them to take seats 
in the jury box. Those jurors not accepted are 
excused. When the jury is seated, Judge Fayre 
calls for opening statements in the trial.

Opening Statements
In a civil case, the plaintiff’s attorney has the 
right to make the first opening statement to the 
jury. The opening statement is not evidence, but 
attorneys usually tell the jury what they expect 
the evidence to show. A trial is an adversary pro-
ceeding, so attorneys try to make the opening 
statement sound as favorable as possible to their 
side of the case.

Mr. Barr outlines the nature of the case to 
the jury in his opening statement. Mr. Barr also 
introduces the parties in the case. He wants the 
jurors to be familiar with the “cast of characters” 
in the trial. He begins this way:

Ladies and gentlemen of the jury, my name 
is Fred Barr. I represent the plaintiff in this 
case, Ms. Mary Jones. She has brought this 
case against Mr. John Smith. My client comes 
into court seeking money damages for injuries 
she sustained when she, a pedestrian, was hit 
and struck down by an automobile that was 
being driven by John Smith, the defendant in 
this case.

FIGURE 12-4

The Trial Process in Civil (and Criminal) Cases

1. Jury selection—voir dire

2. Opening statements
 In civil cases, the plaintiff; in criminal cases,  

the prosecution

 Defense

3. Presentation of case 
 Plaintiff (in civil cases, prosecution in criminal cases)—

direct, cross-examination, redirect 

 Defense—direct, cross-examination, redirect

4. Closing statements
 Plaintiff (in civil cases, prosecution in criminal cases)

 Defense

 Plaintiff (unless the defense presents no evidence or 
witnesses other than the defendant. In that case, the 
defendant has the option of going first and last.)

5. Jury deliberation 
 Judge charges the jury 
 Jury elects a foreman 
 Jury deliberates 
 Jury announces decision

6. Verdict (in a criminal case, sentencing follows)
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Mr. Barr goes on to tell the jury about some 
of the facts of the collision. Then he tells about 
Mary’s progress after the accident. He outlines 
the evidence he expects to present. He asks the 
jury to keep an open mind. He also asks the jury 
to base its verdict solely on the evidence pre-
sented and the judge’s instructions.

Then Ms. Bright, John’s attorney, makes her 
opening statement. She begins, 

My name is Sally Bright, and I represent John 
Smith. You have two basic questions to de-
cide: what happened on May 7, and who is 
responsible for the injuries claimed by Mary 
Jones? When you hear all the facts, you will 
understand why Ms. Jones is not entitled to 
a judgment against Mr. Smith. 

She goes on to tell the jury that she believes 
the evidence will show that the defendant was 
not speeding and was not negligent. Therefore, 
her client is not liable to the plaintiff for any 
money damages.

Presenting the Evidence
After the opening statements, Judge Fayre calls 
upon the plaintiff’s attorney, Mr. Barr, to pres-
ent his evidence.  Mr. Barr knows that the bur-
den of proof is on him and his client. That is, 
he must present evidence to the jury proving to 
its satisfaction that the facts of the case support 
the claim against the defendant.  Mr. Barr must 
show that his client was injured, and he must 
also show that these injuries were the result of 
the negligence of John.

Evidence is a legal term meaning a matter 
of fact tending to prove, or disprove, another 
matter of fact at issue in the case. The two prin-
cipal kinds of evidence are real and testimonial 
evidence. Real evidence refers to physical or tan-
gible (touchable) things or documents. Photo-
graphs of the accident scene would be real evi-
dence. Testimonial evidence refers to evidence 
given by witnesses (testimony). Usually, both real 
and testimonial evidence are used in a case.

During a trial, one attorney may object to 
evidence that the opposing lawyer wishes to in-

troduce. The judge determines whether the evi-
dence will be admitted. In other words, the judge 
decides whether the jury will be allowed to hear 
or consider the evidence. Sometimes the judge 
may refuse to allow evidence that is clearly in-
admissible even without an objection from the 
other attorney.

The rules of evidence have been developed 
over many years. The concept underlying these 
rules is this: facts that tend to help a trier of fact 
(the jury) arrive at the truth should be admit-
ted as evidence. Facts that do not aid the jury 
in the search for truth should be rejected as ir-
relevant. 

In Mary’s case, an example of relevant evi-
dence would be Mr. Hawkeye’s testimony about 
what he saw of the collision. Testimony by some-
one else about what Mr. Hawkeye said about the 
accident would not be allowed. Such testimony 
would be hearsay evidence. Hearsay evidence is 
considered unreliable, and it is generally not ad-
missible. (There are some very important excep-
tions to the hearsay rule, however. An example 
would be the statement of a dying victim iden-
tifying the murderer.)

To aid the jury, Mr. Barr has prepared a large 
diagram of the scene of the accident (see figure 
12-5). Such a diagram is not evidence. It is to 
help the jury understand the physical setting of 
the collision. Such visual aids are often used in 
the trial of accident cases, if the judge permits.

For his first witness, Mr. Barr calls Mary to 
the witness stand for direct examination. Mary 
is sworn in by Mr. Barr, with the following oath: 
“Do you solemnly swear (or affirm) that the tes-
timony you are about to give in the case now 
pending before this court shall be the truth, the 
whole truth, and nothing but the truth, so help 
you God?” Mary answers, “I do.” Mr. Barr then 
questions Mary:

Mr. Barr: Will you state your full name for 
the court and jury?
Ms. Jones: Mary Jones.
Mr. Barr: Are you the plaintiff in this case?
Ms. Jones: Yes, I am.
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Mr. Barr: Are you seeking damages from the 
defendant, Mr. Smith, in this action?
Ms. Jones: Yes.

Mr. Barr then questions her about the ac-
cident. He asks her to describe what happened 
“in her own words.” He asks what she recalls 
of the defendant’s driving. Mary testifies about 
her injuries and her medical treatment. She de-
scribes her pain, discomfort, nervousness, and 
loss of sleep.

Mr. Barr then asks Mary to authenticate her 
medical bills and prescriptions. Authentication 
means that she identifies these documents. Then 
she testifies that these bills represent actual ex-
penses. Mr. Barr asks that these documents be 
entered and accepted as evidence in support of 
Mary’s claim for damages.

Now the defense attorney has the right to 
cross-examine Mary about her testimony. One 
purpose of cross-examination is to reduce the 
impact of the direct examination. Alternatively, 
cross-examination may be used to cast doubt on 
the truthfulness of the witness.

In cross-examination, the attorney may ask 
leading questions. These are questions phrased 
so as to suggest the answer the questioner wants. 
(They cannot be used in direct examination.)

Ms. Bright : It was dark that night, wasn’t it?
Ms. Jones: Yes, but not so dark that I couldn’t see.
Ms. Bright : But you didn’t look up and down 
the street for approaching traffic before cross-
ing the street, did you?
Ms. Jones: No.

Ms. Bright leads Mary to admit that she re-
ally didn’t get a look at John or his car before the 
impact. Mary also admits that she started to cross 
the street as soon as the traffic light turned green. 
She did not first look for oncoming vehicles.

Mr. Barr may ask additional questions of the 
witness as soon as the defense is finished. This 
procedure is referred to as the redirect. It may 
be used by both attorneys. Both attorneys also 
may recall any witness to the stand during their 
presentations of evidence.

As his presentation of evidence continues, 
Mr. Barr reads to the jury portions of the physi-
cians’ depositions that he had taken earlier. Ms. 
Bright reads her cross-examination of the phy-
sicians to the jury. Judge Fayre advises the jury 
that the readings of the physicians’ depositions 
are to be treated as evidence just as if the physi-
cians were testifying in court.

Note that physicians are a kind of expert wit-
ness. Expert witnesses, because of their particular 
training or experience, can draw certain infer-
ences or conclusions from the facts of a case. 
For example, a physician could give an opinion 
as to whether a collision could cause the injuries 
that were reported. The opinion of a nonexpert 
witness on the same question, however, would 
not be allowed.
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Scene of the Accident
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The eyewitness to the accident, Mr. Hawk-
eye, is then called as a witness by Mr. Barr. The 
witness is sworn in. Mr. Barr begins his direct 
examination of the witness. He establishes that 
Mr. Hawkeye was near the intersection of Druid 
Avenue and Decatur Road in DeKalb County on 
the evening of the accident.

Mr. Barr: At about what time were you there?

Mr. Hawkeye : Around 11 p.m. I was walking 
my dog.

Mr. Barr: Did you observe an automobile-
pedestrian collision?

Mr. Hawkeye : Yes.

Mr. Barr: Didn’t you observe the automobile 
traveling about 50 miles per hour?

Ms. Bright : Your Honor, I object to the ques-
tion on the grounds that Mr. Barr is asking 
his witness a leading question. He is, in fact, 
suggesting the answer he wants.

Judge Fayre : Objection sustained.

Mr. Barr: I’ll withdraw the question.

Mr. Barr goes on to question Mr. Hawkeye 
about what he actually observed of the accident. 
He asks what Mr. Hawkeye recalls about how 
John was operating his automobile.

On cross-examination, Ms. Bright begins as 
follows:

Ms. Bright : How far away were you from the 
collision you said you observed?

Mr. Hawkeye : About 30 or 40 feet.

Ms. Bright : You have no way of knowing, do 
you, the actual speed Mr. Smith was traveling 
just prior to this collision?

Mr. Hawkeye : No.

Ms. Bright continues to cross-examine. How-
ever, she cannot discredit Mr. Hawkeye’s testi-
mony, nor can she force him to contradict any 
of it.

At the close of Mr. Hawkeye’s testimony, the 
plaintiff’s case is completed. Mr. Barr says, “Your 
Honor, the plaintiff now rests.”

Motion for Directed Verdict
After the plaintiff’s case is completed, Ms. Bright 
says,

Your Honor, I move for a directed verdict in 
favor of the defendant on the grounds that the 
plaintiff has failed to prove each element of her 
case and a jury of reasonable persons could 
not differ in their verdict for the defendant. (In 
other words, based on the plaintiff ’s evidence, 
a jury must find for the defendant.)

In effect, Ms. Bright is saying that the plain-
tiff hasn’t proved her case. She is asking the judge 
to dismiss the case at this point. If the judge 
grants the motion, then the verdict (decision) is 
“directed” in favor of the defendant. The case 
would not go to the jury. However, Judge Fayre 
says,

I cannot agree with your motion. The plaintiff 
has made out a case in negligence so far as a 
question of fact for the jury. Therefore I will 
overrule and deny your motion at this time. 
You may proceed with your side of the case.

Similarly, the plaintiff’s attorney may ask for 
a “directed verdict” in favor of the plaintiff at the 
close of all the evidence. A directed verdict would 
be requested if it appeared that reasonable jurors 
would agree that the plaintiff had clearly proved 
his or her case. Even if the directed verdict were 
granted, however, the jury would have to decide 
the issue of damages.

The Defense
The defendant’s attorney, Ms. Bright, must dis-
credit the evidence that the plaintiff has pre-
sented. Ms. Bright has a difficult tactical decision: 
she may call witnesses as part of the defendant’s 
case, or she may choose not to put additional 
evidence before the jury. An attorney might de-
cide to follow the second course, particularly if 
the new evidence would simply be a rehash of 
the plaintiff’s evidence. Remember, the defen-
dant’s attorney has had a chance to cross-exam-
ine all of the plaintiff’s witnesses. Weaknesses in 
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the plaintiff’s case can be shown through cross-
examination.

Ms. Bright decides not to put up any evi-
dence. In so doing, she will be allowed to make 
the opening and concluding final arguments to 
the jury. Usually, the plaintiff’s attorney has the 
right both to go first and conclude in closing 
argument.

Closing Arguments
After all the evidence for both sides has been pre-
sented, the judge calls for the closing arguments. 
During this time, each attorney may argue his 
or her case to the jury. A closing argument is 
quite different from an opening statement. In 
the opening statement, an attorney usually out-
lines the entire case in a somewhat matter-of-fact 
manner. In closing arguments, attorneys com-
ment directly on the evidence and witnesses. 
They argue the matters they feel have been 
proven by the evidence. They cannot, however, 
speak of anything that was not presented as evi-
dence during the trial.

Ms. Bright has decided to “waive” her open-
ing argument. She is hoping to impress the jury 
with her conclusion. She knows that will be the 
final argument the jury will hear.

Mr. Barr, in his closing argument, empha-
sizes that the plaintiff has proven three essential 
elements: (1) negligence on the part of the de-
fendant, which was the (2) proximate cause of 
the (3) damages, for which the plaintiff should 
be compensated. He tells the jury that it cannot 
undo the wrong inflicted upon his client, the 
plaintiff. He says that the jury can do for the 
plaintiff what the law allows, however. That is, 
it can award money damages for the plaintiff’s 
injuries.

In her closing argument, Ms. Bright states 
that the evidence clearly shows that the plaintiff 
is well recovered from any injuries she might 
have suffered from the accident. Even if the jury 
should find the defendant guilty of negligence, 
she says, it should award only a minimal sum for 
the plaintiff’s general damages.

Charge to Jury
After Ms. Bright’s closing argument, Judge Fayre 
charges the jury—that is, he instructs the jury 
about the law that is to be applied to the facts 
of the case. In a personal injury case, the judge’s 
instructions are usually lengthy. The judge ex-
plains the law on matters such as who has the 
burden of proof. Judge Fayre also instructs the 
jury about the law of negligence, the elements of 
a negligence action, including proximate cause, 
and the law relating to damages. The judge ex-
plains the need for a unanimous verdict. “Ver-
dict,” he says to the jury, “simply means ‘truth.’ 
And that is what you must seek in your very pri-
vate deliberations.”

Jury Deliberations and Verdict
As soon as the jurors retire to the jury room, they 
elect a foreman. Mr. Pierson is selected. Then 
the jurors consider the questions before them. In 
the Jones v. Smith case, the jury must decide two 
questions: Were the plaintiff’s injuries the re-
sults of John’s negligence? If so, what amount of 
damages should the plaintiff receive? According 
to Georgia law, the proper measure of general 
damages as related to mental pain and suffering 
is determined by “the enlightened conscience of 
fair and impartial jurors.”

In deliberating, jurors discuss the evidence 
presented. They consider the points made by the 
attorneys. If they have a question about the law 
or how it is to be applied in the case, the bailiff 
is notified. The bailiff informs the judge. The 
jury then returns to the courtroom to receive 
further instructions from the judge if the judge 
feels that it is necessary.

To aid in their deliberations, the jurors have 
the documentary evidence introduced during the 
trial with them to examine, including the medical 
bills and prescriptions that Mr. Barr had Mary 
authenticate while she was on the witness stand. 
This jury may have copies of the pleadings (the 
complaint and answer) to review. It is up to the 
judge as to whether to send the pleadings out 
with the jury.



In a Lawsuit 175

The jurors have trouble reaching a unani-
mous verdict on both questions. Because the jury 
verdict must be unanimous, jurors on the op-
posing sides try to persuade the others to their 
viewpoint. Sometimes jurors never agree. If a 
unanimous verdict is impossible, a mistrial is de-
clared by the judge. Then the case would have 
to be tried again before another jury.

In the Jones v. Smith case, the jury finally 
reaches a unanimous decision. The jury foreman, 
Mr. Pierson, calls for the bailiff. The bailiff tells 
the judge that the jury is ready to return to the 
courtroom. After both parties are present, the 
jury is called into the courtroom.

When the jury is again seated in the jury box, 
Judge Fayre asks, “Have you reached a verdict?” 
The jury foreman responds, “We have, your 
honor.” The foreman hands a written verdict, 
signed by all the jurors, to the judge.

The judge asks the plaintiff’s attorney to pub-
lish the verdict, meaning read it aloud in open 
court. The verdict reads, “We the jury find in 
favor of the Plaintiff in the sum of $75,000 on 
this third day of July, 1997. Signed, Patrick Pier-
son, foreman.”

Outcome of Case
Thus, Mary has won a verdict for damages. When 
the plaintiff prevails (wins), the court will order 
whatever action is necessary to enforce the obli-
gations of the defendant to the plaintiff. In cases 
such as Jones v. Smith, the defendant would be 
ordered to pay the plaintiff the amount of money 
that the court has declared to be due. What if the 
defendant does not pay? The plaintiff may then 
take legal action to seize property owned by the 
defendant that could then be sold to satisfy the 
defendant’s obligation to the plaintiff. 

In this case, the judgment will be paid by 
John’s insurance company. It will pay up to the 
amount of his liability insurance coverage. How-
ever, the judgment would not be paid right away if 
the case were appealed by John and his attorney.

Although the jury awarded her $75,000, 
Mary will not receive all of that money. The fees 
for her attorney, which may be from 25 percent 

to 40 percent of the award, will be deducted. 
Other legal expenses, such as costs of deposi-
tions from witnesses, will also reduce the amount 
Mary receives.

In other cases, the court may require the de-
fendant to perform a particular legal duty. For 
instance, the defendant may be requested to de-
liver goods under the terms of a contract. If the 
defendant does not obey such an order, he or she 
may be held in contempt of court. In that case, 
the defendant would be punished by fine or jail 
until he or she obeys the order. Sometimes a 
court will simply declare the rights and duties 
of the parties, as in a divorce, when the judge 
orders that the marriage be dissolved.

O n l y  t h e  F a c t s
1. What is a voir dire?
2. How do the opening statements and 

closing arguments differ?
3. Fill in the missing word. (a) A docu-

ment is ____________ evidence.  
(b) The statement of a witness is  
  ___________ evidence.

4. What is the judge’s charge to the jury?
5. Fill in the missing word.
 a. Prospective jurors are usually not 

told the reason for ___________ 
strikes.

 b. Jurors may not be systematically be 
struck because of  _____________

  or ________________ .
 c. Juries decide questions of _________ ; 

they do not decide questions of law. 
 d.  _____________ evidence is usually 

not admissible.
 e. To reach a verdict, a jury vote 

must be _______________  .

T h i n k  A b o u t
1. Recently, in a few cases, defense 

attorneys have used psychological 
testing to evaluate potential jurors. 
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Psychological testing is costly. Is it fair?
2. Should a jury always have to return a 

unanimous verdict?
3. If you were an attorney in this case, 

what particular qualities might you 
look for in jurors? Would you accept 
Patrick Pierson? Why or why not?

4. Do you think Ms. Bright should have 
presented a defense? What evidence 
might she have presented?

5. Do you agree with the verdict?  
Why or why not?

APPEALING THE DECISION

John and his lawyer are not happy with the out-
come of the case. Is there anything they can do 
about it? If dissatisfied with the decision, either 
party in a civil case (and the defendant in a crimi-
nal case) may ask for an appeal. Then a higher 
or appellate court will review the decision of 
the trial court. The higher court may uphold or 
overturn (that is, reverse) the trial court deci-
sion. An appeal, however, must be filed within a 
certain period of time after the trial court deci-
sion becomes final.

Generally, appealing parties must state why 
they think something was wrong with the trial 
court decision. These reasons are called the 
grounds for appeal. They must involve ques-
tions of law. An appealing party cannot argue 
that the trial court made the wrong decisions on 
the facts because the trier of fact’s determination 
of the facts is final—a basic element of our legal 
system. The judge or jury is considered to be in 
the best position to evaluate the evidence, such 
as the testimony of a witness and how credible 
it appears to be. Only in extraordinary circum-
stances can the facts be reviewed.

There are, however, a number of acceptable 
grounds for appealing a case. The losing party 
may

• challenge the manner in which the trial 
was conducted.

• argue that the judge allowed irrelevant, 
prejudicial evidence to be presented.

• argue that the wrong rule of law was ap-
plied by the court in declaring the rights 
and duties of the parties.

•  argue that no evidence was presented that 
supported the jury’s findings.

• although it rarely occurs, show that addi-
tional evidence has been discovered after 
the trial that would justify reconsidering 
the case at the trial level. The new evi-
dence must clearly make a difference to 
the outcome of the trial. Also, it has to be 
something that could not have been dis-
covered before the trial.

Suppose one of the following events had oc-
curred in relation to the trial of Mary Jones v. 
John Smith. Would it have given grounds for 
appeal?

1.  During the trial, the only witness for Mary 
was a woman. She testified that her cousin 
saw the accident and that John was clearly 
at fault.

2.  Travis Eller returns from a trip around 
the world. He did not know about the 
trial. He says that he saw the accident. He 
says that John was driving very carefully 
and that Mary stepped in front of the car 
without looking.

3.  Ms. Bright knew that Mr. Hawkeye had a 
grudge against John for something John 
did to Mr. Hawkeye’s cousin. However, 
she did not reveal this information dur-
ing the trial. She knew it could discredit 
Mr. Hawkeye’s testimony, but she feared 
it would reflect poorly on John’s charac-
ter. She considers using it in an appeal of 
the case.

4.  In the trial, Mary and John gave their 
versions of what happened. That was the 
only evidence in the trial. The jury be-
lieved and decided in favor of Mary.
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Events 1 and 2 might result in review by an 
appellate court. The evidence in event 1 is hear-
say evidence. It would be a question of law as to 
whether this evidence should have been allowed. 
In event 2, it would seem that Ms. Bright would 
not have any way of knowing about the witness 
until after the trial.

However, the evidence in event 3 was avail-
able to Ms. Bright at the time of the trial. She 
knew of the bias of the witness. She chose not 
to present it. It would not be valid grounds for 
appeal. Event 4 does not present valid grounds 
for appeal either. The decision of the jury was 
based on facts, not law. An appellate court will 
not reconsider it.

If the appellate court rejects the request for 
appeal, the decision of the trial court stands. If 
the appellate court hears the appeal, it can decide 
to let the trial court’s decision stand, reverse the 
trial court’s decision, or in a civil case, ask the 
trial court to rehear part or all of the trial. If the 
case is sent back to the trial court, the parties 
may agree to settle out of court instead. Some-
times, the decision of an appellate court can be 
appealed to another appellate court (see the dis-
cussion in chapter 3). 

O n l y  t h e  F a c t s
1. Are grounds for appeal based on 

questions of law or facts?

2. Which of the following would be 
grounds for appeal?

 a. irrelevant evidence presented
 b. jury seemed bored
 c. wrong rule of law applied
 d. evidence failed to support jury  

findings
 e. jury findings were disappointing

3. What happens if an appellate  
court reverses the trial court  
decision?

OTHER WAYS TO ACHIEVE JUSTICE

Is a court trial like that of the case of Mary Jones 
and John Smith the best way to achieve justice? 
Is it the only way to resolve disputes?

Actually, most civil cases are settled before 
they reach trial. Frequently, the parties negotiate 
a solution to their dispute. Negotiation is a bar-
gaining process in which both parties try to work 
out a mutually satisfactory solution. You may 
recall that Mr. Barr and the insurance adjuster 
tried to negotiate a solution to this case.

In Georgia and throughout the United States, 
courts and individuals are turning more often to 
alternatives to the legal process to settle disputes. 
Generally, these new processes are referred to as 
alternative dispute resolution (ADR) (see chapter 
3). In fact, some courts are even ordering parties  
to attempt to resolve their dispute using ADR 
before they can bring their case to trial in the 
courts. Most of these alternative processes are 
gaining popularity in this country for several rea-
sons. They are often less expensive alternatives 
to litigation. They are also generally faster than 
litigation, and they often achieve a more fair and 
equitable result than litigation. You will recall that 
the two most common forms of ADR are arbitra-
tion and mediation.

In arbitration, disagreeing sides agree to have 
a neutral third party (called an arbitrator) hear 
their arguments and settle their dispute. Parties 
agree in advance as to whether they will accept 
the arbitrator’s decision as final.

You will recall that in mediation, parties also 
ask someone else to help settle their dispute. 
However, the mediator does not make the deci-
sion; rather, he or she guides the two parties as 
they work out their own decision.

SUMMING UP

You have been a witness to the case of Mary Jones 
v. John Smith. You have seen the pleadings and 
learned how the trial preparations were handled. 
You have observed the trial and heard the ver-
dict. Now look back on each of the steps. Think 
about each procedure in turn. Think about it in 
terms of these questions:
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1.  Is the entire process too slow and cumber-
some? Could some procedures be elimi-
nated or streamlined to speed up the flow 
of cases through the courts? What about 
pretrial discovery? Voir dire? Wouldn’t it 
save the courts money to let the plaintiff 
notify the defendant? How important is 
notification to the defendant anyway?

2.  How do these procedures support the 
right to a fair trial as guaranteed by the 
Constitution? How does each procedure 
ensure fairness? For example, do you think 
it is necessary to have a trial jury? (Couldn’t 
a judge rather than a jury have decided 
Mary’s case just as easily?) Should a unan-
imous decision always be required?

3.  Is the adversarial system essential to jus-
tice? What kind of solution might Mr. 
Barr and the insurance adjuster have been 
able to negotiate? What might have been 
the outcome if the case had gone to arbi-
tration or mediation? Might it have been 
fairer?

As these questions suggest, litigation pro-
vides a good but not perfect system of ensuring 
justice. The system has strengths as well as weak-
nesses. It is important to recognize both. Adap-
tations can be made and often are. As a citizen, 
you may one day be voting on amendments to 
the state constitution that affect the judicial pro-
cess. Understanding how the process works will 
help you decide how to vote wisely. 




