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1.

Introduction

Health care reform has been a topic in American politics and on the street for several decades.
As the rest of the industrialized world moved to a form of universal health care, country by
country, the United States either failed or refused to join in - depending on your point of view, of
course. For the past four decades, health costs and concomitant insurance expense have
increased exponentially. Additionally, politicians, think tanks, academicians and statisticians
have piped in with varying estimates of the ongoing number of uninsured Americans.
Commonly that number exceeded 40 million people depending on whose "guess", or based on
whose realistic and/or unusual assumptions, you might have been reading.
During the Presidential campaign of 2008, President Obama made health care reform a
cornerstone of his "offer" to the American people. Once elected with a Democratic controlled
Congress, the work began. As we all know, the process was brutal. Special interests, as usual,
controlled much of the debate and much of the formation of the legislation. Ultimately, to get a
reform package passed, it was necessary to use Congressional chicanery to accomplish the goal.
The House-passed bill was passed by the Senate without change when it became obvious that the
Democratic Senators could not muster 60 votes needed for passage (due to the death of Senator
Ted Kennedy) of their own bill. The 50 votes needed to pass the House bill were available so
long as some "promises" were made for later changes. Within a week of passage of the primary
legislation, a follow-up bill was passed to keep those "promises." Sausage obviously got a bad
rap when compared to this legislative process.
In the final analysis, the United States still does not have universal coverage - at least not the
way the rest of the industrialized world does. Although many Republicans and right-leaning
pundits suggest that this legislation will lead to government control of health care, the bills
themselves do not go there. In fact, the health insurance structure that Americans seem to love in
spite of its cost remains mostly intact. There are, to be sure, reforms in the health insurance
scheme, but those are mostly items that both Democrats and Republicans agree upon. However,
there will be significant "subsidized" health care paid for by taxpayers. And here lies the rub.
As with all major government entitlement programs, someone has to pay for this one. This
course covers that aspect of the legislation, focusing primarily on the taxation components of
America's effort to change the health care structure.
Hopefully, you will find this approach to be interesting. It addresses the ongoing battle between
capitalism and democracy, between free enterprise and regulation, between creating a safety net
for those who need it and the American desire to fend for one's self. There is a lot about our
country and ourselves involved in this effort and its final product, and your participation in a
fruitful discussion is welcome and expected.
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II.

Overview
A.
President Obama signed the Patient Protection and Affordable Care Act! into law
on March 23, 2010. Then one week later, the President made good on his "promises" and
signed the Health Care and Education Reconciliation Act' into law on March 30, 2010.
The scope of this new legislation is expansive and will have a significant impact on about
one-sixth of the United States economy.
B.
This outline collectively refers to the Patient Protection and Affordable Care Act
("PPACA"), as amended by the Health Care and Education Reconciliation Act (the
"Reconciliation Act"), as the "Affordable Care Act."

Although PPACA primarily details with health care reform, the Affordable Care
Act as a whole includes other non-health care issues involving Health, Education, Labor,
and Pensions. In Appendix V of this outline you will find a section-by-section overview
of Title I (Coverage, Medicare, Medicaid and Revenues) and Title II parts 1 and 2
(Investing in Students and Families and Student Loan Reform) ofthe Reconciliation Act
prepared by the Committee on Ways & Means, Energy & Commerce on March 18,2010.
C.

D.

Getting started right now:

Category

1

Grandfathered
Status

Requirement

Effective Date
Plan years on or
after 9/23/10

•

G

2
A

Coverage for
Adult Children
to Age 26

Plan years on or
after 9/23/10

•

•

1 P.L.

2

To maintain status as a
grandfathered health plan, a
plan or health insurance
coverage must provide to
plan participants a statement
that the plan or coverage
believes it is a grandfathered
health plan.
Group health plans which
provide coverage to children
must cover adult children,
married or unmarried, and
without respect to student or
dependency status, until the
child's 26th birthday.
Those dependents who lost
coverage before age 26, or
were never enrolled, must be
allowed a minimum of 30days to re-enroll in the plan,
provided they meet all other
eligibility requirements, and
are still under age 26.

111-148 enacted March 23, 2010.

P.L. 111-152 enacted March 30, 2010.
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Method

•

•
•
•
•

•
•
•

Provide Statement of Belief of Grandfathered Status
(notice of loss of grandfathered status is optional) in
any plan materials provided to participants and
beneficiaries (e.g. SPD, open enrollment materials,
benefit summaries, new hire packets.)
Model notice available at www.dol.gov/ebsaJ

Provide a notice of opportunity for enrollment in
connection with extension of dependent coverage tc
age 26.
Model notice available at www.dol.gov/ebsaJ
Permitted to include in open enrollment materials, Sl
long as prominent.
Amend open enrollment materials to modify
dependent eligibility for coverage to age 26.
Provide Summary of Material Modification (SMM).
Amend SPD and other plan documents.
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Category

3

lifetime limits

Requirement

Effective Date
Plan years on or
after 9/23/10

•

A

•

4

Primary Care
Providers

Plan years on or
after 9/23/10

•

N

4

OB/GYN
Coverage

Plan years on or
after 9/23/10

•

N

S

A

8
A

10

Those participants who lost
coverage due to exhaustion
of lifetime maximum must be
allowed to re-enroll in the
plan, provided they meet all
other eligibility requirements.
If a group health plan requires
designation of a participating
Primary Care Provider (PCP),
the participant may designate
any available participating
PCP.
If obstetrical or gynecological
services are covered and the
plan requires designation of a
PCP, the plan cannot require
pre-authorization or referral
from the PCP for a woman to
seek ob/gyn care from a
participating obstetrician or
gynecologist.

Appeals

Plan years on or
after 9/23/10

•

Group health plans will be
required to establish an
effective appeals process for
claim or coverage denials.

Over-theCounter Drug
Reimburseme
nt Restriction

Regardless of Plan
year, effective on
1/1/11

•

HSAs, HRAs and FSAs may not
reimburse for over-thecounter medicines unless
with prescription.

Preexisting
Conditions for
Enrollees
Under Age 19

Plan years on or
after 9/23/10

•

Group health plans are
prohibited from imposing any
pre-existing condition
exclusion on enrollees under
age 19.

N

6

Group health plans are
prohibited from imposing
lifetime limits on the dollar
value of "essential benefits"
for any participants.

Rescinding of
Coverage

A

Plan years on or
after 9/23/10

•

Enrollees include employees,
spouses and dependents.

•

Group health plans may not
rescind health coverage
retroactively except in the
case of fraud or intentional
misrepresentation of material
fact where permitted under
the written terms of the plan.
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Method

•
•
•
•

•

•

•
•

•

•
•

Provide a notice that lifetime limit no longer applies
and offer a special30-day enrollment opportunity fo
those affected.
Model notice available at www.dol.gov/ebsaJ
Permitted to include in open enrollment materials, Sl
long as prominent.
Amend open enrollment materials to remove llfetirm
dollar maximums on "essential benefits".
Provide SMM.
Amend SPD and other plan documents.

Provide in SPD or similar descriptions of benefits
Revise procedures for designating a PCP as necessarx
Provide SMM.

•

Provide in SPD or similar descriptions of benefits
Remove any requirement for a woman to obtain a
referral from her PCP before seeking services from a:
in-network OB/GYN.
Provide SMM.

•
•
•

Modify claims appeals procedures as required.
Provide notice in SPD or similar document.
Provide SMM.

•

Provide SMM.
Amend SPD and other plan documents.

•

•
•
•
•
•
•

•

Amend open enrollment materials to remove
preexisting condition exclusion for enrollees under
age 19 (employees, spouses, dependents).
Modify HIPAA Notice of Preexisting Condition
Exclusion to remove preexisting condition exclusion
for enrollees under age 19.
Provide SMM.
Amend SPD and other plan documents.
Amend open enrollment materials to describe how
plan benefits may be lost in case of rescission for
fraud or intentional misrepresentation.
Provide SMM.
Amend SPD and other plan documents.
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Effective Date

Category

12

Annual Limits

Plan years on or
after 9/23/10

Requirement

•

A

14

Preventive
Coverage

Plan years on or
after 9/23/10

•

N

15

Emergency
Services

Plan years on or
after 9/23/10

•

N

18

Nondiscrimina
tion

Plan years on or
after 9/23/10

•

N

•

III.

Group health plans are
prohibited from imposing
annual limits on the dollar
value of "essential benefits"
for any participants.

Group health plans are
required to cover a broad list
of preventive health services
and may not impose any costsharing requirements for such
services if provided by an InNetwork provider. Costsharing is still allowed for
benefits received from nonnetwork providers.

Method

•
•
•
•
•
•

If emergency services are
covered in a hospital
emergency department, there
may be no requirement for
pre-authorization, whether
the provider is in-network or
out-of-network.

•

Fully insured plans must
comply with
nondiscrimination
requirements of Internal
Revenue Code Section 105(h),
which prohibits
discrimination in favor of
highly compensated
employees.

•

•
•
•

•
•

Amend open enrollment materials to remove and/or
modify annual dollar maximums on "essential
benefits" as determined by the plan.
Amend open enrollment materials to add permitted
restricted frequency maximums on "essential
benefits" as determined by the plan.
Provide SMM.
Modify plan to cover mandatory list of preventive
services on a first dollar basis.
Provide SMM.
Amend SPD and other plan documents.

Modify reimbursement of out-of-network hospital
Emergency Room Servicesas required.
Remove any preauthorization requirement for out-o:
network hospital Emergency Room Services.
Provide SMM.
Amend SPD and other plan documents.
Determine if current fully insured plan is
discriminatory using the Internal Revenue Code
Section 105(h) nondiscrimination concepts.
Modify plan design as necessaryto comply with
nondiscrimination requirements.
Provide SMM.

NOTE: No change is required
for self-funded plan, as those
are already subject to these
non-discrimination
requirements.

Special Rules for Grandfathered Plans 3
A.

Definition of a Grandfathered Plan
1.
A grandfathered plan means coverage provided by a group health plan or a
health insurer in which an individual was enrolled on March 23,2010.

3 PPACA § 1251 amended by PPACA § 10103(d), Reconciliation Act § 2301; PPACA § 1253 amended by
PPACA § 10103(£)(1) and redesignated as PPACA § 1255; interim final Regulations issued June 14,2010.
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2.
A group health plan or group health insurance coverage does not stop
being a grandfathered health plan because individuals enrolled on that date cease
to be covered, provided that the plan or coverage has continuously covered at
least one person (but not necessarily the same person) since March 23,2010.
3.
The grandfather rules apply separately to each benefit package available
under a grandfathered plan and changes may result in one benefit package under a
grandfathered plan losing its grandfather status while other benefit packages
retain grandfather status.
a)
Example: Changes that disqualify a PPO offered under a
grandfathered health plan will not cause an HMO option offered under the
same plan to lose grandfather status.
4.
Entering into a new policy, certificate or contract of insurance after
March 23,2010 creates a new plan (this does not include renewing a policy).
a)
Example: If a benefit option under a self-insured grandfathered
plan became fully insured, the plan's "grandfather" would be lost since the
new policy would be considered a new plan.
B.

Adding New Individuals to a Grandfathered Plan
1.
A grandfathered health plan remains grandfathered if family members of
an individual enrolled on March 23, 2010 enroll after that date. This rule applies
with respect to grandfathered group health coverage and individual coverage.
2.
Newly hired and newly enrolled employees, including their families, may
be enrolled in a grandfathered group health plan or grandfathered group coverage
after March 23,2010, without loss of grandfather status.
3.
An anti-abuse rule limits employers ability to transfer employees between
grandfathered plans unless there is a bona fide employment-based reason for the
transfer. This rule is designed to prevent efforts to retain grandfather status by
using a transfer to indirectly make changes that would result in loss of grandfather
status ifmade directly.
4.
The regulations also provide that if a principal purpose of a merger,
acquisition or similar business restructuring is to cover new individuals under a
grandfathered plan, the plan ceases to be a grandfathered plan. This rule is
intended to "prevent grandfather status from being bought and sold as a
commodity in a commercial transaction."

C.

Losing Grandfathered Plan Status
1.
The interim final Regulations provide that a group health plan or health
insurance coverage no longer will be considered a grandfathered plan if a plan
sponsor or an issuer makes any of the following changes:
5
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a)
Initially, the indication was that a change in insurance carriers ends
grandfather status for that benefit package option. Recent proposed
regulations have removed this condition.
b)
Eliminates all or substantially all benefits to diagnose or treat a
particular condition. The elimination of benefits for any necessary
element to diagnose or treat a condition is considered the elimination of all
or substantially all benefits to diagnose or treat a particular condition;
c)
Increases a percentage cost-sharing requirement (such as
coinsurance) above the level at which it was on March 23, 2010;
d)
Increases fixed-amount cost-sharing requirements other than
copayments, such as a $500 deductible or a $2,500 out- of-pocket limit, by
a total percentage measured from March 23, 2010 that is more than the
sum of medical inflation (as defined by the Regulations) and 15
percentage points;
e)
Increases copayments by an amount that exceeds the greater of: (i)
a total percentage measured from March 23, 2010 that is more than the
sum of medical inflation (as defined by the Regulations) plus 15
percentage points, or (ii) $5 increased by medical inflation measured from
March 23,2010;

f)
For a group health plan or group health insurance coverage, an
employer or employee organization decreases its contribution rate by more
than five percentage points below the contribution rate on March 23,2010;
or
g)

With respect to annual limits:
(1)
a group health plan, or group or individual health insurance
coverage, that, on March 23, 2010, did not impose an overall
annual or lifetime limit on the dollar value of all benefits imposes
an overall annual limit on the dollar value of benefits;
(2)
a group health plan, or group or individual health insurance
coverage, that, on March 23, 2010, imposed an overall lifetime
limit on the dollar value of all benefits but no overall annual limit
on the dollar value of all benefits adopts an overall annual limit at
a dollar value that is lower than the dollar value ofthe lifetime
limit on March 23,2010; or
(3)
a group health plan, or group or individual health insurance
coverage, that, on March 23, 2010, imposed an overall annual limit
on the dollar value of all benefits decreases the dollar value of the
annual limit (regardless of whether the plan or health insurance

6
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coverage also imposes an overall lifetime limit on the dollar value
of all benefits).
D.

Transition Rules
1.
The interim final Regulations include transition rules for plans and issuers
that made changes after March 23,2010.
2.
Changes made as a result of the following situations will not result in the
loss of grandfathered plan status and are considered part of the plan or policy
terms on March 23,2010, even though they are not effective until after March 23,
2010:
a)
changes made pursuant to a legally binding contract entered into
on or before March 23,2010;
b)
changes made pursuant to a filing with a state insurance
department on or before March 23, 2010; or
c)
changes made pursuant to a written plan amendment adopted on or
before March 23,2010.
3.
Changes made after March 23,2010, and before June 14,2010 (the date
the interim final Regulations were available), that would otherwise affect
grandfathered plan status may be revoked or modified in order to preserve the
"grandfather."
4.
Any such revocation or modification must be effective as of the first day
of the first plan/policy year beginning on or after September 23, 2010.
a)
This transition rule applies to changes that are effective before
June 14,2010, or changes that are effective on or after such date pursuant
to a legally binding contract, a state insurance filing or a written plan
amendment entered into or made before such date.

E.

Good faith Compliance
1.
For enforcement purposes, the agencies will take into account good faith
efforts to comply with reasonable interpretations ofthe statute prior to the
issuance of regulations, and may disregard changes to plan and policy terms that
only modestly exceed the parameters for changes that result in loss of
grandfathered plan status set forth in the interim final Regulations and that are
adopted before June 14,2010.

F.

Disclosure Requirements
1.
In order to maintain grandfathered plan status, a plan or health insurance
coverage must include a statement in any plan materials provided to participants
7
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that the plan believes it is a grandfathered health plan and must provide contact
information for questions (and complaints).
a)
G.

A model notice is included in the interim final Regulations.

Substantiation Requirements
1.
For as long as a plan or insurance carrier takes the position that the plan or
coverage is grandfathered, the following records must be maintained:
a)
Records documenting the terms of the plan or health insurance
coverage in effect on March 23, 2010; and
b)
Any documents necessary to support the status as a grandfathered
plan. For example, a copy of a legally binding contract in effect on March
23,2010.
c)
These documents must be made available for examination by
participants, beneficiaries, individual policy subscribers and federal
agency officials.

H.

Applicable Coverage Mandates
1.

Effective in 20114
a)

Lifetime and annual limits' (see section VI.F below).
(1)
Exception: Restricted annual limits with respect to essential
health benefits (as defined in PPACA § 1302(b» for plan/policy years
beginning before January 1,2014.
(2)
This only applies to grandfathered group health plans and
not to a grandfathered health plan that is individual health
insurance coverage.

b)
Coverage for adult children not eligible for coverage under another
employer plan" (see section V.D below).
c)
Pre-existing conditions exclusions prohibited for children under
age 197 (see section VLE below).

4 Unless otherwise noted, the 2011 coverage mandates and references to "Effective in 2011" apply to any
plan year beginning on or after September 23,2010. Thus, for certain non-calendar year plans, these mandates may
begin for 2011.
5

PPACA § 1251(a)(4)(A)(ii); Reconciliation Act § 2301; PHSA § 2711.

6 PPACA § 1251(a)(4)(A)(iv); Reconciliation Act § 2301; PHSA § 2714.
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2.

Effective in 2014
a)
Pre-existing conditions exclusions prohibited for all enrollees (see
section IX.F below).
b)
Employer-provided "free choice" vouchers (see section IX.G
below).

1.

Grandfathered Plan Examples
1.

Examples: Family Members Enrolling After March 23, 2010
a)
Example 1: (i) Facts. A group health plan not maintained
pursuant to a collective bargaining agreement provides coverage through a
group health insurance policy from Issuer X on March 23, 2010. For the
plan year beginning January 1, 2012, the plan enters into a new policy
with Issuer Z.
(ii) Conclusion. In this Example 1, for the plan year beginning
January 1, 2012, the group health insurance coverage issued by Z is not a
grandfathered health plan because the policy issued by Z did not provide
coverage on March 23,2010.
b)
Example 2: (i) Facts. A group health plan not maintained
pursuant to a collective bargaining agreement offers three benefit
packages on March 23,2010. Option F is a self-insured option. Options
G and H are insured options. Beginning July 1, 2013, the plan replaces
the issuer for Option H with a new issuer.
(ii) Conclusion. In this Example 2, the coverage under Option H
is not grandfathered health plan coverage as of July 1, 2013. If the plan
enters into a new policy, certificate, or contract of insurance for Option G,
Option G's status as a grandfathered health plan would cease.

2.

Examples: Allowance for New Employees to Join Current Plan
a)
Example 1: (i) Facts. A group health plan offers two benefit
packages on March 23, 2010, Options F and G. During a subsequent open
enrollment period, some of the employees enrolled in Option F on March
23,2010 switch to Option G.
(ii) Conclusion. In this Example 1, the group health coverage
provided under Option G remains a grandfathered health plan because
employees previously enrolled in Option F are allowed to enroll in Option
G as new employees.

7

PPACA § 1251(a)(4)(B)(i); Reconciliation Act § 2301; PHSA § 2704 (added by PPACA § 1001).
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b)
Example 2: (i) Facts. Same facts as Example 1, except that the
plan sponsor eliminates Option F because of its high cost and transfers
employees covered under Option F to Option G. If instead of transferring
employees from Option F to Option G, Option F was amended to match
the terms of Option G, then Option F would cease to be a grandfathered
health plan.
(ii) Conclusion. In this Example 2, the plan did not have a bona
fide employment-based reason to transfer employees from Option F to
Option G. Therefore, Option G ceases to be a grandfathered health plan
with respect to all employees. However, any other benefit package
maintained by the plan sponsor is analyzed separately.
c)
Example 3: (i) Facts. A group health plan offers two benefit
packages on March 23,2010, Options H and 1. On March 23,2010,
Option H provides coverage only for employees in one manufacturing
plant. Subsequently, the plant is closed, and some employees in the closed
plant are moved to another plant. The employer eliminates Option H and
the employees that are moved are transferred to Option 1. If instead of
transferring employees from Option H to Option I, Option H was amended
to match the terms of Option I, then Option H would cease to be a
grandfathered health plan.
(ii) Conclusion. In this Example 3, the plan has a bona fide
employment-based reason to transfer employees from Option H to Option
1. Therefore, Option I does not cease to be a grandfathered health plan.
3.

Examples: Effect on Collectively Bargained Plans
a)
Example 1: (i) Facts. A group health plan maintained pursuant to
a collective bargaining agreement provides coverage through a group
health insurance policy from Issuer W on March 23,2010. The collective
bargaining agreement has not been amended and will not expire before
December 31, 2011. The group health plan enters into a new group health
insurance policy with Issuer Y for the plan year starting on January 1,
2011.
(ii) Conclusion. In this Example 1, the group health plan, and the
group health insurance policy provided by Y, remains a grandfathered
health plan with respect to existing employees and new employees and
their families because the coverage is maintained pursuant to a collective
bargaining agreement ratified prior to March 23,2010 that has not
terminated.
b)
Example 2: (i) Facts. Same facts as Example 1, except the
coverage with Y is renewed under a new collective bargaining agreement
effective January 1,2012, with the only changes since March 23,2010

10
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being changes that do not cause the plan to cease to be a grandfathered
health plan.
(ii) Conclusion. In this Example 2, the group health plan remains
a grandfathered health plan pursuant to the rules of this section.
Moreover, the group health insurance policy provided by Y remains a
grandfathered health plan.
4.

Examples: Maintenance of Grandfather Status
a)
Example 1: (i) Facts. On March 23,2010, a grandfathered health
plan has a coinsurance requirement of20% for inpatient surgery. The plan
is subsequently amended to increase the coinsurance requirement to 25%.
(ii) Conclusion. In this Example 1, the increase in the coinsurance
requirement from 20% to 25% causes the plan to cease to be a
grandfathered health plan.
b)
Example 2: (i) Facts. Before March 23, 2010, the terms ofa
group health plan provide benefits for a particular mental health condition,
the treatment for which is a combination of counseling and prescription
drugs. Subsequently, the plan eliminates benefits for counseling.
(ii) Conclusion. In this Example 2, the plan ceases to be a
grandfathered health plan because counseling is an element that is
necessary to treat the condition. Thus the plan is considered to have
eliminated substantially all benefits for the treatment of the condition.
c)
Example 3: (i) Facts. On March 23, 2010, a grand fathered health
plan has a copayment requirement of $30 per office visit for specialists.
The plan is subsequently amended to increase the copayment requirement
to $40. Within the 12-month period before the $40 copayment takes
effect, the greatest value of the overall medical care component of the
CPI-U (unadjusted) is 475.
(ii) Conclusion. In this Example 3, the increase in the copayment
from $30 to $40, expressed as a percentage, is 33.33% (40 - 30 = 10; 10--;30 = 0.3333; 0.3333 = 33.33%). Medical inflation (as defined in the
temporary Regulations) from March 2010 is 0.2269 (475 - 387.142 =
87.858; 87.858 -i- 387.142 = 0.2269). The maximum percentage increase
permitted is 37.69% (0.2269 = 22.69%; 22.69% + 15% = 37.69%).
Because 33.33% does not exceed 37.69%, the change in the copayment
requirement at that time does not cause the plan to cease to be a
grandfathered health plan.
d)
Example 4: (i) Facts. Same facts as Example 3, except the
grandfathered health plan subsequently increases the $40 copayment
requirement to $45 for a later plan year. Within the 12-month period
11
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before the $45 copayment takes effect, the greatest value of the overall
medical care component of the CPI-U (unadjusted) is 485.
(ii) Conclusion. In this Example 4, the increase in the copayment
from $30 (the copayment that was in effect on March 23,2010) to $45,
expressed as a percentage, is 50% (45 - 30 = 15; 15 -;- 30 = 0.5; 0.5 =
50%). Medical inflation (as defined in the temporary Regulations) from
March 2010 is 0.2527 (485 - 387.142 = 97.858; 97.858 -i- 387.142 =
0.2527). The increase that would cause a plan to cease to be a
grandfathered health plan is the greater of the maximum percentage
increase of 40.27% (0.2527 = 25.27%; 25.27% + 15% = 40.27%), or $6.26
($5 x 0.2527 = $1.26; $1.26 + $5 = $6.26). Because 50% exceeds 40.27%
and $15 exceeds $6.26, the change in the copayment requirement at that
time causes the plan to cease to be a grandfathered health plan.
e)
Example 5: (i) Facts. On March 23,2010, a grandfathered health
plan has a copayment of $10 per office visit for primary care providers.
The plan is subsequently amended to increase the copayment requirement
to $15. Within the 12-month period before the $15 copayment takes
effect, the greatest value of the overall medical care component of the
CPI-U (unadjusted) is 415.
(ii) Conclusion. In this Example 5, the increase in the copayment,
expressed as a percentage, is 50% (15 - 10 = 5; 5 -i- 10 = 0.5; 0.5 = 50%).
Medical inflation (as defined in the temporary Regulations) from March
2010 is 0.0720 (415.0 - 387.142 = 27.858; 27.858 -;- 387.142 = 0.0720).
The increase that would cause a plan to cease to be a grandfathered health
plan is the greater of the maximum percentage increase of22.20% (0.0720
= 7.20%; 7.20% + 15% = 22.20), or $5.36 ($5 x 0.0720 = $0.36; $0.36 +
$5 = $5.36). The $5 increase in copayment in this Example 5 would not
cause the plan to cease to be a grandfathered health plan because an
increase in the copayment of up to $5.36 is permitted.
f)
Example 6: (i) Facts. The same facts as Example 5, except on
March 23, 2010, the grandfathered health plan has no copayment ($0) for
office visits for primary care providers. The plan is subsequently amended
to increase the copayment requirement to $5.
(ii) Conclusion. In this Example 6, medical inflation (as defined
in the temporary Regulations) from March 2010 is 0.0720 (415.0387.142 = 27.858; 27.858 -;- 387.142 = 0.0720). The increase that would
cause a plan to cease to be a grandfathered health plan is $5.36 ($5 x
0.0720 = $0.36; $0.36 + $5 = $5.36). The $5 increase in copayment in
this Example 6 is less than the amount calculated of $5.36. Thus, the $5
increase in copayment does not cause the plan to cease to be a
grandfathered health plan.
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g)
Example 7: (i) Facts. On March 23,2010, a self-insured group
health plan provides two tiers of coverage-self-only and family. The
employer contributes 80% of the total cost of coverage for self-only and
60% of the total cost of coverage for family. Subsequently, the employer
reduces the contribution to 50% for family coverage, but keeps the same
contribution rate for self-only coverage.
(ii) Conclusion. In this Example 7, the decrease of 10 percentage
points for family coverage in the contribution rate based on cost of
coverage causes the plan to cease to be a grandfathered health plan. The
fact that the contribution rate for self-only coverage remains the same does
not change the result.
h)
Example 8: (i) Facts. On March 23,2010, a self-insured
grandfathered health plan has a COBRA premium for the 2010 plan year
of $5000 for self-only coverage and $12,000 for family coverage. The
required employee contribution for the coverage is $1000 for self-only
coverage and $4000 for family coverage. Thus, the contribution rate
based on cost of coverage for 2010 is 80% ((5000 - 1000)/5000) for selfonly coverage and 67% ((12,000 - 4000)/12,000) for family coverage. For
a subsequent plan year, the COBRA premium is $6000 for self-only
coverage and $15,000 for family coverage. The employee contributions
for that plan year are $1200 for self-only coverage and $5000 for family
coverage. Thus, the contribution rate based on cost of coverage is 80%
((6000 - 1200)/6000) for self-only coverage and 67% ((15,000 ¥
5000)/15,000) for family coverage.
(ii) Conclusion. In this Example 8, because there is no change in
the contribution rate based on cost of coverage, the plan retains its status
as a grandfathered health plan. The result would be the same if all or part
of the employee contribution was made pre-tax through a cafeteria plan
under Code § 125.
i)
Example 9: (i) Facts. Before March 23, 2010, Employer W and
Individual B enter into a legally binding employment contract that
promises B lifetime health coverage upon termination. Prior to
termination, B is covered by W's self-insured grandfathered group health
plan. B is terminated after March 23, 2010 and W purchases a new health
insurance policy providing coverage to B, consistent with the terms of the
employment contract.
(ii) Conclusion. In this Example 9, because no individual is
emolled in the health insurance policy on March 23,2010, it is not a
grandfathered health plan.
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IV.

Special Rules For Collectively Bargained Agreements''
Plans maintained pursuant to one or more collective bargaining agreements in
effect on March 23,2010, must comply with the new rules at the same time as other
grandfathered plans.

A.

The interim final Regulations provide that fully insured (but not self-insured)
collectively bargained plans retain their grandfathered plan status until the current
agreement that was in effect on March 23, 2010 expires.

B.

C.
A change in carriers under a fully insured collectively bargained plan does not
result in loss of grandfather status if the change is made before the current agreement in
effect on March 23,2010 expires.
D.
Changes to benefits that apply while the current collective bargaining agreement
is in effect, such as increasing co-payments, do not result in loss of the grandfathered
plan status.
E.
Whether or not the grandfather applies after the expiration of the collective
bargaining agreement is measured by comparing the benefits in effect at that time to the
benefits in effect on March 23,2010. If the changes are not within the permitted
parameters then the plan will cease to be grandfathered plan when the relevant
collectively bargained agreement expires.
V.

Effective Immediately in 2010

Tax and Reporting Changes
A.

Small Business Health Care Tax Credit9

See Appendix I for an IRS chart outlining the steps to qualify for the Small Business
Health Care Tax Credit. See Appendix II for the HRO Alert, "New Tax Credit for Small
Employers' Health Insurance Expenses" (June 28, 2010).
1.
The Affordable Care Act created a small business tax credit (new Code §
45R) effective for amounts paid or incurred after December 31,2009.
a)
Rev. Rul. 2010-13 establishes the rates for the "average premium
for small group market in relevant State" for 2010 through 2013 (see
subsection 3 below).
b)
Rev. Rul. 2010-44 explains and provides examples ofIRC § 45R
tax credit calculation.

8

PPACA 1251(d).

9

PPACA § 1421, adding Code § 45R.
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2.
Small employers may claim up to a 35% tax credit (50% in 2014) for
employer contributions paying 50% or more of each employee's health insurance
premiums; small employer tax-exempts may offset payroll taxes up to 25% (35%
in 2014).
3.
Percentage of tax credit is limited to lesser of amount paid or incurred or
"average premium for small group market in relevant State."
4.
Small employer is an employer with a maximum of25 full-time
equivalent employees and the average annual wage base is not more than twice
the applicable dollar amount ($25,000 for 2010 through 2013).
5.

Phase out applies.
a)
and

6.667% tax credit reduction for each full-time employee over 10;

b)
4% tax credit reduction for each $1,000 of average wages over
applicable dollar amount.
6.
Tax credit not eligible for amounts paid or incurred on behalf of a selfemployed individual, 2% S-Corp Shareholder, 5% owner or Code § 152(d)(2)(A)
to (G) individuals and their dependents under Code § 152(d)(2)(H).
7.

Tax credit only available for tax years in 2010 through 2015.

8.
Examples of Employers Receiving the Small Business Health Care Tax
Credit.
a)
Example 1: Auto Repair Shop with 10 Employees Gets $24,500
Credit for 2010.
(1)

Main Street Mechanic:
Employees: 10
Wages: $250,000 total, or $25,000 per worker
Employee Health Care Costs: $70,000

(2)

2010 Tax Credit: $24,500 (35% credit)

(3)

2014 Tax Credit: $35,000 (50% credit)

b)
Example 2: Restaurant with 40 Part-Time Employees Gets $28,000
Credit for 2010.
(1)

Downtown Diner:
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Employees: 40 half-time employees (the equivalent
of20 full-time workers)
Wages: $500,000 total, or $25,000 per full-time
equivalent worker
Employee Health Care Costs: $240,000
(2)

2010 Tax Credit: $28,000 (35% credit with phase-out)

(3)

2014 Tax Credit: $40,000 (50% credit with phase-out)

c)
Example 3: Foster Care Non-Profit with 9 Employees Gets
$18,000 Credit for 2010.
(l)

First Street Family Services.org:
Employees: 9
Wages: $198,000 total, or $22,000 per worker
Employee Health Care Costs: $72,000

(2)

2010 Tax Credit: $18,000 (25% credit)

(3)

2014 Tax Credit: $25,200 (35% credit)

Reinsurance for Early Retirees 10

B.

See Appendix III for the HRO Alert, "Employer Reimbursements for Early Retiree
Medical Claims, Application Now Available - First-Come, First-Served!" (June 10,2010).
1.
The Affordable Care Act temporarily provides an employment-based
health plan covering early retirees a reimbursement based on 80% of claims
between $15,000 and $90,000.
2.
This retiree reinsurance program is effective June 21, 2010 and terminates
the earlier of$5 billion reimbursement exhaustion or January 1,2014.
3.
An early retiree is an individual no longer employed with the employer
that as attained age 55 but not age 65.
4.
Reimbursements must be used to reduce premiums or other cost sharing
measures under the health plan.
5.
10

Reimbursements are not income to the employer.

PPACA §§ 1102, 10102(a), 1105.
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6.
The employer must apply to participate by proposing cost reduction
measures for chronic or high-cost health conditions.
C.

Medicare Part D Deduction

1.
In 2010, employers will have a book impact from the write-down of
deferred income-tax asset to reflect loss of deduction after 2012 for retiree drug
benefit subsidized by Medicare Part D (see section VIII.B below).
Non-Taxable Health Care Coverage for Children Up to Age 26 11

D.

See Appendix IV for the HRO Alert, "Extension of Non-Taxable Health Care Coverage
for Children Up to Age 26" (June 3, 2010).
1.
This provision of is separate from, and in addition to, the Affordable Care
Act's coverage mandate, which takes effect for plan years beginning on or after
September 23,2010, requiring group health plans and health insurance issuers to
make dependent coverage available to adult children up to age 26.
2.
The Affordable Care Act amends Code § 105(b) to extend nontaxable
health care coverage to an adult who has not reached age 27 by the end of the
taxable year.
3.
This includes a child who is not the employee's dependent within the
meaning of Code § 152(a). The term "child" for purposes of this rule means an
individual who is a son, daughter, stepson, stepdaughter or eligible foster child of
the taxpayer. 12 An "eligible foster child" means an individual who is placed with
the taxpayer by an authorized placement agency or by judgment, decree, or other
order of any court of competent jurisdiction.
a)
Example: If a child turns 26 in March but stays on the plan through
December 31st, all health benefits provided that year are excluded for
income tax purposes.
4.
In Notice 2010-38, the IRS provides guidance to implement the
Affordable Care Act's exclusion from gross income under Code § 105(b) for
reimbursements for medical care under an employer-provided health plan to an
employee's child who has not attained age 27. The Notice also requires carriers
and group health plans to continue to make coverage available for adult children
to age 26, effective for plan years beginning on or after September 23,2010.
a)

11 PPACA
12

Exclusion from Gross Income Under Code § 105(b).

§ 1001; Reconciliation Act § 2301.

Reconciliation Act § 1004(d), amending Code §§ 105(b), 162(1), and 501(c)(9).
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(1)
The Affordable Care Act extended the exclusion from gross
income under Code § 105(b) to reimbursements for medical care
under an employer-provided health plan to an employee's child
who has not attained age 27 by the end of the taxable year. For
purposes of this requirement, the child need not be a "dependent"
within the meaning of Code § 152(b). The adult child does not
need to reside with his or her parents or depend on them for
support.

(2)
The changes to Code § 105(b) relate to reimbursements and
not premiums, which are governed under Code § 106 and excludes
coverage under an employer-provided health plan from an
employee's gross income. The Affordable Care Act does not make
any changes to Code § 106. Notice 2010-38 clarifies that the IRS
and the Treasury Department plan to revise the Code § 106
regulations retroactively to March 30, 2010, to provide that the
exclusion for employer-provided coverage also applies to coverage
for an employee's child under age 27.
b)
Changes to Conform Flexible Spending Accounts, Health
Reimbursement Accounts, and Cafeteria Plans.
(1)
Code § 125 permits pre-tax elections between cash and
certain qualified benefits, which generally means coverage under a
group health plan or a health flexible spending arrangement.

(2)
Notice 2010-38 provides that the IRS and the Treasury
Department plan to coordinate the cafeteria plan rules with the
Affordable Care Act's rules governing adult children such that a
benefit will not fail to be a qualified benefit merely because it
provides coverage or reimbursements for a child who has not
attained age 27 as of the end of the employee's taxable year.
(3)
These changes will require employers to amend their
cafeteria plans by December 31, 2010 and the amendments can be
retroactive to March 30, 2010.
c)

FICA and Income Tax Withholding.
(1)
Notice 2010-38 provides that coverage and reimbursements
under an employer-provided health plan for an employee's child
under age 27 are not wages for FICA purposes and are exempt
from income tax withholding.

ExamplesY The following examples illustrate this rule. In these
5.
examples, any reference to a "dependent" means a dependent as defined in § 152,
13 IRS Notice 2010-38.

18
#1478368 v2 deo

HEALTH CARE REFORM OUTLINE

determined without regard to Code § 152(b)(1), (b)(2) or (d)(l)(B). Also, in these
examples, it is assumed that none of the individuals are disabled.
a)
Example 1. (i) Employer X provides health care coverage for its
employees and their spouses and dependents and for any employee's child
(as defined in § 152(f)(1» who has not attained age 26. For the 2010
taxable year, Employer X provides coverage to Employee A and to A's
son, C. C will attain age 26 on November 15,2010. During the 2010
taxable year, C is not a full-time student. C has never worked for
Employer X. C is not a dependent of A because prior to the close of the
2010 taxable year C had attained age 19 (and was also not a student who
had not attained age 24).
(ii) C is a child of A within the meaning of § 152(f)(1).
Accordingly, and because C will not attain age 27 during the 2010 taxable
year, the health care coverage and reimbursements provided to him under
the terms of Employer X's plan are excludible from A's gross income
under Code §§ 106 and 105(b) for the period on and after March 30, 2010
through November 15,2010 (when C attains age 26 and loses coverage
under the terms of the plan).
b)
Example 2. (i) Employer Y provides health care coverage for its
employees and their spouses and dependents and for any employee's child
(as defined in Code § 152(f)(1» who has not attained age 27 as of the end
of the taxable year. For the 2010 taxable year, Employer Y provides
health care coverage to Employee E and to E's son, G. G will not attain
age 27 until after the end of the 2010 taxable year. During the 2010
taxable year, G earns $50,000 per year, and does not live with E. G has
never worked for Employer Y. G is not eligible for health care coverage
from his own employer. G is not a dependent ofE because G does not
live with E and E does not provide more than one half of his support.
(ii) G is a child of E within the meaning of Code § 152(f)(1).
Accordingly, and because G will not attain age 27 during the 2010 taxable
year, the health care coverage and reimbursements for G under Employer
Y's plan are excludible from E's gross income under Code §§ 106 and
105(b) for the period on and after March 30, 2010 through the end of the
2010 taxable year.
c)
Example 3. (i) Same facts as Example (2), except that G's
employer offers health care coverage, but G has decided not to participate
in his employer's plan.
(ii) G is a child of E within the meaning of Code § 152(f)(1).
Accordingly, and because G will not attain age 27 during the 2010 taxable
year, the health care coverage and reimbursements for G under Employer
Y's plan are excludible from E's gross income under Code §§ 106 and
19
#1478368 v2 den

HEALTH CARE REFORM OUTLINE
105(b) for the period on and after March 30, 2010 through the end of the
2010 taxable year.
d)
Example 4. (i) Same facts as Example (3), except that G is
married to H, and neither G nor H is a dependent of E. G and H have
decided not to participate in the health care coverage offered by G's
employer, and Employer Y provides health care coverage to G and H.
(ii) G is a child of E within the meaning of Code § 152(£)(1).
Accordingly, and because G will not attain age 27 during the 2010 taxable
year, the health care coverage and reimbursements for G under Employer
Y's plan are excludible from E's gross income under Code §§ 106 and
105(b) for the period on and after March 30,2010 through the end ofthe
2010 taxable year. The fair market value of the coverage for H is
includible in E's gross income for the 2010 taxable year.
6.
Example 5. (i) Employer Z provides health care coverage for its
employees and their spouses and dependents. Effective May 1,2010, Employer Z
amends the health plan to provide coverage for any employee's child (as defined
in Code § 152(£)(1» who has not attained age 26. Employer Z provides coverage
to Employee F and to F's son, K, for the 2010 taxable year. K will attain age 22
in 2010. During the 2010 taxable year, F provides more than one half of K' s
support. K lives with F and graduates from college on May 15,2010 and
thereafter is not a student. K has never worked for Employer Z. Prior to K's
graduation from college, K is a dependent ofF. Following graduation from
college, K is no longer a dependent of F.
(ii) For the 2010 taxable year, the health care coverage and
reimbursements provided to K under the terms of Employer Z's plan are
excludible from F's gross income under §§ 106 and 105(b). For the period
through May 15,2010, the reimbursements and coverage are excludible
because K was a dependent ofF. For the period on and after March 30,
2010, the coverage is excludible because K is a child of F within the
meaning of Code § 152(£)(1) and because K will not attain age 27 during
the 2010 taxable year. Thus, for the period from March 30 through May
15, 2010, there are two bases for the exclusion.
E.

Adoption Credit and Adoption Assistance Programs'"
1.
The dollar limitation for the adoption credit and income exclusion for
employer-paid or employer-reimbursed adoption expenses through a qualified
adoption assistance program is increased from $12,170 for 2009 to $13,170 for
2010 and 2011 (including special needs children).

14

PPACA § 10909, amending Code § 137 and Code § 23 (redesignated as Code § 36C).
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2.
In 2012, the amounts allowed for the adoption credit and for the employer
adoption assistance programs will be the pre-EGTRRA amounts of$5,000 and
$6,000 for a special needs child.
3.
In addition to the increase in the limit for 2010-2011, the adoption credit
has been made refundable. Accordingly, the credit is no longer allowed under
Code § 23 and has been re-designated Code § 36C by the Affordable Care Act.
Excise Tax on Indoor Tanning Salon Services l 5

F.

1.
For services performed on after July 1,2010, a 10% excise tax is imposed
on amounts paid for indoor tanning services (whether paid by insurance or
otherwise).
VI.

Effective in 2011 16

Tax and Reporting Changes
Inclusion of Cost of Employer-Sponsored Health Coverage on Form W_217

A.

1.
Employers must report on Form W-2 the aggregate value of all employerprovided health coverage for each employee.
2.
This amount excludes contributions to an Archer Medical Savings
Account ("Archer MSA"), Health Savings Account ("HSA"), salary reduction
contributions to a Flexible Spending Account ("FSA"). This amount includes any
portion paid by employee through after-tax premiums.
3.
The reported value is computed using rules similar to COBRA
continuation coverage under Code § 4980B(I)(4) (and accompanying
Regulations), including the special rule for self-insured plans.
B.
Limitation of Distributions from Health Accounts for Over-the-Counter
Medicines l 8
1.

Effective for tax years beginning after December 31, 2010.

IS PPACA §§ 9017 and 10907, adding and amending Code § 5000B.
16 Unless otherwise noted, the 2011 coverage mandates and references to "Effective in 2011" apply to any
plan year beginning on or after September 23,2010. Thus, for certain non-calendar year plans, these mandates may
begin for 2011.

17 PPACA § 9022(a), amending Code § 125.
18

PPACA § 9003(a)-(c), amending Code §§ 223(d)(2)(A), 220(d)(2)(A) and adding Code § 106(f).
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2.
The definition of qualified medical expenses, for purposes of a
reimbursement from a health reimbursement account ("HRA") or health FSA, and
distributions from an HSA or Archer MSA, is modified to exclude over-thecounter ("OTC") medicines and only include amounts paid for medicine or drugs
prescribed by a doctor.
a)

Exception: Insulin and OTC medicines prescribed by a doctor.

3.
Distributions from an HSA or Archer MSA to pay for OTC medicines
may not be excluded from gross income and will be subject to an additional tax of
20% of the amount includible in income.
Additional Tax on HSA and Archer MSA Distributions"

C.

1.

Effective for tax years beginning after December 31, 2010.

2.
Increased excise tax penalty to 20% on HSA withdrawals (currently 10%
penalty) and Archer MSA withdrawals (currently 15% penalty) for nonmedical
expenses.
D.

Simple Cafeteria Plans

20

1.
Under the Affordable Care Act, certain small employers may choose to
provide a simple cafeteria plan for their employees, under which the
nondiscrimination rules of a classic cafeteria plan are deemed satisfied.
2.
Simple Cafeteria Plan. Beginning in years beginning after December 31,
2010, a "simple cafeteria plan" shall be treated as satisfying the applicable
requirements of Code § 125 (b) for each year that it qualifies as a simple cafeteria
plan. Code § 1250)(1),21 Code § 1250)(6), PP ACA § 9022(b). Some of a simple
cafeteria plan's underlying qualified benefits are also treated as satisfying their own
applicable underlying nondiscrimination requirements if the simple cafeteria plan's
qualifications are met. Code § 1250)(6).
3.
Under Code § 1250)(2), a simple cafeteria plan must: (i) be established
and maintained by an eligible employer, (ii) annually satisfy specific plan
eligibility requirements, (iii) annually satisfy specific plan participation
requirements, and (iv) annually receive minimum employer contributions.
a)
"Compensation" must be a definition of compensation that satisfies
Code § 414(s). Code § 1250)(7).

19 PPACA

§ 9004(a)-(b), amending Code §§ 223(f)(4)(A) and 220(f)(4)(A).

20

PPACA § 10909, amending Code.

21

PPACA § 9022, adding Code § 1250)(1).
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b)
"Eligible employer" is, with respect to a year, any employer which
employed an average of 100 or fewer employees on business days during
either of the preceding two years. Code § 125(j)(5)(A). Presumably, only
the two immediately preceding years will count, although a year may be
counted only if the employer existed the entire year, and ifthe employer
did not exist during all of the preceding year, the average number of
employees will be determined using reasonably expected employment on
business days in the current year. Code § 125(j)(5)(B). An eligible
employer includes "any predecessor" of the employer. Code section
125(j)(5)(D)(i). The controlled group definitions in Code § 52(a) or (b)
and Code § 4l4(n) and (0) of the Code apply in determining an eligible
employer. Code § 125(j)(5)(D)(ii). Code §§ 52(a) and (b) uses a 50%
ownership standard.
c)
"Highly compensated employee" is determined using the rules of
Code § 414(q). Code § l25(j)(3)(D)(iii). This definition applies only for
purposes of the minimum contribution requirement to be a simple cafeteria
plan. Code § 125(j)(3)(D).
d)
"Key employee" is determined using the rules of Code § 416(i) of
the Code. Code § 125(j)(3)(D)(iv). This definition applies only for
purposes of the minimum contribution requirement to be a simple cafeteria
plan. Code § l25(j)(3)(D).
e)
"Qualified employee" is an employee who is (i) not a highly
compensated employee, (ii) not a key employee, and (iii) eligible to
participate in the simple cafeteria plan. Code § 125(j)(3)(D)(ii). This
definition applies only for purposes of the minimum contribution
requirement to be a simple cafeteria plan. Code § l25(j)(3)(D).
f)
"Salary reduction contribution" is any amount which is (i)
contributed to a simple cafeteria plan at the election of an employee, and
(ii) not includible in the employee's gross income due to Code § 125.
Code § 125(j)(3)(D)(i). This definition applies only for purposes of the
minimum contribution requirement to be a simple cafeteria plan. Code §
l25(j)(3 )(D).
4.

Eligibility Requirement.
a)
Under the plan's terms, all employees with at least 1,000 hours of
service during the preceding plan year must be eligible to participate in the
simple cafeteria plan during the current plan year. Code § 125(j)(4)(A)(i).
In determining which employees must be considered for purposes of this
requirement, the employer may choose to exclude the following
employees: (i) those who have not attained age 21 before the close of the
current plan year (or such younger age as the employer may choose); (ii)
those who have fewer than 1,000 hours of service for the preceding plan
23
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year; (iii) those who have less than one year of service with the eligible
employer as of any day in the current plan year (or such shorter period as
the employer may choose); (iv) those who are covered under a bona fide
collective bargaining agreement, if there is evidence that the benefits
covered under the simple cafeteria plan were the subject of good faith
bargaining between employee representatives and the employer; and (v)
those who are described in Code § 410(b)(3)(C) of the Code (related to
certain nonresident aliens working outside the U.S.). Code section
125G)(4)(B).
5.

Participation requirement.
a)
Each employee eligible to participate in the simple cafeteria plan
may elect any benefit available under the plan, except as provided in plan
terms and conditions applicable to all participants. Code §
125G)(4)(A)(ii).

6.

Contribution requirement.
a)
Under the terms of the simple cafeteria plan, the employer must be
required to make a contribution for the year (i) to provide qualified
benefits under the simple cafeteria plan, (ii) on behalf of each qualified
employee, (iii) irrespective of whether the qualified employee makes any
salary reduction contribution for the year, (iv) in an amount equal to at
least the amount calculated under one of the following alternative
contribution formulas:
(1)
Uniform percentage. A uniform percentage (not less than
2%) of the qualified employee's compensation for the plan year; or
(2)
Matching percentage. The lesser of (i) 6% of the qualified
employee's compensation for the plan year, or (ii) 100% multiplied
by the qualified employee's salary reduction contributions for the
plan year. Code §§ 125G)(3)(A) and (C). The rate of matching
contributions under all matching contribution formulas for a highly
compensated employee or key employee cannot

7.

Losing "eligible employer" status.

8.
If, during a plan year, an eligible employer created a simple cafeteria plan
and in a later year the employer employed an average of more than 100
employees on business days in both of the preceding two years, that employer will
continue to be treated as an eligible employer in each such later year, but only
with respect to each trade or business covered by the simple cafeteria plan before
the employer employed too many employees. Code § 125G)(5)(C)(i). The
special rule allowing growing eligible employers to retain eligible employer status
will not apply in any subsequent plan year once the employer employs an average
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of200 or more employees during any year preceding such subsequent year. Code
§ l25G)(5)(C)(ii).
Coverage Mandates

Preexisting Condition Exclusions Prohibited - Age 1922

E.

1.
No preexisting condition exclusions are permitted for enrollees (including
applicants for enrollment) under the age of 19.
No Lifetime or Annual Coverage Limits 23

F.

1.
The Affordable Care Act prohibits the use of lifetime limits on the dollar
value of benefits for a participant or beneficiary, unless the benefits are not
"essential benefits." The Affordable Care Act defines essential benefits very
broadly (see PPACA § 1302(b)). HHS will likely define this term more
specifically in the future.
a)

Grandfathered Plans: No exception.

2.
The Affordable Care Act also prohibits the use annual limits in all health
plans and policies issued or renewed.
a)

Exception: Restricted annual dollar limits on coverage.
(1)
The Affordable Care Act phases out the use of annual
dollar limits over the next three (3) years for plans beginning
before January 1, 2014.
(2)
Plans/policies issued or renewed will be allowed to set
annual limits no lower than:
(a)

$750,000 beginning September 23,2010;

(b)

$1.25 million beginning September 23,2011; and,

(c)

$2 million beginning on September 23,2012.

(3)
These limits apply to all employer plans and all new
individual market plans. For plans issued or renewed beginning
January 1, 2014, all annual dollar limits on coverage of essential
health benefits will be prohibited. Employers and insurers that
want to delay complying with these rules will have to obtain
permission from the Federal government by demonstrating that
22

PPACA § 1201(2)(A); PHSA § 2704.

23

PPACA §§ 1001(5) and 10101(a); adding PHSA § 2711(a)(l).
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their current annual limits are necessary to prevent a significant
loss of coverage or increase in premiums.
(a)
Example: Limited benefit insurance plans used by
employers to provide benefits to part-time workers are an
example of insurers that might seek this kind of delay.
b)
Grandfathered Plans: This restriction does not apply to individual
market plans that are grandfathered plans.
G.

Extension of Coverage for Children to Age 26

See Appendix III for the HRO Alert, "Extension of Non-Taxable Health Care Coverage
for Children Up to Age 26" (June 3, 2010).
1.

The Parent-Child Relationship Controls.
a)
The interim regulations indicate that a plan may not condition
"child" coverage on any factors other than the parent-child relationship
between the child and a plan participant, and the requirement that the child
be under the age of26. A plan cannot:
(1)
Charge different premiums or cost sharing on, or make
different coverage options available to, different age groups of age
26-and-under children;
(2)
Require that the age 26-and-under children show residency,
financial dependency, student status, or unemployment status in
order to obtain coverage;
(3)
Deny a 26-and-under child coverage because he or she is
married (however, spouses ofthe covered child, or children of the
covered child, need not be covered); or
(4)
Deny a 26-and-under child coverage because he or she is
eligible for another employer's coverage (although "grandfathered"
plans have the right to do this for plan years beginning before
January 1, 2014).
(a)

Grandfathered Plans:
(i)
The exclusion available to grandfather plans
only applies to plan years beginning before January
1,2014.
(ii)
May exclude adult child ifthe adult child is
eligible to enroll in an employer-sponsored health
plan.
26
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b)
If an adult child is eligible for coverage under the employer plans
of both parents, neither plan may exclude the adult child from coverage
based on the fact that the child is eligible to enroll in the plan of the other
parent's employer.
2.

New Special Enrollment Rights.
a)
If an adult was denied coverage (or was never eligible for
coverage) under a parent's plan, or "aged out" of the plan because he or
she exceeded a plan's age limits, but is still under age 26 at the time the
new rule takes effect, he or she will be able to enroll in the plan under a
special enrollment right. The adult child's enrollment right is contingent
upon his or her parent's eligibility for, and participation in, the plan. The
special enrollment right also applies to a parent who is eligible to
participate in a health plan, i.e., the parent may join coverage (or change
coverage options) and enroll the child accordingly. Upon enrollment, the
adult child (and parent, where applicable) may not be required to pay more
than, and must be offered, the same benefits, including cost-sharing
options, as similarly-situated participants.

3.

Open Enrollment Notice Requirement
a)
Plans must furnish notice of the special enrollment right to
individuals whose coverage ended, or who were denied coverage (or were
not eligible for coverage) under a group health plan or health insurance
coverage because, under the terms of the plan or coverage, the availability
of dependent coverage of children ended before the attainment of age 26.
An enrollment notice must be provided not later than the first day of the
first plan /policy year beginning on or after September 23,2010. The
enrollment opportunity must continue for at least 30 days, regardless of
whether the plan or coverage offers an open enrollment period, and
regardless of when any open enrollment period might otherwise occur.
b)
The written notice must include a statement that children whose
coverage ended, or who were denied coverage (or were not eligible for
coverage), because the availability of dependent coverage of children
ended before attainment of age 26 are eligible to enroll in the plan or
coverage. The notice may be provided to an employee on behalf of the
employee's child. In addition, the notice may be included with other
enrollment materials that a plan distributes to employees, provided the
statement is prominent.

H.

Code § 105(h) Nondiscrimination Rules For Insured Plans
1.
The Affordable Care Act applies Code § 105(h)(2) nondiscrimination
rules to insured plans. These rules currently apply only to employer's self-insured
plans.
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2.
The nondiscrimination rules are designed to prevent providing
significantly better coverage to highly paid employees than to other employees.
3.
The penalty for violation is a COBRA-like penalty that is $100 per day,
per affected participant. This penalty regime is different than the current Code §
105(h) penalty that results in taxation of medical reimbursements.
Claims and Appeals - Internal Process and External Revie~4

I.

1.
Under the Affordable Care Act, plans must establish an internal claims
and appeals process for coverage determinations and claims denials, notice of the
process, and an external review process that meets certain standard under the
ERISA § 503 Regulations. Note that this is current law for all private sector
employer-provided plans.
VII.

Effective in 2012

Tax and Reporting Changes

Reporting Requirements on Payments to Corporationsf

A.

1.
The Affordable Care Act eliminates the reporting requirement exception
for certain payments made to corporations in the course of a trade or business.
Thus, the forms 1099 and 1096 reporting requirements are expanded to include all
payments and not just payments for $600 or more.
a)

Exception: Corporations exempt from tax under Code § 501(a).

2.
The class of payments with respect to which reporting is required has also
been expanded to include all amounts paid in consideration for property, and
other gross proceeds for both property and services.
3.
Failure to comply may result in the imposition of penalties under Code §
6721 (failure to file the information return), Code § 6722 (failure to furnish payee
statements), or Code § 6723 (failure to comply with various reporting
requirements).
VIII.

Effective in 2013

Tax and Reporting Changes

Contribution Cap on Health FSAs Offered in Cafeteria Plans'"

A.

24

PPACA § 1001 and § 10101; PHSA § 2719.

25

PPACA § 9006(a)-(c); amending Code § 6041(a) and adding Code § 6041(h) and (i).

26

PPACA §§ 9005, 10902 and Reconciliation Act § 1403(b), amending Code § 125.
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1.
The Affordable Care Act caps an employees salary reduction for a health
FSA at $2,500 in 2013, indexed to CPI-U (rounded to $50) thereafter. The cap
will apply in the aggregate to all cafeteria plans offered by an employer (as
defined by Code §§ 414(b), (c), (m) and (0)).
2.
The Cap does not apply to an BRA or FSA that is not part of a salary
reduction arrangement under a cafeteria plan.
B.

Elimination of Deduction for Medicare Part D Subsidy'"
1.

Effective for tax years beginning after December 31, 2012.

2.
The Affordable Care Act repeals the rule that allows an employer, as a
plan sponsor, to disregard the value of any qualified retiree prescription drug plan
subsidy in calculating the employer's business deduction for retiree prescription
drug costs.

C.

Modification to the Itemized Deductions for Medical Expenses'"
1.
For tax years beginning after December 31, 2012, the Affordable Care Act
increases the threshold to claim an itemized deduction for unreimbursed medical
expenses from 7.5% of adjusted gross income ("AGI") to 10% of AGI for regular
income tax purposes.
(1)
Exception: During 2013,2014,2015 and 2016, if either the
taxpayer or the taxpayer's spouse turns 65 before the end of the
taxable year, the increased threshold does not apply, and the
threshold remains at 7.5% of AGI.

Additional Medicare Tax on Wages and Self-Employment Income29

D.

1.
The Affordable Care Act imposes an additional .9% (for a total of2.35%)
Medicare tax on the wages and self-employment income of certain high-income
taxpayers. The additional tax is applicable to wages in excess of:
a)

$200,000 - single filers

b)

$250,000 - married filing jointly or surviving spouse

c)

$125,000 - married filing separately

27

PPACA § 9012 and Reconciliation Act § 1407, amending Code § l39A.

28

PPACA § 9013; adding Code § 2l3(f) and amending Code §§ 2l3(a) and 56(b)(l)(B).

29 PPACA §§ 90l5(a)-(b) and 10906(a); Reconciliation Act § 1402, adding and amending Code §§ l40l(b)
and 3l0l(b).
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2.
An employer's withholding liability for any employee is based on wages in
excess of$200,000 paid by that employer to that employee for the year (without
regard to filing status or wages of employee's spouse).
E.

New Medicare Tax on Unearned Income3o
1.
The Affordable Care Act imposes an additional Medicare contribution tax
on the unearned income of individuals, estates and trusts, reduced by the
deductions properly allocable to such income.
2.

Individual.
a)
In the case of an individual, the tax is 3.8% of the lesser of net
investment income or the excess of modified adjusted gross income over
the threshold amount. The threshold amount is $250,000 in the case of a
joint return or surviving spouse, $125,000 in the case of a married
individual filing a separate return, and $200,000 in any other case.
Modified adjusted gross income is adjusted gross income increased by the
amount excluded from income as foreign earned income under Code §
911(a)(l) (net of the deductions and exclusions disallowed with respect to
the foreign earned income).

3.

Estate or trust.
a)
In the case of an estate or trust, the tax is 3.8% of the lesser of
undistributed net investment income or the excess of AGI over the dollar
amount at which the highest income tax bracket applicable to an estate or
trust begins. The tax does not apply to non-resident aliens, nor does it
apply to tax-exempt trusts.
b)

Investment income is the sum of:
(l)
Gross income from interest, dividends, annuities, royalties
and rents (other than income derived from any trade or business to
which the tax does not apply);
(2)
Other gross income derived from any business to which the
tax applies; and
(3)
Net gain (to the extent taken into account in computing
taxable income) attributable to the disposition of property other
than property held in a trade or business to which the tax does not
apply. Investment income does not include distributions from a
qualified retirement plan or amounts subject to self-employment
tax.

30 Reconciliation Act § 1402, adding Code §§ 1411.
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4.

Trade or business.
a)
The tax applies if the trade or business is a passive activity with
respect to the taxpayer or the trade or business consists of trading financial
instruments or commodities (as defined in Code § 475(e)(2)). The tax
does not apply to other trades or businesses conducted by a sole
proprietor, partnership or S corporation.

F.

Limitation on Excessive Employee Remuneration Under Code § 162(m)31
1.
The Affordable Care Act limits the deduction for employee remuneration
paid by certain health insurance providers. Under Code § 162(m), the limitation
applies to certain individuals who are paid in excess of $500,000.

IX.

Effective in 2014

Tax and Reporting Changes
A.

Employer Health Insurance Coverage Reporting Requirement'<
1.

Effective for calendar years beginning after December 31, 2013

2.
Code § 6055 provides that every insurer and every employer providing a
health plan (including a grandfathered plan) shall report to the IRS and to covered
individuals on prescribed forms.
3.
Report must include health insurance coverage information, e.g., portion
of premium paid by employer.
B.

Employer Responsibility for Health Coverage':'
1.
The Affordable Act adds a new "shared responsibility" requirement that
"applicable large employers" must pay a non-deductible excise tax penalty if any
of their full-time employees are certified as having purchased health insurance
through a state exchange with respect to which a tax credit or cost-sharing
reduction is allowed or paid to the employee. This requirement has been referred
to as a "free rider surcharge" because it is imposed only when the federal
government subsidizes coverage for employees of an employer. The penalty
applies where the employer:
a)

Does not offer coverage for all its full-time employees;

31 PPACA § 9014, adding Code § 162(m)(6).
32

PPACA § 1502, adding Code § 6055.

33 PPACA §§ 1513, 10106 and 10108, amended by Reconciliation Act § 1003(b), adding Code § 4980H.
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b)

Offers "minimum essential coverage" that is unaffordable; or

c)
Offers minimum essential coverage that consists of a plan under
which the plan's share of the total allowed cost of benefits is less than
60%.
2.

Definitions.
a)
"Applicable large employer" means an employer (including any
predecessor employer) that employed an average of at least 50 full-time
employees during the preceding calendar year. However, an employer is
not an applicable large employer if the its workforce exceeds 50 full-time
employees for 120 days or less during the calendar year and the employees
that cause the employer's workforce to exceed 50 full-time employees are
"seasonal workers." A "seasonal worker" is a worker who performs labor
or services on a seasonal basis (as defined by the Secretary of Labor).
(1)
The determination of an employer's status as an "applicable
large employer" is made on a controlled group basis applying the
aggregation rules of Code §§ 414(b), (c), (m), and (0), and it is
based on full-time equivalent employees. An employee who in
any month works an average of at least 30 hours or more per each
week is counted as one employee. All other employees are
counted on a pro-rated basis. The number of full-time equivalent
employees is important only to determine whether an employer is
an applicable large employer.
"Minimum essential coverage" means and includes "government
b)
sponsored programs," eligible employer-sponsored plans, plans in the
individual market, certain grandfathered group health plans, and other
coverage as recognized by regulation. "Government sponsored programs"

includer'"

34

(1)

Medicare

(2)

Medicaid

(3)

Children's Health Insurance Program

(4)

Coverage for members of the U. S. military

(5)

Veterans health care

(6)

Health Care for Peace Corps volunteers.

PPACA § 1501, adding Code § 5000A(f)(2).
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"Minimum essential coverage" does not include "excepted
benefits" under PHSA § 2791(c)(l), which includes:
(l)
Coverage only for accident, or disability income insurance,
or any combination thereof;
(2)

Coverage issued as a supplement to liability insurance;

(3)
Liability insurance, including general liability insurance
and automobile liability insurance;
(4)

Workers' compensation or similar insurance;

(5)

Automobile medical payment insurance;

(6)

Credit-only insurance;

(7)

Coverage for on-site medical clinics;

(8)
Other similar insurance coverage, specified in regulations,
under which benefits for medical care are secondary or incidental
to other insurance benefits; and
(9)
Any of the following if provided under a separate policy,
certificate, or contract of insurance: limited scope dental or vision
benefits; benefits for long-term care, nursing home care, home
health care, community-based care, or any combination thereof,
other limited benefits similar to those above, to the extent specified
in regulations, coverage only for a specified disease or illness,
hospital indemnity or other fixed indemnity insurance, or Medicare
supplemental health insurance, coverage supplemental to
TRICARE, or similar coverage supplemental to coverage under a
group health plan.
c)
"Eligible employer-sponsored plans" include governmental plans,
church plans, grandfathered plans and other group health plans offered in
within a state.
3.

Excise tax penalties.
a)
There are two prongs to the excise tax penalty. The applicable
prong depends on whether or not an applicable large employer offers its
full-time employees and their dependents the opportunity to enroll in
minimum essential coverage under an employer sponsored plan. In either
case, any excise tax penalty due is determined on a monthly basis.
(l)

Employer does not offer minimum essential coverage.
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(a)
For any month in which (i) an applicable large
employer fails to offer its full-time employees and their
dependents the opportunity to enroll in minimum essential
coverage, and (ii) at least one of its full-time employees
enrolls in health insurance coverage purchased through a
state exchange with respect to which a premium tax credit
or cost-sharing reduction is allowed or paid to such
employee or employees, the penalty is the product of the
number of the employer's full-time employees (excluding
the first 30 employees) multiplied by one-twelfth (1/12) of
$2,000 (or $166.67 per month).
(b)
This determination is made without regard to the
number of the employer's full-time employees who are
receiving a premium tax credit or cost-sharing reduction.
For years after 2014, this $2,000 amount will be indexed.
(2)

Employer offers minimum essential coverage.
(a)
Where an applicable large employer offers its fulltime employees and their dependents the opportunity to
enroll in minimum essential coverage, the employer is
subject to the excise tax penalty if(i) at least one of its fulltime employees enrolls in health insurance coverage
purchased through a state exchange with respect to which a
premium tax credit or cost-sharing reduction is allowed or
paid to such employee or employees and (ii) the coverage is
"unaffordable" or the plan's share of the total allowed cost
of benefits is less than 60%.
(i)
Employer-provided health insurance
coverage is "unaffordable" if the premium required
to be paid by the employee exceeds 9.5% of the
employee's household income. This percentage is
indexed to reflect increases in the per capita growth
in premiums as determined by the Secretary of
HHS. To demonstrate that coverage is
unaffordable, the employee must obtain an
affordability waiver from the exchange. Special
rules apply where an employer requires salary
reduction contributions and employee
reimbursements.
(b)
The excise tax penalty for any month is the product
of the number of employees who receive a premium tax
credit or cost-sharing reduction for health insurance
purchased through an exchange multiplied by one-twelfth
34
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(1/12) of $3,000 (or $250 per month). The penalty in any
month is capped at an amount equal to the number of fulltime employees during the month (regardless of how many
employees are receiving a premium tax credit or costsharing reduction) in excess of 30, multiplied by onetwelfth (1/12) of $2,000. As a result, the excise tax penalty
imposed on an employer offering coverage can never
exceed the penalty imposed on a employer not offering
coverage.
C.

Cafeteria Plans - No Exchange Coverage
1.
New Code § 125(f)(3) provides that a "qualified benefit" under a cafeteria
plan does not include qualified health plan offered through an Exchange (with
exception for certain small employers).
2.
Rule applies even in 2017 and thereafter, when employers with more than
100 employees may be permitted by States to offer health coverage through an
Exchange.

D.

Additional IRS Reporting Requirements
1.
New Code § 6056 requires certain employers to file additional information
return to IRS and every full time employee.
2.
Required only if, for any employee, required employee contribution
exceeds eight percent of wages paid by the employer to that employee.
3.
Requirement is distinct from reporting requirement under Code § 6055
(see above) but IRS is allowed to combine the two reports.

Coverage Mandates -Individual
Individual Responsibility for Health Coverage 35

E.

1.
The Affordable Care Act requires non-exempt U.s. citizens and legal
residents to maintain qualified health insurance coverage.
2.
The Affordable Care Act imposes an excise tax on non-exempt U.S.
citizens and legal residents without minimum essential coverage. Individuals are
exempt from the requirement for months they are incarcerated, not legally present
in the United States or qualify for a religious exemption. To qualify for a
religious exemption, individuals must be members of a recognized religious sect
35

PPACA §§ 1501 and 10106, amended by Reconciliation Act § 1002.
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exempting them from self employment taxes and adhere to tenets of the sect. If
an individual is a dependent of another taxpayer, the other taxpayer is liable for
any penalty payment with respect to the individual.
3.
Beginning in 2016, individuals who fail to maintain minimum essential
coverage are subject to a penalty equal to the greater of:
a)
2.5% of household income in excess of the taxpayer's income for
the taxable year over the threshold amount of income required for income
tax return (in 2010, $9,350 for a single filer or married filing separately;
$18,700 for married filing ajoint return); or
b)
in 2010, $9,350 for a single filer or married filing separately;
$18,700 for married filing ajoint return); or
c)
A flat dollar amount (when fully phased in) of $695 per uninsured
adult in the household.
4.
Household income is based on the number of individuals for whom the
taxpayer is allowed a personal exemption, and it is defined as the sum of the
modified adjusted gross incomes of the taxpayer and all individuals accounted for
in the family size required to file a tax return for that year. Modified adjusted
gross income means adjusted gross income increased by all tax-exempt interest
and foreign earned income. In the case of an individual participating in a salary
reduction arrangement, the taxpayer's household income is increased by any
exclusion from gross income for any portion of the required contribution to the
prerrnum.
5.
The fee for an uninsured individual under age 18 is one-half of the adult
fee for an adult. The total household penalty may not exceed 300% of the peradult penalty (i.e., 3 times $695 or $2,085), or, ifless, the national average annual
premium for bronze level plan offered through the relevant state exchange for the
household size. This per adult annual penalty is phased in as follows: $95 for
2014; $325 for 2015; and $695 in 2016. For years after 2016, the $695 amount is
indexed to CPI-D. The penalty applies to any period during which the individual
does not maintain minimum essential coverage and is determined monthly, and it
is treated as Federal tax owed (but it is not subject to enforcement through liens
and seizures).
6.
Individuals who cannot afford coverage because their required
contribution for employer-sponsored coverage exceeds 8% of household income
(or, alternatively, the lowest cost available bronze level plan available from the
state exchange) are exempt. In years after 2014,8% exemption is increased by
the amount by which premium growth exceeds income growth. Additional rules
apply where self-only coverage is affordable to an employee but family coverage
is not. Taxpayers with income below the income tax filing IRS thresholds are
also exempt.
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Coverage Mandates - Employer
Preexisting Condition Exclusions Prohibited - All Enrollees 36

F.

1.
No preexisting condition exclusions are permitted for any enrollee or
applicant for enrollment. The rule applied in 2011 as to enrollees under age 19.
G.

Employer-Provided "Free Choice" Vouchers
1.
Employers who offer coverage under health plan (and pay portion of
premium) "shall" offer vouchers to "qualified employees."
2.

Failure to offer voucher does not cause tax or penalty.

3.
The voucher relieves the employer of$3,000 unaffordable-coverage tax
for each employee receiving the voucher.
4.
The voucher is deductible to the employer, and tax-excludable by the
employee.
5.
Employee uses voucher as credit against premium required for Exchangeprovided coverage (employer actually pays voucher amount to Exchange).
6.
An employee is a "qualified employee" if (i) the employee's required
contribution for employer-sponsored health plan coverage (including a
grandfathered plan) is greater than 8% but not in excess of 9.5% of household
income for the taxable year; (ii) household income is not greater than 400% ofthe
poverty line; and (iii) employee does not participate in employer's health plan.
7.
The amount of voucher is dollar value of employer's contribution to health
plan (or, if multiple plans offered, dollar value of plan with largest percentage of
employer -paid cost).
8.
The cost of plan is determined like COBRA cost, except it is adjusted for
age and category of enrollment in accordance with regulations.
9.

H.

Not clear if vouchers will be permitted (or required) for retiree coverage.

Wellness Programs
1.
Codifies HIP AA wellness rules and increases 20% incentive cap to 30%
with HHS discretion to increase to 50%.

1.

36

Cost Sharing

PPACA § 1201; PHSA § 2704.
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1.
A group health plan shall ensure that any annual cost-sharing imposed
under the plan does not exceed the limitations provided for under paragraphs (1)
and (2) of Code § 1302(c), which are:

2.
X.

a)

Family:

Statute $10,000

2010 Indexed $11,900

b)

Single:

Statute $5,000

2010 indexed $5,950

This section does not apply to dental-only plans.

Effective in 2018
A.
Excise Tax on High Cost Employer-Sponsored Health Coverage - "Cadillac"
Health Plans 37

a)
For taxable years beginning 2018, the Affordable Care Act
imposes an excise tax on insurers and sponsors of self-funded group health
plans where the aggregate value of employer-sponsored health insurance
exceeds a threshold amount.
b)
The excise tax is equal to 40% of the aggregate value in excess of
the threshold amount. The threshold amount in 2018 is $10,200 for
individual coverage and $27,500 for family coverage, multiplied by a
health cost adjustment percentage and increased by the age and gender
adjusted excess premium amount.
c)
The tax is imposed with respect to coverage for a tax period if: (1)
an employee is covered under any applicable employer-sponsored
coverage of an employer at any time during the tax period, and (2) there is
any "excess benefit" with respect to the coverage.
1.

Taxable Excess Benefit.
a)
The "excess benefit" is the sum of the excess amount for each
month in the taxable period. The excess amount for a month is the amount
by which the aggregate cost of applicable employer provided coverage
exceeds:
(1)

1/12 of$10,200 for single coverage ($850/month); or

(2)

1/12 of $27,500 for family coverage ($2,291/month).

b)
The higher family coverage limit is used in the case of
multi employer plans, regardless of the employee's actual coverage.

37 PPACA §§ 9001 and 10910; RA § 1401; adding Code § 49801.
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c)
The dollar amount of the thresholds for 2018 are increased
automatically under a statutory formula ifhealth costs increase more than
anticipated.
(1)
If the cost of the Blue Cross Blue Shield standard option
under the Federal Employees Health Benefits Plan ("FEHBP") in
2018 is more than 155% of the cost of such option in 2010, then
the dollar thresholds are increased by such excess percentage.
d)

After 2018, the dollar thresholds are indexed for inflation.
(1)

CPI, plus 1 percentage point for 2019; and

(2)

CPI thereafter.

e)
There are higher thresholds for qualified retirees and individuals
covered by a plan if a majority of plan participants are in certain "high
risk" professions. The single coverage base threshold is increased to
$11,850 and the family coverage base threshold is increased to $30,950.
(1)
"Qualified Retirees" means an individual who (i) is
receiving coverage under the plan by reason of being a retiree; (ii)
has attained age 55; and (iii) is not entitled to benefits or eligible
for enrollment under Medicare.
(2)

"High Risk" profession means:
(a)
Employed to repair or install electrical or
telecommunication lines;
Law enforcement (defined by reference to the
(b)
Omnibus Crime Control and Safe Streets Act);
(c)
Fire protection activities (defined by reference to
the FLSA);
(d)

Out-of-hospital emergency medical care;

(e)
Longshoremen (as defined by reference to the
Immigration and Nationality Act);
(f)
Construction, mining, agriculture (but not food
processing), forestry, and fishing; and

(g)
Applies to retirees if they were in a "high risk"
profession for at least 20 years.
2.

Health Cost Adjustment Percentage.
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a)
The health cost adjustment percentage increases the threshold
amounts to reflect the extent to which the actual growth in the cost of
health care in the United States between 2010 and 2018 exceeds a baseline
amount. The adjustment percentage is equal to 100% plus the excess, if
any, of:
(l)
The percentage by which the per employee cost of
coverage under the Blue Cross Blue Shield standard benefit option
under the FEHBP for 2018 exceeds the per employee cost of
standard FEHBP coverage for plan year 2010; over

(2)
3.

55%.

Age and Gender Adjusted Excess Premium Amount.
a)
The age and gender adjusted excess premium amount is equal to
the excess, if any, of:
(l)
The premium cost of standard FEHBP coverage for the
type of coverage provided to the individual if priced for the age
and gender characteristics of all employees of the individual's
employer; over

(2)
The premium cost, determined under procedures proscribed
by the Secretary of HHS, for that coverage if priced for the age and
gender characteristics of the national workforce. The adjustment is
not applied to retirees and employees in high risk professions (see
subsection l.e)(2) above).
4.

Applicable Increased Thresholds.
a)
The threshold amounts are increased for non-Medicare eligible
individuals age 55 and older who receive employer-sponsored retiree
health coverage or who is covered by a plan sponsored by an employer the
majority of whose employees are engaged in a high risk profession (see
subsection l.e)(2) above). For these individuals, the threshold amount in
2018 is increased by $1,650 for individual coverage or $3,450 for family
coverage. In 2019, the additional $1,650 and $3,450 amounts are indexed
to the CPI-U, plus one percentage point, rounded to the nearest $50. In
2020 and thereafter, the additional threshold amounts are indexed to the
CPI-U.

5.

Amount of Premium.
a)
The excise tax is determined by reference to the aggregate value of
all employer-sponsored health insurance coverage, and it is generally
calculated in the same manner as the applicable premiums for the taxable
year for the employee determined under the rules for COBRA
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continuation coverage, but without regard to the excise tax. If the plan
provides for the same COBRA continuation coverage premium for both
individual coverage and family coverage, the plan is required to calculate
separate individual and family premiums for this purpose. In determining
the coverage value for retirees, employers may elect to treat pre-65 retirees
together with post-65 retirees.
b)
In the case of a medical FSA from which reimbursements are
limited to the amount of the salary reduction, the value of employersponsored health insurance coverage is equal to the dollar amount of the
aggregate salary reduction contributions for the year. Where the medical
FSA provides for employer contributions in excess of the amount of the
employee's salary reduction, the value of the coverage generally is
determined in the same manner as the applicable premium for COBRA
continuation coverage. If the plan provides for the same COBRA
continuation coverage premium for both individual coverage and family
coverage, the plan must calculate separate individual and family premiums
for this purpose. The Act imposes penalties on the employer for failure to
report the correct amounts.
6.

Amount Subject to Excise Tax .
a)
The amount subject to the excise tax is the sum of the aggregate
premiums for health insurance coverage, the amount of any salary
reduction contributions to a medical FSA for the taxable year, and the
dollar amount of employer contributions to an BSA or an Archer MSA,
minus the dollar amount of the threshold. The aggregate premiums for
health insurance coverage include all employer-sponsored health
insurance coverage including coverage for any supplementary health
insurance coverage. The applicable premium for health coverage provided
through an BRA is also included in this aggregate amount.
b)
The tax is payable by the coverage provider and is not deductible
for Federal income tax purposes.
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H.R. 4872, THE HEALTH CARE & EDUCATION AFFORDABILITY
RECONCILIATION ACT OF 2010
Section-By-Section Analysis

Prepared by the by the Committee on Ways & Means, Energy & Commerce on March 18,2010
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H.R. 4872, THE HEALTH CARE & EDUCATION AFFORDABILITY
RECONCILIATION ACT OF 2010
SECTION-BY -SECTION ANALYSIS 38
Title I - Coverage, Medicare, Medicaid and Revenues
Subtitle A - Coverage
Sec. 1001. Affordability. Improves the financing for premiums and cost sharing for individuals
with incomes up to 400% of the federal poverty level. Subsection (a) improves tax credits to
make premiums more affordable as a percent of income; and subsection (b) improves support for
cost sharing, focusing on those with incomes below 250% of the federal poverty level. Starting
in 2019, constrains the growth in tax credits if premiums are growing faster than the consumer
price index, unless spending is more than 10% below current CBO projections.
Sec. 1002. Individual responsibility. Modifies the assessment that individuals who choose to
remain uninsured pay in three ways: (a) exempts the income below the filing threshold,
(b) lowers the flat payment from $495 to $325 in 2015 and from $750 to $695 in 2016 and
(c) raises the percent of income that is an alternative payment amount from 0.5 to 1.0% in
2014,1.0 to 2.0% in 2015, and 2.0 to 2.5% for 2016 and subsequent years to make the assessment
more progressive.
Sec. 1003. Employer responsibility. Improves the transition to the employer responsibility
policy for employers with 50 or more full-time equivalent workers (FTE) by subtracting the first
30 full time employees from the payment calculation (e.g., a firm with 51 workers that does not
offer coverage will pay an amount equal to 51 minus 30, or 21 times the applicable per employee
payment amount). The provision also changes the applicable payment amount for firms with
more than 50 FTEs that do not offer coverage to $2,000 per full-time employee. It also
eliminates the assessment for workers in a waiting period, while maintaining the 90-day limit on
the length of any waiting period beginning in 2014.
Sec. 1004. Income definitions. Modifies the definition of income that is used for purposes of
subsidy eligibility and the individual responsibility requirement. The modifications conform the
income definition to information that is currently reported on the Form 1040 and to the present
law income tax return filing thresholds. The provision also extends the exclusion from gross
income for employer provided health coverage for adult children up to age 26.
Sec. 1005. Implementation funding. Provides $1 billion to the Secretary of Health and Human
Services to finance the administrative costs of implementing health insurance reform.
Subtitle B - Medicare

38 Prepared by Committees on Ways & Means, Energy & Commerce, and Education & Labor, March 18,
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Sec. 1101. Closing the Medicare prescription drug" donut hole". Provides a $250 rebate for
all Medicare Part D enrollees who enter the donut hole in 2010. Builds on pharmaceutical
manufacturers' 50% discount on brand-name drugs beginning in 2011 to completely close the
donut hole with 75% discounts on brand-name and generic drugs by 2020.
Sec. 1102. Medicare Advantage payments. Freezes Medicare Advantage payments in 2011.
Beginning in 2012, the provision reduces Medicare Advantage benchmarks relative to current
levels. Benchmarks will vary from 95% of Medicare spending in high-cost areas to 115% of
Medicare spending in low-cost areas. The changes will be phased-in over 3, 5 or 7 years,
depending on the level of payment reductions. The provision creates an incentive system to
increase payments to high-quality plans by at least 5%. It also extends CMS authority to adjust
risk scores in Medicare Advantage for observed differences in coding patterns relative to fee-forservice.
Sec. 1103. Savings from limits on MA plan administrative costs. Ensures Medicare
Advantage plans spend at least 85% of revenue on medical costs or activities that improve
quality of care, rather than profit and overhead.
Sec. 1104. Disproportionate share hospital (DSH) payments. Advances Medicare
disproportionate share hospital cuts to begin in fiscal year 2014 but lowers the ten-year reduction
by $3 billion.
Sec. 1105. Market basket updates. Revises the hospital market basket reduction that is in
addition to the productivity adjustment as follows: -0.3 in FY14 and -0.75 in FY17, FY18 and
FY19. Removes Senate provision that eliminates the additional market basket for hospitals
based on coverage levels. Providers affected are inpatient hospitals, long-term care hospitals,
inpatient rehabilitation facilities, psychiatric hospitals and outpatient hospitals.
Sec. 11 06. Physician ownership-referral. Changes to December 31, 2010 the date after which
physician ownership of hospitals to which they self refer is prohibited and provides a limited
exception to the growth restrictions for grandfathered physician owned hospitals that treat the
highest percentage of Medicaid patients in their county (and are not the sole hospital in a
county).
Sec. 1107. Payment for Imaging Services. Sets the assumed utilization rate at 75 percent for
the practice expense portion of advanced diagnostic imaging services.
Subtitle C - Medicaid
Sec. 1201. Federal funding for States. Strikes the provision for a permanent 100% federal
matching rate for Nebraska for the Medicaid costs of newly eligible individuals. Provides
federal Medicaid matching payments for the costs of services to newly eligible individuals at the
following rates in all states except expansion states: 100% in 2014,2015, and 2016; 95% in
2017; 94% in 2018; 93% in 2019; and 90% thereafter. In the case of expansion states, reduces
the state share of the costs of covering nonpregnant childless adults by 50% in 2014,60% in
2015, 70% in 2016,80% in 2017,90% in 2018. In 2019 and thereafter, expansion states would
bear the same state share of the costs of covering nonpregnant childless adults as non-expansion
states (e.g., 7% in 2019, 10% thereafter).
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Sec. 1202. Payments to primary care physicians. Requires that Medicaid payment rates to
primary care physicians for furnishing primary care services be no less than 100% of Medicare
payment rates in 2013 and 2014 (the first year of the Senate bill's Medicaid coverage expansion
to all individuals with incomes under 133% of poverty). Provides 100% federal funding for the
incremental costs to States of meeting this requirement.
Sec. 1203. Disproportionate share hospital payments. Lowers the reduction in federal
Medicaid DSH payments from $18.1 billion to $14.1 billion and advances the reductions to
begin in fiscal year 2014. Directs the Secretary to develop a methodology for reducing federal
DSH allotments to all states in order to achieve the mandated reductions. Extends through FY
2013 the federal DSH allotment for a state that has a $0 allotment after FY 2011.
Sec. 1204. Funding for the territories. Increases federal funding in the Senate bill for Puerto
Rico, Virgin Islands, Guam, American Samoa, and the Northern Marianas Islands by $2 billion.
Raises the caps on federal Medicaid funding for each of the territories. Allows each territory to
elect to operate a Health Benefits Exchange.
Sec. 1205. Delay in Community First Choice Option. Postpones from October 1,2010 until
October 1,2011 the effective date of the option established for State Medicaid programs to cover
attendant care services and supports for individuals who require an institutional level of care

Sec. 1206. Drug rebates for new formulations of existing drugs. For purposes of applying
the additional rebate, narrows the definition of a new formulation of a drug to a line extension of
a single source or innovator multiple source drug that is an oral solid dosage form of the drug.
Subtitle D - Reducing Fraud, Waste, and Abuse

Sec. 1301. Community Mental Health Centers. Establishes new requirements for community
mental health centers that provide Medicare partial hospitalization services in order to prevent
fraud and abuse.
Sec. 1302. Medicare prepayment medical review limitations. Streamlines procedures to
conduct Medicare prepayment reviews to facilitate additional reviews designed to reduce fraud
and abuse.
Sec. 1303. CMS-IRS data match to identify fraudulent providers. Allows the Secretary of
Treasury to share IRS data with HHS employees to help screen and identify fraudulent providers
or providers with tax debts, and to help recover such debts. Provides strict controls on the use of
such information to protect taxpayer privacy.

Sec. 1304. Funding to fight fraud, waste and abuse. Increases funding for the Health Care
Fraud and Abuse Control Fund by $250 million over the next decade. Indexes funds to fight
Medicaid fraud based on the increase in the Consumer Price Index.
Sec. 1305. 90-day period of enhanced oversight for initial claims of DME suppliers.
Requires a 90-day period to withhold payment and conduct enhanced oversight in cases where
the HHS Secretary identifies a significant risk of fraud among DME suppliers.
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Subtitle E - Revenues
Sec. 1401. High-cost plan excise tax. Reduces the revenue collected by the tax by 80 percent.
This is achieved by: delaying the application of the tax until 2018, which gives the plans time to
implement and realize the cost savings of reform; increasing the dollar thresholds to $10,200 for
single coverage and $27,500 for family coverage ($11,850 and $30,950 for retirees and
employees in high risk professions); excluding stand-alone dental and vision plans from the tax;
and permitting an employer to reduce the cost of the coverage when applying the tax if the
employer's age and gender demographics are not representative of the age and gender
demographics of a national risk pool. Under the modified provision, the dollar thresholds are
indexed to inflation and the dollar thresholds are automatically increased in 2018 if CBO is
wrong in its forecast of the premium inflation rate between now and 2018.
Sec. 1402. Medicare tax. Modifies the tax to include net investment income in the taxable
base. Currently, the Medicare tax does not apply to net investment income. The Medicare tax
on net investment income does not apply if modified adjusted gross income is less than $250,000
in the case of a joint return, or $200,000 in the case of a single return. Net investment income is
interest, dividends, royalties, rents, gross income from a trade or business involving passive
activities, arid net gain from disposition of property (other than property held in a trade or
business). Net investment income is reduced by properly allocable deductions to such income.
Sec. 1403. Delay of the annual limitation on contributions to a health FSA. Delays the
provision by two years until 2013.
Sec. 1404. Brand name pharmaceuticals. Delays the industry fee on sales of brand name
pharmaceuticals for use in government health programs by one year to 2011, and increases
revenue raised by the fee by $4.8 billion.
Sec. 1405. Excise tax on medical device manufacturers. Delays the tax by two years to 2013
and converts the industry fee to an excise tax on the first sale for use of medical devices at a rate
of 2.9 percent. Exempts from the tax Class I medical devices, eyeglasses, contact lenses, hearing
aids, and any device of a type that is generally purchased by the public at retail for individual
use.
Sec. 1406. Health insurance providers. Delays the industry fee by 3 years to 2014 and
modifies the annual industry fee for revenue neutrality. In the case of tax-exempt insurance
providers, provides that only 50 percent of their net premiums that relate to their tax-exempt
status are taken into account in calculating the fee. Provides exemptions for voluntary employee
benefit associations (VEBAs) and nonprofit providers more than 80 percent of whose revenues is
received from Social Security Act programs that target low income, elderly, or disabled
populations.
Sec. 1407. Delay of elimination of deduction for expenses allocable to Medicare part D
subsidy. Delays the provision by two years to 2013.
Sec. 1408. Elimination of unintended application of cellulosic biofuel producer credit.
Adds an additional revenue provision. In 2008, Congress enacted a $1.01 per gallon tax credit
for the production ofbiofuel from cellulosic feedstocks in order to encourage the development of
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new production capacity for biofuels that are not derived from food source materials. Congress
is aware that some taxpayers are seeking to claim the cellulosic biofuel tax credit for
unprocessed fuels, such as black liquor. The provision would limit eligibility for the tax credit to
processed fuels (i.e., fuels that could be used in a car engine or in a home heating application).
Sec. 1409. Codification of economic substance doctrine and penalties. Adds an additional
revenue provision. The economic substance doctrine is a judicial doctrine that has been used by
the courts to deny tax benefits when the transaction generating these tax benefits lacks economic
substance. The courts have not applied the economic substance doctrine uniformly. The
provision would clarify the manner in which the economic substance doctrine should be applied
by the courts and would impose a penalty on understatements attributable to a transaction lacking
economic substance.
Sec. 1410. Time for payment of corporate estimated taxes. Provides for a one-time
adjustment to corporate estimated taxes for payments made during calendar year 2014.
Sec. 1411. No impact on Social Security trust funds. Provides that Title II of the Social
Security Act (the old age, survivor, and disability benefits program (OASDI» is not amended or
modified by the bill.
Subtitle F - Other Provisions
Sec. 1501. TAA for communities. Appropriates $500 Million a year for fiscal years 2010
through 2014 in the Community College and Career Training Grant program for community
colleges to develop and improve educational or career training programs. Ensures that each state
receives at least 0.5 percent of the total funds appropriated.
Title II - Health, Education, Labor, and Pensions
Subtitle A - Education
Section 2001. Short Title; References. Provides that this subtitle may be cited as the "SAFRA
Act," and that, except as otherwise provided, whenever an amendment to, or repeal of, a section
or other provision, the reference shall be considered to be made to a section or other provision of
the Higher Education Act of 1965.
Part I-Investing in Students and Families
Section 2101. Federal Pell Grants. Amends the Higher Education Act to include mandatory
funding for the Pell Grant. This provides additional mandatory funding to augment funds
appropriated to increase the federal maximum Pell Grant award by the change in the Consumer
Price Index. The mandatory component of the funding is determined by inflating the previous
year's total and subtracting the maximum award provided for in the appropriations act for the
previous year or $4860, whichever is greater. Beginning in the 2018-2019 academic year, the
maximum Pell award will be at the 2017-2018 level.
Section 2102. Student Financial Assistance. This section provides $13.5 billion in mandatory
appropriations to the Federal Pell Grant program.
47
#1478368 v2 den

HEALTH CARE REFORM OUTLINE
Section 2103. College Access Challenge Grant Program. This section amends section 786 of
the Higher Education Act by authorizing and appropriating $150 million for fiscal years 2010
through 2014 for the College Access Challenge Grant program created under the College Cost
Reduction and Access Act of 2007. Provides that the allotment for each State under this section
for a fiscal year shall not be an amount that is less than 1.0 percent of the total amount
appropriated for a fiscal year.
Section 2104. Investment in Historically Black Colleges and Universities and Minority
Serving Institutions. This section amends section 371 (b) of the Higher Education Act by
extending funding for programs under this section created under the College Cost Reduction and
Access Act of 2007 for programs at Historically Black Colleges and Universities and minorityserving institutions through 2019, including programs that help low-income students attain
degrees in the fields of science, technology, engineering or mathematics by the following annual
amounts: $100 million to Hispanic Serving Institutions, $85 million to Historically Black
Colleges and Universities, $15 million to Predominantly Black Institutions, $30 million to Tribal
Colleges and Universities, $15 million to Alaska, Hawaiian Native Institutions, $5 million to
Asian American and Pacific Islander Institutions, and $5 million to Native American non-tribal
serving institutions.
Part II-Student Loan Reform
Section 2201. Termination of Federal Family Education Loan Appropriations. This section
terminates the authority to make or insure any additional loans in the Federal Family Education
Loan program after June 30, 2010.
Section 2202. Termination of Federal loan Insurance Program. This section is a conforming
amendment with regard to the termination of the FFEL program, limiting Federal insurance to
those loans in the Federal Family Education Loan program for loans first disbursed prior to
July 1,2010.
Section 2203. Termination of Applicable Interest Rates. This section makes a conforming
amendment with regard to the termination of the FFEL program limiting interest rate
applicability to Stafford, Consolidation, and PLUS loans to those loans made before July 1,2010.
Section 2204. Termination of Federal payments to Reduce Student Interest Costs. This
section makes a conforming amendment with regard to the termination of the FFEL program by
limiting subsidy payments to lenders for those loans for which the first disbursement is made
before July 1,2010.
Section 2205. Termination of FFEL PLUS Loans. This section makes a conforming change
with regard to the termination of the FFEL program for federal PLUS loans by prohibiting
further FFEL origination ofloans after July 1, 2010.
Section 2206. Federal Consolidation Loans. This section makes conforming changes with
regard to the termination of the FFEL program for federal consolidation loans. This section also
provides that, for a 1 year period, borrowers who have loans under both the Direct Lending
program and the FFEL program, or who have loans under either program as well as loans that
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have been sold to the Secretary, may consolidate such loans under the Direct Lending program
regardless of whether such borrowers have entered repayment on such loans.
Section 2207. Termination of Un subsidized Stafford loans for Middle-Income Borrowers.
This section makes conforming changes with regard to the termination of the FFEL program for
Un subsidized Stafford loans by prohibiting further FFEL origination of loans after July 1,2010.
Section 2208. Termination of Special Allowances. This section makes conforming changes
with regard to the termination of the FFEL program by limiting special allowance payments to
lenders under the FFEL program to loans first disbursed before July I, 2010.
Section 2209. Origination of Direct Loans at Institutions Outside the United States. This
section provides for the origination of federal Direct Loans at institutions located outside of the
United States, through a financial institution designated by the Secretary.
Section 2210. Conforming amendments. This section makes conforming technical changes
with regard to the termination of the FFEL program for Department of Education agreements
with Direct Lending institutions.
Section 2211. Terms and Conditions of Loans. This section makes conforming technical
changes with regard to the termination of the FFEL program to clarify the terms and conditions
of Direct Loans.
Section 2212. Contracts. This section directs the Secretary to award contracts for servicing
federal Direct Loans to eligible non-profit servicers. In addition, this section provides that for
the first 100,000 borrower loan accounts, the Secretary shall establish a separate pricing tier.
Specifies that the Secretary is to allocate the loan accounts of 100,000 borrowers to each eligible
non-profit servicer. The section also permits the Secretary to reallocate, increase, reduce or
terminate an eligible non-profit servicer's allocation based on the performance of such servicer.
In addition, this section appropriates mandatory funds to the Secretary to be obligated for
administrative costs of servicing contracts with eligible non-profit servicers. This section also
requires the Secretary to provide technical assistance to institutions of higher education
participating or seeking to participate in the Direct Lending program. This section appropriates
$50 million for fiscal year 2010 to pay for this technical assistance. Additionally, this section
authorizes the Secretary to provide payments to loan servicers for retaining jobs at location in the
United States where such servicers were operating on January 1,2010. This section appropriates
$25,000,000 for each of fiscal years 2010 and 2011 for such purpose.
Section 2213. Agreements with State-Owned Banks. This section amends Part D of Title IV
to direct the Secretary to enter into an agreement with an eligible lender for the purpose of
providing Federal loan insurance on student loans made by state-owned banks.
Section 2214. Income-Based Repayment. The section amends the Income-Based Repayment
program to cap student loan payments for new borrowers after July 1, 2014 to 10% of adjusted
income, from 15% percent, and to forgive remaining balances after 20 years of repayment, from
25 years.
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Subtitle B - Health
Sec. 2301. Insurance Reforms. Extends the prohibition oflifetime limits, prohibition on
rescissions, limitations on excessive waiting periods, and a requirement to provide coverage for
non-dependent children up to age 26 to all existing health insurance plans starting six months
after enactment. For group health plans, prohibits pre-existing condition exclusions in 2014,
restricts annual limits beginning six months after enactment, and prohibits them starting in 2014.
For coverage of non-dependent children prior to 2014, the requirement on group health plans is
limited to those adult children without an employer offer of coverage.
Sec. 2302. Drugs Purchased by Covered Entities. Repeals the underlying 340B expansion to
inpatient drugs and exemptions to GPO exclusion. Exempts orphan drugs from required
discounts for new 340B entities.
Sec. 2303. Community Health Centers. Increases mandatory funding for community health
centers to $11 billion over five years (FY 2011 - FY 2015).
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