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From the Chair
By Gary P. Graham
gary@stern-edlin.com

H

appy New Year! I wish you all
much success and happiness this
year.

together a compelling agenda for the Diversity Committee
meetings; stay tuned for additional details. Meanwhile,
Ivory is also starting to plan the Family Law Institute
in 2019, which will be held at the Omni Hotel in Amelia
Island, Fla. from May 23–May 25, 2019.

The Executive Committee has been
hard at work. Leigh Cummings and
her Editorial Board have put together
another fine edition of The Family Law
Review, with another edition scheduled to be released
shortly before the Family Law Institute. Speaking of
which, Scot Kraeuter is presiding over the upcoming
Family Law Institute and the agenda is tremendous. The
Institute will be from May 24–26, on Jekyll Island, which
will have even more accommodations than when we
were there last. Scot will be busy putting the finishing
touches on what will be another terrific Institute. Please
consider sponsoring the Family Law Institute, as any
amount you can contribute is certainly appreciated. We
rely on the support of our section, members and other
sponsors so that we can invite Judges and cover some of
the other expenses of the Institute, such as the receptions
and entertainment. Karine Burney has been heading
the sponsorships for the Institute and doing a great job.
Please contact Karine Burney (kburney@ksfamilylaw.com)
if you are interested in becoming a sponsor.

Ted Eittreim has put together a great series of
webinars, the topics and schedules for which will be
released very shortly. Karine Burney and Katie Leonard
deserve special recognition for planning our recent
midyear meeting and seminar, which took place the
first week of January. They did an outstanding job
in moderating the panel of Judges with unique and
informative issues.
As I indicated in my first “From the Chair,” sports and
children participating in sports are near and dear to my
heart. Our community service project this year will be
calling on our section members to contribute new or used
sporting equipment to the Andrew and Walter Young
Family YMCA, the Joseph B. Whitehead Boys & Girls
Club and the M. Agnes Jones Elementary Boys & Girls
Club. These facilities are in need of sporting equipment
to provide for the boys and girls. Please be on the lookout
for an email from the Section with the specifics on this
very worthy project.

Michelle Jordan has been hard at work increasing
the exposure of our Child Support Worksheet Helpline.
We can always use more volunteers for this rewarding
cause and if you are interested, please contact Michelle.
As our Legislative Liaison, Kyla Lines is working on
issues addressing legislation that will affect the practice of
family law. If you have any concerns in this regard, please
do not hesitate to contact Kyla. Ivory Brown is putting

Finally, I want to congratulate Kyla Lines on her
election as the upcoming Secretary of the Section. Kyla
has been a very active member during her years of
excellent service on the Executive Committee.
I look forward to seeing you all soon, and please do
not hesitate to contact me with any comments, questions
or concerns. FLR

2018 Family Law Section Service Project benefitting Andrew and Walter
Young Family YMCA, the Joseph B. Whitehead Boys & Girls Club, and the
M. Agnes Jones Elementary Boys & Girls Club.
More information will follow.
 Leigh F. Cummings, Editor

2017-18 Editorial
Board for The Family
Law Review

 Randy Kessler, Editor Emeritus, Atlanta
 Elinor Hitt, Atlanta
 Kelly Miles, Gainesville
 Kelley O’Neill-Boswell, Albany
 William Sams Jr., Augusta
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Use of “BLS Reports” to Help to Prove
Earning Capacity
By Austin R.C. Buerlein

A

party’s earning capacity is a frequently disputed
issue that family law practitioners and the courts
encounter. Not only can earning capacity be
imputed for child support purposes, the consideration
of earning capacity can also materially impact alimony
considerations, as well as property/debt division. However,
the issue of what, if any, income to impute to a party can
be a difficult issue to prove (particularly when you have a
spouse who has been long removed from the work force,
without any clear idea of his or her imminent employment
plans/prospects).

employment, earning capacity, as well as average expenses
and needs for individuals and families.2
The BLS publishes such statistical data and information
on its website www.bls.org. This site includes a wealth
of detailed data and information relevant to the area of
Earning Capacity. One particularly helpful tool on their
website are detailed summaries (which I call “BLS Reports”
in this article) for approximately 1,000 different types of
jobs, which encompass every industry imaginable, and
run the gambit from high-level positions [e.g., Attorneys,
Supervisors, etc.], to more low-level positions with little
to no barriers of entry [e.g., Cashier; Waiter; Data Entry;
etc.]).3 These Reports include various salient information
for each of these different jobs/positions, most notably:

In last Winter’s edition of the Family Law Review,
Vocational Expert, Sylvio Reyes, provided an insightful
article discussing how a vocational expert can serve as a
valuable resource when encountering, and trying to prove
at trial, earning capacity issues. However, the unfortunate
reality is most litigants lack the financial resources to retain
such an expert witness.
As one alternative free source of evidence, I recommend
practitioners consider using data, reports, and summaries
published by the Bureau of Labor Statistics (BLS Reports)
— which, as explained below, are admissible in court
without the need of an expert witness (e.g., you can simply
introduce them through your own client, if not through
self-authentication). In fact, I believe legal authority
authorizes trial courts to consider such specific reports and
data via judicial notice -- including even sua sponte.
Moreover, BLS Reports are a highly credible source
of evidence. As elaborated below, numerous different
Courts— including various State courts, Federal courts, and
even the U.S. Supreme Court—have routinely recognized
the credibility of data provided by the BLS in various court
opinions. Several different states have also gone as far as
enacting statutes expressly encouraging (if not requiring)
its trial courts to specifically consider occupational and
wage data published by the BLS when considering earning
capacity and child support issues, further evidencing
the law’s general reliance on BLS data as the preeminent
credible evidence for earning capacity issues.1 Various child
support statutes also explain in preamble or commentary
that their guidelines are formulated in reliance on data
prepared by the BLS.

The average median income received for each specific
job, both on a national scale, as well as a local scale
[e.g., The average income received for this position
in the Atlanta metro area];

•

The qualifications generally required to obtain
such position. [e.g., What are the entry-level
requirements? Do you need a college degree? What
about work experience? Or computer skills?];

•

The prospects for obtaining such a specific job.
[e.g., How many of these jobs are available? Is
employment for this specific position expected to
increase or decrease over the next year?];

•

The typical work schedules & environment for the
specific job [e.g., Is this sort of position typically
available for part-time, or full-time?];

•

The potentials for advancement in the profession.
[e.g., Does this particular position typically offers
imminent promotions?];

•

Other similar occupations [e.g., What are some other
similar jobs, with similar qualifications as this one,
that an employee may potentially also obtain?];

By offering such broad range of information, these
reports can not only help a litigant demonstrate what
specific income should be imputed for a
specific job, but they can also demonstrate
how the other spouse has the capacity to
earn such income/job.

About BLS Reports:

Take for example a husband, John
Doe, who contends his wife, Jane, should
be imputed an income of at least $30,000
per year, given her college degree, and
other general skill sets. In support of this
claim, John may introduce BLS Reports
for various different types of jobs he

The Bureau of Labor Statistics (BLS) is a division of
the U.S. Department of Labor. The BLS’s principle role
is to collect, process, analyze, and disseminate credible
statistical data relevant to broad fields of labor and
economics. This role includes without limitation providing
statistical data and information to the public in the areas
The Family Law Review
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records of a public office or agency shall be excepted from the
hearsay rule, if said record sets out either (A) the activities
of the office or agency; (B) matters observed while under
a legal duty to report; or (C) factual findings from a legally
authorized investigation. Id.; also see Barnett v. Atlanta Indep.
Sch. Sys., 339 Ga. App. 533 (2016).

proffers Jane could obtain with minimal efforts, each of
which pay at least $30,000 per year. One of these jobs is for
a “General Office Clerk” (see image in footnotes). In support
of such claim, John introduces at trial the BLS Reports for
this particular General Office Clerk position4 which reflects
that the median pay in the Atlanta metro area is $14.63 per
hour, or $30,430 per year; and the average national median
pay of $14.70 per hour, or $30,580 per year. While on the
stand, John further walks through the BLS Report for this
particular position, and uses it to demonstrate to the court:
•

How Jane is qualified to obtain a job as a General
Office Clerk. [e.g., He explains how she has all the
necessary educational requirements (a high school
degree), skillsets, and other qualifications which are
listed in the report necessary for this particular job];

•

How Jane’s claims “I can’t get a job because of
the kid’s schedule” are not valid. [e.g., The report
explains this particular job is frequently available on
a part-time basis if necessary (in fact, 1 out of every
4 General Office Clerks worked on a part-time basis
in 2016); plus, full-time for this job is only 9—5];

•

How Jane would already have this job with minimal
effort [e.g., The report explains prospects for this
particular type of job are “[G]ood, because of the
need to replace workers who leave the occupation”,
as well as states Atlanta has one of the highest
employment levels for this position];

•

With respect to factual findings from a legally
authorized investigation (i.e., subsection (C) of the statute),
it is well-established that such “factual findings” as
contemplated under the statute include not only statistical
data reported, but also any opinions and conclusions of a
government agency.5
While a Georgia appellate court has not specifically
addressed whether or not BLS Reports in particular would
or would not fall under the “Public Records Exception”
(presumably because Georgia only enacted this Federal
Rules of Evidence in 2013), such reports squarely constitute
as a “factual findings from a legally authorized investigation by
a public office”, as contemplated by 24-8-803(8). As explained
on BLS’s homepage, as well as in dicta in numerous Court
opinions, the BLS is the principle governmental agency
authorized to conduct such reports in the field of labor and
economics, including wage and occupational data.6
Furthermore, Courts from numerous other jurisdictions
—both Federal courts, as well as State courts from other
jurisdictions with an identical Public Records Exception
as Georgia’s -- have expressly held that BLS Reports
in particular are covered under the “Public Records
Exception,” and can be admitted into evidence over a
hearsay objection -- and without testimony of the authors
or an expert;7 and Georgia courts have held that our trial
courts should turn to such case law when interpreting our
own evidence code.8 Additionally, Georgia Courts have
expressly and frequently held that other similar types of
evaluative findings, reports and opinions of public agencies
akin to BLS Reports are admissible under Georgia’s Public
Records Exception statute.9

How this particular position also offers Jane
great future advancement opportunities. [e.g.,
the report explains, “General office clerks may
advance to other administrative positions with
more responsibility, such as ‘secretaries’ and
‘administrative assistants’”, which offer more pay
and benefits].

Admissibility of BLS Reports:
As explained below, BLS Reports squarely fall under the
“Public Records Exception” exception to the hearsay rule,
as codified by O.C.G.A. § 24-8-803(8), and, accordingly,
“shall not by excluded as hearsay.” Id. Counsel should also
be able to easily authenticate BLS Reports at trial, including
through your own client on the stand, as well as even
self-authentication. Legal authority supports they may
also qualify as evidence which can be considered through
judicial notice pursuant O.C.G.A. § 24-2-201 (including sua
sponte by the trial court).

Subsection (C) of this Public Records Exception statute
does include one caveat that although “factual findings
from a legally authorized investigation by a public office”
are presumed to qualify under this hearsay exception, the
trial court would still however have discretion to exclude
such findings if it determines the circumstances indicate
an inherent “lack of trustworthiness.” However, the party
opposing the admission bears the burden of demonstrating
such inherent “untrustworthiness”; and this is a burden
that an opponent cannot overcome for BLS Reports, given
-- in addition to lacking any evidence to specifically prove
that the BLS is not a credible agency -- substantial authority
from courts across the country, as well as statutes, hold that
data published by the BLS are in fact trustworthy. Further,
the BLS is a government entity whose sole job is to collect
and disseminate such wage data, is totally neutral (more
neutral than an expert witness a party pays to come testify
in court), and lacks any motivation other than accurately
report data. Accordingly, an opponent should certainly not
be able to overcome such presumption of admissibility of
these particular public/government records.

 BLS Reports are considered an
exception to the hearsay rule,
pursuant to O.C.G.A. § 24-8-803(8)
(Public Records Exception)
The so called “Public Records
Exception” to the rule against hearsay is
codified at O.C.G.A. § 24-8-803(8). This
particular statute mirrors Federal Rules
of Evidence 803(8), and provides that
reports, data compilations, statements, or
5
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 BLS Reports can also be admitted through
judicial notice, pursuant to O.C.G.A. § 24-2-201
(Judicial Notice).

9-901. This statute mirrors FRE 901(a),
and provides that “admissibility shall be
satisfied by evidence sufficient to support a
finding that the matter in question is what its
proponent claims.”

Legal authority supports that BLS Reports should also
be admissible via judicial notice. O.C.G.A. § 24-2-201,
which mirrors FRE 201, authorizes Courts to take judicial
notice of matters that are “capable of accurate and ready
determination by resort to sources whose accuracy cannot
reasonably be questioned.” Jaycee Atlanta Dev., LLC v.
Providence Bank, 330 Ga. App. 322 (2014).

Subsection (b) of the statute further
provides a non-exhaustive list of 10
different specific examples in which a
proponent can satisfy such requirement.
One of these examples is through
“Testimony by a witness with knowledge
that a matter is what it is claimed to be.” Thus, proper
foundation can be laid by a client merely testifying that
the evidence before the court is in fact a true and correct
printout of reports provided by the BLS (e.g., he testifies,
“This exhibit is a true and correct copy of certain data
published by the Bureau of Labor Statistics; I know because
I personally printed it off of their website.”)14

Courts from numerous other jurisdictions -- both
Federal courts, as well as State courts from other
jurisdictions with a Judicial Notice statute mirroring
Georgia’s -- have expressly held that data published by the
BLS in particular can be considered by way of judicial
notice.10 In fact, many different Courts have considered and
cited data provided by the BLS on their own independent
initiative (i.e., sua sponte) in support of its rulings.11

Another specific example cited under subsection (b) is
through “Appearance, contents, substance, internal patterns,
or other distinctive characteristics” indicating it is what the
proponent claims it to be. Materials off the BLS website
include the BLS’s logo, BLS’s url, and various other
distinctive characteristics sufficiently supporting that such
evidence is in fact data published by the BLS to cement its
authentication. 15

Moreover, Georgia Courts have routinely clarified
that “evaluative and census reports prepared by a government
agency” are generally subject to being judicially noticed
by the Court.12 As set forth above, BLS Reports are clearly
“evaluative reports” prepared by a government agency,
and thus should be evidence covered under the Judicial
Notice statute.
 Foundation can also be established at trial by
several simple means -- including via selfauthentication, the client on the stand, and even
potentially judicial notice.

Judicial Notice:
As explained under the Admissibility section above in
this article (and extensive corresponding legal authority
cited in Footnotes 10, 11 and 12 herein), it would appear
that counsel should be able to even introduce such evidence
through judicial notice, pursuant to O.C.G.A. § 24-2-201.

A practitioner should also able to easily lay foundation
to admit such BLS Reports at trial without needing the
testimony from an expert witness, nor needing the author of
the report, through at least three separate means: (1) through
self-authentication per O.C.G.A. § 24-9-902; (2) through a
party’s own testimony at trial per O.C.G.A. § 24-9-901; and/or
(3) through judicial notice per O.C.G.A. § 24-2-201.

Conclusion:
When facing earning capacity issues, I recommend
you consider using BLS Reports as a free, admissible,
and credible source of evidence to support your
particular contentions.

Self-Authentication:
Counsel should be able to introduce BLS Reports into
the evidence through self-authentication, pursuant to
O.C.G.A. § 24-9-902(5). Said statute mirrors FRE 902(5),
and provides that “Books, pamphlets, or other publications
purporting to be issued by a public office” are deemed selfauthenticating evidence. Id.

As a caution, it may take some time to learn how to
navigate through the BLS’s website at first, given the
considerable material published on the site. However, the
particular links under Footnote 3 should serve as sufficient
starting point. Lawyers can also delegate to their staff the
task of learning how to navigate the site and extrapolate
helpful data and specific “BLS Reports” relevant to your
case at hand. Lawyers can also delegate to their clients the
task of conducting research on the BLS’s website to try and
find one or more specific positions the client believes his or
her spouse could obtain after the divorce; not only would
delegating this task to client save them fees, he or she will
have intimate knowledge necessary to conduct such an
analysis [e.g., the other party’s educational background,
licenses, prior work experience, in what sorts of tasks she/
he would excel, her/his purported need for flexibility, etc.].

BLS Reports are clearly publications which are issued
by a public office (the Department of
Labor and BLS). Accordingly, counsel
should also be permitted to introduce
such reports through this this selfauthentication statute. 13

Authentication Via a Party’s
Testimony:
BLS Reports can also be authenticated
by the client, pursuant to O.C.G.A. § 24The Family Law Review

Lastly, while I have included in this article citations
of relevant legal authority (to help you convince/educate
6

the judge that such BLS Reports are admissible), I invite
readers to email me for a more comprehensive Trial Brief
that I have drafted, which not only more thoroughly
explains the law in support of BLS Reports admissibility,
but it is structured in a format where you can simply hand
it to the Court whenever facing a hearsay or other objection
to introducing these reports. FLR

770-424-1500.
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See Blackburn v. Bugg, 220 N.C. App. 158 (2012)
(domestic relations case holding printouts from
BLS’s website are public records excepted from the
hearsay rule which could be introduced through the
plaintiff at trial); Cole v. Cole, 532 S.W. 2d 508 (1975)
(a modification of alimony case, holding the trail
court properly admitted over objection BLS research
presented by former wife, and ruling such data “is
prima facie evidence of the facts stated therein”); FTC
v. Medical Billers Network, Inc., 543 F. Supp. 2d 283
(NY) (2008); U.S. Bank, N.A. v. UBS Real Estate Sec.
Inc., 205 F. Supp. 3d 386 (2016); etc. Also see article
by renowned family law expert, Brett Turner, published
by the National Legal Research Group, opining BLS
Reports “surely falls within the scope of the hearsay
exemption for ‘records, reports, statements or data
compilations of public offices or agencies, setting forth…
matters observed pursuant to duty imposed by law.”
Also see cases cited in Footnote 10 below.
8 See Parker v. State, 296 Ga. 586 (2015) (holding it
7

Austin Buerlein is an attorney with
Browning & Smith, LLC, who has practiced
primarily the area of family law for more
than 9 years. He services all counties
surrounding the Atlanta metro area, with
his office located in Marietta. He can be
reached at austin@browningsmith.com or

Endnotes
1 See Maine’s child support statute 19-A M.R.S. § 2004
(holding, “The court may admit Department of Labor [BLS]
statistics into evidence for purposes of computing a parental
support obligation.”); also see Utah Code Ann. § 78B-12203(7)(b) (providing, “If income is imputed to a parent, the
income shall be based upon [enumerated factors], or the
median earning for persons in the same occupation in the
same geographical area as found in the statistics maintained
by the Bureau of Labor Statistics.”); also see Wisconsin
Statute § 767.59 (1k) (holding, “[A] substantial change in the
cost of living for either party or as measured by the federal
bureau of labor statistics may be sufficient to support a
revision of the amount of maintenance.”); also see Minnesota
statute 518A.39 (holding grounds for modifying child support
can include data measured by the BLS).
2 See https://www.bls.gov/bls/infohome.htm; also see

is appropriate to look to case law from other jurisdictions
with similar evidentiary statutes for guidance in interpreting
Georgia’s evidence code).

See Barnett v. Atlanta Indep. Sch. Sys., 339 Ga. App.
533 (2016) (holding investigative written report performed
by an independent agency on behalf of the Atlanta Public
Schools was admissible “Public Record” under OCGA §
24-8-803(8), including summaries and opinions asserted
therein by the investigative agency); Ellis v. Hartford
Run Apartments, LLC 335 Ga. App. 118 (2015) (holding
investigative letter by the City of Buford, including the
city’s findings and opinions the subject property at issue
was in fact “dangerous” and “unfit for human habitation,”
was an admissible under OCGA § 24-8-803(8), and
the trial court erred by failing to consider such evidence
in support of plaintiff/tenants’ claims against landlord);
Chrysler Group, LLC v. Walden, 339 Ga. App. 733 (2016)
(holding investigative findings by the National Highway
Traffic Safety Administration regarding a products
defect admissible); Maloof v. MARTA, 330 Ga. App. 763
(2015) (holding police reports fall under Public Records
Exception, including observations made by the officer
himself); Goldsmith v. Bagby Elevator Co., 513 F.3d
1261 (11th Cir. 2008) (holding EEOC determinations
and reports admissible, holding, “A finding of intentional
racial discrimination [by the EEOC] is a finding of fact,
and Rule 803(8)(C) explicitly makes such evaluative
reports admissible, regardless whether they contain
factual opinions or conclusions.” Id. at 1288). Also see
U.S. Supreme Court case of Beech Aircraft Corp. v.
Rainey, 488 U.S. 153 (1988) (holding investigative
report prepared by a government agency (“JAG Report”)
was admissible under the Public Records Exception,
including various findings in the report that pilot error (not
mechanical failure) was responsible for a plane crash).
10 See Bard v. Lord, 2010 ME 48 (2010) (where Supreme
Court of Maine affirmed trial court’s imputation of
income for both parties based solely on trial judge’s

9

Hustead v. Norwood, 529 F. Supp. 323 (FL) (1981)
(explaining the BLS is “[T]he principle data-gathering

agency of the federal governing in the broad field
of labor economics, which includes information on
employment, unemployment, wages….”); also see Polley v.
Allen, 132 S.W.3d 223 (2004) (explaining, “http://www.bls.
gov [is] a web-site operated by the United States Department

3

of Labor, Bureau of Labor Statistics. Among other things, this
site contains detailed occupational-wage statistics, broken
down nationally, regionally, and by state.”).
As a starting point, see: https://www.bls.gov/ooh/home.
htm (and the various different types of jobs listed under
each different “Occupational Group”). For summaries of
average pay for various different jobs in the Atlanta Metro
area specifically, see: https://www.bls.gov/oes/current/

oes_12060.htm
4

5

See Footnote 1 supra; also see Footnote 10 and Footnote 7
below.

See https://www.bls.gov/ooh/office-and-administrativesupport/print/general-office-clerks.htm for the complete
general summary of “General Office Clerks”, along with
national pay. For the complete summary local to Atlanta metro
area, see https://www.bls.gov/oes/current/oes_12060.
htm#43-0000 (under “Office Clerks, General” link).
See various cases cited under Footnote 9 below; also see
Footnote 7 below. Also, see U.S. Supreme Court case of

Beech Aircraft Corp. v. Rainey, 488 U.S. 153 (1988)
(Overturning the 11th Circuit Court of Appeals, holding
that the Public Records Exception encompasses
opinions, diagnoses and conclusions by public agencies).
7
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independent judicial notice of wage statistics from the
BLS, and holding reports by the BLS are “a source
whose accuracy cannot reasonably be questioned.”);
Higley v. Higley, 676 P.2d 379 (1983) (where the Supreme

of public records of which a court may take judicial
notice”); Cal. Marine Cleaning, Inc. v. United States,
43 Fed. Cl. 724, 734 (Fed. Cl. 1999) (considering data
compiled by the BLS via independent judicial notice”);
also see G.M.M. v. Kimpson, 116 F. Supp. 3d 126 (NY)
(2015); etc.

Court of Utah reversed the trial court’s alimony award, and
cited in support of its ruling various wage and statistical
data authored by the BLS that it considered through judicial
notice); Blackburn v. Bugg, 220 N.C. App. 158 (2012) (a

11 See cases discussed under Footnote 10 above, including:

Bard supra; Higley supra; Ribnik supra; Allen supra;
Norcia supra; and H & M Commercial Driver Leas. Inc.
supra; Muniz supra; Ribnick supra; etc.
12 For example, see Jaycee Atlanta Dev., LLC v.
Providence Bank, 330 Ga. App. 322 (2014) (where
Georgia Court of Appeals affirmed the trial court taking
judicial notice of a report on the FDIC’s website);
Donaldson v. Ga. DOT, 236 Ga. App. 411 (1999)

domestic relations case, holding computer printouts of
info from the BLS “is public information readily available
and subject to judicial notice”); Finerfrock v. Hicks, 2013
N.J. Super. LEXIS 2891 (NJ) (a child support case,
where the Court considered BLS wage data for potential
jobs plaintiff could obtain in support of its ultimate ruling
through what appears to be by judicial notice); Martire
v. Matire, 876 N.W.2d 727 (2016) (where North Dakota
Supreme Court cites judicially noticed average incomes
reported by the BLS for a speech pathologist, in
support of its imputation of income to mother); Muniz v.
Bonilla, 2007 N.J. Super. Unpub. LEXIS 1410 (imputing
income to father for child support purposes based on
average wages for a mortgage broker reported by
the BLS considered by judicial notice); Thurdin v. SEI
Boston, LLC, 452 Mass. 436 (2008) (judicially noticing
various BLS statistics and data); Polley v. Allen, 132
S.W.3d 223 (2004); etc. Also see U.S. Supreme Court
case of Ribnik v. McBride, 277 U.S. 350 (1928) (in
which the U.S. Supreme Court cited employment data
reported by the Bureau of Labor Statistics via judicial
notice what appears to be taken sua sponte). Also
see federal cases: Trundle v. Astrue, 2010 U.S. Dist.
LEXIS 138322 [subsequently affirmed by 9th Cir. COA]
(holding, “The United States Department of Labor,
Bureau of Labor Statistics, is a source whose accuracy
cannot reasonably be questioned, and judicial notice
may be taken website of the government agency. As

(judicial notice of the “Manual On Uniform Traffic Control
Devices” as it was); Price v. State, 155 Ga. App. 206,

(judicial notice of a compilation of drugs prepared by the
State Drug Inspector for the State Board of Pharmacy);
Etc. Also see U.S. Supreme Court case Troxel v.
Granville, 530 U.S. 57 (2003) (where in considering
the constitutionality of a state’s custody statute, the
Court cites judicially noted findings published by the
U.S. Dept. of Commerce’s Bureau of Census regarding
family dynamics and trends of households).
13 Notably, many Courts have also held that any item
which fall under the “Public Records Exception” to
the hearsay rule, automatically can also be selfauthenticated. E.g., see FTC v. Medical Billers Network,
Inc., 543 F. Supp. 2d 283 (NY) (2008) (“No foundational
testimony is required” in order to admit any items
which fall under the Public Records Exception); U.S. v.
Doyle, 130 F.3d 523 (2d Cir.); E.I. DuPont de Nemours,
2004 WL 2347559 (E.D. La.); U.S. ex rel. Trice v.
Westinghouse Elec. Corp., 2000 WL 34024248 (E.D.
Wash.); etc.
14 See O.C.G.A. § 24-2-901(b)(1); also see Smoot v.
State, 316 Ga. App. 102 (2012) (holding printouts from
a website can be authenticated through testimony by a
“witness stating that the printout accurately reflects the
content of the page and the image of the page on the
computer at which the printout was made” Id.); Burgess
v. State, 292 Ga. 821 (2013) (holding State properly
authenticated printouts from Myspace.com through
testimony by police officer “that he printed the document
from his computer while observing the Myspace profile
page, and that the printout fairly and accurately depicted
what he observed on his computer screen.” Id.); In
the Interest of L. P., 324 Ga. App. 78 (2013) (affirming
admission of printout of Facebook page through
testimony of a detective, where, “The detective testified
that the printouts fairly and accurately depicted what he
observed on his computer screen.”); Sklar v. Clough,
2007 U.S. Dist. LEXIS 49248 (GA N.D.) (2007) (holding
that plaintiffs could authenticate a printout from a
website through testimony that the evidence accurately
depicts what appears on the website); etc.

such, the Internet website for the United States Department
of Labor, and facts included therein, are subject to judicial
notice.” Id., citing other cases therein); Pierce v. New York
C.R. Co., 304 F. Supp. 44 (1969) ( “This court can take
judicial notice of the publications of the Bureau of Labor
Statistics of the United States”); Allen v. Bay Area Rapid

Transit, 2003 U.S. Dis. Lexis 24917 (N.D. CA) (where in
considering what would be a “reasonable hourly rate” of
compensation for lawyers in the San Francisco area, the
Court entirely disregarded the evidence presented by
the parties as to this issue, and instead based its ruling
on the average wages and data reflected in BLS reports
the Court considered by independent judicial notice);
Varlesi v. Wayne State Univ., 2014 U.S. Dist. LEXIS
85328 (6th Cir. COA) (judicially noticing BLS reports
presented by plaintiff, over defendant’s objection);
Norcia v. Dieber’s Castle Tavern, Ltd., 980 F. Supp.
2d 492 (NY) (2013) (citing independent research of the
BLS’s annual mean wages for a bartender to determine
earning capacity of plaintiff); H & M Commercial Driver
Leas. Inc. v. Fox Valley Cont., Inc. 209 Ill. 2d (2004) (citing
BLS statistics for compensation of truck drivers on its own
independent judicial notice/research); Pickett v. Sheridan

15 See O.C.G.A. § 24-2-901(b)(4); also see In re Jonathan
Gonch and Jennifer Gonch, 435 B.R. 857 (2010), (holding
materials from Kelly Blue Book were properly admitted

Health Care Ctr., 664 F.3d 632 (7th Cir) (2011) (holding
data compiled by the BLS “belongs to the category
The Family Law Review
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evidence, on the grounds “Nothing before the court
suggests that the document is not authentic…In this
case, the document bears the Kelley Blue Book logo and
appears to be an exact photocopy of the guide book…
These facts, namely, that the pages were photocopied
directly from the guide book, persuade the court of the
document’s authenticity. Therefore, the court declines to
exclude the Kelley Blue Book private party value on these
grounds.”); also see Toytrackerz LLC v. Koehler, 2009

U.S. Dist. LEXIS 74484 (2009) (holding proponent
can authenticate printouts from a website, where the
record appears on its face to be from the specific
website, and the proponent testifies with personal
knowledge that “the printout accurately reflects the
content of the website and the image of the page
on the computer at which the printout was made.”
Id.); also see Perfect 10, Inc. v. Cybernet Ventures,
Inc., 213 F. Supp. 2d 1146 (CA) (2002) (holding that
plaintiff met its prima facie burden of authenticating
postings from a website by way of its owner’s
testimony, finding such holding was “particularly”
appropriate “in combination with circumstantial
indicia of authenticity (such as the dates and web
addresses), which would support a reasonable juror
in the belief that the documents are what plaintiff
says they are.”); also see Simon v. State, 279 Ga.
App. 844 (2006) (holding electronic evidence can
be authenticated through circumstantial evidence
demonstrating the item is what the proponent claims
it to be).
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Jury Trials in Divorce: A Lost Art?
By E. Lauren Ducharme

Randall Kessler of Kessler & Solomiany, LLC presided over
the ICLE seminar entitled “Jury Trials in Divorce, a Lost
Art?” which was held on Aug. 24, 2017, at the State Bar of
Georgia in Atlanta.

T

his seminar was as educational as it was inspiring.
The seminar’s attendees were a mixed bag of
attorneys who have tried numerous jury trials and
attorneys who have never seen, let alone tried a case by
jury. All of us left the seminar feeling lucky to practice
in one of two states in this country that allow jury trials
in divorce cases. We learned about the important role
juries play in the judicial system, how different jury
trials are from bench trials, the importance of being
conscious of jurors at and around the courthouse
(including the bathroom!), and trial techniques tailored
to presenting to a jury. Perhaps most importantly
(and unfortunately not easily summarized), we heard
countless “war stories” from illustrious practitioners as
to the art of the jury trial in divorce.

•

Have a paralegal, associate, or friend attend voir
dire with you to be your eyes and ears.

•

Do not ask questions that are redundant to the
juror questionnaires.

•

Talk to jurors like a neighbor.

•

Be careful with assumptions or stereotypes (i.e.,
What does your children’s father do?”).

•

Use voir dire as an opportunity to argue your
case.

Direct Examination

Nancy F. Lawler,, Lawler Green Prinz LLC

Hot tips:
•

Check out great secondary materials on
effective witness exams: "Trial Notebook", James
McElhaney, Section of Litigation; "Examining
Witnesses:, Second Edition, Michael E. Tiger,
Section of Litigation; "Direct Examination",
ICLE F.L.I. 2017, Edward E. Bates Jr., and the
Honorable Hal Hinesley, Toombs Judicial Circuit.

•

Write down the answer you want to elicit and
work backwards to write the question.

•

Do not have a script.

•

Ask the question, “Do you know why you
are here today?” to frame the dialogue with a
friendly witness.

•

Transitioning to a new topic is an opportunity to
headline the next area of interest.

•

Beware of Verbal Crutch Words (“VCWs”) such
as “um” and “ok”—stalling with introductory
clauses dilutes the exam.

•

Have clients sit through a trial so that they
understand your efforts to avoid being “too
boring” or “too slow.”

Motions in Limine and Other Pretrial
Motions

Jonathan R. Levine, Levine Smith Snider & Wilson, LLC

Hot Tips:
•

File Motions in Limine in advance of trial to
gain insight as to how opposing counsel intends
to use certain evidence and to allows the judge
sufficient time to make a well-informed decision.

•

If your Motion in Limine is denied, still object to
the pertinent evidence at trial.

•

Consider a Motion to Realign Parties wherein
you request that the plaintiff become the
defendant and for the defendant to become the
plaintiff. This may be beneficial in order to shift
the burden of proof and create leverage. The
court has discretion to realign the parties at any
point during trial.

•

Consider a Motion for Partial Summary
Judgment, which removes certain issues from the
jury’s decision (i.e., marital or non-marital nature
of property).

Cross Examination

Jeffrey B. Bogart., Bogart & Bogart, PC, Atlanta

Hot tips:

Voir Dire

J. Stephen Clifford

Hot Tips:
•

Remind your client that s/he is under the jury’s
magnifying glass in the courtroom and the entire
time s/he is getting to and from the courtroom
(i.e., in the parking deck and bathroom).
11

•

Watch a jury trial before attempting one or to
refresh yourself.

•

Remember that credibility is more important
with juries. Juries can be especially hard on
expert witnesses.

•

Know what kind of witness you have on the
stand—you may have:

•

An “atta boy/atta girl” witness;
Winter 2018

•

A “chin-out” witness;

•

A victim; or

•

A “wind-up” witness.

•

Know the goals of your cross exam before you
start formulating questions and start backwards
with the premises you will be eliciting.

•

Be yourself, line up exhibits, use an outline
format for questions so that you do not become
scripted, and don’t waste time.

Hot Tips:
•

Expert witness testimony is unique in that the
testimony is not limited to what the witness has
personal knowledge of.

•

When you prepare for a jury trial, start with the
jury charges and work backwards.

•

Always check your expert and the other side’s
expert’s qualifications.

•

The Daubert challenge is provided for in
O.C.G.A. 24-7-702. The criteria for expert witness
qualification are as follows:

•

Testimony based upon sufficient facts/data;

•

Testimony is reliable in terms of principles and
methods—not speculative; and

•

The expert has applied the principles and
methods reliably to the fact of the case, which
have or will be admitted into evidence.

Judge’s Perspective

Presenters: Hon. Stephen Schuster, Cobb Circuit Superior
Court and Hon. Christopher C. Edwards, Griffin
Judicial Circuit

Hot tips:
•

Get fired up about jury trials! We’re lucky to have
the option in family law cases! (most attendees
of this seminar either demanded or seriously
considered demanding a jury trial within 24
business hours of this inspiring presentation)

•

Consider a jury trial if you represent the
good guy.

•

We have a duty to talk with clients about the
option of demanding a jury trial.

•

Jurors are absolutists; there is no nuance with a
jury verdict.

•

Don’t pummel the opposing party, let the jury
speak with its verdict.

Jury Charges

E. Noreen Banks-Ware*, E.N. Banks-Ware Law Firm, LLC

Hot tips:

Why are jury trials essential for justice?

Presenter: Joel Wooten., Butler Wooten & Peak LLP, Atlanta

Hot tips:
•

Jury trials provide an important check and
balance in our judicial system.

•

Maintain decorum at all times in the presence of
the jury—talk with the court reporter, the bailiff,
the deputies, and your client.

•

If jurors like you, and particularly you and your
client, you will do well.

•

The same rules apply to a jury trial for a $10
million case and a $10 thousand case.

•

Carefully review the jury charges presented by
the other side.

•

At the charge conference, you may request
modifications to the pattern jury charges.

•

Weave the jury charges into your case.

•

Be sure to have the charge conference reported.

Closing Arguments

Shiel G. Edlin., Stern Edlin Family Law, PC

Hot tips:

Expert Witnesses

Elizabeth G. Lindsey., Davis Matthews & Quigley PC,

The Family Law Review

While the charge conference occurs outside the
presence of the jury, jury instructions are the
finishing touches of the trial and require constant
review, revision, and modifications as you
prepare for trial.

*materials prepared by ivory t. brown

If there is a problem with your client, tell the
jurors the bad news during voir dire to preserve
your credibility. In closing, let the jurors know
that you told them your client wasn’t perfect
from the beginning.

•

•
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•

Cases must be tried “to verdict.”

•

Assess your client’s palatability to a jury when
you meet him/her and make a note of it.

•

As a lawyer, “testify” throughout the case—voir
dire, opening, exams, and most importantly,
during your closing argument.

•

A marginal case can be won with a good closing
argument

•

Keep one eye on the jury at all times.

•

A good closing requires: foresight, imagination,
dexterity, and wit.

•

•

Perfecting the Record—How to Ensure that
Anything Appealable is Actually Appealable

Consider primacy and recency when constructing
your closing argument—you may wish to weave
in your thanking of the jury, rather than leading
with it.

Nancy I. Jordan., Warner Bates McGough McGinnis &
Portnoy, PC

“Teach them while you persuade them.”

Hot tips:

Form of the Verdict & Post-Verdict Issues

Hon. Cynthia D. Wright, Boyd Collar Nolen & Tuggle, LLC,
and Hon. Jane C. Barwick, Fulton County Superior Court

Hot tips:
•

Family law jurors are asked to do more than
jurors in criminal cases or other civil cases.

•

Some cases are too complex for resolution by
jury and should be handled outside the court
arena— consider the length of the Jury Verdict
Form versus the length and detail of a Settlement
Agreement.

•

Include on the Jury Verdict Form that the divorce
is granted.

•

Jury Verdict Forms should not suggest or lead to
an outcome (from the judge’s perspective).

•

Discussion of the two step approach to rendering
a jury verdict in a child support matter—part 1:
jury decides gross incomes of both parties***the
jury returns to hear argument as to deviations
***part 2: jury decides whether deviations apply.

•

Do not assume that a court reporter will be
provided—be sure to check the local rules and/or
with the judge’s office.

•

If you do not share in the takedown cost, you will
not be entitled to the transcript.

•

Discussion of the Davenport case, 299 Ga.
136 (2016): This is a Hail Mary if you did not
share in takedown. The case states that the
right to a transcript in a civil proceeding is not
waived unless the trial court makes a ruling
at the beginning of the hearing that the party
“expressly refused” by “direct and appropriate
language” to share in the costs of takedown. FLR
E. Lauren Ducharme recently joined the
firm of Vayman & Teitelbaum, PC.
Lauren has practiced family law for ten
years and especially enjoys her growing
domestic mediation practice.
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Motions to Enforce Settlement Agreements
By Dodie Sachs

D

incorporated into the final decree; however, the trial court
adopted and incorporated the proposed agreement that
had additional and revised terms. Id. The Supreme Court
reversed the trial court’s Order, finding that although the
Supreme Court did not have the recording of the oral
announcement to consider, the Court assumed that the
terms present in the proposed revision presented to the
court but that were not present in the oral announcement
were essential and substantive. Id. “The failure to agree to
even one essential terms means there is no agreement to
be enforced.” Reichard v. Reichard, 262 Ga. 561, 564(2), 423
S.E.2d 241 (1992).

ue to the fact that the negotiations in a family
law case are frequently protracted, there is often
a dispute as to the specific terms of settlement at
the end of the negotiations. In many situations, complex
determinations regarding the parties’ children or
division of assets are described simply in negotiations
and in the memorialization of settlement. For example at
mediation or during settlement discussions, the parties
may agree that Mom has custody of the children without
further discussion of specific terms. When the parties
attempt to transform the simple statement regarding
custody of the children into fully developed settlement
agreement language, disputes often arise as the full
language typically covers several pages. When disputes
over specific language arise, the legal standard as to
what is an enforceable settlement agreement and what is
not can be unclear.

The next step is determining whether the written
terms encompass a complete agreement. Even in cases
where there is a written memorialization of settlement
terms, disputes frequently arise due to the concise nature
of these documents, because “[a] trial court errs when it
seeks to enforce what amounts to a settlement containing
incomplete terms of a divorce.” Rasheed v. Sarwat, 300
Ga. 639, 640, 797 S.E.2d 454 (2017).
If the terms
missing from the settlement agreement are non-material
procedural matters, and “not the substance of the parties’
rights and obligations,” then the agreement is enforceable.
Steele v. Steele, 298 Ga. 548, 549, 782 S.E.2d 433 (2016).
Even if the agreement left substantive terms for future
resolution, the agreement is still enforceable if the terms
were not material to the parties’ rights and obligations. Id.
In contrast, it is longstanding Georgia law, that there is no
enforceable settlement agreement unless the parties have
agreed to all essential terms. Id. The distinction between
what is an essential term, and what is a substantive but
a non-material procedural matter can be examined in the
relevant case law.

The first step in determining whether there is an
enforceable settlement agreement is determining whether
there is an agreement at all. When parties do not execute
a memorialization of settlement, but only state the agreed
upon terms into the record of the court, or have an
informal agreement that is not reduced to writing at the
end of settlement negotiations, the question arises if an
oral agreement is sufficient to resolve a family law case.
“The parties to a [divorce case] may by oral agreement
compromise and settle the same, which will bind them
although not reduced to writing.” Mathes v. Mathes, 267
Ga. 845, 483 S.E.2d 573 (1997) citing Herndon v. Herndon,
227 Ga. 781, 783-784, 183 S.E.2d 386 (1971).
The seminal case on enforceability of oral agreements
is Reichard v. Reichard, 262 Ga. 561, 564(2), 423 S.E.2d
241 (1992). If there is any disagreement as to whether
there is an oral agreement, the agreement can only be
established by writing. In re Estate of Huff, 287 Ga.App.
614, 652 S.E.2d 203 (2007) citing Reichard v. Reichard,
262 Ga. 561, 564(2), 423 S.E.2d 241 (1992). In Reichard v.
Reichard,1 after a recess during the interlocutory hearing,
Mrs. Reichard’s attorney informed the trial court that the
parties had entered into a settlement agreement. Mrs.
Reichard’s attorney announced the terms of the settlement
to the court orally, and recorded the settlement into
his personal tape recorder, and Mr. Reichard’s attorney
clarified a term of the announced agreement. Id. The
court stated that the agreement was acceptable, and Mrs.
Reichard’s attorney stated he would prepare an order and
submit it to the court. Id. Mr. Reichard’s attorney drafted
and submitted an agreement to the court that contained
additional terms and revised some of the terms of the
settlement agreement announced to the court. Id. At a
hearing on a motion to enforce, the attorneys stated that
the prepared settlement agreement did not match the
terms of the announced agreement. Id. The Court ruled
that the terms of the announced agreement would be
The Family Law Review

In Moss v. Moss,2 the parties and their attorneys
reached agreement at mediation, which was memorialized
in a written settlement agreement. The parties agreed
that the method of appraising the marital real estate
would be agreed upon by the attorneys subsequent to the
mediation. Id. After the mediation, Mr. Moss discovered
he did not favor the tax implications of the division
of property, and sought to repudiate the agreement as
an agreement to agree. Id. Mrs. Moss filed a motion to
enforce the agreement. Id. The trial court enforced the
agreement, but the Supreme Court reversed the trial
court, holding that the provision regarding the method
of appraisal is a substantive term of the agreement,
and therefore, the agreement was incomplete and
unenforceable. Id.
In DeGarmo v. DeGarmo,3 the parties reached settlement
at mediation, and signed a draft settlement agreement,
but shortly therafter Mrs. DeGarmo renounced it. Mr.
DeGarmo filed a Motion to Enforce, which the trial court
initially denied, but later reconsidered, and granted it. Id.
Mrs. DeGarmo stated the agreement was unenforceable
14

because it specified certain issues for future resolution;
however, she relied on a statement in the settlement
agreement that disputes concerning the final language
would be determined by the mediator. Id. The Supreme
Court stated that this language is not sufficient to
render the agreement incomplete, as it related only to
the wording of the agreement, and not to substantive
matters. Id. However, the trial court incorporated a
version of the settlement agreement that included several
provisions that were new provisions to the agreement or
were different than the original terms. Id. The Supreme
Court stated that “those changes and additions to the
parties’ agreement render the trial court’s adoption of the
subsequently drafted final version error.” Id at 481. The
Supreme Court held no agreement was reached in an
enforceable form, and therefore, the judgment of the trial
court enforcing the agreement must be reversed.

that contains more substantive terms than the settlement.”
Reichard v. Reichard, 262 Ga. 561, 564(2), 423 S.E.2d 241
(1992) citing Robinson v. Robinson, 261 Ga. 330, 331, 404
S.E.2d 435 (1991). See also, Moss v. Moss, 265 Ga. 802, 803,
463 S.E.2d 9 (1995). In contrast, the trial court can adopt
the terms of the settlement agreement and add additional
language that is not an essential term. “The mere fact that
the divorce decree sets forth certain terms more artfully
and with greater specificity than the Memorandum does
not render it inaccurate or improper.” Steele v. Steele, 298
Ga. 548, 550, 782 S.E.2d 433 (2016).
If the agreement contains the essential terms required
to be a complete agreement, the courts must then analyze
whether the submitted terms fairly and accurately
represent the agreement of the parties, as “[i]t is well
established that ‘[s]ettlement agreements in divorce cases
are construed in the same manner as all other contractual
agreements.’” Steele v. Steele, 298 Ga. 548 (2016), citing
Buckner v. Buckner, 294 Ga. 705, 708(1), 755 S.E.2d 722
(2014). The meaning and effect of a divorce settlement
agreement “should be determined according to the usual
rules for the construction of contracts, the cardinal rule
being to ascertain the intention of the parties.” Hart v.
Hart, 297 Ga. 709, 777 S.E.2d 431 (2015) citing Cousins v.
Cousins, 253 Ga. 30, 31(1), 315 S.E.2d 420 (1984).

Of note is the dissent in DeGarmo. Id. The dissent
disagrees with the reversal of the trial court’s decision,
and states that the correct remedy should have been to
remand the case back to the trial court to enter a judgment
that matches the mediation agreement, not to hold the
agreement was not enforceable. The dissent relies on the
holding in Reichard v. Reichard,4 and stated as the parties
reached agreement on all essential terms, the settlement
agreement is enforceable. “It is clear from a reading of
the agreement that all essential terms are incorporated.
Contrary to the majority’s view, the only item left for
future resolution is the exact language of the decree. This
agreement was reached after a long process aided by a
skilled mediator, attended by both parties and counsel.
If this agreement is not enforceable, then almost no
agreement will be enforceable.” Id. at 482.

Photo by gettyimages.com/blueclue

In Steele v. Steele,5 the parties with counsel negotiated
and executed a Memorandum of Settlement that was both
typewritten and handwritten. Id. Mrs. Steele’s attorney
presented a fully typed version of the Memorandum
of Settlement to Mr. Steele’s attorney, and Mr. Steele
refused to execute it. Id. Mrs. Steele filed a motion to
enforce, which was granted by the trial court. Id. Mr.
Steele contended in his appeal that the Memorandum
of Settlement “lacked essential terms and was therefore
unenforceable.” Id at 548. The Supreme Court held that
“[n]one of these omitted items, however, was essential to
the formation of a binding agreement.” Id at 549. These
terms included the time frame for execution of the written
agreement, the method of presentation of the agreement
to the court, and the omission of a legal description or
address for a piece of real estate when Mr. Steele only
owned one property in the city referenced. Id. The Court
held that these items related to non-material procedural
matters or items that were not essential terms and
affirmed the judgment of the trial court. Id.
Therefore, if the terms of the settlement agreement are
not complete and the missing terms are essential, there is
no agreement. The “trial court is not authorized to adopt
and incorporate into the final decree and judgment of
divorce a purported memorialization of the settlement
15
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Id. The Court remanded for determination whether the
agreement should be enforced. Stookey v. Stookey, 274 Ga.
472, 554 S.E.2d 472 (2001).

If the agreement omits a specific item of property to
be divided, it can still be a complete agreement. In Hart v.
Hart,6 the settlement terms were read into the record of the
trial court after a mid-day recess during the divorce trial.
The parties and their counsel were instructed to question
the purported agreement as it was read into the record.
Id. At the conclusion of the reading, the parties agreed to
the terms announced. Id. The announced settlement did
not discuss the division of a specific retirement account in
Husband’s name; however, the settlement announcement
was that the terms were complete. Id. The parties
exchanged several written settlement agreements, none
of which discussed the specific account, but all of which
divided retirement accounts and said that the parties
would waive rights in accounts not mentioned in the
agreement. Id. Mrs. Hart refused to sign the final version
as it did not address the specific account. Id. Mr. Hart filed
a Motion to Enforce, which the trial court granted and the
Supreme Court confirmed. Id. The Supreme Court found
that “[t]he terms of the announced settlement and the
conduct and statements of the parties and their counsel,
both at the time the settlement was announced and during
the drafting of the written agreement, all support the
finding that a responsible person in husband’s position
would ascribe to wife her assent to waive any claims she
may have had against husband’s civil service retirement.”
Id. at 713.

Finally, “[w]hen incorporating a settlement agreement
into a final judgment of divorce, thereby making the
settlement agreement the judgment of the court, the
trial court has the discretion to approve or reject the
settlement, in whole or in part.” Bridges v. Bridges, 256 Ga.
348(1), 349 S.E.2d 172 (1986). If a trial court determines
that a divorce settlement agreement is enforceable, then
it must make a determination whether the terms of the
agreement are “within the bounds of the law.” Steele at
550, citing Buckner v. Buckner, 294 Ga. 705, 708(1), 755
S.E.2d 722 (2014). Once determining that the terms are
within the bounds of the law, “the court must ensure that
the resulting divorce decree accurately reflects the terms
of the settlement.” Steele, citing DeGarmo v. DeGarmo, 269
Ga. 480, 499 S.E.2d 317 (1998).
However, the trial court does not have to make
a determination as to whether the agreement is
conscionable. Agreements incident to divorce, such as
an antenuptial agreement or a reconciliation agreement,
must be reviewed for unconscionability. Gravley v.
Gravley, 278 Ga. 897, 898, 608 S.E.2d 225 (2005). Divorce
settlement agreements do not need to be reviewed for
unconscionability; however “it remains within the trial
court’s discretion whether a separation agreement reached
by the parties should be approved and incorporated
into the final judgment and decree of divorce. Gravley v.
Gravley, 278 Ga. 897, 608 S.E.2d 225 (2005).

In determining whether a specific term was agreed
upon by both parties, what is present in disputed versions
of the settlement agreement can be as crucial as what is
omitted. Where separate settlement agreements drafted
by opposing parties or their counsel both have the same
term, a reasonable person could interpret that the parties
both agree to that term. Tillman v. Vinings Bank, 324
Ga.App. 469, 473(1), 751 S.E.2d 117 (2013).

In conclusion, oral agreements are enforceable, but
a writing is required if the parties disagree as to the
contents of the oral agreement. Written agreements must
be complete and contain all essential terms; however, the
omission of non-material procedural matters or terms
that are not essential does not render an agreement
unenforceable. Disputes over the contents of the
agreement are governed by the intent of the parties, the
interpretation a reasonable person would make, and the
contractual rules of interpretation. Remember, even with
a complete agreement, the trial court retains the ability to
reject a settlement agreement if it is not within the bounds
of law and does not comply with the relevant statues. FLR

Another key factor to remember is that an
attorney is deemed to have plenary authority to enter
into settlement on a client’s behalf, unless the limitations
to the attorney’s settlement authority is made clear to the
opposing party at the beginning of the representation.
Stookey v. Stookey, 274 Ga. 472, 554 S.E.2d 472 (2001). In
Stookey, the parties participated in mediation where no
agreement was reached, but settlement was reached
during subsequent telephonic negotiations. Id. Mrs.
Stookey’s attorney reported to the trial court that
settlement had been reached. Id. Mr. Stookey’s attorney
drafted the formal settlement document, which Mrs.
Stookey refused to sign and then obtained new counsel.
Id. Mrs. Stookey’s original attorney testified via affidavit
that she had authority from Mrs. Stookey to enter into
the agreement, and that the written settlement agreement
prepared by Mr. Stookey’s attorney matched the terms
of the agreed upon settlement. Id. The trial court did not
grant the motion to enforce the settlement, because there
was no meeting of the minds between the parties, but the
Supreme Court overturned the ruling of the trial court
and held that an agreement was reached, as there was no
evidence presented that Mrs. Stookey’s attorney did not
have full authority to enter into settlement on her behalf.
The Family Law Review

Dorothy “Dodie” Sachs is an attorney
in the O’Kelley & Sorohan Litigation
Department and is the lead attorney in
the Family Law Division of the firm. Her
main office is in Duluth, but the firm has
satellite offices throughout metro Atlanta.
She can be reached at dsachs@oslawllc.com.
Endnotes
1 262 Ga. 561, 564(2), 423 S.E.2d 241 (1992).
2 265 Ga. 802, 463 S.E.2d 9, (1995).
3 269 Ga. 480, 499 S.E.2d 317 (1998).
4 262 Ga. 561, 564, 423 S.E.2d 241 (1992).
5 298 Ga. 548, 782 S.E.2d 433 (2016).
6 297 Ga. 709, 777 S.E.2d 431 (2015).
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Fixing the Frozen Benefit Rule, Part 2
by Mark E. Sullivan

rule if that were still available. His “Plan B” would be to
obtain other payments or benefits which would help him
obtain what he sees as a fairer division of Mary’s retired
pay and benefits, or of the marital or community property
in general.

[Part 1 of this article covered the new rule for division of military
retired pay (as of 12/23/16), the “time rule” used for pension
division in most states, and how to establish the required data for
pension division.]

Strategy for the Former Spouse

As to John’s possible strategies, note that these are not
labelled “One Size Fits All.” While some cases, rules or
statutes may prohibit or restrict a particular approach, the
summary below is written to set out the entire spectrum of
possible strategies, not to advocate one specific method for
a particular case or state.

W

hen operating under the new rules, the former
spouse needs to realize that, in the words of the
Rolling Stones’ 1964 hit, “Time Is on My Side.”
The longer it takes to obtain the divorce, the higher the
servicemember’s rank, years of service and “High Three”
will be. Should the SM (Navy Commander Mary Doe, in
this example) move to bifurcate the hearing into “divorce
now, property division later,” the FS should oppose the
request by arguing that judicial economy and efficiency
will be impaired, state law frowns upon severance of the
issues and a multiplicity of hearings (if that is accurate) and
that Congress has joined inextricably the divorce and the
division of a military pension by requiring the setting of the
retired pay base (the “High Three”) at the time of divorce.1

The final rules were published on June 30, 2017, as a
revision to Volume 7B, Chapter 29 of the Department of
Defense Financial Management Regulation. It is clear that
DFAS has settled on the “date of divorce” as the target for
when the High Three must be fixed. Under 10 U.S.C. § 1408
(a)(2),
…”court order” means a final decree of divorce,
dissolution, annulment, or legal separation issued by a
court, or a court ordered, ratified, or approved property
settlement incident to such a decree (including a final
decree modifying the terms of a previously issued decree
of divorce, dissolution, annulment, or legal separation, or
a court ordered, ratified, or approved property settlement
incident to such previously issued decree)….

Once the divorce case has started, the FS ought to
propound discovery immediately, asking – among other
things – for verification of when the highest three years
of compensation were for the SM, and for information on
what the “High Three” is so that the court can calculate
this essential element of military pension division. The
latter inquiry can be posed in interrogatories and also in
document requests. If the SM is less than forthcoming
in the responses, the FS can argue for putting off the
divorce until the SM begins to cooperate in responding to
discovery. Counsel for John Doe, the spouse, may be able
to use principles of equity and “the clean hands doctrine”
to argue that the SM must be in compliance with the rules
and orders of the court – including full, prompt and honest
answers to discovery – to be able to move for affirmative
relief herself, in the form of a hearing on the application for
a divorce judgment.

DFAS removed everything from this sentence except
“final decree of divorce, dissolution, annulment, or legal
separation issued by a court” and used that to specify
the High Three date. Regardless of what potential pension
benefit is earned later in the servicemember’s career,
it is the High Three as of the date of divorce which DFAS
interprets as being “the time of the order” as specified
in Section 641 of NDAA 17. For those military members
who entered service on or after Sept. 8, 1980, the following
information must be provided to the retired pay center in
the order:
1.

A fixed amount, a percentage, a formula or a
hypothetical which is awarded to the FS;

2.

The SM’s High-Three amount at the time of divorce
(i.e., the actual dollar figure); and

3.

The SM’s years of creditable service at divorce
or, with a member of the Guard or Reserves, the
member’s creditable retirement points at divorce.

To attempt to find the flaws and wiggle through the
loopholes in the new rule, the lawyer for John Doe (the
husband of CDR Mary Doe) faces a daunting task, and it
doesn’t simply involve the assembly of numbers for the
court to use in ruling on a hypothetical award. The strategy
for John is more of a global approach to the entire process,
and it might involve half a dozen possibilities, depending
on the state court rules for pension division, opposing
counsel (or pro se litigant), the particular judge involved,
the phase of the moon and other factors!

Spousal Support Settlement

John Doe’s goal is to “restore the equilibrium” in
pension division. He needs what he would have received
before the new rule was passed: a division of the amount
of retired pay which Mary gets at retirement. At best, he
wants to employ an approach which will yield a result
that is numerically the same as that produced by the time

When the parties are in agreement, a consent order
for alimony, maintenance or spousal support is one way
to obtain time-rule payments from the military pension
without the limitations of the frozen benefit rule. An
alimony garnishment is based on “remuneration from
employment.” It is not tied to DRP, or disposable retired pay;
17
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thus the new rule and its definition of DRP do not apply
to permanent alimony payments which start at retirement
and function as a division of retired pay.2

John’s attorney needs to review carefully the results of
dividing Mary’s retired pay to decide whether some alimony
should be continued to equalize the parties’ positions.
The terms of the alimony order might make the amount
adjustable depending on economic and financial factors at
the time of Mary’s retirement, including any reduction of
the retired pay to which John would be entitled under the
time rule due to the “frozen benefit rule,” or any reduction
because Mary elects VA disability compensation and that
reduces John’s amount due to a “VA waiver” under 10
U.S.C. § 1408 (a)(4) and 38 U.S.C. § 5304-5305. Note that
the order regarding spousal support as a “stand-in” for
pension division must clearly state that the support does
not end at the remarriage or cohabitation of the recipient
spouse, since true pension division orders do not change
upon either event.

Here are a few other pointers about the use of permanent
spousal support to mimic pension division as property:
•

Note that there is no “10/10 rule” for alimony
payments from the retired pay center, as is the
requirement when the pension is divided as
property (i.e., property division payments from the
retired pay center may only be made if there are at
least 10 years of creditable service concurrent with
at least 10 years of marriage).3

•

Make sure that the FS payments do not end at
remarriage or cohabitation (since pension-share
payments would not end at either of these two
events) and are not subject to modification.

•

Admittedly, spousal support is usually effective
immediately (not at a future date). In addition it
usually consists of a fixed dollar amount, not a
formula such as:

Using the Time Rule Formula Anyway
The revised law doesn’t say that a court may not
enter a time-rule order. It merely states that the retired
pay center (DFAS or the Coast Guard Pay and Personnel
Center) will only honor “date-of-divorce division” for
those who are not yet receiving retired pay at the date
of the divorce. Recognizing this limitation on payments
from the pay center, the court may still enter a time-rule
order, noting that at Mary’s retirement only a portion of
the pension-share payment for John Doe will come from
DFAS. The court’s order would provide that Mary will still
be responsible for the rest, and she will indemnify John for
any difference between the two amounts.

50% X (120 months of marital pension service)/(total
months of creditable service) X final retired pay.
There is no reason, however, why the retired pay
center should refuse to accept a formula for the
spousal support, rather than a specific set dollar
figure.

•

A consent order for permanent spousal support
should suffice to obtain the payments to the
FS upon retirement of the SM. Note, however,

Be sure not to use “disposable retired pay” in the order
to describe what is divided. Disposable retired pay, or
DRP, means the restrictive definition in the frozen benefit
rule (i.e., the retired pay base at the date of divorce) less all
of the other specified deductions, such as the VA waiver
and moneys owed to the federal government. The best
way to word a pension clause is to provide for division of
total retired pay less only the SBP premium attributable to
coverage of the former spouse. Regardless of the language
used, DFAS will construe orders dividing retired pay as
dividing “disposable retired pay.”4

the tax consequences may not be the same if there
are tax law changes made at the end of 2017.
The status of such an amendment to the Internal
Revenue Code, not yet clear as of the time of writing
this article (December 15, 2017) would include
the former spouse not being taxed on spousal
support payments (versus taxation on pensionshare payments), and the retiree not being able to
exclude such payments of spousal support from
income (versus exclusion for pens-share payments
made pursuant to a written instrument which do
not end after the death of the payee-spouse). If this
change in the tax laws takes place, then the parties
will need to adjust the amount of the payment (or
the percent) to account for the differences in tax
treatment between pension-share payments to the
FS and spousal support.

Put Off the Divorce
Delay of the divorce will gain time for the FS, and
time is money. The longer the divorce is postponed, the
higher the retired pay base (i.e., the “High Three”) of
the SM. Intervening months and years will yield “step
increases” (i.e., pay increases which occur every two years),
Congressional pay raises and possibly promotions. The
only naysayers for this strategy are two types of attorneys
whom we’ll call “Naïve Ned” and “Ethical Ethel.”

A Spoonful of Alimony

Naïve Ned says, “It can’t be done! How can you
postpone the divorce for more than a couple of weeks on
the outside, once the case has been filed?” Sadly, Ned hasn’t
had much experience in the big, wide world outside his
office walls.

John’s attorney could argue for division of the pension
under the new rule, with the remaining amount made up
by alimony to be decided upon Mary Doe’s retirement, in
order to get the equivalent of a “time rule” order. If John is
awarded alimony while Mary is still serving, the alimony
should not end automatically upon Mary’s retirement;
The Family Law Review

Many legitimate tactics exist for slowing down the
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wheels of litigation. Rather than accepting service of
process, Ned could politely tell his opponent that the
client will not allow him to do an acceptance, and that
regular service of process must be employed. When the
client is finally served, Ned can ask for an extension of
time for filing an answer. If there is a flaw in the pleadings,
Ned may file a motion to dismiss. If there are questions
regarding grounds for the divorce or the validity of
the plaintiff’s claim of domicile, then Ned can initiate
discovery. With these and other tactics, an attorney
in Syracuse, New York (for whom the author was a
consultant) was able to drag out and delay a divorce decree
from 2010 (when the case was filed) until 2014. And all the
while the client, a retired Army colonel, was begging him
to speed it up and get the divorce granted!

by the court, giving the FS a larger potential pension to
divide.5 Imitating Sherlock Holmes may pay dividends
in terms of flushing out a flawed divorce, so get out that
magnifying glass! FLR
[Part 3 of this article will cover other strategies for the former
spouse to “even out” the division of retired pay and other
benefits.]
Mark Sullivan is a retired Army JAG
colonel and author of "The Military Divorce
Handbook." He practices family law with
Sullivan & Tanner, P.A. in Raleigh, N.C.
and works with attorneys nationwide as a
consultant on military divorce issues and in
drafting military pension division orders. He
can be reached at 919-832-8507 and mark.sullivan@ncfamilylaw.
com (alternate 919-306-3015, law.mark.sullivan@gmail.com).

Ethical Ethel takes a different approach. “While it may be
possible to postpone the divorce, there are serious concerns
under the Rules of Professional Conduct. It’s never right to
delay the litigation. Counsel has an ethical duty to move
forward toward completion, not drag his feet. Slowing down
the process with the goal of delay is simply unethical!”
Unfortunately, Ethel hasn’t read the Rules very closely.

Endnotes
1 For an excellent summary of arguments against bifurcation of
the divorce and the property division, along with case citations
for state appellate decisions, see Brett R. Turner, "Equitable
Distribution of Property" (3rd Ed. & 2016-2017 Supp.), Sec. 3.2.
2 The rules for collecting alimony, child support or both from an
individual’s military retired pay are found at 42 U.S.C. § 659
and 5 C.F.R. Part 581. The money from which family support
may be withheld is termed “remuneration for employment.”
This includes military retired pay, and even military disability
retired pay. DoD 7000.14-R, Department of Defense Financial
Management Regulation (DoDFMR), Military Pay Policy and
Procedures – Retired Pay (DoDFMR), Vol. 7B, ch. 27, para.
270102. It is advisable to mention the above citation to the
DoDFMR in the permanent alimony order so as to avoid
confusion by those who are processing the order.
3 10 U.S.C. § 1408 (d)(2).
4 DoDFMR, Vol. 7B, ch. 29, Sec. 290601.
5 A guide to scrutinizing the validity of divorces is found
at the Silent Partner, “‘Lost’ Military Pensions: The Ten
Commandments.”

While delay for its own sake is improper, delay which
results from the legitimate use of objections, discovery,
motions and other tactics is not inappropriate or a violation
of the Rules of Professional Conduct. The Rules prohibit
“unreasonable delay” or “improper delay.” They do not bar
the use of legitimate devices, such as discovery, to obtain
needed information, even though the employment of
discovery and the unresponsiveness of the other side may
lead to lengthy delays in the legal process.
In a 1998 divorce and property division case, the author
embarked on a campaign of discovery to ascertain whether
the plaintiff, a soldier, was a legitimate resident of North
Carolina. Domicile is an essential element of divorce, and
the defendant was a maid at a motel in coastal Georgia,
so it could not be her domicile which was at stake. Using
sequential discovery (i.e., interrogatories followed some
weeks later by document requests, and then followed by
requests for admissions, rather than simultaneous service
of all of these on the plaintiff), the author beamed in
amusement when the plaintiff – instead of answering the
discovery immediately – decided to obtain an extension
of time for response by 30 days, following that with his
objections and motion for protective order. In due course the
author filed a motion to compel. A hearing was eventually
calendared on the objections, motion for protective order
and motion to compel. The latter motion was granted, and
the clock just kept on ticking. The plaintiff eventually fired
his first lawyer and hired a new one to get the case moving
faster. Legitimately using these discovery tactics, the author
was able to get the granting of a divorce postponed for 18
months, thus allowing the client to obtain a share of the SMhusband’s retired pay (which otherwise would have been
lost due to a change in state law).

The opinions expressed
within The Family Law
Review are those of
the authors and do not
necessarily reflect the
opinions of the State Bar
of Georgia, the Family
Law Section, the Section’s
executive committee or
Editorial Board of
The Family Law Review.

If you get the file when the divorce has already been
granted (after 12/23/16), don’t give up. Check to see if the
divorce is valid. A faulty dissolution might be set aside
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36th Annual Family Law Institute Agenda
May 24 - 26, 2018 | Jekyll Island Convention Center | Jekyll Island, Ga.
Thursday

•

Basic Use of a Private Investigator

•

How to Handle a DFCS Investigation

•

How to Prepare a Client to Testify

•

Handling the Unmanageable Client

•

•

Hot Tips: Forensic Accounting

Find All of the Retirement Assets: What to Ask for
and Where to Look

•

Navigating Contested Custody Litigation and
Professionalism: Avoid the Pitfalls

•

Attorney’s Fees: Statutes and Collection Tips

•

Domestic Practice and Ethics

•

Hidden Criminal Law Landmines for the Family
Law Practitioner

•

Trusts and Equitable Division: Gibson v. Gibson

Saturday

Friday
•

Court of Appeals Oral Argument

•

Federal tax Issues and Pitfalls in Divorce

•

Evidence Part I

•

Psychologist panel: Narcissism and Divorce

•

Recent Developments: Top Cases of the Past Year

Continuation of Determination of Separate Property
vs. Marital Property

•

Recent developments from a Judge’s perspective
- The five most important domestic cases in the
past year

•

Domestic Cases and Bankruptcy

•

Dealing with a Difficult Opposing Counsel

•

Custody Issues with Unmarried Parents

•

Evidence Part II

The FLI will be held at the Jekyll Island Convention Center
from May 24‑26, on Jekyll Island, Ga. We have availability in
the room blocks at the Jekyll Island Oceanfront Suites and the
Hampton Inn. There is also a Days Inn and Holiday Inn on the
Island. We look forward to seeing you at the beach in May.

Friday Breakout Session
•

•

Bringing in Reinforcements, When to Associate CoCounsel and Hire Experts

2018 Family Law Institute Call
for Sponsors
The Family Law Section is extremely excited to announce the 36th Annual Family Law Institute!
Our always excellent and educational program will provide family law practitioners and judges in
attendance with hands-on information, from practice pointers and the latest trends to oral argument
before the Court of Appeals of Georgia, and everything in between over the seminar’s three days.
This year’s Institute returns to Georgia and will occur at the Jekyll Island Convention Center. The 2018
Institute will be held over Memorial Day weekend, from May 24-26, 2018.
We anticipate that the attendee list will continue to grow as it has each year. This year’s sponsorship
opportunities are begin at $250 and increase incrementally up to $7,500. We are also offering
sponsorship opportunities for various events, including cocktail receptions and our speakers’ dinner.
The event sponsorships are offered on a first come, first served basis.
Please contact Karine P. Burney at kburney@ksfamilylaw.com for sponsorship opportunities.
The Family Law Review
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SPONSORS TO DATE - 02/12/18
2018 Family Law Institute, May 24 - 26, 2018, Jekyll Island, Ga.

Callaway & Company - Ansley L. Callaway
Thomson Reuters
Stearns-Montgomery & Proctor
Jack Blackmon/Ansley Atlanta Real Estate

Five Star ($7,500)
Johnson, Kraeuter & Dunn
Double Diamond ($5,000)
Stern Edlin

Lexis Nexis

Platinum ($1,000)

Diamond ($2,500)
Richardson Bloom & Lines
Kessler & Solomiany
Gray Eittreim Martin
Emily Yu Family Law
IAG Forensics & Valuation
Davis Matthews & Quigley
Holland Roddenbery
Meriwether & Tharp
Hedgepeth, Heredia & Rieder
Boyd Collar Nolen & Tuggle
ivory t. brown
Levine Smith Snider & Wilson
Hawk Private Investigations
Warner Bates
Hall Booth Smith

Abernathy Ditzel
Blanchard Collins Law Firm
HDH Advisors
Smith, Gilliam, Williams & Miles
Law Offices of John F. Lyndon
Charlton & Glover
Soberlink
The Law Offices of William A. Heath, Jr./Robert Miller
JAMS
Bovis, Kyle, Burch & Medlin
Dupree, Kimbrough & Carl
Oliver Maner
Mann & Moran
Martenson, Hasbrouck & Simon
Divorce Sense

Gold ($500)
DearthGalat
Naggiar & Sarif
Flink Mediation/Arbitration/Consulting
Moore Ingram Johnson & Steele
Coleman, Chambers, Rogers, & Williams
Bogart, Hurst & Ference
Deming Parker Hoffman Campbell & Daly
Smith & Howard Wealth Management
Atlanta Behavioral Consultants/Howard Drutman, Ph.D. &
Marsha Schechtman, LCSW
Huff, Woods & Steele
Kelley O’Neill Boswell
Finch Mediation
Eagle Investigative Services
The Gleklen Law Firm

Double Platinum ($1,500)
Connell Cummings
Collard Shockley
SignatureFD
The Holder Group
Matthew Lundy Law – QDRO Law
Gibbon Financial Consulting
Elizabeth Gallo Court Reporting
Hoelting & McCormack
Benton Law
Lawler Green Prinz
Shewmaker & Shewmaker
Our Family Wizard
Quilt of Ashes
Censeo Advisors
Smith & Lake
Reese-Beisbier & Associates
Read GA Family Law
Daniel Henninger Photography
MTBM Global Rehabilitation
Frazier & Deeter

Silver ($250)
Valmus Law
Richard Tunkle
Hon. Warren Davis, Superior Court of Gwinnett County
Jeanne Ward Consulting
Kim Oppenheimer, Ph.D., Child Custody Solutions
Cliff Valley Psychologists
Kresky Law
Ellis Hoyle King de Klerk
Network 1 Consulting
Sarah Campbell Brogdon, JD, LCSW
Gentry Law Firm
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Case Law Update
By Vic Valmus

Alimony Modification

from the husband. The husband discovered the wife was
residing with her boyfriend in September, 2015. Wife
testified she moved out of the residence on Sept. 10, 2015,
and rented her own apartment and moved in on Oct. 1,
2015. Even though she testified her relationship with the
boyfriend ended when she moved out of the residence in
September, she admits that they “were sexual” between
January and April, 2016.

Provenzano v. Jones, S17A0688 (Oct. 2, 2017)

H

usband and wife were divorced in April, 2014. Pursuant
to the Final Decree, the husband was to pay the wife
alimony of $3000 per month for sixty months. On Jan.
25, 2016, the husband filed a petition for modification of
alimony pursuant to O.C.G.A. § 19-6-19(b) on the grounds the
wife had voluntarily co-habituated with her boyfriend since
at least the second half of 2014. The Trial Court found the wife
had admittedly entered into meretricious relationship and
reduced the husband’s alimony obligation to $2000 per month
for the remaining term of the payment period. The wife
appeals and the Supreme Court affirms.

The wife argues that the Trial Court misapplied the
cohabitation requirement by allowing a prior cohabitation to
form the basis for modifying future alimony obligations. She
asserts that she is now living alone and has been doing so for
several months prior to the husband filing the modification
action. However, O.C.G.A. § 19-6-19(b) does not apply only
to those instances where cohabitation is occurring when
the modification action is filed. Here, it applies if voluntary
cohabitation occurs subsequently to a Final Judgement of
Divorce awarding periodic payment of alimony.

Pursuant to O.C.G.A. § 19-6-19(b), subsequent to a
Final Judgement of Divorce awarding periodic payment of
alimony for the support of a spouse, voluntary cohabitation
of such former spouse with a third party in a meretricious
relationship shall be grounds to modify. During the trial,
the wife testified that prior to the divorce, she moved to
Texas and about a month after the divorce was final, her
lease expired and she moved in with her boyfriend and
lived with him until Sept. 10, 2015. Her motive for doing
so was to reduce her living costs as much as possible out of
fear that she was not going to be able to pay her bills. The
evidence presented was that the wife and her boyfriend
shared expenses while residing together and that their
relationship had been sexual even prior to her moving
in with him. Here, the wife took steps to keep her living
arrangements private and concealed her whereabouts

Contempt
Southerlin v. Southerlin, S17F0613 (June 26, 2017)
The parties were divorced in November, 2012. In 2015,
the wife filed a Motion for Contempt contending the
husband had failed to comply with the various provisions
of the agreement. After a hearing, court found the husband
in willful contempt by failing to make timely mortgage
payments on the party’s formal marital residence and
failing to indemnify the wife for liabilities incurred with
regard to past due taxes owed by the family business. The
husband appeals and the Supreme Court affirms in part
and reverses in part.

Photo by gettyimages.com/Mukhina1

As part of the marital property division, the husband
was given the sole right to occupy and enjoy the party’s
formal marital residence and shall be solely responsible
for any and all indebtedness secured by the residence
and hold the wife harmless. The mortgage was solely in
the wife’s name and the husband had been late making
payments on the mortgage on multiple occasions. The
husband contends, among other things, that he should not
have been held in contempt because the language of the
agreement requires only that he be solely responsible for
the mortgage payments and that such responsibility does
not encompass an obligation to make payments in a timely
manner. However, the husband’s responsibility to make
mortgage payments clearly encompasses a duty to make
those payments on time and an implication is made more
certain by the husband’s obligation to indemnify the wife.
Therefore, inferring a duty to make the mortgage payments
in a timely manner did not constitute an improper
modification of the agreement on the part of the trial court.
Another part of the party’s settlement agreement was the
ownership and control of three family owned businesses
established during the marriage. The agreement required the
The Family Law Review
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husband to buy out the wife and then retain full ownership
of the businesses. The wife waived all claims and any funds
and assets of the corporations. The husband was also to
indemnify and hold the wife harmless as to any “corporate
income tax” liability for any of the three corporations. Two
years after the divorce, the IRS attempted to collect unpaid
payroll taxes owed by the companies and the wife received
Notice of Attempt to Levy and notified her of the payroll
debt owed by the business which was an S corporation.
Because the wife remained a share holder of the business
until the husband completed the buyout, the IRS determined
she was liable for a share of the payroll tax debt and as a
result, garnished her tax return and refund and she had to
negotiate a monthly installment payment plan. The trial
court concluded that the payroll taxes in question were
encompassed within the company’s corporate income
tax liability. Due to the company’s S corporation status,
the corporation as an entity has no corporate income tax
liability and none of the corporations owes any income tax,
instead their shareholders do. The agreement demonstrated
the wife would be shielded from personal responsibility
for the business “corporate tax” liabilities. Nothing in the
agreement indicates any intent to treat the business payroll
tax liabilities any difference than their other tax liabilities, all
of which are corporate in nature. Therefore, we construe that
“corporate tax income” to include tax liabilities that flow
from the corporation, and the husband is responsible for the
tax liability.

•

Compensation for injured spouse for lost wages,
earning capacity and medical and hospital expenses

•

Consortium.

The analytical approach applies even if marital funds
were used to pay the disability insurance premiums because
benefits are paid only to those who both pay the premiums
and suffer a personal injury. Disability benefits may have
varied characteristics and they compensate for loss of
earnings, premature retirement, and a diminished ability to
compete in the employment market. When the insurance
policy does not allocate compensation among the different
purposes, it is for the trial court to make such an allocation.
The wife argues the majority of the disability insurance
proceeds should be classified as retirement income and
she relied on the expectation that the husband would have
retired at age 65 and they did not have any retirement
accounts or investment plans. The policy was not received
through an employer nor was it dependent on any waiver
of retirement benefits and the benefits had no separate and
distinct annuity or deferred compensation and were only
payable on the total disability. Therefore, the disability
policy did not have a retirement component.
The wife also claims that a part of the disability benefits
was Loss of Consortium. However, the purpose of the
disability policy was not to compensate a spouse for Loss
of Consortium. The husband was the sole insured person
under the policy and the definition did not include injury
to someone other than the insured person. The wife also
argues that the disability proceeds included lost wages
and lost earning capacity. The primary intent of a disability
policy is to insure against the risk of loss of the insured’s
future earning capacity. To protect against the inability
of an individual to earn a salary or wages. If the lost

Disability Benefits
Hardin v. Hardin, S17F0576 (June 19, 2017)

Photo by gettyimages.com/olm26250

The parties were married in 1989. In 2006, the husband
bought and Accidental Protection Plan with accidental
permanent total disability benefit of $1.5 million that would
be paid if an accidental bodily injury directly caused the
insured to be permanently totally disabled. The benefits
would be supplemental and would not provide basic
hospital, basic medical or major medical coverage. The
premiums were paid out of marital funds. In 2011, the
husband had a catastrophic injury when he was 42 years
of age. It was determined he was totally disabled and
paid the full policy benefits. In 2015, the husband filed
for divorce. The husband moved for partial summary
judgement claiming that the purpose of the insurance
proceeds was to compensate him for his total disability
therefore, are not marital assets. The trial court granted the
husband’s motion ruling that the insurance proceeds must
be deemed nonmarital property because it compensated
the husband solely for his pain and suffering and disability
and disfigurement and not for lost wages, lost earnings
or medical or hospital expenses. The wife appeals and the
supreme court affirms.
The court applied an analytical approach which
focuses on the elements of the damage that the particular
award was intended to remedy and there are three
different components:
•

Compensation for the injured spouse for pain and
suffering, disability and disfigurement.
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wages would have been received after the marriage, the
compensation is separate property and if the lost wages
would have been received during the marriage, then it
is marital property. Here, at least part of the insurance
proceeds compensated the marital state for the husband’s
reduced earning capacity during the marriage. The wife
testified that the husband’s taxable income was consistently
less than $35,000 per year. Assuming that one purpose of
the disability insurance proceeds was to compensate the
marital estate for all lost wages attributed to the husband
during the remaining years of marriage, it is undisputed
such compensation would have amounted to less than
$200,000. Here, the husband only had approximately
$860,000 of the disability benefits remaining. Therefore,
$640,000 of the husband’s disability insurance proceeds
was consumed during the marriage. Therefore, it is
without dispute that a lump sum payment during the
marriage more than compensated the marital state for its
losses during the marriage. Even though the wife claims
the $860,000 remaining funds should be characterized
as marital assets, but as demonstrated, none of those
remaining funds represent any compensation for loss of
wages during the marriage and all the remaining funds
must be attributed to the husband’s expected post marital
wages and his pain and suffering. Even though the Trial
Court did not evaluate the case as we did, we affirm the
Trial Court under the “Right for Any Reason doctrine”.
Justice Melton dissents.

Tenants of all or part of his or her interest in the property
serves to sever the Joint Tenancy. At that point, it becomes
property held by Tenants in Common which is subject to
Equitable Partition. Here, the Trial Court offers Vargo a
proper solution for severing the Joint Tenancy with Right of
Survivorship he had created and creating instead a Tenancy
in Common for which an equitable partition may be an
available remedy. Vargo failed to present any authority for
equitable partition of property held as Joint Tenants with a
Right of Survivorship except in divorce actions.

Fraudulent Conveyance
Sampson v. Cureton, A17A0918, A17A1070 (Oct. 27, 2017)
During the divorce proceedings, the husband filed a
cross claim that the wife had wrongfully sold his 1954
Chevrolet Bellaire vehicle and added Samson, purchaser
of the vehicle, as a third-party defendant. The court
conducted a hearing and added Samson as a third-party
defendant. At the final hearing, the court entered an
“Order and Judgement in Resolution of Claims Outside
the Domestic Case” determining that the vehicle was
not marital property, but the individual property of the
husband. The trial court found that Samson was not a
bona fide purchaser for value and declared the wife’s sale
of the vehicle to Samson void and directed the Sheriff
to accompany the husband to Samson’s residence to
retrieve the vehicle. The husband was unable to retrieve
the car because Samson had sold it on Ebay. The husband
requested a judgement for the fair market value of the
vehicle as damages and to hold Samson in contempt of the
court’s order and for attorney’s fees. The court held Samson
in contempt for failing to comply with the previous orders
enjoining the parties from selling or otherwise disposing
of certain items and for not returning the vehicle to the
husband’s possession. The court granted the husband’s

Equitable Partition
The parties were a couple but were unmarried. Vargo
purchased real property in which the parties formally
resided in his own name as the sole owner and executed
a mortgage on it. Shortly after, Vargo executed a warranty
deed conveying the property to himself and Adams as
Joint Tenants with Right of Survivorship. The couple
broke up and Vargo filed a petition for Statutory Partition
which was later dismissed and substituted a claim for
Equitable Partition. Vargo testified at the bench trial that
he contributed the down payment to the purchase of the
property and made nearly all the mortgage payments
made on the loan and claimed that an inequity exists
requiring equitable partition of the property due to the
disparity of the funds he paid toward the purchase of the
property compared to that paid by Adams. The Trial Court
found that Equitable Partition is not an available remedy
for parties who hold the property as Joint Tenants with
Right of Survivorship except for actions for divorce. Vargo
appeals and the Supreme Court affirms.
Statutory Partition pursuant to O.C.G.A. § 44-6-160 is
only available to tenants in common. In addition, under
the circumstances of this case, Equitable Partition is also
unavailable. The Trial Court’s conclusion was because
the property was not marital property, Vargo must sever
the Joint Tenancy to create a Tenancy in Common before
seeking Equitable Partition. Pursuant to O.C.G.A. § 446-190(a)(3) a transfer during the life of one of the Joint
The Family Law Review
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motion and entered a money judgement in the amount
of $44,550 and held Samson in contempt and awarded
the husband $6,746 in attorney’s fees. After receiving
the favorable judgements, the husband filed a separate
garnishment action where funds were transferred from
Samson’s bank account into the court’s registry. Samson
appeals and the Court of Appeals reverses.

McDowell v. Bowers et al., A17A0948 (Sept. 14, 2017)
The parents had a child in 2009, and they divorced
in 2012. The divorce decree contained no provision
concerning grandparent visitation. In 2014, the father
died and the wife agreed to allow her previous husband,
McDowell, to adopt the child. McDowell is not a blood
relative of the child, but McDowell and the wife were
previously married and had a son in 2005. McDowell filed
a petition to adopt the child in September 2015 which
the wife agreed. Shortly after, the paternal grandparents
filed their motion to intervene in the adoption; which the
Superior Court granted. The grandparents were seeking
custody of the child pursuant O.C.G.A. § 19-7-3 and 19-815. McDowell files Interlocutory appeal and the Court of
Appeals reverses.

Samson contends the court erred by refusing to set aside
the judgement holding him liable for the money damages
to the husband’s vehicle. In Shah v Shah, the court held that
a third party could be joined as a party to a divorce action
only for the limited purposes of determining the third party’s
relative substantive right in the property that one of the
divorcing spouse’s claim was fraudulently conveyed to the
third party. The divorcing spouse could not use the fraudulent
conveyance claim and the joinder of the third party in order to
make an independent Tort claim against him. In the absence
of any applicable joinder provision, that claim would have to
be asserted against the third party in a separate civil action.
Because Samson sold the vehicle, the court gave the husband
a money judgement but the money damages judgement was
impermissible because it exceeded the limited purpose for
which Samson was joined in a divorce action.

O.C.G.A. § 19-7-3 only authorizes grandparents
to intervene to obtain visitation rights and does not
allow the grandparents to object to the adoption and to
obtain custody themselves. Further, the only adoption
proceedings listed in this code section are those in which
the child is being adopted by a blood relative or a step
parent, and McDowell is neither.

Samson also argued that the court erred by holding
him in contempt and ordered him that he could purge
himself by paying the husband the fair market value of the
vehicle together with attorney’s fees. When the court ruled
in its order that Samson had no ownership in the vehicle,
it thereby effected the limited purpose of determining
Samson’s relative substantive rights and the property the
husband claimed was fraudulently conveyed to Samson.
By restoring the husband to his original position within the
context of the divorce action ran afoul of Shah. In addition,
the court also erred by granting a garnishment action
because it was based upon the money damages and the
contempt which was reversed.

O.C.G.A. § 19-8-15 governs when objections by
grandparents are allowed in adoption proceedings. It
provides that the blood relative of a minor child may
object to an adoption in limited circumstances. Under the
circumstances of this case, this code section does not give
the grandparents standing to object to the adoption of
the child and the child’s legal mother is alive and she has
consented to the adoption. Further, by its plain terms of
O.C.G.A. § 19-8-15(b) only provides that objections may
be made when a blood relative files for the adoption of a
minor child and McDowell is not a blood relative of the
child and is a non-relative third party. In addition, the
grandparents have not established any visitation rights
pursuant to O.C.G.A. § 19-7-3 and since the grandparents
have no legal right to object to the adoption, it was error to
allow them to intervene.

Gross Income
Lutz v. Lutz, S17F0985 (Oct. 31, 2017)
The parties were married in 1997, and the husband
worked as an attorney during the marriage and the wife
was primarily a stay-at-home mom with three children.
At the final hearing, the husband testified that his gross
monthly income was an annual base salary of $325,000 as
well as a bonus of $104,412. This amount also included
additional bonuses. On the husband’s child support
worksheet, his monthly salary was $35,515, or $426,191.04
annually, inclusive of the 2016 bonus. In the Trial Court’s
Final Order and Finding of Facts was that the husband was
earning approximately $437, 724 annually and he is eligible
for an annual bonus of an additional $104,000. Therefore,
the husband earns $437,724 per year plus an opportunity
for an annual bonus. Trial Court awarded the wife $6,850
in monthly alimony for eight years, $4,089 in monthly child
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support, consistent with the Child Support Worksheets,
and attorney’s fees in the amount of $48,116. The husband
appeals and the Supreme Court reverses.

to O.C.G.A. § 19-7-21, all children born within wedlock
or within the usual period of gestation thereafter that
have been conceived by means of artificial insemination
are irrebuttable presumed legitimate if both spouses
have consented in writing to the use and administration
of artificial insemination. Artificial insemination is the
introduction of semen into the vagina by artificial means.
IVF was created in the 70s as a procedure in which an
egg is fertilized outside of the woman’s body and then
inserted into the womb for gestation. Even though both
procedures aim for pregnancy, the procedures are distinct
and we conclude the term artificial insemination does not
encompass IVF.

The husband complains that the Trial Court misstated
his income in the body of the Final Judgement and Decree
and argues its decision regarding alimony and the award
of attorney’s fees are also erroneous. Both parties in their
Appellate Brief state that the husband’s gross income is set
forth in the Child Support Worksheets is $426,191. What is
more problematic than the difference between the salary
and the amount listed in the Divorce Decree and the salary
amount listed in the Child Support Worksheets is the
language in the Divorce Decree that states the husband’s
2016 bonus was in addition to rather than inclusive of his
gross annual salary. This language had the effect of making
the husband’s gross annual income more than $100,000
greater than what the evidence showed. Even though the
wife argues it is just a scrivener’s error, this court can only
take the language at face value and $100,000 discrepancy is
too large to ignore. The Georgia Alimony Statute requires
the Trial Court to consider the party’s financial resources
when making an award. Even though the income of the
parties is only one of many factors that may be considered
and evaluated in respect to financial resources or
circumstances, it is an important one and should be based
upon accurate information. Since the Final Judgement
and Decree of Divorce relied on inaccurate statement of
the husband’s income, the Divorce Decree, Alimony and
attorney’s fee award are reversed and remanded, and to
reconsider its rulings on Alimony and attorney’s fees taken
in account of the husband’s actual gross annual salary of
$426,191 inclusive of this 2016 bonus.

The wife argues that when the general assembly
adopted and enacted O.C.G.A. § 19-7-21, in 1964, it could
not have conceived of the advent of the IVF and the related
medical advancements. However, the general assembly is
now well acquainted with developments in reproductive
medicine. In 2009, the general assembly passed domestic
relations guardian, social services and options to adoption
act. This defines embryo and embryo transfer and embryo
transfer is a key component of IVF and the language
employed in the definition of embryo tracks the standard
definition of IVF. Therefore, we presume that the general
assembly passed the 2009 act had full knowledge of the
existing state of the law and enacted the act with reference
to it and yet choose to leave the statute unchanged. Justices
Hines, Melton, Benham, Nahmias, Blackwell, Peterson and
Grant concur and McFadden dissents.

In Vitro Fertilization
After three years of marriage, the husband filed
a complaint for divorce against the wife. During the
pendency of the divorce, the parties consented to the wife
undergoing in vitro fertilization (IVF). On Nov. 10, 2014,
the wife traveled to Czech Republic for the IVF procedure.
Four days later, on Nov. 14, 2014, the Final Judgement
Decree of Divorce was entered. The party’s settlement
agreement stated the parties neither had nor were
expecting children produced by the marriage. On June 6,
2015, the wife gave birth as a result of the November 2014
IVF procedure. The wife was unsuccessful at setting aside
the divorce decree and then filed a paternity action against
the husband alleging he had given informed consent for
the IVF and that O.C.G.A. § 19-7-21 created an irrebuttable
presumption of paternity and sought child support. The
husband argued that he did not meaningfully consent to
the IVF. The Trial Court sided with the wife and granted
her Summary Judgement on the issue of paternity. The
husband appeals and the Supreme Court reverses.
The issue pursuant to O.C.G.A. § 19-7-21 is whether
the irrebuttable presumption created with respect to
children conceived by means of artificial insemination
extends to the children conceived by IVF therapy. Pursuant
The Family Law Review
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that the husband on appeal would have been successful in
getting the case reversed at the Supreme Court of Georgia.
Both parties appeal and the Court of Appeals reverses
Denial of Benson’s Summary Judgement Motion and
dismissed Ward’s cross appeal.

The Interest of the E.N. a child, A17A1040 (Oct. 17, 2017)
E.N. (child) was removed from his home and his parent’s
custody and the Juvenile Court found him to be dependent
due to his mother’s mental illness. While the Dependency
proceeding was pending, the father filed for divorce in the
Superior Court. The Superior Court referred the Custody
issue to the Juvenile Court which ultimately recommended
that the physical legal custody be awarded to the father. The
Superior Court adopted the recommendation and awarded
custody to the father. The mother did not appeal that
Order. The mother then filed a Motion in the dependence
proceeding seeking to have the custody of the child returned
to her and seeking a ruling that the child is no longer
dependent as to the mother. The Juvenile Court conducted a
hearing on the Motion and denied it and the mother appeals
and the Court of Appeals reverses.

To prevail on a legal malpractice claim, a client must
prove 1) the attorney was employed; 2) the attorney
failed to exercise ordinary care skill diligence; and 3)
that this failure was approximate cause of the damages
to the client. To establish approximate cause, the client
must show that, but for the attorney’s error, the outcome
would have been different. Benson argues the Trial Court
erred in denying his motion for Summary Judgement,
and in determining whether the appeal would have been
successful is a question of law. The Trial Courts division
of marital property holds that as long as it falls within
the court’s broad discretion and using the “Any Evidence
Rule”, a finding supported by any evidence must be
upheld. In the Amended Order, the court found the wife
was entitled to a divorce on the grounds of Adultery,
desertion and that the marriage was irretrievably broken.
The Trial Court made detailed findings of facts that the
wife had otherwise been the primary caregiver of the three
children, she paid the household bills and paid into her
retirement account continuously while the husband chose
not to have any retirement withheld from his paychecks,
and the wife supported her husband during his one-year
period of unemployment. The husband also had an affair
and in 2010, moved out of the marital home and into his
girlfriend’s house and continued to live there until the time
of the bench trial. There is also evidence that the husband
had a strained relationship with the children. The divorce
court then awarded the wife the bulk of the marital estate
including the home, various tools, tractors and the entirety
of her retirement accounts.

Pursuant to O.C.G.A. § 19-11-10 (1)(C) a Juvenile Court
is granted exclusive, continuing jurisdiction over an action
in which a child is alleged to be a dependent child. In such
actions, the Juvenile Court may award temporary custody.
However, Juvenile Courts do not have the authority to
award permanent custody without a Transfer Order from
a Superior Court. In this case, there was no order from the
Superior Court transferring the case to the Juvenile Court.
And without a Transfer Order, the Juvenile Court is without
authority to modify the custody revisions of the Final
Divorce Decree. The Juvenile court should have dismissed
rather than denied her Motion. Therefore, the mother must
seek a change of custody based upon a material changing
condition in the county of the custodial parent.

Malpractice
Benson et.al v. Ward: and Vice Versa, A17A0661, A17A0662
(Oct. 30, 2017)

The husband also argues that the court gave undue
weight to his alleged adultery. Even though an adulteress’s
spouse cannot obtain Alimony, equitable division of
property division is still permissible. When equitable
division of property is at issue, the conduct of the parties
is relevant and admissible. The husband has not pointed to
a single Georgia Appellate case reversing an award based
solely on the imbalance of the award. The trier of fact is not
required to award the husband any of the marital property.
Here, some evidence existed in the record to support each
of the court’s factual findings and in an absence of showing
of abuse of discretion, the husband has failed to show that
the outcome of an appeal to the Supreme Court of Georgia
would have been different, and Benson was entitled to
Summary Judgement.

After 32 years of marriage, Ward (husband) moved
out of the marital residence and filed for a divorce and
was represented by Benson. The Superior Court entered
a Divorce and Final Decree which included a division of
property and the husband sought review of the Judgement,
but the Supreme Court remanded the case for a ruling
on Ward’s post-judgment motion for findings of fact. On
remand, the Divorce Court amended this Order to include
findings and facts conclusions of law. The husband then
filed the underlying Malpractice Action against Benson
for Failure to File a timely Application for Appellate
review of the Amended Order. Husband alleged that the
overwhelmingly disproportionate division of marital
estate constituted Abuse of Discretion by the court and that
Benson’s error barred the husband from the opportunity to
successfully appeal his case. Both Benson and the husband
filed for Summary Judgement, with Benson claiming the
husband could not establish proximate cause, and the
husband claiming that he would have won his appeal
based on the divorce court’s erroneous legal conclusions.
The Trial Court denied both Motions and, in denying the
husband’s motion, the court stated the facts do not show

Premarital Propety/ Purchase Money Implied
Trust
Flesch v. Flesch, S17F1231 (Aug. 14, 2017)
Following a bench trial, the court determined that the
wife’s Vanguard Retirement Account was her separate nonmarital property and that certain real property qualified as
marital property and was subject to equitable division. The
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husband appeals and the Supreme Court affirms in part,
reverses in part and remands.

left the country permanently and she conveyed her interest
in the real property back to the husband. The husband
claimed he was merely a broker and the funds to pay for the
townhouse were borne exclusively by Vu and Pai. However,
the trial court concluded that the townhouse was marital
property and awarded 60 percent of the equity to the wife.
Even if the evidence could be interpreted to support the
finding that the husband held the townhouse in trust for Vu,
the trial court was not required to make such a finding and
could have reasonably rejected the husband’s testimony. In
a bench trial, the court sits as a trier of fact and, as such, is
charged with the responsibility in determining whether and
to what extent a particular item is a marital or non-marital
asset and then exercising its discretion in dividing the
marital property equitably.

Husband contends a trial court erred in classifying
the wife’s Vanguard account as non-marital property and
not subject to equable division. In the court’s amended
Final Judgment and Decree of Divorce, the trial court
concluded the wife’s Vanguard Retirement Account was
non-marital asset finding that the wife owned the account
prior to the marriage. If there is evidence in the record
that no marital funds were placed into the account and
its value rose and fell with the market rather than being
the result of any labor or investment made by the wife or
the parties together during the marriage, the trial court’s
findings would be sound. During direct examination,
the wife testified the retirement monies earned or saved
during the course of the marriage had been transferred
into her Vanguard Retirement Account. Accordingly, there
is no evidence to support the trial court’s finding that the
Vanguard Account is entirely the wife’s separate premarital
property. Therefore, this part of the case is remanded and
the trial court determined what portion of the Vanguard
Retirement Account is marital property pursuant to Thomas
v Thomas.

UCCJEA
Plummer v. Plummer, A17A0929 (Aug. 17, 2017)
The parties were divorced in 2013, in Camden County,
Ga., with the mother having primary physical custody
of their son. Afterwards, the mother moved to Florida
and the father remained in Georgia. In May of 2015, the
father filed a Modification action in Camden County,
and in July of 2016, the trial court entered a Temporary
Order granting the father additional visitation. In August
of 2016, the mother filed a Motion to Dismiss for lack of
jurisdiction and the father conceded that due to the military
obligations, he moved to Virginia on July 1, 2016, and
the mother, on Aug. 29, 2016, moved to Arizona with the
child. The Superior Court granted the Motion to Dismiss
concluding that it lost Subject Matter Jurisdiction. The
father appeals and the Court of Appeals affirms.

The husband contends trial court erred by finding that
the townhouse in Doraville, Ga. was marital property.
The husband argued that the evidence showed that the
townhouse was purchased for the benefit of and held in
trust for an individual named Thi Vu, thus creating an
implied purchased money resulting trust. A purchase money
resulting trust is a resulting trust implied for the benefit of
the person paying consideration for the transfer to another
person of legal title to real or personal property. However,
the husband failed to advance the implied purchase
money resulting theory at trial, and the husband presents a
completely different theory on appeal. At trial, the husband
stated that the agreement between the husband and Vu
regarding the townhouse was completely unenforceable,
but Vu retained the property as a matter of equity. Since
the husband is advancing this legal argument for the first
time on appeal, this court will not consider it. However,
even if the argument were preserved, the husband is still
not entitled to relief. The trial court heard evidence that the
townhouse was originally titled to two people, the husband
and Pheera Phan Pai which is Vu’s now ex-wife. Pai later

Under the UCCJEA, the Georgia court which makes
the initial child custody determination will generally have
exclusive continuing jurisdiction over custody matters as
long as the child’s parents or person acting as the parent
remains in this state. Here, the Superior Court concluded
that it lost jurisdiction pursuant to O.C.G.A. § 19-9-62
because neither the child nor the parent now reside in
Georgia finding the father lives in Virginia and the mother
lives in Florida with the child. Here, the father argues
that the Superior Court erred by dismissing the petition
because the subject matter jurisdiction attached at the
time he filed the Modification Petition. Here, the plain
language of the statute implies that a Georgia court that
makes an initial child custody determination generally
will have continuing, exclusive jurisdiction until a court of
this state determines that neither the child nor the child’s
parents presently reside in the state. Having made such a
determination of lacking jurisdiction to Modify Custody
under O.C.G.A. § 19-9-62(b), Superior Court did not err by
dismissing the father’s Modification Petition. FLR
Vic Valmus graduated from the University
of Georgia School of Law in 2001 and is
a partner with Moore Ingram Johnson &
Steele, LLP. His primary focus area is family
law with his office located in Marietta. He
can be reached at vpvalmus@mijs.com.
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Considering Michigan’s Pension
Division Statute
By Matthew L. Lundy

O

of “the parties shall divide the wife’s Bank of America
pension equally,” we would need a series of cases to
interpret this provision. The practitioner would need to
apply the following:

n issues related to children, discovery, procedure,
and certain financial issues, litigation is often
unavoidable. While a statute can certainly reduce
litigation by creating bright lines, that is of course not always
beneficial for litigants (or their children). One set of issues
which probably could be largely resolved by enhanced
statutory rules is the division of retirement plans in Georgia.
For example, Michigan has a very detailed statute regarding
the division of retirement plans in divorce.

i.) White v. White, 253 Ga. 267 (1984), the Supreme Court
held that a retirement plan is subject to equitable
distribution because it is directly acquired through
labor and time invested over the course of the
marriage, and as such is considered a marital asset

Michigan Statute 552.101(5) provides:

ii.) Courtney v. Courtney, 256 Ga. 97, 99 (1986), held that
an unvested pension can be a marital asset subject
to equitable distribution

….if a judgment of divorce or judgment of separate
maintenance provides for the assignment of any rights
in and to any pension, annuity, or retirement benefits,
a proportionate share of all components of the pension,
annuity, or retirement benefits shall be included in
the assignment unless the judgment of divorce or
judgment of separate maintenance expressly excludes
1 or more components. Components include, but are
not limited to, supplements, subsidies, early retirement
benefits, postretirement benefit increases, surviving
spouse benefits, and death benefits. This subsection
shall apply regardless of the characterization of the
pension, annuity, or retirement benefit as regular
retirement, early retirement, disability retirement, death
benefit, or any other characterization or classification,
unless the judgment of divorce or judgment of
separate maintenance expressly excludes a particular
characterization or classification.

iii.) Andrews v. Whitaker, 265 Ga. 76 (1995). There is a
marked difference between retirement pay, which
has been earned in the course of the marriage
for past services performed and which relieves
the payor from the burden of future earnings,
and obligations such as those [discussed whose]
duration and amount are unknown and the
necessary funds for which must come from assets
acquired after the divorce.
iv.) Killingworth v. Killingworth, 286 Ga. 234, 236 (2009),
held that transmuting an award of a retirement
benefit specifically ordered to be completed pursuant
to a QDRO into a presently due cash obligation was
“so contrary to the apparent intention of the original
order as to amount to a modification.”
And what about passive gains and losses? Loans against
the account? Survivor benefits? Cost of living adjustments?
Early retirement subsidies? Early retirement supplements?
Form of benefit? The fact is, cases simply do not cover these
issues. Perhaps more importantly, each one of these issues
is a potential ambiguity, and there is no legitimate guidance
for the court on these topics.

This statute is far more detailed than any other
retirement account statute in the rest of the country. Its aim
is clearly to protect the recipient of a retirement benefit in
a family law case from limitations rooted in non-detailed
settlement agreement language.
So, for example, if the average final judgment provision
dealing with a retirement plan says something to the effect
Photo by gettyimages.com/omersukrugoksu

In other words, in Michigan, the statute attempts to
eliminate fighting by creating presumptions for included
benefits. Michigan reduces the amount of interpretation
permitted when it comes to retirement account divisions.
Georgia could benefit from creating a similar statute, and
litigants would likely benefit from a reduced potential for
litigation by establishing a clearer set of rules for retirement
plan division. FLR
Matthew L. Lundy is the managing
member of Matthew Lundy Law-QDRO
Law. He assists family law attorneys and
corporations with the division of retirement
plans. He is also frequently called upon
as an expert to testify on issues related to
retirement account division.
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Child Support Worksheet Helpline

A Call for Volunteers

a service provided by the Family Law Section of the State Bar of Georgia and the Georgia Legal Services Program

Flex your child support worksheet prowess to assist income eligible, pro se Georgians with the completion
and filing of child support worksheets!
TT Convenient and easy way to serve the community

TT Flexible commitment

 One-time legal assistance – not an ongoing legal
relationship with the pro se litigant

 You may volunteer for as many cases as you would
like to take

 Contact caller(s) from the comfort of your office or
home on your schedule

TT Simple registration Email the form below to
cswgahelp@gmail.com

Child Support Worksheet Helpline Volunteers
Tera Reese-Beisbier
Leigh Cummings
Katie Connell
B. Lane Fitzpatrick
Adam Gleklen
Rebecca Crumrine Rieder
Michelle Jordan
Alice Benton
Dawn Smith
Gary Graham

Mitchell Graham
Hannibal Heredia*
Brooke French
Adrianna de la Torriente*
Cindy English
Susan Stelter
Scot Kraeuter
Ivory Brown
Melody Richardson
Steven Kirson

Jamie Perez
Samantha Fassett
Jessica Reece Fagan
E. Lauren Ducharme
Jonathan Rotenberg
Mali Shadmerhy
Kimberley Colmey
Jennifer Keaton
Elinor H. Hitt
Julia E. Snow

Regina Edwards
Teri L. Brown
Steven R. Ashby
Obreziah L. Bullard
Sabrina A. Parker
Kelly Miles
Jennifer Tise
Audrey Bergeson
* denotes Spanish speaker

I am interested in being a Volunteer for the Child Support Helpline*
1 . Name: _________________________________________________________________________
2.

Bar Number: ___________________________________________________________________

3.

Office Address: _________________________________________________________________

4.

Phone: ________________________________________________________________________

5. Email: __________________________________________________________________________
6.

I would like to assist with no more than ____ callers per month.

7. l understand that by signing up for this volunteer position, I am certifying that I have a
working knowledge of Child Support Worksheets in the State of Georgia and how to complete
them based on information provided to me by a pro se litigant. I also certify that I am a member
in good standing with the State Bar of Georgia.

___________________________________________
Number
*Please email this form to cswgahelp@gmail.com
The Family Law Review
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____Interested Volunteer Georgia Bar

Past Section Chairs
Marvin Solomiany................................ 2016-17
Regina M. Quick................................... 2015-16
Rebecca Crumrine Rieder.................. 2014-15
Jonathan J. Tuggle............................... 2013-14
Kelly Anne Miles................................. 2012-13
Randall Mark Kessler........................ 2011-12
Kenneth Paul Johnson........................ 2010-11
Tina Shadix Roddenbery.................... 2009-10
Edward Coleman................................... 2008-09
Kurt Kegel............................................. 2007-08
Shiel Edlin............................................. 2006-07
Stephen C. Steele................................. 2005-06
Richard M. Nolen................................ 2004-05
Thomas F. Allgood Jr.......................... 2003-04
Emily S. Bair .......................................... 2002-03
Elizabeth Green Lindsey ................... 2001-02
Robert D. Boyd...................................... 2000-01
H. William Sams ................................... 1999-00
Anne Jarrett......................................... 1998-99
Carl S. Pedigo...................................... 1997-98
Joseph T. Tuggle.................................... 1996-97
Nancy F. Lawler..................................... 1995-96
Richard W. Schiffman Jr.................... 1994-95
Hon. Martha C. Christian................. 1993-94
John C. Mayoue..................................... 1992-93
H. Martin Huddleston...................... 1991-92
Christopher D. Olmstead.................. 1990-91
Hon. Elizabeth Glazebrook ............. 1989-90
Barry McGough.................................... 1988-89
Edward E. Bates Jr............................... 1987-88
Carl Westmoreland........................... 1986-87
Lawrence B. Custer............................. 1985-86
Hon. John E. Girardeau..................... 1984-85
C. Wilbur Warner Jr........................... 1983-84
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