
Executive Summary 

Civil Justice Legislation 
(often labeled tort reform) 

The State Bar's Board of Governors and Executive Committee, through the Bar's 

legislative program, has a 40 plus year history of efforts to protect and improve 

Georgia's civil just ice system for the benefit of al l citizens. The fo llowing are copies of 

minutes of 16 Executive Committee and Board meetings from 1972 through 2007. 

They reflect the Bar's long-standing support of changes to Georgia's civil justice system 

designed to enhance justice for all of our citizens by making the system more fair and 

efficient, deterring frivolous lawsuits, and enhancing the accuracy of judgments. They 

also confirm that Bar's continuous opposition to changes that would impair the rights 

of injured citizens' access to our courts for justice. 
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State Bar of Georgia 
Board of Governors and Executive Committee 

PAST AC'l10NS ON TORT REFORM 

AGENDAS 

Board of Govemors, August 1972 

Executive Committee, Pebruary 1986 

Board of Governors, March 1986 

.Board of Govemors, December L986 (special meeting on Tort Reform) 

Executive Committee, February 1990 

Board of Governors, June 1994 

Executive Conunitlcc, August 2002 

Executive Committee, February 2003 (and Position Paper) 

Board ofGovemors, January 2004 

Executive Committee, Feblllary 2004 

Board ofGovcmors, January 2005 

Executive Committee, January 19, 2005 

Executive Committee, January 24, 2005 

Executive Committee, Jnnuary 31, 2005 

Executive Committee, February 2005 

Bxecutive Committee, Februaty 2007 
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1912 meeting a wlitlen program outlining the duties, workload, and responsibilities of each 
member ofthe staff, including any new member proposed to be added and, as to such uew 
members, to slate how their addition will specifically benefit the lawyers of Georgia. 

Will Ed Smith, Chairman of the Budget Committee, present a proposed budget for 1972-1973 
based upon !he present program and needs of the State Bar, and showing a projected deficit of 
$9,620.00. The proposed budget was seJJI in advance of this meeting to all members of the Board 
of Govemors and past presidents. Following discussion, motion was made and carried that the 
budget be adopted as proposed. 

Motion was made and carried that action on dealing with the projected deficit be postponed to 
lhe November 17, 1972 meeting. 

A copy of the budget as approved is all ached to the petmanent record of !his meeting. 

The president called for discussion oft he repon and recommendations of tbc Special Committee 
on No-Faull Automobile Repnmtions which wa.~ presented to the June 2, 1972 meeting of the 
Board and postponed for action to tltis meeting. 

Motions were made and carried that U1e word "concept" be changed to "plans" in the first 
recommendation, and that as so changed report oftl1c committee be adopted and that its 
recommendations be approved as follows: 

I. The Stale Bar of Georgia record itself as being in opposition to the plans ofN'o-Fattlt 
Insw-ance as presently enacted in other states and as presently proposed in Georgia aud 
in the Congress ofthe United States. 

2. The State Dar of Gcorgiu lend its efforts and resources to tbc coutinuing study of the 
tort reparations system in Georgia to the end that inequities and inefficiencies may be 
discovered and remedied. Specific areas which may be studied include the cre~tion of 
a volu11tary system of arbitration wilh appeals to !he courts; iiDmediate payment of 
property damages willtout prejudice to either party as to claims to personal injw·ies; 
and encouragement of "advance payments." Other areas may also be discovered. 

3. The members of1hc State Bar of Georgia be urged to acquaint Utemselves with the 
concept of No-Fault Insurance, and know the consequences to Uteir clients of the 
<lllUCtment ofNoPault Insurance laws. . 

4. Members of the General Assembly of Georgia and members of the Congress of the 
United States from Georgia as well as U1e United States Senators from Georgia be 
promptly advised of the position of the State Bar of Georgia. 

5. Appt'Opt·iate efforts be lake11 by the Public Relations Commil!ee of the Stale Bar to 
disseminate the position ofihe Stale Bar of Georgia and to place that position io a 
proper perspective with the general public. 
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6. The president of the Stnte Bar or his delegate be empowered to present the position of 
tlte Bar at legislative, congressional or other hearings dealing with the subject ofNo
Faull Insw·ance. 

7. A new and smaller c.ommittee be established to implement the recommendation 
contained in paragraph 2 in the light of the 1972 recommendations ofthe American 
Bar Associations special conunitlee and the proposed unifomt law when it is finally 
approved. 

Beu Johnson oflcred a substitute molionthat the State Bar decline to take a position eiUter for or 
against ctment proposals relating to the so·called No-Fault system of compensation in tort cases 
because a considerable segment ofthe legal profession in Georgia has a substantial interest in a 
continuation of the present faull system of compensation, that it is not in the public interest nllCI 
therefore inappropriate for the State Bar of Georgia, being the official representatixe of the legal 
profession in this state, to take any position. The motion was seconded, but did not cany. 

By common consent, preparation of the public statement ou posilion taken by the Stale Bar was 
left to the Executive Committee, the No-Fault Conunittec and the Public Relations Committee. 

Tbe president announced the appointment by the Executive Committee of G. William Thackston, 
Jr. of the Atlanta firm of Nail, Miller, and Cadenhead as Assistant General Counsel to replncc 
Alexander Coca lis who bas moved to Florida. He introduced Mr. Thackston to the Board. 

Omer W. Franklin, Jr., General Counsel, repotted to the Board of Govemors on actions of tlle 
State Disciplinary Board, in the absence of William H. Young, llJ of Coltunlms, Board 
Cbainnan, and also on other matters in which General Counsel is uJVolvcd: litigated matters, 
admissions to practice without examination and unauthorized practice of law. 

Upon reconunendation of Ute president and of general counsel, motion was made and carried tltat 
the procedures heretofore estublished be followed in detennining the present status of 
approximately ninety members of tho State Bar ofGcorgin who have failed to pay active license 
fees for tile Year 1972. 

Cullen M. Wru·d, Chaitman of the Clients' Security Fund Board of Trustees, slated that no 
inquiries or claims have been made to tl1e fund. He requested lbat the Georgia Bar Reporter 
continue to carry the requests of the Clients' Security Fw1d lor contributions to its capital fund. 

The president recognized the presence at this meeting of fonner presidents of tltc State Bar and 
Georgia Bar Association: Charles L. Gowen, Newell Edenfield, Hugh M. Dorsey, Jr., Will Ed 
Smith, Omer W. Frao.ktiu, Jr., Frank C. Jones nod A. G. Cleveland, Jr. 

Repot1s and connnents fi-om the chainnen of stattding and special committees included 
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EXECUTIVE COMMITIEE 

MINUTES 

10:30 P.M. Friday, February 4, 1986 

STATE BAR HEADQUARTERS, ATLANTA, GEORGIA 

Members :Present 

Jule W. Felton, Jr., President; Robert M. Brinson, President-elect; J. Li!tleton Glover, 
Jr., Secretary; James H. Cox, Y.LS, President-elect; A. James Elliott; Denny C. Galis; 
Jack 1. Helms, Sr.; Ben L. Weinberg, Jr. S. David Smith, Jr., YLS President and 
Andrew J. Hill, Jr. pat1icipated via telephone confercnce arrangements. 

Members Absent 

Dw·oss Fitzpatrick,llnmediate Past ['resident; RichardT. de Mayo, Treasurer and 
Joseph E. Cheeley, Jr., were absent. 

StafC nnd Guests Present 

JudgeR Hugh Lawson, Jr., Chairperson ofthe Council of Supetior Court Judges; 
Sidney J. Nurkin, Chairperson of the Corporate and Banking Law Section; Lansing B. 
Lee, ill; Allan A. Kirwan, Executive Director; William P. Smith, ill, General Counsel; 
Bill Pan, Director ofinformation; George E. Hibbs and Melody R. Heniclc, Assistant 
General Counsel, were present. 

Reso lutioLt-Thomas C. Raiford 

A motion was made and unanimously can·ied for presentation of a resolution 
emrunending Thomas C. Raiford, Jr., Chai.tperson of the Real Propet1y Law Section for 
outstanding service and leadership Uu·oughout his 1985-86 tenure as Section 
Chaitperson. 

Legislation Pendiug in Georgia General A.~scmbly 

Senate Bill434- "Loser Pays". Following review ofthc legislation and 
discussion, a motion was made and unanimously carried for the Executive 
Committee to oppose this legislation which would, as a general rule, impose the 
costs and attorney fees of the prevailing party on the loser in a 11 Georgia tort 
actions. 

House Bill 1186 . Onmibus Tort Refonn Package. Following review of the 
legislation and discussion, a motion was made and unruurnously carried for Ihe 
Executive Committee to e11dorse the action of the Judiciary Committee of U1e 
House of Representatives in deleting sections 3, 4, and 5 oftlus bill 
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as oliginally introduced, regarding abolition of joint a11d several liability for 
special damages, imposition of a $250,000 cap on non-economic damages and 
mandatory st111ctured settlements for judgment in excess of$500,000. 

TortRefonn 

Following nnther discussion of tort rcfonn in general, n motion was made and 
unanimously carried for the Executive Committee !o approve the following 
p1inciples: 
I . Support for the concept of giving Georgia Courts additional powers to 
impose penalties and sanctions for the ftling of frivolous suits. Currently such 
powers do not exist except in limited cases in this state. 
2. Support for wide latitude and discretion for our courts to conditionally set 
aside all or portio11S of verdicts which a coUJt detemtines to be excessive or 
inadequate, and to order new trials on partial issues, if necessary. Although 
these powers exist in tl1e federal system, U1ey do not exist under Georgia law. 
3. Suppo1t of the concept of close judicial review on motion for new trial of al l 
verdicts awarding punitive damages. 
4. Support for the concept of authorizing the appe!Jate comts of Georgia to 
review the exercise of the discretionary power of the trial court mentioned 
above. 

5. Study of lhe disciplinary rule conceming the charging of excessive fees with 
a recommendation for consideration of a proposal through the Board of 
Govemors to the Supreme Court for specific lin1itations on contingency fees. 
6. House Resolutiou 525 -Proposed Constitutional Amendment Granting 
General Assembly AuU10rity over Supreme CoUL1 Rule Making Power. 

Following review of Ibis legislation and discussion, a motion was made and 
unanimously carried to suppo1i, as an altemative to lllis legislation, a resolution 
recommending the establislunent of a study commission to delineate U1e inherem rule
making power of the Supreme Court from the statutory power of the General 
Assembly. A copy ofilie Resolution is attached as Exllibit "A". 

7. Senate Bill 319- Mandatory Cumulative voting for Corporate Du:ectors. 
Following presentations from Attomey Lansing B. Lee, m, a proponent of this 
Jegislaliou and Sidney J. Nurkiu, Chairperson of lbe Corporate and Banking 
Law Section wltich opposes the Bill, a motion was made and unarumously 
carried for the Executive Committee to decline to take a position regarding S.B. 
319. 

Adjo1mm1ent There being no further business, the meeting was adjoumed. 

Approved: 

JOLE W. JlBLTON, JR .. President 
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RESOLUTION OF T.HE B)(ECUTIYE COMMITTEE OF THE 
STATE BAR OF GEORGIA 

WHEREAS, the Executive Committee oftl1e State Bar of Georgia recognizes that a 
concern exists that the Uniform Rules of the Superior Courts and Stale Courts may 
exceed the rule-making power granted to the Supreme Court in Al1icle 6, §9, ~I of the 
Constitution of Georgia; and 

WHEREAS, the Judiciary Committee of U1c House ofRepresentatives bas approved 
House Resolution 525 calling for a constitutional amendment to resolve that concem; 
allCI 

WHEREAS, House Rule 525 addresses the fundamental issue of the separation of 
tJOWer of the legislative and judicial branches of government; and 

WHEREAS, any legislation affecting the separation of power should be carefully 
considered, and the State Bar of Georgia desires to participate in the consideration and 
drafting of such legislation; now, therefore, be it 

RESOLVED by the Executive Conunittee by ~~eState Bar of Georgia tbat the S1>eaker 
oftl1e House of Representatives nnd the President oftl1e Senate be urged to appoint a 
joint committee of those persons mandated by Article 6, §9, S 1 of U1c Constitutio11 and 
members ofthe State Bar as appointed by the President of said Bar to study the 
question presented by House Resolution 525. 

Lela copy of this resolution be delivered to the Speaker of the House of 
Representatives, the President of tile Senate, the Chief Justice of fhe Supreme Couat, 
the President of the C01mci l of the Superior Court Judges and tbe President of the 
Council of State Court Judges. 

This 4th day of February, 1986. 
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TORT REFORM 

HB 1146- Imposes mandatory penalties ofaltomcy's fe~s and costs for fi·ivolous positions in 
civil litigation, and provides for penalties discretionaty with the court for other similar, but 
less egregious actions. Supported by the Executive Committee. Passed. 

BB 1186-- Onmibus tort package. Executive Couunittee had opposed those portions of this 
bi ll as originally introduced providing for mandatoty structured settlements, caps on ,ton
economic dmnages, and abolition of joint and· several liabil ity for special damages. OU1er 
provisions of this bi II granted judges power to increase or decrease amount of judgments 
without a new tdal and provided for fact-finder consideration on question of damages of 
collateral sow-ce compensation paid to victim. Did not pass. 

SB 434 -· Imposed in the nonnaJ cow-se of events U1e aNomey's fees and costs of prevailing 
party upon U1e loser in all civil proceedings. Opposed by the Executive Committee. Did not 
pass. 

fn anticipation of future significant legislative issues including tort reform, Mr. Cullen suggested that 
consideration be given to a dues check-off or other methods to adequately fund the participation of ! 
the State Bar in the legislative process. 

Fcc Arbitration 
. 

Judge F.Jack Adams, Chaiq>erson of the Committee on the Arbitration of Attomey Fee Disputes, 
summarized this programs first five plus successful years of operation. He n.oted the large need and 
benefits offered to botb the public and attomeys of Georgia by this service of the State Bar. 

Public Relations Survey 

Walter H. Bush, Jr., Chairperson ofthe Pubuc Relations Committee, aud Ms. Mari lee Davis, 
President of Davis and Associates, presented a preuminary report oo the results of lbe public, judicial 
and membership pottions of the public relations survey which has beencotidi~eted aud is now being 
evaluated. A [mal written repott is fot1hcoming. 

Reu01i of the Y ?unger Lawvers Section 

S. David Smith, Jr., YLS President, repo11ed on the vhrious activities of the Yow1ger Lawyers 
Sectlon. 

Adjoununent 

TI1ere being no further business, the mceth1g was adjoumed. 
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STATE BAR OF GEORGIA 
BOARD O,F GOVERNORS MINUTES 

Georgia-Pacific Center 
Atlanta, Georgia 

Saturday, December 13, 1986,9:30 A.M. 

the ! l ith meeting of the Board ofGovemors of the State Bar of Georgia was held on December 
13, 1986, attbe Georgia-Pacific Center, Atlanta, Georgia, beginning at 9:30a.m. President 
Robert M. Brinson presided. 

Attendance 

A sign-up sheet was passed Rt the meeting for all attendees to sign . 

New Board Member 

President BriHSon introduced Mike Eddings as a new Board member. Mr. Eddings replaces 
William P. Bailey who recently resigned. 

Procedure 

By unanimous vote, the Board adopted the procedure which was followed during this meeting in 
Ill~ presentation, discussions, and voles on the tort-related issues. 

Report of Advisory Committee on Legislation 

A. Felton Jenkins, Jr., chainnan of the Advisory Committee on Legislation, presented his 
conpnillee's repo1t aud recommendations on tort refonn legislation. Questions followed about 
specific tort proposals ru1d it was detem1ined U1at all such questions sh~uld be held to a later time 
at which the specific issues could be discussed. 

William P. Smith, ID, General Counsel for the Stale Bar of Georgia, addressed the Board on 
CIUTent case law affecting positions th~ a unified state bar may legally take on legislative issues. 
A motion was mnde by President-Elect I. Littleton Glover, Jr., and seconded to adopt the report 
of the Advisory Committee on Legislation Oil an issue-by-issue basis. A substitute motion was 
introduced by William Ralph Hill and seconded to object to acting on the Advisory CommiUee 
on Legislation repo11. The substitute motion was accepted, voted on and failed to pass. Mr. 
Glover's motion was considered later iJl the meeting. 

Remarks by Interested Parties 

The following individuals addressed the issue of tort refoml before the Board: 

Cathy Greenwood, assistant to Legislative Representative J .R. Cullens 

68 

! 



Ms. Greenwood presented a speech to tbe Board on behalf of Mr. Cullens who 
was unable to attend due to other legislative commitments. 

Rudolph Patterson, General Practice and Trial Section 

Douglas Smith, Georgia Trial Lawyers Association 
Mr. Smith discussed his pa1iicipalion on the Governor's Task Force on Tort 
Refonn. 

Will iam Carter 
Mr. Carter addressed the issue of insurance company's conduct in Florida before 
and after their t01t refom1 legislation was enacted. 

Irwin Stohl 
Mr. Stolz discussed caps on punitive damages. 

James Buller 
Mr. Butle1· discussed the issue of tort refo11n as a whole and also discussed recent 
newspaper editorials. 

Thomas Boiler, State Bar of Geo(gia Legislative Represe.ntative 
Mr. Boiler answered questions fi·om the Board. 

-7> Discussions and Motions by the Boa1•d on Tort RcfOlm 

A substitute motion to Mr. Glover's earlier motion was introduced to take no position 011 tort 
refunn m that time and it was secouded. A second substitute motion was introduced m1d 
seconded opposing the denial of victims' rights. A third substitute motion was introduced by Paul 
Kilpatrick, Jr., which was seconded and accepted by Mr. Glover and the original sccoJJd. 111e 
first and second substitute motions were withdrawn. Accordingly, the following motion was 
considered by the Board: "Because we believe that so-called 'tort refonn' unnecessarily violates 
the rights of ind ividuals who reside in or are injured in the State of Georgia, and because we 
believe that competent evidence shows ovenvhelmingly that so-called 'tort refonn' will not solve 
or greatly affect the insurance premium crisis, we, the Board of Govomors of the State Bar of 
Georgia, reaffirm the principles ofthc CUITenl tort system without change; which system has 
worked effectively and served the people of the State of Georgia for well over two hundred 
years." 

The Board voted unanimously that tl1c resolution before U1e Board met with the organizational 
pmposes of the State Bar of Georgia. The resolution itselfpa.ssed by a vole of90 to I. 

Executive Committee Discretio11 on Tot1 Proposals 
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A motion was made by William Zachary and seconded for Ute Board to endorse the discretionary 
power of the Executive Committee to take further action on individual tort proposals, as 
necessary, in the futnre. The motion passed. 

Survey o fBoard on Tott Issues 

·n1ere was a motion and a second to send a survey to the Bo(lrd for their ranking of the relative 
impottance ofU1e tort refonn issues. Allhough non-binding on the Bxecutive Committee, the 
survey is intended to assist the Conunillee in fonnulafuJg any further Bar positions on proposed 
tort law cl1anges. The motion canied unanimously. 

The floor was opened for discussion on the issues upon which the Advis01y Committee on 
Legislation had reconunended some change in existing law. Five issues which were discussed 
were collateral source disclosure, caps on punitive damages, joint and several liability, judicial 
authority lo modify awards and probable cause affidavits. 

Rclationsl1ip Between Insurance Refonn and To1i Reform 

A discussion c;m insurance refom1 as it relates to the slated organizational purposes of the State 
BM of Georgia followed with remarks being made by William P. Smith, ra, and George Hibbs of 
the General Counsel's ollice and Kirk McAlpin, past president ofU1e Bar. 

A motion was introduced by Charles M. Kidd and seconded as follows: "That the Board of 
Govemors go on record as strongly believing that any insurance premium crises tl1at may 
exist in Georgia is not U1e result of the app lication of any ofU1e statutes or common law mles 
under attack on the so-called 'tort refonu' package now pending before the Stale Logislatnre; but 
if such crisis does exisl, the Board believes that the problem or eli sis lies in the insurance 
indushy itself." Tl1e motion passed. 

A mol ion was made by Jack Ifelms and secoi1ded to direct that the following lcgislalive proposal 
be submillcd to the Advisory Conm1ittcc on Legislation in sufficienl time for it to be considered 
at the next meeting oflhe Board: "Thai the Insurance Commissioner or any other employee in the 
Commissioner's office be tma!Jle to receive polilical contributrons from the insurance industry." 
The motion passed. 

Committee Surveys 

Mr. Glover addressed the Board and requested the members complcle and return a survey he had 
sent earlier to them. 

Nomination to Judicial Qualifications Commission 

A tnolion was made, seconded and unanimously passed to reappoint Wil l Ed Smith and Harry 
Cashin to lheJudicial Qualifications Coll'unission. 
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Next Meeting 

An aJUlouncc.ment was made that the next meeting would take p·lacc on January 7, 1986, in 
conjwtction with the Mid-Y car meeting. 

~ptjon Announcement 

President Brinson reminded the members of the reception to be held on Wednesday, January 28, 
1986, for the members of the General Assembly. He urged ali 10 attend this most important 
reception. 

Adjoumment 

There being no fun her business, the meeting was adjourned. 

AITEST: 

ROBERT M. BlUNSON 
Preside11t 
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STATE BAR OF GEORGTA 

ANDREW J. lilll, JR. 
Secretary 
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Members l'resent 

STATE BAR OF GEORGIA 

EXECUTIVE COMMITTEE 

MINUTES 

6:00P.M., Tuesday, February 6, 1990 
Commerce Club, Atlanta, Georgia 

Gene Mac Winbum, Pi·esident; A. James Elliott, Immediate Past President; RichardT. de Mayo, 
Secretmy; Jobn C. Sanm10n, Treasurer, W. Kent Campbell; John M. Cogbum, Jr.; Benjamin M. 
Garland; Paul Kilpatrick, Jr.; and Charles 'I'. Lester, Jr .. 

Members Abscut 

Evans J. Plowden, Jr., President-Elect; Dana B. Miles, YLS President; Stanley G. 
Brading, Jr., YLS President-Elect and Rol!ert W. Chasteen, Jr. 

Guests 

George E. Hibbs, Legislative Represeotati.ve; Richard Green, n, General Counsel, Medical 
Association of Georgia; H. Andrew Owen, Jr., Member, Slate Bar of Georgia, FoyDevine, 
Chairperson, Adviso1y Committee on Legislation; Andrew J. Whalen, ID, 
Member, Advisory Committee on Legislation. 

Staff P1·csent 

Cliffl3rashier, Assistant Executive Director, Kitty Burgess, Director of lufonnation; and 
Bridget Bagley, Assistant General Counsel. 

Legislntiou 

t. Senate BiU 553 
Foy R. Devine, Chaim1an of tile Advisory Committee on Legislation, rep011ed on 
Senate Bill 553 relatu1g to arbitration of certain medical malpractice claims. The 
Executive Committee, with the advice of guests heretofore listed, discussed this 
p!'oposed legislation. The following actions were talcen: 
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a. The Executive Committee, by unanimous voice vote, found Senate Bill 
553 to be witbin lhe scope of the purpose oftbe State Bar of Georgia. 

b. The Executive Committee, by unanimous voice vote, fOund that Senate 
Bill 553 could not reasonably have been submitted for consideration by 
the Board of Govemors in accordance with existing policies. 

c. The Executive Committee, by unanimous voice vote, opposed Senate Bill 
553 and adopted the following resolution: 

RESOLUTION 

WHEREAS, Senate Bill 553, as rcccnlly passed by the State Senate, would 
eliminate trials by jmy or judge for tort claims arising out of obstetrical and all 
related anesthesiological, pediatric and neonatal care services where actual 
damages appear to be $100,000 or more, except for all such claims related to 
ab011ion or sterilization procedures negligently performed; and 

WHEREAS, this legislation raises the following significant legal concerns: 

(1) The Constitution of Georgia, ArticleJ, Section I, Paragraph XI provides, 
in pertinent part that "[l}he right to frial by jmy shall remain involiate ... " 

Georgia's guarantee of a right to trial by jmy in most civi l cases and the 
solid common law origios oftort law may create a basic constitutions.! 

naw ill this legislation; and 

(2) The right of access to the courts has been declared to be impe1missibly 
restricted by similar, but far less restrictive legislation, which allowed 
access to Florida state courts for only those medical malpractice claimants 
who first pursued a non·binding arbitration procedure. 

WHEREAS, U1is complex procedure and its profeJTed basis may not have 
received the type of thorough legislative review and consideration which might validate 
such a significant depatiure from existing law; 

NOW THEREFORE, BE IT UESOL VED, tbal the Executive Committee of 
the State Bar of Georgia, acting on behalf of its Board of Govemors, hereby recognizes the 
adverse impact of Senate Bill 553 on the administration of justice and expressly opposes the 
passage oftbis legislation. 

This day of February, 1990. 
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The Woodrow WilSon Alumni Association recently donated approximately $5,000 to the Bar. '!'he money was 
used to purchase a bookcase for tbe State Bar lobby which now hold books relating to the his10ry of the bar. On 
the-evening of June I the State Bar hosted a dedication ceremony at Bar Head!luarters to honor the alumni of 
Woodrow Wilson College of Law for their generosity. 

Organi1:ation of the Stale Bar Committee 
John B. James, Chair of the Organization of the State Bar Conuuittee, repotted that the proposed amendments to 
the State Bar Rules and Bylaws are not in conflict with any other Bylaw or Rule. Followitlg his report, !he 
Board of Governors, by unanimous voice vote, approved the following amendments to State Bar Bylaws and 
Standard Board Policy: 

I. Bylaw Al1icle l, Section 2-Registration of Members (Exhibit G). (This Bylaw must be 
approved by the general membership fol lowing publicalion}. 

2. Slnnding Board Policy I 00-Consistency ofBylaw and Standing Board Policy l 00. Also, pari 
1.04(b), legislative matters concerning contract 

and finance shall be approved by the Executive Committee (Exhibit H). 

South Geomia Office Location 
Five cities were interested in hosting the satellite office in south Georgia. Aller hearing presentations made by 
James B. Durham ofBmuswick; Gerald M. Edenfield and Susan W. Cox of Statesboro; J. Franklin Edenlield of 
Swainsboro; N. Harvey Weitz of Savaruuth; and George Robert Reinhardt, Jr., of Tifton, ballots were 
distributed. The Board of Governors, by majodty vote, chose Tifton, Georgia, as tile localiol\ of the south 
Georgia office. Tifton receive,d 58 votes; Statesboro 13; Savannah !2; Brunswick 8; and Swainsboro 2 . 

• 'cderal Health Care/Tott Rcfom1 
After a report by Foy R. Devine, the Board of Govemors by unan.imollS voice vote, found the subject matter of 
eacb of U1e following Resolutions to be gcm1ane to the legitimate putposes of U1e State Bar; and by unanimous 
voice voles, adopted ·each of the following Resolutions: 

RESOLUTION 

BE IT l!EREB):' RESOLVED, Utat the Board of Governors of the State Bar of Georgia directs !be 
President of the State Bar to write a letter to the members of Ute United States Senate and House of 
Representatives from the State of Georgia, with a copy of this Resolution attached, stating that il is the sense of 
this body !hal the following toJt refom1 proposals referenced in the ABA Legislative Alen dated April15, 1994, 
including specificR!Iy 

(i) limiting compensatory awards for non-economic damages, 
(ii) deducting the amount of collateral source benefits from daruage.awards, 

(iii) requiting periodic payments of future damages on request of a party, and 
(iv) limiting eontingency fees, 

have U:aditionally been reserved to the various states and, Wider our constitutional f01m of govemmcnt, should 
continue to be a matter of policy to be decided by !he various slates and should not be included in federal 
legislation dealing with health care. 

RESO.LUTION 
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BE IT llERE.BY RESOLVED, that the Board of Governors of the State Bar of Georgia directs the 
President of the Slate Bar to write a letter to the members of the United Stales Senate and House of 
Representatives from the State of Georgia, with a copy of this Resolution attached, stating that it is the sense of 
his body that, should any of the following tort reform proposals referenced in the ABA Legislative Alert dated 

Aplil 15, 1994, including specifically 
(i) limiting compensatoxy awards for non-economic damages, 
(ii) deducting the amount of collateral source benefits from damage awards, 
(iii) requiring periodic payments of future damages on request of a party, and 
(iv) limiting contingency fees, 

be addressed by federal legislation dealing with health care, lhe State Bar of Georgia is opposed to said 
proposals. 

Title Standards 
Afier a presentation by Gregmy A. Ward, tbe Board of Governors, by unanimous voice vote, recommended to lhe 
Legislatme the attached proposed Revisions to the Title Standards for the State Bar of Georgie (Exhibill). 

Section Bylaws 

1.. General Practice and Trial Law - The Board of Govemors, by unanimous voice vote, adopted the 
at1ncl1ed (Exhibit J) Bylaw Change of the General Practice and Trial Section. 

2. Health Care Law- The Board of Govel'llOt'S, by unanimous voice vote, adopted the attached (Exhibit 
K)Eylaw Change of Ute Health Law Section. 

J. Patent, Trademark. and Co1>vright Law- The Board of Govemors, by unanimous voice vote, adopted 
the attached (Exhibit L) Bylaw Change of the Patent, Trademark, and Copyright Section. 

4. Real Proparly Law - The Board of Governors, by unanimous voice vote, adopted lhc attached (F..xhibit 
M) Bylaw Change of the Real Property Section. 

L.egal Economics Survey 
Lester M. Castell ow, Chair of lhe Legal Economics Section, gave an ovetview of Ute Competitive Benchmarks 
Database. He stated that lbe Database will provide participating fim1s and attorneys a way in which to evaluate 
their profitability, perfonnance, usc of technology, client relationships, structure, and practice development 
activi ties relative to other fiOlls of comparable size in the State. The Board of Governors, by unanimous voice 
vote, approved conducting the Survey. 

Fiduciaty Law Section 
Jolm M. Cog bum, Jr., rcpo1ted on the activities of the Fiduciaty Law Section. He commented that the Fiduciary 
Law Section bas an active legislative program and au active seminar program. The Section is presently working 
on a complete revision of the Probate Code. A tRSk force has been appointed to investigate the role and effect of 
U1e promotion and marketing of revocable living trusts, primarily by uonlawyers. 

Patent. Trademark & Coovright 
Joel S. Goldman highlighted the activities of the Paten~ Trademark & Copyright Section during 1993-1994, 
'nclnding by-law changes to bru1g the dues structure and election procedures up to dale and to allow 
patticipation of student and associate members. fu addition, he stated their membership increased to 366 from 
last year's total of360. The Section also held a fuJI-day ICLE program in Augusr U1a1 focused on recent changes 
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Members Participating 

D-R-A-F-T 
STATE BAR OF GEORGIA 
EXECUTIVE COMMITTEE 

MINUTES 
F riday and Saturday, Augus t 16-17,2002 

T ile Lodge 
St. SlmGns lslnud, Georgia 

James B. Durham, President; William D. Barwick, President-elect; Robert D. Ingram, 
Secretary; George R. Reinhardt, Jr., Treasurer; James B. Franklin, Immediate Past 
President; Derek White, YLD President; Andrew Jones, YLD President-elect; Peter J. 
Daughtery, YLD Immediate Past President; Bryan M. Cavan; Gerald M. Edenfield; 
Phyllis J. Holmen; DavidS. Lipscomb; Aasia Mustakeem; and N. Harvey Weitz. 

Staff Participating 
Cliff Brashier, Executive Director; William P. Smith, ill, General Counsel; and Sharon L. 
Bryant, Chief OperatiJJg Officer. 

Previous Executive Committee . 
The minutes of the Executive Commi«ec meeting held on May 14, 2002 were approved 
by unanimous voice vote. 

Amicus Bt;ef, New York State Bar v. Federal Trace Commission (FTC) 
Following a report by James B. Durham, the Executive Committee, by unanimous voice 
vote, agreed not to participate in the New York State Bar Association's lawsuit against 
the FTC for its application of U1e Gramm-Leach-Bliley privacy provisions to attorneys. 

Review Panel 
Following a report by Tony Askew, the Executive Committee CO!lcun·ed with the Review 
Panel regarding its capacity to timely hear additional cases, and shares the goal of greater 
consistency of the levels of discipline while at the sanle time hoping to maintain the 
significant improvements that have been achieved in the overall speed of the process. In 
addition, the Executive Committee believes study of the special master component of the 
process could significantly help to reduce the number of cases that currently have 
unnecessary delays. 
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Au81J.>t 16·17, 2002 
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Pendi11g Litigation Against the State Bar 
The Executive Committee received a copy of a letter to the Bar's auditors outlining 
pending or unasserted litigation or claims against the Bar to be material as of June 30, 
2001. 

Casemakern..exis 
The Executive CommiUee received infom1alion on a Casemaker consortium other State 
Bars nave joined or are considering joining. 

IOLTAAmicus Brief 
The Bxecutive Committee, by unanimous voice vole, took the following action in support 
of a review by the U.S. Supreme Cou11 for a rehearing of the IOLTA arguments: 

(1) detenuined that the requested filing could not reasonably have been submitted 
for consideration by the Board of Governors; 

(2) found the subject matter to be within the scope and purpose of the State Bar, 
and 

(3) approved the filing of the brief (Exhibit_), subject to review by the Office of 
General Counsel. 

Savarmah Westin/Meelings 
The Executive Committee received infom1ation on the Savannah Westin Hotel's 
refinancing and reorganization. Thereafter, it discussed the location options for the Bar's 
Annual, Midyear and Board of Governors meetings. With Derek White abstaining, the 
Executive Committee, by unanimous voice vote, approved changing the 2003 ArUJuaJ 
Meeting from the Savannah Westin to Universal's Portofmo Bay HQt~l in Orlanda, 
Florida. Effc>rts will continue to hold the Midyear Meeting in Atlanta and the Fall Board 
Meeting in Savannall. 

Tort Reform 
After cou~ideralion of expected legislation to limit access to the justice system, the 
Executive Committee concluded lhat the matter is gcnnane to the purposes of the State 
Bar. In addition, there is a public need for correct information regarding the impact of 
lolt refolm on malpractice insurance rates. 

Jolu1 A. Nuckolls/Kathy Esellmrt 
The Executive Committee received a copy of a letter to the Bar President from a clienl 
expressing the professional manner in which her attorney, John A. Nuckolls, recently 
represented her. 
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Members Participating 

STATE BAR OF .GEORGIA 
EXECUTIVE COMMITTEE 

MfNUTES 
Tuesday, Febr·uary 25, 2003 
Conference Called Meeting 

James B. Durham, President; William D. Barwick, President-elect; James B. Franklin, 
Immediate Past President; George R. Reinhardt, Jr., Treasurer; Derek White, YLD President; 
Andrew Jones, YLD President-elect; Pet~r J. Daughtery, YLD Inm1ediate Past President; Bryan 
M. Cavan; Phyllis J. !-folmen; DavidS. Lipscomb; Aasia Mustakeem; N. Harvey Weitz; and J. 
Vincent Cook (ex officio). 

Members Absent 
Robert D. Ingram, Secretary; and Gerald M. Edcn{i.eld. 

Guests Present 
Tom Boller; and Ma.-k Middleton. 

Staff Participating 
Cliff Brashier, Executive Director; Wi lliam P. Smith,lll, General Counsel; and Sharon L. 
Bryant, Chief OperAting Officer·. 

Legislatiort 
Following a report by James B. Durham on proposed S.B. 133 regarding tort refom1, the 
Executive CommiUee took the following action: 

I. By UJlan imous voice vote, detennine(! that immediate Bxecutive Committee 
action was necessary since I he Board of Governors will not be meeting unti l April 
5, 2003; 

2. By unanimous voice vole, found the subject matter to be within the legitimate 
purposes of the Bar; and 

3. By unanimous voice vote, opposed the bill due to the reasons set forth in the State 
Bar of Georgia Response to Senate Bill 133 (Exhibit A). 

Old Business 
There was no old business. 

New Business 
There was no new business. 
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Stntc Bar of Georgia Position Regarding 
Amending the Tor t System in Georgia 

The State Bar of Georgia regularly takes positions on legislative proposals tiJat are 
getmane to its legitimate pw-poses and are not political or ideological in nature. 
Although its legislative program is supported by voluntary contributions, it bas 
historically elected to operllte in this manner and to recognize and take advantage of irs 
ability to draw fi-om many and varied experiences and views. The issues raised by 
legislative attempts to "reform" the tort system in this State clearly fall within that sphere 
deemed to be appropriate for considerat ion. A major "tort reform" effo1t occmTed in 
1986/1987. During its meeting in December, 1986, the State Bar's Board of Governors 
adopted Ute following resolution by a vote of90 to I: 

"Because we believe that so-called 'tort refom1' 
unnecessarily vio lates the rights of individuals who resjde 
in or are injured in U1c State of Georgia, and because we 
believe that competent evidence shows overwhe[mjng1y 
that so-called 'to•t reform' will not solve or greatly affect 
the insurance premium crisis, we, the Board of Governors 
of the State Bar of Georgia, reaffirm the principles of the 
cun'Crtl tort system without change; which system has 
worked effectjvely and served tlte people of the State of 
Georgia for well over two hundred years." 

The policy of protecting every citi1.et1's access to the resolution of disputes in an 
available, efficient, and fair judicial system prompted that resolution in 1986 and remains 
tl1e State Bar's primary itttcrest today. Silence would deprive those participating in the 
legislative process of impotiant insights that arc available fi·om no other source and so the 
State Bar of Georgia takes the following position on so-called "tott reform.". 

The Stllte Bar of Georgia appreciates and acknowledges t11e concem of Ll1e 
medical profession regarding increased insurance premiums. Attomeys, business owners, 
and many citizens arc faced with the same problem, especially in the area of hea lth care. 
!t can be debated as to what has caused Ute increase in premiums, but it appears U1at all 
involved acknowledge U1e impact caused by tile current status of the economy in our 
country and state. Proponents of "tort rcfonu" propose dramatic changes to the tort 
system in Georgia, changes that include denying the people of this state access to our 
judicial system in certain types of cases. The State Bar of Georgia opposes any change in 
our judicial process that elimiJtates or limjts an individual's right to access our cow't 
system. Therefore, the State Bar of Georgia is extremely concerned that "tort refomt" 
efforts do not trample this essential right. 

The State Bar of Georgia remains committed to offer its resources to study and 
offer recommendations as to any improvement in the efficiency or faimess of ouc civil 
judicial system, including Lhe elimination of Ji'ivolous litigation. Much of the legislation 
proposed, however, is directed at economic concerns, concems that are difficu lt to 
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analyze during a poor economy. We urge all concerned not to seek dramatic changes in a 
tort system that has served this state for over 200 years based on potential shO!t·term 
economic problems which have a mulli-faceted origin. 

We, therefore, take the following positions regarding efforts to amend the current 
tort system. 

Issues Rega•·diug Venue When There Are Mulliple Defendants. 

It is general ly assumed that the "home" county of a party will be a more favorable 
location for a h·ial than a•1otller county. A plaintiff is required to me suit in the home 
county of tile defendant. OCGA § 9-10-31 deals with situations where there are more 
than one defendant residing in more than one county. The plaintiff must either file 
mullipte suits in more than one county, or one suit naming all defendants in a county 
where at least one defendant resides. Jurisdiction and venue attach when the defendants 
are served with process, and the case begins. 

What happens, however, when the resident defendant, or defendants, are 
discharged fi·om liability. AI that point, all parties are non-residents of the county where 
the case is being tried. The policy questions presented arc: (I) whether the case should 
continue to comt>letion in the original county or be transfeiJ'ed to another county in which 
a defendant resides, (2) if it must be tra11sferred and there is a choice of possible venues, 
who decides upon the county, and (3) if the case is transfen·ed, what effect is to be given 
to the proceedings in the original county? 

Prior to 1999, those questions bad been answered as follows: (1) the case had to 
be lransfen·ed, (2) if Utere was a choice of counties where the case could be sent, the right 
of selection remained wiU1 the plail1tift~ and (3) the new court was required lo make n 
new detem1ination of all issues decided in the original county· even if that resulled in a 
new trial. The result c•·eated a phenomenon unique to Georgia referred to as "vanishing 
venue." If the trial of a case ended with a verdict or mling whiob discha•·ged the resident 
defendant fi·om liability, venue immediately vanished and the court had no jurisdiction to 
enter a judgment, even if the plaintiff had prevailed against all other defendants. The 
case had to be transferred to another county and tried again. Only the discharged 
defendant benefited from the result of the original trial. 

In t 999, the General Assembly addressed these issues. It did not change the law 
with respect to issues (I) or (2), but eliminated the "vanishing venue" phenomenon nfler 
the commencement of trial. To prevent plaintiffs from naming a defendant in bad faith 
simply to gain venue in a particular county, the trial com1 was empowered, upon such a 
finding, to order a transfer of venue before the commencement of trial. 

Some efforts at to11 reform propose to reverse the recent decision of the General 
Assembly and bring back the ''vanishing venue" rule, including the requirement of a 
second trial in the new county. Additionally, they seek to take U1e choice of venue away 
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from the plaintiff and give it to the original court. Since the plaintiff is never given the 
option of bringi11g suit in his or her home county, there is no reason to now deprive 
plaintiffs ofthe limited choice they may currently exercise. 

Expert Witnesses in Professional Malpractice Actions 

Advocates of tort reform propose major changes in existing law regarding expert 
witnesses. OCGA § 24-9-67 cmTently provides that "opinions of experts on any 
questions of science, skJJJ, trade, or like questions sha.IJ always be admissible .... " 
Whether or not someone qualifies as an expert is len to the discretion of the trial judge, 
subject to review under the abuse of discretion standard. The finder of fact detennines 
the credibility of experts. 

Many tort reformers propose the adoption of a new, much more rigid, set of rules. 
Such new rules would apply not only to any expert testifying at trial, but would also 
extend to any expert providing the pre-suit affidavit required by OCGA § 9-11-9.1. 

Suc.h proposals raises a number of troubling policy issues relating tQ access to 
justice and judicial adminiSU'ation. The imposition of numerous criteria for expert 
qua lification will inevitably make ilmucb more difficult, if not virtually in1possible, for 
an injured consumer, especially a consumer of professional services, to retain an cxpe11. 
Since Georgia adopted the pre-suit affidavit requirement of OCGA § 9-J J -9.1 in 1987, a 
plaintiff has been required to retain a qualified expe1t before filing suit ngaiust a 
professional. Of course, plaintiff.~ cannot even present their case to a jury without a 
qualified expel t wilness. 

Finding a Convenient Fornm in Personal Jnjury Actions 

Onrcn!ly any person or entity who is a citizen or inhabitant of Georgia, or a 
traveler who is found in Georgia, is subject to the jurisdiction of our courts and may be 
sued here. The policy underlying this law is rooted in constihttional principles of due 
process recognizing tbat all persons and entities should be legn!ly accountable in their 
home slate, or where they may be found. The domicile of the plaintiff is not considered 
relevant. If a person or entity ti·om another state was wronged in a place outside of 
Qeorgin by a Georgia entity, U1ey may come to Georgia to seek redress in Georgia courts. 
·n1is has long been the lnw, not only il1 Georgia, but all across our nation. 

Some ill-advised tort refonn efforts attempt to ca1ve out an exception to this long 
standil1g general mle. Usually this exception applies only to "personal injury" actions, 
not to contract or business disputes. Reform advocates would require the trial court to 
transfer all personal injury actions arising outside of Georgia and involving a non-
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Georgia plaintiff to any court of general jurisdiction in which U1e action might have been 
propedy filed. 

There are serious potential access to justice impl ications in such proposals. 
Depen,ding upon the existence and reach of a "long ann statute" in the plaintiffs home 
state, Georgia may be the only place where the claim could be brought. Certainly the 
transferee court would not be required to accept jurisdiction of the case. What happens if 
tl1e transferee comt detennines that the action could not have been "J>roperly filed" in that 
court? Is U1c personal injmy claimant then left without any fol'Um to asse1t his or her 
claim? If so, this proposal would have the effect of denying access. Additionally, if 
business litigants were not si~t~i l arly limited in their access to the coUJts of Georgia, i! 
would raise questions of equal protect ion under the law. 

I mmunity from Non-economic dmnngcs for l!:mergency Care 

Another common "refonn" proposed would deny injured parties access to the 
judicial system by granting immunity from liability for noneconomic damages in a very 
broad range of instances where a person goes to a hospital with what is usually described 
as an "emergency medical condition." Cunent Jaw provides no such immunity. 
Hospi tals and health care providers may now be held liable for any damages, whetber 
economic or non-economic, when they deviate from the standard of care and cause injury 
to a patient. Tt should be clearly understood !bat tbe standard of care currently takes into 
account the "emergent" nature of these situations. A health care provider aJld a hospital 
cannot be held liable unless U1ey are found to have failed to measure up to tl1at which is 
generally dono "under the same or similar circumstances." Thus, patients who come to 
hospitals in an emergency are not able to hold medical defendants to a standard of 
conduct that would be expected in non-emergency conditions. Therefore, current law 
already recognizes the special circumstances thnt may be present in emergency treatment 
at a hospital and applies a standard that takes those circumstances into account. 

Many to11 reform proposal~ would grant immunity to hospitals R11d bealtb care 
providers for non-economic damages for care or assistance to individuals who come to a 
hospital with an "emergency medical condition." (Acts or omissions of "gross 
negligence or willfu l or wanton misconduct" are usually excluded from this grant of 
immunity.) Difficult qu~tions such as wJ1at constitutes a medical emergency, when does 
such an emergency end, and what happens \vhen post emergency surge1y is required are 
often glossed over or inadequately covered by such reform legislation. 

Some legislative grants of immunity are so broad lhat tbcy would apply to 
virtually every hospital admission. One would expect a large percentage of patients who 
come to a hospital to suffer at least some type of "medical emergency," if there is an 
absence of medical attention. 
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Grants of immunity are not favored in our law. This disfuvor recognizes the 
policies served by our tort system: (I) encouraging eve1yone to exercise reasonable care 
to avoid injury to oU1crs, and (2) requiring those who negligently injure another to fairly 
compensate them. Granting immunity to ·emergency medical treatment, like all grants of 
immunity fi·om liability, undeonines boili policy goals of the tort system. 

TJ·eatment of Collateral Source Payments 

Prio1· collnteral source legislation has been held unconstitutional by the Supreme 
Court of Georgia. Any analysis of collateral source payments requires a brief discussion 
of tbe broader policy considerations. At issue is how much a defendant, who bas been 
held liable, should be ordered to pay to the injured pJalntifE As a general mlc, when n 
personal injury is inflicted upon a person as a result of the negligent conduct of another, 
the law requires the negligent party to fu lly compensate the injmcd party for all of the 
damages caused. Those damages fall into two categories: (I) "general" or "non
economic" damages, and (2) "special" damages, also referred to as "economic" damages. 

The amount of general damages is not easy to determine. Examples are pain, 
suffering, disfigurement, disability and loss of enjoyment of life. Initially, the amount of 
general damages is detcnnined by the en lightened conscience of impartial jurors. 

fn contrast, the amotmt of special damages is usually fuirly easy to calct1late, 
especially where they have already been incun·ed. Examples are medical bills and lost 
income. Where an injury is pemJanent, or will last beyond the lime of trial, the plaintiff 
can recover future special damages, if the evidence will permit the finder of fact to 
determine the amount with reasonable ccl1ainty. Collateral sources payments come into 
play only with respect to special damages. 

At the time of tria l, many plaintiffs have already received the benefit of payments 
for some of their medical care or lost earnings from various "collateral sources,'' meaning 
that the source of the payments are not related to the defendant Examples of such 
payments are health insurance pol icies, medical paymen1s from an automobile policy, 
workers compensation benefits, and public assistance programs such as Medicare and 
Medicaid. Often, there may be a potential for future payments from collateral sources. 

The policy question raised by collateral sources is who should receive the ultimate 
benefit of such payments? Possible choices are: (1) the injured person, (2) U1e negligent 
wrongdoer or their liability insurance company, (3) the source oftl1e collateral payments, 
or ( 4) some combina!ion of these eJitilies. 

With ce11ain exCeptions, Georgia law cunently provides that the injured person is 
entitled to receive fi·om the liable defendants fhll compensation for all economic and non
economic damages. Once that occurs, the injuTed person must pay back to the collateral 
source the economic damages initially paid to, or on behalf of, the injured person. 
Neither the negligent wrongdoer, nor its liability insurer currently e!1ioys the benefit of 
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any collateral source payments to the injured person. Instead, the wrongdoer must pay 
the full amount of the damages it caused. The obligation of the injured person to 
reimburse the collateral source payments minimizes, or eliminates, a double recovery for 
the plaintiff. The obligation of the plaintiff to repay Medicare and Medicaid applies even 
if the injured person has not been fully compensated. Thus, in U10se cases U1e injured 
person is not made wltole. 

Against this background, advocates of tort ref01m often propose to completely 
reverse the policy detenninations currently iu effect. Under their approach, all collateral 
source payments, with the exception of gifts aud life insmance proceeds, must be applied 
by the trial court to "reduce" the special damages awarded to the plaintiff by the finder of 
fact. Additionally, many so·called rcionners would prohibit all providers of collateral 
source benefits, except for Medicare and Medicaid, from obtaining reimbursements. TI1e 
combined effect would be to gnmt reduced liability to all pcrsOJJal injury wrongdoers and 
their liability insurance carriers by giving all the benefit of collateral source payments to 
the defendant. 

Caps on PuultiveDnmagcs 

In 1987, tbc General Assembly imposed a $250,000.00 limit on punitive damages. 
However, the legislat11re reiterated U1at the policy underlying punitive damages was to 
·•punish, penalize, or deter" wrongdoers fi·orn acting with "willful misconduct, malice, 
fraud, wantonness, oppression, or that entire want of care whiclt would raise the 
presumption of conscious indifference to consequences." In ftn1herance of that policy, 
and in recognition that large COI]JOflltions would not be dete1Ted by only $250,000.00, the 
General Assembly created an exception to tbe cap for product liability cases. OCGA § 
51-12-5. 1(e). As part of that policy decision, the legislature restricted punitive damage 
awards to one recovery for any "act or omission." It did so to preve11t a product 
manufacturer from multiple punitive damage awards for the same conduct. The 
legislature also required that 75% of I he award, nfter deducting costs 81\d attorneys fees, 
be paid to the treasu1y of the stale. This provision was intended to spread t11e benefit of 
punitive damage awards to a broader group of people than the plaintiff. Thus, the 
General Assembly weighed all of lhe competing policy considerations with respect to 
punitive damages in product liability cases and s!J11ck a fairly elaborate balance. 

Proponents of tort reform propose to eliminate that balance and bring product 
mauut:1cturers under the umbrella of limited liability no maUer how egregious their 
conduct or enonnous their net worth. If adopted, lhoir approach would totally eliminate 
tltc policy served by punitive damages io p•-oduct liability cases. Moreover, there bas 
been no evidence presented U1at would prove, or even suggest, that tlte current provisio.n 
is not serving the best in.terests of the people of Georgia. 
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Elimination of Joint and Severn! Linbility 

As with many of their proposals, tort refonn advocates puslt to eliminate joint and 
several liability would effect substantial policy changes. To fully understand these 
proposed changes, a brief review oftbe current law is necessary. 

Joint and several liability comes into play only when each of the following 
circumstances are present: (I) a person or entity has sustained an indivisible injury to 
their person or property, (2) that indivisible injury was caused by the combined acts· or 
omissions of more than one defendant, and (3) eacb defendant, had they refrained from 
the wrongdoing, could have totally avoided inflicting the indivisible injury upon t~e 
victim. 

A hypothetical situation may help to explain the rule. Assume·that Ms. Victim is 
standing on the sidewalk at the n011h east comer of tile intersection of Main and First 
Streets. Assume that Mr. Speeder, who is driving cast on Main Street, has the green 
light, but is exceeding the speed limit by 20 miles per hour. Assume that Ms. Inattentive, 
who is drivi~g north on First Street, fails to stop for the red light. The two vehicles 
collide in ~1e inter~ection and one of fhem is propelled onto the sidewalk severely 
injuring Ms. Victim. 

Under the principles of joint and several liability, Ms. Victim may obtain a 
judgment against both Mr. Speeder and Ms. fnattentivc, making them jointly liable Jbr 
the full amount of her damages. She cannot collect more than the total amount of the 
judgment. However, she may collect all of the judgment from either defendant, or a part 
f1·om each. [f either defendant pays more than his o1· her pro-rata share, be or she has a 
right of contribution f1·om the other defendant for the difference. If one of the defendants 
has limited resources, or is insolvent, Ms. Victim is not required to bear thnt bw·den by 
receiving a reduced recovery. The pojjcy of the rule is to place tJ1e burdert of limited 
resources or insolvency of one wrongdoer upon the other wrongdoer, because either of 
them could have totally avoided !he injury to the victim. 

This analysis accurately describes current Georgia Jaw, if Ms. Victim bears no 
responsibility whatsoever for her injury. However, if the hypothetical were cbaJ)ged so 
that Ms. Victim was to some degree responsible, the traditional rule of joint and several 
liabi lity changes. Pirst, if she were dnmk and stumbled out into Main Street against the 
light, the jury might deteJmine that she was 50% or more responsible for her injury. 
Under tbat circumstance, she would be completely barred fi:om recovery. 

Second, if it is assumed that Ms. Victim was sober but simply attempted to cross 
Main Street against the light, the jury might decide tl1at she was less than 50% 
responsible for her injury, but did bear some responsibility; let's assume 20%. Under that 
circumstance, the jury would be required by Georgia.law to reduce Ms. Victim's total 
damages by 20%. In addition, the jury may, but is not required, to apport_ion the 
remaining 80% ofthe damages between Mr. Speeder and Ms. Inattentive according to the 
jw-y's determination of their degree of f.1ult. Assume they determined that Mr. Speeder 
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was 50% at fault and Ms. Inattentive was 30% nt fault. Because Ms. Victim was to some 
degree responsible, she might lose the advantages of a judgment against both defendants 
for 80% of her damages. If Mr. Speeder, the 50% at fault defendant, were insolvent, Ms. 
Victim would only be able to recover from Ms. Innuentive 30% of the damages. Thus, 
Ms. Victim"s negligence would have cost her 70% of her damages. 

Reformers propose to completely eliminate the joint and several rule in al l cases, 
even where the victim is totally without fault. They would require the trier of fact, in 
every case, to apportion the award of damages among the persons who are liable 
according to the degree of f.1ult of each person. Thus, it would unfairly place the burden 
of insolvency or limited resources upon a fault· free victim, and reduce the liability of 
solvent defendants even though they could have completely avoided all inj uty to the 
victim. 

Damngc Limitations In Iyfedlcal Malpractice Cases 

Other tort reform proposals would impose dmstic limitations on both "non
economic" damages and "future" damages in medical malpractice cases. Advocates 
propose to limit non-economic damages for all injuries or deaths caused by medical 
malpractice to a set amount, usual ly $250,000.00. Tbe State Bar opposes any cap on 
damages which compensate individuals. 

In addition, such proposals often require that all awards of "'futu(e damages" 
exceeding a set amount, usually $50,000.00, be satisfied with periodic payments funded 
tltrougb an annuity. Such requirement would apply to all future damages, both economic 
and non-economic. One effect of tl1is requirement would be to completely destroy the 
ability of tbc injured person to deal with the unexpected and unant icipated needs that 
arise in the future. Perhaps the most significant effect ofUais proposal would be to enable 
medicnl malpractice judgment debtors, and U1eir liability insurers, to pay their judgments 
at a fraction of the amount awarded through purchasing an annu ity. All fi1ture damages 
are reduced to present value at trial. This mlo in effect reduces value a second time, 
leaving the injured party with insufficient funds in the future to pay for care and other 
expenses due to innation. 

Conclusiou 

The State Bar of Georgia opposes any attempt at so-called "tort reform" that 
would in any way impair public access to a fair and efficient system of justice. In 
addition, there are proposals which do not directly affect access, but Impact efficiency 
and faimess. The State Bar of Georgia offers to work with other interested parties in 
addressing any issue to design legislation that would deter fi"ivolous lawsuits without 
depriving injured parties ofthcir time honored right of access to the COUI1S for justico. 

~~hlbll A 
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(2) Non-Profit Code Revision 

Criminal Law Section 
(I) Amendment to Discovery Lnw 

Real Prope1ty Law Section 
(I) Cancellation of Satisfied Tax 

Executions 

Passed by unanimous Motion to amend so as to 
voice vote eliminate the change in venue 

provision failed by majority 
voice vote 

Motion to approve, as . 
submitted, passed by 2/3'd's 
majority voice vote 

Passed by unanimous Motion to table passed by a 
voice vote hand vote of 49 in favor to 

47 opposed 

Passed by unanimous Passed by unanimous 
voice vote voice vote 

(2) Cancellat ion ofSatis£ied Judgment Passed by unanimous Passed by 213rd's majority 
voice vote Executions voice vote 

Appellate Practice Section 
(l) Georgia Appellate Practice nnd 

Educational Resource Ceuter 
Funding 

Other Legislative ftems 
(I) Clerk's Authority Pee Sunset 

(2) Patriot Jury Act of2004 

Passed by unanimous 
voice vote 

Passed by ullanimous 
voice vote 

This item was presented for information. 

This item was presented for information. 

Tbe Board decided to allow the Executive Committee to act on 2004 loti reform bills rather than 
call a special meeting or meetings of the Board. At that time, the Board was infonned that the 
probable position of the Executive Committee would be consistent with the Bar's tJOSition dating 
back to 1986 and the 2003 posilion paper. 

Thereafter, Tom Boller provided a preview of the upcoming 20041egislative session. 

ChiefJnstice's Commission on Professionalism Resolutions 
William D. Bmvick and Sally Lockwood presented resolutions to the families of Chief Justice 
Thomas 0. Marshall and J\ldge RichardS. Gault expressing the Commission's sincere and 
profound appreciation to thcil' fami lies for.their lifet ime of service to the legal profession and the 
Stale Bar of Georgia. 

Judicial Selection and Retention 
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l. By unanimous voice vote, recommended a $9 dues increase for tbe 2004-05 Bar year, 
based on dues indexing nt4.5%; 

2. By unanimous voice vote, recommended an additional $9 dues increase for Casemaker, 
which, wiU1 the above dues indexing, would set the 2004-05 dues level at $208 for active 
members; 

3. By unanimous voice vote, recommended Section dues mnging from $5 to $40, without n 
nagative (opt out) check-off for current Sections' dues; 

4. By unanimous voice vote, approved assessments for the Bar Facility and Clients' 
Security Fund for new members; 

5. By majority voice vote, failed to approve a motion recommending a $50 negative (opt 
out) check-off for Georgia Legal Services, with» one-year sunset; 

6. By unanimous voice vole, approved a motion recommending that the dues statement 
adhere to the same format as last year's, reflecting a $20 negative (opt out) check-off for 
legislation, and a positive (opt in) check-off for Georgia Legal Se1vices with a new 
suggested contribution amoulll of$150; and no addition of a positive (opt in) check-off 
for the Lawyers Found<~ lion, as was •·equested; and 

7. By unanimous voice vote, approved recommending that $800,000 be lransfened from 
unrestricted operating reserves to the Bar Center budget to fund the completion ofthc 3'd 
f'11oor conference center as follows: $1,100,000 Cy Pres Grant 

$1,000.000 Foundation Grant 
$1,200,000 Draw on Existing Loan 
$ 800,000 Transfer 
$4,100,000 Total 

Legislation 
Tom Boiler provided an update on pending legislation. Thereafter, the Executive Committee 
took the following aclion afier determining, by unanimous voice vote, U1at 1) each legislative 
proposal is germane to the legitimate purposes of the bar, and 2) action on each proposal could 
not reasonably have been submilled for consideration by !be Board since U1e Board docs not 
meet until March 27, 2004: 

Legislative Proposal 
I. Tort Reform 

(a) White Paper By unanimous voice vote, reaffinned the Bar's 
position taken in its position paper adopred last 
year by the E!xecutive Committee on Febntary 
25, 2003, and ratified by tile Board on Aprll 15, 
2003 
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(b) H.B. I 396- Emergency Br\dorsed by unanimous voice vote 
Room Liability (Exhibit A) 

(c) S.B. 434 - Attomey Fee Limits Opposed by unanimous voice vote 
(Exhibit B) 

2. Business Lmv Section 
(a) S.B. 488- Georgia Sccwities Act Approved by unanimous voice vote 

3. H.B. 1311 -Real Estate Closiu~ 

4. Jury Pabiot Act 

5. SB524-Denial ofJusliceBill 

Approved by IU1Animous voice vote 

By unanill!ous voice vote, took no action, but dirreted 
the Bar's lobbyist to rep01t that the Executive 
Committee has SClious concerns regarding fees and 
otl1cr issues raised in U1e act, and to closely monitor 
ruJY progress on it and report it back to the Executive 
Committee 

Opposed by tuJrutimous voice vole 

Thereafter, the Bar's lobbyist was directed to keep n subcommittee, consisting of the President, 
YLD President, Sec1·ctary and Treasurer, abreast of all tort reform issues and revisions as tt1ey 
develop. 

Young Lawyers Division 
Andrew W. Jones reported on the various activities of tbc YLD, including a reception/get
together held on February L7, 2004 for young lawyers in the Augusta area, the long-range 
planning mecling on Febtua1·y 21,2004, lhe YLD Spring meeting on April l6-19, 2004, a1td the 
successful suit drive at the Midyear Meeting sponsored by the Community Service Projects 
Committee. He also announced that activities are being organized for young lawyers in 
conjunction with the ABA Annual Meeting, which lakes place this August in Atlanta. 

2004 Judicial Election 
WilliatnD. Barwick provided ru1 update on the activities of the Comts Future Committee 
regarding judicial elections, Ute creation of an independent panel being formed to oversee 
judicial conduct for the 2004 judicial elections, and the possibility of a Bar judicial poll iftl1erc 
nre contested appellate races for the upcoming elections. 

Florida Bar Mailine Label Policy 
The Executive Committee received information on the Florida Bar's selling of its mailing list to 
au orgru1 ization that sent 0111 racist propaganda to its members. 

GA WLINY Life Mailing Labels 
CliffBrashier reported on a request for mailing labels, at the market rnte, by GA WL on behalf of 
New York Life Insurance Company, which it is recommending as a member benefit to it 
members. The Executive Committee approved the sale of the labels, subject to the mailing 
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Nomination of ABA Delegates 
The Board, by unanimous voice vote, nominated the following atlomeys to a two-year term to 
the Georgia ABA Delegate positions indicated: 

~ Delegate 
2 George Mundy 
4 Donna G. Barwick 
6 Immediate Past Presidem 

Adyisorv Committee on Legislation 
Following a report by Gregory L. Fullerton on proposed legislation, the Board look the following 
action: 

Legislative Proposa) 

Real Property Law Section 
(11) Conversion of Mobile Homes 

to Real Property 

Gem1ane to Purposes 
OflheBar 

Passed by unanimous 
voice vote 

(b) Vesting of Title in Certain Trusts This item was tabled 

Suppott on Merits 
2/3 Majority 

Passed by unanimous voice 
vole 

Funding for Loan Forgiveness Program Passed by unanimous Passed by unanimous voice 
voice vote vote 

Tom Boller provided an update on the Georgia General Assembly. 

Rob Reinhardt provided a report on Keller v. State Bar of California. 

Rob Reinhardt announced that the Bar would be working with Jay Morgan, a second lobbyist, to 
supplement Tom Boller's service on appropriate legislative issues. Mr. Mo.rgan's services will 
be paid out of the voluntary legislative fund. 

Following a report by Rob Reinhardt on 1011 reform issues, the Board took tbe following action: 

I. By 213"t.s majority voice vote, dclemtined the subject matter to be gennane to the 
legitimate purposes of the Bar, nnd 

2. By majority hand vote, the Board approved a motion recognizing the auUtority of the 
Executive Commillee to act on its behnlfwith regard to 2005 tort reform issues. Tt also, 
by the same vote, approved the updated version of the 2003 position paper as a general 
statement of its present feelings and in aid of and not in limitation of the Executive 
Committee's ability to act and react with regard to tort reform issues. 

90 



Members Participating 

STATE BAR OF GEORGIA 
EXECUTIVE COMMITTEE 

MINUTES 
Wednesday, January 19,2005 

Via Teleconference 

George R. Reinhardt, Jr., President; Robert D. Ingram, President-elect; J. Vincent Cook, 
Treasurer; William D. Barwick, fmmediate Past President; La1trel Payne Landon, YLD 
President; Damon Blmore, YLD President-elect; Andrew Jones, YLD Immediate Past President; 
Bryan M. Cavan; Phyllis J. Holmen; DavidS. Lipscomb; and N. Harvey Weitz. 

Members Absent 
Gerald M. Edenfield, Secretary; Jeffrey 0 . Bramleu; and Aasia Mustakecm. 

Staff Pat1icipating 
CliffBrasbier, Executive Dit-ector; William P. Smith, JU, General Counsel; and Sharon Bryant, 
Chief Operating Office•·. 

Legislation 
Tom Boller provided an update 011 proposed tort legislation, and Linton Johnson provided 
proposed media mmcrials for· review. Rob Reinhardt announced tltat a position paper on c~ps 
and immunity would be distributed to the Executive Committee members for review and 
comment, and forwarded to Board memi>ers to distribute to their legislators. 

Judicial Poll 
The Executive CommiUee, l.ly unanimous voice vote, authorized the President and Tom Boller, 
subject to the approval of the Presidents oft he CoutlciJs of Superior and State Court Judges, to 
request that the appropriate judi<;iaty chair conduct an anonymous poll of the Superior lllld State 
Court judges to obtain factual informRtion regarding their courtroom experience over the 
operation of Georgia tort law. 

Adjournment 
There be.ing no further business, the meeting was adjourned. 

Gerald M. Bdenlicld, Secretary 
Approved: 

George R. Reinhardt Jr., Pt-esident 
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STATE J3AR OF GEORGIA 
EXECUTIVE COMMlTIEE 

MINTITES 
Moutlny, Janunry 24, 2005 

Via Teleconfet·ence 

George R. Reinhardt, Jr., President; Robert D. Ingram, President-elect; Gerald M. Bdenfield, 
Secretary; J. Vincent Cook, Tteasurer; William D. Barwick, Inunediate Past President; Laurel 
Payne Landon, YLD President; Andrew Jones, YLD Immediate Past President; Bryan M. Cavan; 
Phyllis J. Holmen; Aasia Mustakecm and N. Harvey Weir-<:. 

Members Absent 
Damon Elmore, YLD President-elect; Jeffrey 0. Brnmlell; and DavidS. Lipscomb. 

Staff Participating 
Cliff Brashier, Executive Director; William P. Smith, m, General Co11nsel; and Shoron Bryant, 
Chief Operating Officer. 

Public lnfom1ation Campaign 
Tom Boller and Linton Johnson provided an update on proposed tort legislation, and 
opinion/editorial pieces provided to Board members for submission to their local newspapers 
regarding caps and immunity issue.~. 

Rob Reinhardt announced that the Council of Superior Comt Judges is contacting its members 
for teed back regarding a proposed judicial survey about their courtroom experience ovc1· the 
operation of Georgia tort Jaw, 

The Executive Committee agreed to contact Board members in various cities and request that 
those members enlist the suppo1t and action of other lawyers in their conmumity in contacting 
their legislative l'!lpresentalives on the iss\tes of caps and immunity, ns outlined in the January 
21st email and brief paper sent by the President to all Board members. 

Inverse Condemnation Legislation 
Following a report by Rob Reinhardt regarding inverse condemnation legislation, the Executive 
Committee referred the issue back to the Advisory Committee on Legislation for its inpm and 
recommendation. 

Gramm-Lcach-Biilcy Act-Amicus Curi(le Brief 
The Executive Committee considered a request to participate with other state and local bar 
associations i11 filing of a brief as amicus curiae in caseS No. 04-5257 and No. 04-5258, 
American Bar Association v Federal1i·ade Commission and New York State Bm· Association v 
Federal Tmde Commission in The United States Com'! of Appeals for the District of Columbia 
Circuit. The issue is the applicability of the Granun-Leach-Bliley Financial Modemization Act 
to lawyers. Aller considering the t>roposed brief the Bxecutive Committee took the following 
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action: 

I. By unanimous voice vote, determined U1at immediate Executive Committee action 
was necessary since the Board of Governors will not be meeting unlil April9, 2005; 

2. By w1animous voice vote, found the subject matter to be within the legitimate 
purposes of the Bar; and 

3. By unanimous voice vote, suppo11ed the filing of the amicus brief, signed by the 
President. 

Legislation 
The Executive Committee, by unanimous voice vote, adopted the following approach regarding 
tort reform: 

1. Tbe Stale Bar's position will be to strongly oppose caps and immunity for access to 
justice reasons, while being open to discussions and a resource for the legislature on other 
tort refom1 issues suah as joint and several, expett witness and other issues. 

2. Specific bills and compromises will be presented to tbe Executive Committee for 
approval, if at a II possible. 

Following a report by Rob Reinhardt that Jay Morgan will nor be able to assistlhe Bar with its 
legislative program, the Executive Committee, by unanimous voice vote, authorized him to 
contact Cllarlcs Tanksley to serve as a second lobbyist for the Bar on appropriate issues, for an 
amount not to exceed $42,000 paid out oflhe legislative funds. 

Legislative Dinner 
The Executive Committee, by unanimous voice vote, aut110rized that the legislative dinner, 
including food, beverage, extra help ai\CI cleaning, and non-lawyer parking, be pa id from the 
legislative fund. 

Casemaker 
Cliff Brashier reported on plans for ~1e Slate Bar staff to provide Casemaker tra ming, whether at 
seminars or in-house, without fee except for mandatory CCLC fees paid for by the attorneys who 
receive MCLE credit. Priority wil l be given to seminars and local and circui t bar associations in 
order to provide training to the largest audiences first. 

Bar Media Conference 
The Executive Committee received the agenda fot· the Bar Media Conference on January 29, 
2005. 
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Members Particirmting 

STATE BAn OF GEORGIA 
EXECUTIVE COMMITTEE 

MlNUTES 
Monday, Jnnun~-y 31, 2005 

Vin Teleconference 

George R. Reinhardt, Jr., President; Robert D. Ingram, President-elect; Gerald M. Edenfield, 
Secretary; J. Vincent Cook, Treasurer; William D. Barwick, Immediate Past President; Andrew 
Jones, YLD Immediate Past President; Bryan M. Cavnn; Phyllis J. Holmen; A asia Mustakeem 
and N. Harvey Weitz. 

Members Absent 
Laurel Payne Landon, YLD President; Damon Elmore, YLD President-elect; Jeffrey 0. 
Bramlett; and David S. Lipscomb. 

Staff Participating 
Cliff Brashier, Executive Director; William P. Smith, lll, General Counsel; and Bob 
McCormack, Bar Counsel. 

Legislation 
The Execut ive Committee reviewed the State Bar's grassroots efforts to present the position on 
tort reform (Senate Bill 3) to Senators and to the public via newspaper editorials and letters to 
editot-s fromlocallawyer-s. That position is attached as Exhibit A. These efforts will be 
expanded to add House Rcpresen~1tivcs. 

Adjoumment 
There being no futiher business, the meeting was adjoumed. 

Gera ld M. Edenfield, Secretary 

Approved: 

George R. Reinhardt Jr., President 
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STATE BAR OF GEORGIA 
POSITION ON ~APS ON DAMAGES 

AND EMERGENCY ROOM IMMUNITY 

EC Jan. 31, 'OS 'lldl f\ 

The State Bar of Georgia has historically taken positions in favor of legislative proposals 
that protect every citizen's right to seek redress of disputes in a fair and efficient judicial 
system for everyone, regardless of wealth or influence. · 

Likewise, the State Bar has consistently opposed public policy initiatives that limit or 
deny access to justice. In the current debate over civil justice refonn, two issues stand out 
as being particularly hannful to the continuation of the civil justice system that has served 
the people of Georgia for more than 200 years. 

The State Bar strongly opposes legislative proposals that would deny a citizens' right to 
justice by (l) placing an arbitral)' cap on the amount of non-economic damages in 
medical malpractice cases, and (2) granting complete immunity to emergency room 
healthcare providers. 

Caps on Damages 

A cap on non-economic damages, proposed at $250,000, would limit the access of 
medical malpractice victims in Georgia to tl1ei.r constitutionally guaranteed trial by jury. 
In adclition, evidence from other states where caps have been imposed shows there has 
been little or no impact on the rising costs of medical malpractice insurance premiums. 
Please.qonsider the following filets: 

II Caps violate tJte Georgia Constitution's guarantee to its citizens of their right 
to tria l by jury a:od·right to the courts. These are enumerated in the Bill of 
Rights found in Article I ,.Section I, paragraphs XI and XII. Arbitrary limits on 
non-economic damages were declared unconstitutional on similar grounds in 
Oregon and illinois. 

Ill Caps are particularly )larmfQ[ to the most economically vulnerable people in 
om· society. Retiied individuals, homemakers, and the unemployed would be 
unable to recover any amount beyond the cap to meet future financial needs 
related to child care, spousal care, disability, diminution of quality of life, pain 
and suffering, · 

II Caps do not lower 01· stem the increase in medical malpractice insurance 
premiums. A national study published by Weiss Ratings Inc., an independent 
insurance rating agency, found that between 1991 and 2002, the 19 states with 
caps on non-economic damages actually saw median premiums increase by 48 
percent. In comparison, meclian premiums rose by only 36 percent in states 
witlJout caps, including Georgia. 

• Juries tend to produce rational and predictable results. A University of 
·Georgia study shows oftlJe tort system that defendants typically prevail in the 
more complicated trials, such as those involving claims of meclical malpractice. 
This finding is consistent with the Medical Association of Georgia' s statistics on 
malpractice trial outcomes. 
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51 Caps do not lower healtl1 care costs. A 2004 study by the nonpartisan 
Congressional Budget Office reported that p1alpractice costs account for Jess than 
2 percent of the nation's total spending on health care. Even if non-economic 
"pain and suffering" damages were completely eliminated, the average Georgian 
wouldn't see his or her health care bills lowered. 

Emergency Room Immunity 

Generally, providing legal immunity to any single group limits access to justice for 
another group of people. Under the legislative proposal, individuals injured as a result of 
the negligent acts of an emergency room healthcare provider would have no recourse in 
regard to the non-economic damages that are normally recoverable. These facts should be 
considered; · · 

1:1 Emergency room healthcare providers already receive special protections. 
Current law allows for recovery for damages when any healthcare worker 
deviates from the standard of care and cause injury to a patient. For emergency· 
room healt.bcare providers, the standard of care is adjusted in "emergent" 
situations to take into account the circumstances that may be involved in 
providing that type of car,e. 

1:1 Many underprivileged Georgians use the emergency mom as their source of 
primary healthcare. In those situations, the stated rationale of recognizing the 
emergent nature of the. treatment does not apply. This proposal would simply 
preclude injured emergency room patients from seeking recovery for the negligent 
acts of any healthcare provider who happened to be performing t).1ose services in 
an emergency room. 
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Members Partjcil>aling 

STATE BAR 011 GEORGIA 
EXECUTIVE COMMITTEE 

MINUTES 
Wednesday, February 16, 2005 

Via Teleconference 

George R. Reinhard!, Jr., President; Robert D. fngram, Pr·csidcnl-elecl; 1. Vincent Cook, 
Treasurer; Gerald M. Edenfield, Secrelary; Laurel Payne Landon, YLD President; Damon 
Bhnore, YLD President-elect; Andrew Jones, YLD Immediale Past Presidenl; Jeffrey 0. 
Bramlell; Bryan M. Cavan; Phyllis J. Holmen; and Aasia Mustakecm. 

Members Absent 
William D. Bmwick, Immediale Past Presidcru; DavidS. Lipscomb; and N.Harvcy Weitz. 

Slaff Participating 
Cliff Brashier, Executive Director; Sharon Bryant, Chief Operating Officet~ and Bob 
McCormack, Bar Counsel. 

Legislation 
The Executive Committee, by unanimous voice vole, took the following action with regards lo 
allachcd HOuse Bil ls 150 and 366: 

I. By unanimous voice vote, delermincd that immediate Executive Committee action was 
necessary since the Board of Governors will not be meeting until Apri l 9, 2005; 

2. By unanimous voice vote, found the sul.lject mattet· to be wilhin the legitimate putposes 
oft he Bar; and 

3. Took tl1e following legislative positions: 

a. Opposed House Bil l 150 (Exhibit A). Underthesepamtion of powers doctrine, the 
regulation of the practice of law, including admission, is the exclusive function of the 
Judicial Branch. In addition, the Stale Bar supporls higher accreditation standards 
currently required in Georgia. 

b. Opposed House Bill 366 (Exhibit B). The goal of a statewide, uniform, constitutioual 
indigent defense system with appropriate standards is better served by tite existing 
provisions of Code Section 17-12-36. 

Thereafter, the Executive Committee authorized the President, Tom Boller, Rusty Sewell, and 
Charles TaJtksley to communicate with the Governor's office its continued opposition to tort 
r·cform issues that negat.J vely impact access to justice. 
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Bar Center 
CliffBrashiet· provided an update on Bnr Center acliviUcs. 

Future Meetings Schedule 
The Executive Committee received a CO[ly of the Future Meetings Schedule. 

Kennesaw State University's Chinese Delegation 
The Executive Committee received a COJ>Y of a thank you teller to the Bar from Kennesaw State 
University's Center for lntemational Training Continuing Education for recently hosting a 
Chinese delegation of senior government officials, professionals and business executives to learn 
about Bar admissions and discipline. 

New York Lawyer Advertising 
The Executive Committee received infom1nlion on new advertising restrictions for New York 
lawyers approved by rhe New York Appellate Division. 

West Vit:sinia Lawyer Advertising 
The Execut ive Committee received u C!)PY of the West Virginia State Bar's Lawyer Advc1tising 
Commission. 

New Jersey Lawver Advertising 
The Executive Committee received informat ion on the New Jersey Supreme Court Committee on 
Altomey Advertising's Opinion 39 tbat bars lawyers from advertising they are in the "Best 
Lawyers" or "Super Lawyers" mnkings and participating in the voting for such honors. 

Tot1 Refom1. Dr. Kelly Thrasher 
The Executive Committee received n copy of a leiter pl'inted in the Atlm1ta Business Chronicle 
by a local pat ient-safety advocate on how tot1 reform failed to reduce doctor's malpractice 
insw·ancc rates in Georgia. 

State Bar Election Statistics 
The Executive Committee received B~r election statistics indicating the percent of voting 
members and those util izing intemel voting. 

Georgians for Preservation Action 
The Executive Committee received inlbrmation on Georgians for Preservation Action, which is 
seeking to establish a program of slate matching grant funds and technical assistance services to 
assist local comnnmities around the Slate in rehabilitating their historic courthouses. 

Old Business 
There was no old business. 
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