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PART I  
CREATION AND ORGANIZATION

CHAPTER 1 
CREATION AND ORGANIZATION

Rule 1-101. Creation.
 Pursuant to the authority of this court and the Act of the General 
Assembly approved by the Governor on March 11, 1963 (Georgia Laws 
1963, page 70) the State Bar of Georgia is hereby created and established.

Rule 1-102. Powers.
 The State Bar of Georgia shall be a legal entity; may sue and 
be sued; shall have perpetual existence; may contract; may purchase, 
receive, lease, acquire, own, hold, improve, use, and otherwise deal 
with real and personal property and any legal or equitable interest in 
property, wherever located; may sell, convey, mortgage, pledge, lease, 
exchange, and otherwise dispose of all or any part of its property; may 
adopt and use an official seal; shall establish a principal office; and shall 
have such other powers, privileges and duties as may be reasonable and 
necessary for the proper fulfillment of its purposes.

Rule 1-103. Purposes.
 The purposes of the State Bar of Georgia shall be:

(a) to foster among the members of the bar of this State the 
principles of duty and service to the public;

(b) to improve the administration of justice; and
(c) to advance the science of law.

CHAPTER 2 
MEMBERSHIP

Rule 1-201. Membership.
 All persons now or hereafter who are:

(1) authorized to practice law in this State or;
(2) authorized to act as a Foreign Legal Consultant shall be 

members of the State Bar of Georgia.

Rule 1-202. Classes of Members.
 Membership in the State Bar of Georgia shall consist of five class-
es: active, foreign law consultant, emeritus, disabled and inactive. The 
bylaws shall make provision for the registration of each active member 
and the location of his or her principal office for the practice of law, the 
registration of each foreign law consultant and the location of his or her 
principal office, and the registration of emeritus and inactive members 
and their mailing addresses.

(a) Inactive Members. All lawyers who are neither engaged 
in the practice of law nor holding themselves out as practicing 
attorneys nor occupying any public or private position in which 
they may be called upon to give legal advice or counsel or to 
examine the law or to pass upon the legal effect of any act, docu-
ment, or law may be inactive members at their election. Members 
who are in military service may be inactive if they so elect.

(b) Active Members. Active members shall be all other law-
yers including judges but excluding foreign law consultants. Only 
active members of the State Bar of Georgia in good standing may 
vote or hold office in the State Bar of Georgia.

(c) Foreign Law Consultants. Foreign Law Consultants shall 
be those persons, who are licensed under the Rules Governing 
Admission to the Practice of Law as adopted by the Supreme 
Court of Georgia.

(d) Emeritus Members. Any member in good standing of the 
State Bar of Georgia who shall have attained the age of 70 years 
and who shall have been admitted to the practice of law for at least 
25 years, five years of which must be as a member in good stand-
ing of the State Bar of Georgia, may retire from the State Bar upon 
petition to and approval by the Membership Department. Such a 
retired member shall hold emeritus status. An emeritus member of 
the State Bar of Georgia shall not be required to pay dues or annu-
al fees. An emeritus member of the State Bar of Georgia shall not 
be privileged to practice law except that an emeritus member may 
handle pro bono cases referred by either an organized pro bono 
program recognized by the Pro Bono Project of the State Bar or a 
non-profit corporation that delivers legal services to the poor. An 
emeritus member may be reinstated to active or inactive member-
ship upon application to the Membership Department and payment 
of non-prorated dues for the year in which the emeritus member 
returns to active or inactive service.

(e) Disabled Members. Any member of the State Bar of 
Georgia may petition the Executive Committee for disabled status 
provided the member meets one of the following criteria:

(1) the member has been determined to be permanently 
disabled by the Social Security Administration; or

(2) the member is in the process of applying to the Social 
Security Administration for permanent disability status; or 

(3) the member has been determined to be permanently 
disabled or disabled for a period in excess of one year by an 
insurance company and is receiving payments pursuant to a dis-
ability insurance policy; or

(4) the member has a signed statement from a medical 
doctor that the member is permanently disabled, or disabled for 
a period in excess of one year, and unable to practice law.

Upon the Executive Committee’s granting of the member’s 
petition for disability status, the disabled member shall be treated 
as an inactive member of the State Bar of Georgia and shall not be 
privileged to practice law. A member holding disabled status shall 
not be required to pay dues or annual fees. A disabled member 
shall continue in such status until the member requests reinstate-
ment by written application to the membership department of the 
State Bar of Georgia.

Rule 1-203. Practice by Active Members; Nonresidents.
 No person shall practice law in this State unless such person is an 
active member of the State Bar of Georgia in good standing; except as 
provided below:

(1) A person who is not a member of the State Bar of Georgia, 
but who is licensed to practice in a state or states other than Georgia, 
and is in good standing in all states in which such person is licensed, 
may be permitted to appear in the courts of this state in isolated 
cases in the discretion of the judge of such court; or

(2) A person who is not a member of the State Bar of 
Georgia, but who is licensed to practice in a state or states other 
than Georgia, and is in good standing in all states in which such 
person is licensed, may be permitted to appear in the courts of this 
state if such person:

(i) is enrolled in a full time graduate degree program at an 
accredited law school in this state; and

(ii) is under the supervision of a resident attorney; and
(iii) limits his or her practice to the appearance in the 

courts of this state to the extent necessary to carry out the 
responsibilities of such graduate degree program.

(3) A person who is admitted to the Bar as a foreign law con-
sultant pursuant to Part E of the Rules Governing the Admission to 
the Practice of Law as adopted by the Supreme Court of Georgia, 
Ga. Ct. & Bar Rules, p. 12-1 et seq., may render legal services in 
the state of Georgia solely with respect to the laws of the foreign 
country (i.e., a country other than the United States of America, 
its possessions and territories) where such person is admitted to 
practice, to the extent provided by and in strict compliance with 
the provisions of Part D of the Rules Governing Admission to 
Practice, but shall not otherwise render legal services in this State.

(4) Persons who are authorized to practice law in this State 
are hereby authorized to practice law as sole proprietorships or as 
partners, shareholders, or members of:

(i) partnerships under O.C.G.A. § 14-8-1 et. seq.; or
(ii) limited liability partnerships under O.C.G.A. § 14-8-1 

et. seq.; or
(iii) professional corporations under O.C.G.A. § 14-7-1 

et. seq.; or
(iv) professional associations under O.C.G.A. § 14-10-1 

et. seq.; or
(v) limited liability companies under O.C.G.A. § 14-11-

100 et. seq.

Rule 1-204. Good Standing.
 No lawyer shall be deemed a member in good standing:

(a) while delinquent after September 1 of any year for non-
payment of the annual license fee and any costs or fees of any type 
as prescribed in Chapter 5, Rule 1-501 (a)-(c);

(b) while suspended for disciplinary reasons;
(c) while disbarred;
(d) while suspended for failure to comply with continuing 

legal education requirements; or
(e) while in violation of Rule 1-209 for failure to pay child 

support obligations.

Rule 1-205. Bar of Judicial Circuit.
 Each member who is a resident of this State shall be considered 
a member of the bar of the judicial circuit in which his or her principal 
office for the practice of law is located, or, at his or her election, the cir-
cuit in which he or she resides, or if he or she has no office, the circuit in 
which he or she resides or last resided.

Rule 1-206. Affiliate Members.
 In addition to the membership and classes of membership provided 
in this Chapter, the State Bar of Georgia may recognize as affiliates, 
without the rights and privileges of membership, members of the legal 
profession not authorized to practice law in Georgia, but who are 
licensed to practice law in another state or the District of Columbia, 
and are in good standing in all jurisdictions in which they are licensed. 
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Affiliate members may be furnished copies of appropriate publications 
and may be entitled to attend and participate, without the right to vote or 
hold office, in those meetings and activities conducted by the State Bar 
of Georgia and any of its component parts or sections.

Rule 1-206.1. Law Student Members.
 In addition to the membership and classes of membership provided 
in this Chapter, the State Bar of Georgia may recognize as law student 
members, without the rights and privileges of membership, those law 
students currently enrolled in a law school approved by the American 
Bar Association or any law school approved by the Georgia Board 
of Bar Examiners. Law Student members may be furnished copies of 
appropriate publications electronically and may be entitled to attend and 
participate, without the right to vote or hold office, in those meetings 
and activities conducted by the State Bar of Georgia and any of its com-
ponent parts or sections.

Rule 1-207. Change of Address.
 All members of the State Bar of Georgia shall keep the 
Membership Department of the State Bar of Georgia informed of their 
current name, official address and telephone number. The Supreme 
Court of Georgia and the State Bar of Georgia may rely on the official 
address given to the Membership Department and failure on the part of a 
member to notify the Membership Department may have adverse conse-
quences to a member. The choice of a member to use only a post office 
box address on the Bar membership records shall constitute an election 
to waive personal service in any proceedings between the Bar and the 
member. Notification given to any department of the Bar other than the 
Membership Department shall not satisfy this requirement.

Rule 1-208. Resignation from Membership.
(a) Resignation while in good standing. A member of the 

State Bar of Georgia in good standing may, under oath, petition 
the Executive Committee for leave to resign from the State Bar. 
Upon acceptance of such petition by the Executive Committee 
by majority vote, such person shall not practice law in this state 
nor be entitled to any privileges and benefits accorded to active 
members of the State Bar of Georgia in good standing unless such 
person complies with part (f) or part (g) of this Rule.

(b) Resignation while delinquent or suspended for failure to 
pay dues or for failure to comply with continuing legal education 
requirements. Resignation while delinquent or suspended for failure 
to pay dues or for failure to comply with continuing legal educa-
tion requirements: A member of the State Bar of Georgia who is 
delinquent or suspended (but not terminated) for failure to pay dues 
or failure to comply with continuing legal education requirements 
may, under oath, petition the Executive Committee for leave to 
resign from the State Bar. Upon acceptance of such petition by the 
Executive Committee by majority vote, such person shall not prac-
tice law in this state nor be entitled to any privileges and benefits 
accorded to active members of the State Bar of Georgia unless such 
person complies with part (f) or part (g) of this Rule. 

(c) A petition for leave to resign from membership with the 
State Bar of Georgia shall comply with the following: 

(1) the petition shall be filed under oath with the 
Executive Director of the State Bar of Georgia and shall contain 
a statement that there are no disciplinary actions or criminal 
proceedings pending against the petitioner; and

(2) the petition shall contain a statement as to whether the 
petition is being filed under part (a) or part (b) of this Rule. If 
the petition is being filed under part (b), the petition shall state 
the term of the delinquency and/or suspension for failure to 
pay dues or to comply with continuing legal education require-
ments.

(d) No petition for leave to resign shall be accepted if there 
are disciplinary proceedings or criminal charges pending against 
the member, or if the member is not in good standing for failure to 
pay child support obligations under Bar Rule 1-209.

(e) A petition filed under this Rule shall constitute a waiver 
of the confidentiality provisions of Rule 4-221(d) as to any pend-
ing disciplinary proceedings.

(f) Readmission within five years after resignation. For a 
period of five years after the effective date of a voluntary resigna-
tion, the member of the State Bar of Georgia who has resigned 
pursuant to this Rule may apply for readmission to the State Bar 
upon completion of the following terms and conditions: 

(1) payment in full of any delinquent dues, late fees and 
penalties owing at the time the petition for leave to resign was 
accepted, and payment in full of the current dues for the year in 
which readmission is sought;

(2) payment of a readmission fee to the State Bar of 
Georgia equal to the amount the member seeking readmission 
would have paid during the period of resignation if he or she 
had instead elected inactive status;

(3) for resignations while suspended for failure to comply 
with continuing legal education requirements under part (b) of 
this Rule, submission of a certificate from the Commission on 
Continuing Lawyer Competency declaring that the suspended 
member is current on all requirements for continuing legal edu-
cation; and

(4) submission to the membership department of the 
State Bar of Georgia of a determination of fitness from the 
Board to Determine Fitness of Bar Applicants. Provided the 
former member seeking readmission has applied to the Board 
to Determine Fitness of Bar Applicants before the expiration 
of the five year period after his or her resignation, the former 
member shall be readmitted upon submitting a determination of 
fitness even if the five year period has expired.

(g) Readmission after five years. After the expiration of 
five years from the effective date of a voluntary resignation, the 
former member must comply with the Rules governing admission 
to the practice of law in Georgia as adopted by the Supreme Court 
of Georgia.

Rule 1-209. Failure to Pay Child Support Obligations.
(a) Obligation to Pay Child Support. A Bar member shall not 

wilfully refuse, as determined by a court of competent jurisdiction 
under the procedures of O.G.C.A. § 19-6-28.1, to timely pay a 
child support obligation and continue such refusal for thirty days 
after said determination becomes final. A certified copy of a court 
order finding that the member has wilfully failed to maintain com-
pliance with child support obligations shall be conclusive evidence 
of an infraction of this Rule. So long as a member is complying 
fully with the purge provisions of a court order of contempt for 
non-payment of child support, this Rule shall not apply.

(b) Not in Good Standing Upon Non Compliance. In the 
event a court of competent jurisdiction makes a finding, under 
the procedures of O.G.C.A. § 19-6-28.1, that a member has wil-
fully failed to timely pay a child support obligation and continues 
such refusal for thirty days after said determination becomes 
final, the member shall be deemed not to be in good standing and 
shall remain in such status until such time as the noncompliance 
is corrected. 

(c) Action by State Bar of Georgia. Upon receipt of a certi-
fied copy of an order by a court of competent jurisdiction, under 
the procedures of O.G.C.A. § 19-6-28.1, finding that a member 
has failed to timely pay a child support obligation and continues 
such refusal for thirty days after said determination becomes 
final, a notice shall be mailed by certified mail to the member’s 
current address contained in the membership records of the State 
Bar of Georgia. The notice is deemed received whenever actu-
ally received or five days after the notice is mailed, whichever is 
sooner.

(d) Return to Good Standing. A member deemed not to be 
in good standing under this Rule shall be deemed to be in good 
standing upon providing the Executive Director of the State Bar 
of Georgia a certified copy of a court order finding that the delin-
quency has been satisfied and by paying an administrative fee set 
by the Executive Committee. The member shall be returned to good 
standing only upon compliance with the foregoing conditions.

CHAPTER 3 
BOARD OF GOVERNORS

Rule 1-301. Government by the Board of Governors.
 The government of the State Bar of Georgia shall be vested in a 
Board of Governors.

Rule 1-302. Composition.
(a) The Board of Governors shall be composed of the 

following:
(1) The President, the President-Elect, the Immediate 

Past President, the Secretary, the Treasurer, the President of 
the Young Lawyers Division, the President-Elect of the Young 
Lawyers Division, the Immediate Past President of the Young 
Lawyers Division and the Attorney General of Georgia;

(2) The number of Board of Governors members for each 
Judicial Circuit as existed on January 1, 2001, plus an addi-
tional 7 Board of Governor members to be elected from the 
Atlanta Circuit.

(i) Each Judicial Circuit shall have an additional 
member for each additional five hundred active members of 
the State Bar of Georgia added to that circuit after January 
1, 2001. The size of the Board of Governors, excluding 
those designated in subsection (a)(1) above, shall not 
exceed 150, except as set out in subsection (b) below.

(ii) If the geographical limits of a judicial circuit are 
changed, and by reason of said change there is a reduction 
in the number of Superior Court judges to which that circuit 
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was entitled on July 1, 1979, then and in that event, there 
shall be a corresponding reduction in the number of mem-
bers of the Board of Governors representing that circuit 
provided there was more than one Board member represent-
ing that circuit. In the event that there is such a reduction, 
the last created post will be the first post eliminated.

(iii) If the change in the geographical limits of a judi-
cial circuit does not result in a reduction in the number of 
Superior Court judges in such circuit, then such circuit shall 
retain at least as many members of the Board of Governors 
as it had on July 1, 1979. Additional Board representation 
will be determined by the number of active members of 
the State Bar of Georgia residing in that circuit as provided 
above. A change in the name of a judicial circuit shall have 
no effect upon that circuit’s Board of Governors’ represen-
tatives, except as otherwise provided.

(3) two representatives of the active members of the 
State Bar of Georgia residing outside of the State of Georgia, 
who themselves must be residents of different states of the 
United States. The nonresident representative shall be an active 
member of the State Bar of Georgia in good standing residing 
outside of the State of Georgia.

(4) three members appointed as follows: The President-
Elect in office when this rule becomes effective shall appoint 
three members to the Board of Governors. Thereafter, the 
President-Elect shall appoint the number of such members 
whose term expired at the annual meeting at which the 
President-Elect assumed office. The appointed members shall 
be chosen in such a manner as to promote diversity within the 
Board of Governors.

(b) Upon the creation of a new circuit, such circuit shall be 
entitled to elect one member to the Board of Governors even if the 
cap of 150 Board of Governors members has been reached, and if 
the cap has not been reached, may be entitled to elect additional 
members depending on the number of active members of the State 
of Georgia residing in the circuit as provided above.

(c) A member of the Board of Governors must be an 
active member of the State Bar of Georgia in good standing. A 
member representing a judicial circuit shall be a member of the 
bar of that circuit.

(d) Members of the Board of Governors shall receive no 
compensation for their services.

Rule 1-303. Meetings.
 The Board of Governors shall hold at least three regular meetings 
in each year at such times and places as may be determined in accor-
dance with the bylaws and upon such call and notice as may be set forth 
in the bylaws.

Rule 1-304. Election of Members of Board of Governors.
 The State Bar of Georgia shall, in its bylaws, establish the term 
of office and the method of election of the members of the Board of 
Governors representing judicial circuits and nonresident members. Such 
method of election shall ensure that:

(a) the election will be by secret written or secure electronic 
ballot;

(b) each active member of the State Bar of Georgia, in con-
junction with a specified number of other active members, will 
have the right, upon compliance with reasonable conditions, to 
nominate a candidate from his or her judicial circuit (or candi-
dates in circuits electing more than one member of the Board of 
Governors in such election) whose name will be printed on the 
ballot for his or her circuit;

(c) each active member of the State Bar of Georgia residing 
outside of the State, in conjunction with a specified number of 
other active nonresident members, will have the right, upon com-
pliance with reasonable conditions, to nominate a candidate from 
the active members of the State Bar of Georgia residing outside 
of the State.

(d) any nominating petition shall bear or be accompanied by 
a statement signed by the nominee indicating his or her willingness 
to serve if elected;

(e) a ballot for his or her judicial circuit will be mailed to 
each active resident member and a ballot will be mailed to each 
active nonresident member in the case of election of nonresident 
board member, having printed thereon the names of all quali-
fied nominees for such circuit or nonresident post and space for 
a write-in vote in ample time for the member to cast the ballot 
before the time fixed for the election. In lieu of a written ballot, a 
secure electronic ballot, which meets the requirements above, may 
be provided to members;

(f) each nominee shall be entitled to have at least one observ-
er present at the counting of the ballots from his or her judicial 
circuit; and 

(g) any change in the geographical limits of a judicial circuit 
or circuits shall automatically terminate the terms of all members 
elected to the Board of Governors, accordingly in such manners 
as the bylaws may provide. In the event the geographical limits 
of a circuit are changed after the notices of election have been 
distributed to the members of the State Bar of Georgia, then and 
in that event, the terms of the members of the Board of Governors 
from such circuits will remain as they were before the change in 
geographical limits until the election of the Board of Governors to 
be held the following year.

Rule 1-305. Change in Geographical limits of Judicial Circuits.
 The number and terms of members of the Board of Governors 
from judicial circuits that have experienced a change in geographical 
limits shall be determined according to provisions of Rules 1-302(b), 
1-304 and as hereinafter provided by Rule 1-701 and the bylaws.

Rule 1-306. Vacancies; Ties.
 The bylaws shall provide for filling vacancies in the Board of 
Governors and for deciding the outcome of tie votes.

CHAPTER 4 
OFFICERS

Rule 1-401. Designation and Terms.
 The officers of the State Bar of Georgia shall include a President, a 
President-Elect, a Secretary, and a Treasurer and may include such other 
officers as may be specified in the bylaws. The President-Elect, the 
Secretary and the Treasurer shall be elected by the membership in accor-
dance with the bylaws and the results published at the annual meeting. 
The Secretary and Treasurer shall serve until the next annual meeting. 
The President-Elect shall succeed to The Presidency at the next annual 
meeting. If there is no President-Elect, a President shall also be elected 
at the same time and in the same manner as the other officers. In the 
event of death or resignation of the President, the President-Elect shall 
succeed to the presidency, shall serve out the unexpired term, and shall 
continue to serve for the term during which he or she would regularly 
have served as President. The officers shall have duties, rights, and pow-
ers as the bylaws may provide.

Rule 1-402. Election of Officers.
 The State Bar of Georgia shall, in its bylaws, establish the method 
of election of the officers. Such method of election shall contain provi-
sions equivalent to those required by Rule 1-304 relating to election of 
members of the Board of Governors. Officers may be nominated by the 
Board of Governors.

Rule 1-403. Vacancies; Ties.
 The bylaws shall provide for filling vacancies in any office and for 
deciding the outcome of tie votes.

Rule 1-404. Eligibility of President-Elect.
 No person shall be eligible for election as President-Elect if a 
member of the judicial circuit in which such person is a member was 
elected to the office of President-Elect at any time within one year 
immediately prior to the election in which such person is a candidate.

CHAPTER 5 
FINANCE

Rule 1-501. License Fees.
(a) Annual license fees for membership in the State Bar of 

Georgia shall be due and payable on July 1 of each year. Upon 
the failure of a member to pay the license fee by September 1, the 
member shall cease to be a member in good standing. When such 
license fees, including any late fees, costs, charges or penalties 
incurred by the State Bar of Georgia as the result of a cancelled or 
dishonored payment of any type or kind for the current and prior 
years have been paid in full, the member shall automatically be 
reinstated to the status of member in good standing, except as pro-
vided in subsection (b) of this Rule.

(b) In the event a member of the State Bar of Georgia is 
delinquent in the payment of any license fee, late fee, assessment, 
reinstatement fee, or cost, charge or penalty incurred by the State 
Bar of Georgia as the result of a cancelled or dishonored payment 
of any type or kind and of any nature for a period of one year, the 
member shall be automatically suspended and shall not practice 
law in this state. The suspended member may thereafter lift such 
suspension only upon the successful completion of all of the fol-
lowing terms and conditions:

(1) payment of all outstanding dues, assessments, late 
fees, reinstatement fees, and any and all penalties due and 
owing before or accruing after the suspension of membership; 

(2) provision to the membership section of the State Bar 
of Georgia of the following:

(i) a certificate from the Office of the General Counsel 

H-4   Georgia Bar Journal 



Special Issue—2016-2017 Handbook  H-5

of the State Bar of Georgia that the suspended member is 
not presently subject to any disciplinary procedure;

(ii) a certificate from the Commission on Continuing 
Lawyer Competency that the suspended member is current 
on all requirements for continuing legal education;

(iii) a determination of fitness from the Board to 
Determine Fitness of Bar Applicants;

(3) payment to the State Bar of Georgia of a non-waivable 
reinstatement fee as follows:

(i) $150.00 for the first reinstatement paid within the 
first year of suspension, plus $150.00 for each year of sus-
pension thereafter up to a total of five years;

(ii) $250.00 for the second reinstatement paid within 
the first year of suspension, plus $250.00 for each year of 
suspension thereafter up to a total of five years;

(iii) $500.00 for the third reinstatement paid within 
the first year of suspension, plus $500.00 for each year of 
suspension thereafter up to a total of five years; or

(iv) $750.00 for each subsequent reinstatement paid 
within the first year of suspension, plus $750.00 for each 
year of suspension thereafter up to a total of five years.

The yearly increase in the reinstatement fee shall become 
due and owing in its entirety upon the first day of each next fiscal 
year and shall not be prorated for any fraction of the fiscal year in 
which it is actually paid.

(c) A member suspended under subsection (b) above for a 
total of five years in succession shall be immediately terminated 
as a member without further action on the part of the State Bar of 
Georgia. The terminated member shall not be entitled to a hearing 
as set out in subsection (d) below. The terminated member shall be 
required to apply to the Office of Bar Admissions for readmission 
to the State Bar of Georgia. Upon completion of the requirements 
for readmission, the terminated member shall be required to pay the 
total reinstatement fee due under subsection (b) (3) above plus an 
additional $750.00 as a readmission fee to the State Bar of Georgia.

(d) Prior to suspending a member under subsection (b) 
above, the State Bar of Georgia shall send by certified mail a 
notice thereof to the last known address of the member as con-
tained in the official membership records. It shall specify the years 
for which the license fee is delinquent and state that unless either 
the fee and all penalties related thereto are paid within 60 days or a 
hearing to establish reasonable cause is requested within 60 days, 
the membership shall be suspended.

 If a hearing is requested, it shall be held at State Bar of Georgia 
Headquarters within 90 days of receipt of the request by the Executive 
Committee. Notice of time and place of the hearing shall be mailed 
at least ten days in advance. The party cited may be represented by 
counsel. Witnesses shall be sworn; and, if requested by the party cited, 
a complete electronic record or a transcript shall be made of all proceed-
ings and testimony. The expense of the record shall be paid by the party 
requesting it, and a copy thereof shall be furnished to the Executive 
Committee. The presiding member or special master shall have the 
authority to rule on all motions, objections, and other matters presented 
in connection with the Georgia Rules of Civil Procedure, and the prac-
tice in the trial of civil cases. The party cited may not be required to 
testify over his or her objection.
 The Executive Committee (1) shall make findings of fact and con-
clusions of law and shall determine whether the party cited was delinquent 
in violation of this Rule 1-501; and (2) upon a finding of delinquency 
shall determine whether there was reasonable cause for the delinquency. 
Financial hardship short of adjudicated bankruptcy shall not constitute 
reasonable cause. A copy of the findings and the determination shall 
be sent to the party cited. If it is determined that no delinquency has 
occurred, the matter shall be dismissed. If it is determined that delin-
quency has occurred but that there was reasonable cause therefor, the 
matter shall be deferred for one year at which time the matter will be 
reconsidered. If it is determined that delinquency has occurred without 
reasonable cause therefor, the membership shall be suspended immedi-
ately upon such determination. An appropriate notice of suspension shall 
be sent to the clerks of all Georgia courts and shall be published in an 
official publication of the State Bar of Georgia. Alleged errors of law in 
the proceedings or findings of the Executive Committee or its delegate 
shall be reviewed by the Supreme Court of Georgia. The Executive 
Committee may delegate to a special master any or all of its responsibili-
ties and authority with respect to suspending membership for license fee 
delinquency in which event the special master shall make a report to the 
Committee of its findings for its approval or disapproval.
 After a finding of delinquency, a copy of the finding shall be 
served upon the respondent attorney. The respondent attorney may 
file with the Court any written exceptions (supported by the written 
argument) said respondent may have to the findings of the Executive 
Committee. All such exceptions shall be filed with the Clerk of the 
Supreme Court of Georgia and served on the Executive Committee 

by service on the General Counsel within 20 days of the date that the 
findings were served on the respondent attorney. Upon the filing of 
exceptions by the respondent attorney, the Executive Committee shall 
within 20 days of said filing, file a report of its findings and the com-
plete record and transcript of evidence with the Clerk of the Supreme 
Court of Georgia. The Court may grant extensions of time for filing 
in appropriate cases. Findings of fact by the Executive Committee 
shall be conclusive if supported by any evidence. The Court may grant 
oral argument on any exception filed with it upon application for such 
argument by the respondent attorney or the Executive Committee. The 
Court shall promptly consider the report of the Executive Committee, 
exceptions thereto, and the responses filed by any party to such excep-
tions, if any, and enter its judgment. A copy of the Court’s judgment 
shall be transmitted to the Executive Committee and to the respondent 
attorney by the Court.
 Within 30 days after a final judgment which suspends member-
ship, the suspended member shall, under the supervision of the Supreme 
Court of Georgia, notify all clients of said suspended member’s inabil-
ity to represent them and of the necessity for promptly retaining new 
counsel, and shall take all actions necessary to protect the interests of 
said suspended member’s clients. Should the suspended member fail to 
notify said clients or fail to protect their interests as herein required, the 
Supreme Court of Georgia, upon its motion, or upon the motion of the 
State Bar of Georgia, and after ten days notice to the suspended mem-
ber and proof of failure to notify or protect said clients, may hold the 
suspended member in contempt and order that a member or members 
of the State Bar of Georgia take charge of the files and records of said 
suspended member and proceed to notify all clients and take such steps 
as seem indicated to protect their interests. Any member of the State Bar 
of Georgia appointed by the Supreme Court of Georgia to take charge of 
the files and records of the suspended member under these Rules shall 
not be permitted to disclose any information contained in the files and 
records in his or her care without the consent of the client to whom such 
file or record relates, except as clearly necessary to carry out the order 
of the Court.

Rule 1-501.1. License Fees.
 Any member who has not paid his or her license fee on or before 
August 1 shall be penalized in the amount of seventy-five dollars 
($75.00). Any member who is delinquent in his or her license fee on or 
after January 1 of each year shall be penalized in the additional amount 
of one hundred dollars ($100) for a total of one hundred seventy-five 
dollars ($175). 

Rule 1-502. Amount of License Fees.
 The amount of such license fees for active members shall not exceed 
$350.00, and shall annually be fixed by the Board of Governors for the 
ensuing year; provided, however, that except in the case of an emergency, 
such annual dues shall not be increased in any one year by more than 
$25.00 over those set for the next preceding year. The annual license fees 
for inactive members shall be in an amount not to exceed one-half (1/2) of 
those set for active members. Subject to the above limitations, license fees 
may be fixed in differing amounts for different classifications of active 
and inactive membership, as may be established in the bylaws.

Rule 1-502.1. Fees for Affiliates.
 The amount of fees for affiliates as provided in Rule 1-206 shall 
be fixed by the Board of Governors at an amount less than the amount 
prescribed for active members pursuant to Rule 1-502, but for such 
amount as will reasonably cover the cost of the publications furnished; 
provided, however, law student membership fees may be fixed at a 
nominal level.

Rule 1-503. Disbursements.
 The Board of Governors shall have the power to direct the dis-
bursement of funds of the State Bar of Georgia. No officer named herein 
and no member of the Board of Governors shall receive any compen-
sation for his or her services except that the Board of Governors may 
provide for the reimbursement of the actual and necessary expenses 
incurred by officers in the discharge of their duties.

Rule 1-504. Bonds.
 Every person having the duty or right to receive or disburse the 
funds of the State Bar of Georgia shall be required to furnish bond 
conditioned on his or her faithful performance with such security as the 
bylaws or the Board of Governors may require.

Rule 1-505. Audit.
 The Board of Governors shall annually cause an audit of the 
financial affairs of the State Bar of Georgia to be made, and the 
bylaws shall provide for the communication of the findings thereof to 
the membership.

Rule 1-506. Clients’ Security Fund Assessment.
(a) The State Bar of Georgia is authorized to assess each 

member of the State Bar a fee of $100.00. This $100.00 fee may 
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be paid in minimum annual installments of $25.00 for a period of 
four (4) years. Each new member of the State Bar of Georgia will 
also be assessed a similar amount upon admission to the State Bar. 
This fee shall be used only to fund the Clients’ Security Fund and 
shall be in addition to the annual license fee as provided in Rule 
1-501 through Rule 1-502.

(b) For a member who joins the State Bar of Georgia after 
taking the Georgia Bar Examination, the Clients’ Security Fund 
assessment shall be due and payable in $25.00 installments on July 
1 of each year until the balance of $100.00 is paid. The failure of 
a member to pay the minimum annual installments shall subject 
the member to the same penalty provisions, including late fees 
and suspension of membership, as pertain to the failure to pay the 
annual license fee as set forth in Bar Rules 1-501 and 1-501.1.

(c) For a member who is admitted as a Foreign Law 
Consultant or who joins without taking the Georgia Bar 
Examination, and who has not previously paid the Clients’ 
Security Fund Assessment, the full assessment shall be due and 
payable prior to or upon registration with the State Bar of Georgia.

Rule 1-507. Bar Facility Assessment.
(a) The State Bar of Georgia is authorized to assess each 

member of the State Bar a fee of $200.00. This $200.00 fee may 
be paid in minimum annual installments of $50.00 for a period of 
four (4) years. This fee shall be used to purchase, maintain, and 
operate a facility for the State Bar of Georgia offices and shall 
be in addition to the annual license fee as provided in Rule 1-501 
through Rule 1-502 and the Clients’ Security Fund Assessment as 
provided in Rule 1-506.

(b) For a member who joins the State Bar of Georgia after 
taking the Georgia Bar Examination, the Bar Facility assessment 
shall be due and payable in $50.00 installments on July 1 of each 
year until the balance of $200.00 is paid. For members admitted 
to the State Bar of Georgia prior to July 1, 1997, such installments 
shall begin on July 1, 1997. For newly admitted members of the 
State Bar of Georgia, such installments shall begin when a new 
member is admitted to the State Bar. The failure of a member to 
pay the minimum annual installments shall subject the member to 
the same penalty provisions, including late fees and suspension of 
membership, as pertain to the failure to pay the annual license fee 
as set forth in Bar Rules 1-501 and 1-501.1.

(c) For a member who is admitted as a Foreign Law 
Consultant or joins the State Bar of Georgia without taking the 
Georgia Bar Examination, and who has not previously paid the 
Bar Facility Assessment, the full assessment shall be due and pay-
able prior to or upon registration with the State Bar.

CHAPTER 6 
BYLAWS

Rule 1-601.
 The State Bar of Georgia, at its first annual meeting, shall adopt 
bylaws as directed herein, and at such meeting and any subsequent 
annual, annual midyear, or special meeting may adopt such other bylaws 
not inconsistent herewith as it may deem necessary and proper and may 
amend its bylaws from time to time.

Rule 1-602.
 Bylaws and amendments thereto may be proposed by the Board 
of Governors or any ten members of the State Bar of Georgia by giving 
notice to the Secretary at least sixty days before the next annual meeting 
or annual midyear meeting. Written notice of such proposed bylaws and 
amendments shall be mailed to each member at least thirty days prior to 
the next annual meeting or annual midyear meeting and may be adopted 
by a majority of the members present and voting. The proposed bylaws 
and any amendments may be amended from the floor in any respect 
germane to the subject thereof. The notice by mail herein required may 
be by or through any one or more of the official publications of the State 
Bar of Georgia.

CHAPTER 7 
COMMITTEES AND SECTIONS

Rule 1-701. Executive Committee.
 There shall be an Executive Committee composed of such offi-
cers and members of the Board of Governors as may be designated in 
the bylaws, which shall exercise the powers and duties of the Board 
of Governors when it is not in session, subject to such limitations as 
the bylaws may provide. The Executive Committee shall also have 
the authority to supervise the election of the members of the Board 
of Governors as outlined in Rule 1-304 hereof, and, in particular, to 
ascertain on or after the first day of January of each year, the number of 
active members of the State Bar of Georgia who reside in each judicial 
circuit as of the last day in December of the preceding year; and there-
upon to make a determination of whether any judicial circuit may be 

entitled to additional members of the Board of Governors as provided 
in Rule 1-302(b) hereof. In addition, whenever a new judicial circuit is 
created, the Executive Committee shall determine, under the provisions 
of Rule 1-302(b) and the bylaws, the number of members of the Board 
of Governors the new circuit is entitled to elect and shall supervise 
the elections of such members. In the event that the composition of 
the Board of Governors must be changed, as a result of an increase or 
decrease in the number of active members of the State Bar of Georgia 
who reside in each judicial circuit, as a result of the creation of a new 
judicial circuit, or as a result of a change in the geographical limits of a 
judicial circuit, the Executive Committee is empowered to take appro-
priate action to insure that the composition of the Board complies with 
the provisions of Rule 1-302(b), including but not limited to the imple-
menting of the election of additional members and the designation of 
numerical posts. The Executive Committee shall generally have broad 
discretionary powers in the conduct of elections.

Rule 1-702. Standing Committees; Special Committees.
 Unless otherwise provided in these Rules, there shall be standing 
and special committees, which shall be composed of such members, 
serving such terms, appointed in such manner, and having such duties as 
the bylaws may provide. A statement of the purpose of each committee 
shall be published annually in the State Bar of Georgia Directory.

Rule 1-703. Young Lawyers Division.
 There shall be a division of the State Bar of Georgia composed of 
(1) all members of the State Bar who have not reached their thirty-sixth 
birthday prior to the close of the preceding Annual Meeting of the State 
Bar of Georgia and (2) all members of the State Bar who have been 
admitted to their first bar less than five years. All persons holding an 
elective office or post in the Young Lawyers Division who are qualified 
by age to assume such office or post on the date of his or her election 
shall remain members of the Young Lawyers Division for the duration 
of their offices or posts. In the case of a President-Elect of the Young 
Lawyers Division who is qualified by age to assume such office on the 
date of such person’s election, such person shall remain a member of the 
Young Lawyers Division for the duration of the terms of President and 
Immediate Past President to which he or she succeeds.
 The Young Lawyers Division shall have such organization, pow-
ers, and duties as may be prescribed by the Bylaws of the State Bar 
of Georgia.

Rule 1-704. Sections.
 Such additional sections may be created by the bylaws as may be 
deemed desirable.

Rule 1-705. Senior Lawyers Section.
 There shall be a section of the State Bar of Georgia composed 
from time to time of all members of the State Bar who have reached 
their 65th birthday prior to the close of the preceding Annual Meeting of 
the State Bar of Georgia provided, however, that all those members of 
the State Bar who are between 60 and 65 years of age and are members 
in good standing of the Senior Section (sometimes called the Senior 
Law Section) at the time this amendment is adopted shall become mem-
bers of the Senior Lawyers Section.
 The Senior Lawyers Section shall have such organization, powers 
and duties as may be prescribed by the Bylaws of the State Bar 
of Georgia.

CHAPTER 8 
MEETINGS

Rule 1-801. Annual Meeting.
 An annual meeting of the State Bar of Georgia shall be held each year 
at such time and place as may be designated by the Board of Governors.

Rule 1-801.1. Annual Midyear Meeting.
 An annual midyear meeting of the State Bar of Georgia may be 
held each year at such time and place as may be designated by the Board 
of Governors.

Rule 1-802. Special Meetings.
 Special meetings of the State Bar of Georgia may be held at such 
times and places as may be determined by the Board of Governors. The 
Secretary shall call a special meeting of the State Bar of Georgia upon 
petition signed by not less than ten percent of the active members and 
such special meetings shall be held within sixty days after the petition is 
filed with the Secretary. The business to be transacted at special meet-
ings shall be specified in the call.

Rule 1-803. Notice.
 At least thirty days notice of the time and place of each annual 
meeting, annual midyear meeting, and any special meeting shall be giv-
en in writing by mail to each member at his or her address shown on the 
records of the State Bar of Georgia. The notice by mail herein required 
may be by or through any one or more of the official publications of the 
State Bar of Georgia.
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PART V 
AMENDMENT AND EFFECTIVE DATE

CHAPTER 1  
AMENDMENT

Rule 5-101. Amendment; Filing, Notice.
 The Supreme Court of Georgia may, on motion of the State Bar of 
Georgia, amend the rules of the State Bar of Georgia at any time; pro-
vided, however, that no motion to amend these rules may be filed until 
thirty (30) days after a notice setting forth the proposed amendment has 
been published in the Georgia State Bar Journal, The Georgia State Bar 
News or any other document of the State Bar of Georgia. The said notice 
shall contain the following:

(a) the date upon which the motion to amend these rules shall 
be filed in the Supreme Court of Georgia;

(b) the verbatim text of the said motion as certified by the 
Executive Director of the State Bar of Georgia;

(c) a statement that the publication of the said motion to 
amend these rules is intended to comply with the notice require-
ment of this rule;

(d) a statement that any objection to the proposed amend-
ment shall be made only in accordance with Rule 5-102.

 At the same time that notice is sent to its membership, the State 
Bar of Georgia shall file a copy of such a notice with the Clerk of the 
Supreme Court of Georgia.

Rule 5-102. Objection to Amendment.
 Each member of the State Bar of Georgia shall be entitled to file a 
written objection to any motion to amend these rules by the State Bar of 
Georgia. Each objection shall contain the following:

(a) the grounds on which the objection is based;
(b) a request for oral argument on the proposed amendment 

if such argument is desired by the objecting member.
 All written objections shall be filed with the Clerk of the 
Supreme Court of the State of Georgia before the date which the State 
Bar of Georgia has designated for filing its said motion to amend these 
rules under Rule 5-101. Any member filing a written objection shall 
serve the State Bar of Georgia with a copy thereof by mailing the same 
to the General Counsel of the State Bar of Georgia at the address of 
its headquarters.

Rule 5-103. Oral Argument.
 The Supreme Court of Georgia may grant or refuse the objecting 
member’s request for oral argument on the State Bar of Georgia’s pro-
posed amendment to these rules at its sole discretion. The Clerk of the 
Supreme Court of Georgia shall notify the General Counsel of the State 
Bar of Georgia and the objecting member of the date of any oral argu-
ment granted by the Supreme Court of Georgia under the provisions of 
Rule 23(b) of the Rules of the Supreme Court of Georgia.

Rule 5-104. Dues Increase or Decrease; Special Procedure.
 In addition to the procedures described in Rules 5-101 through 
5-103, at least thirty (30) days notice shall be given to the member-
ship of the State Bar of Georgia in the Georgia State Bar Journal, the 
Georgia State Bar News or any other document of the State Bar of 
Georgia of any meeting of the Board of Governors of the State Bar of 
Georgia at which amendment of Rule 1-502 (Amount of License Fees) 
will be considered and acted upon. The notice to the general member-
ship of the State Bar of Georgia shall contain:

(a) a statement that the amendment of Rule 1-502 (Amount 
of License Fees) shall be considered by the Board of Governors of 
the State Bar of Georgia;

(b) a verbatim copy of the proposed amendment as certified 
by the Executive Director of the State Bar of Georgia;

(c) the date, time and location of the meeting of the Board of 
Governors of the State Bar of Georgia at which such amendment 
will be considered;

(d) a statement that each member of the State Bar of Georgia 
has a right to present his or her views concerning the proposed 
amendment either through his or her circuit representative to the 
Board of Governors or in person before such Board; and

(e) the address to which all written objections to the pro-
posed amendment may be sent.

CHAPTER 2 
EFFECTIVE DATE

Rule 5-201. Effective Date.
 These rules, as recodified, shall be effective January 1, 1977 
except that Part IV, Chapter 2, Disciplinary Proceedings, shall be effec-
tive April 1, 1977; provided, however, any complaints pending before 
grievance tribunals on such date shall be handled to conclusion under 
the disciplinary proceedings now in effect.

BYLAWS OF THE  
STATE BAR OF GEORGIA

Approved June 5, 1964, and as subsequently amended,
including substantial revision adopted June 20, 1992.

ARTICLE I 
MEMBERS

Section 1. Registration of Members.
 Persons admitted by the courts to the practice of law shall, within 
sixty days after admission to the bar of the Superior Court, register 
with the State Bar of Georgia and pay a monthly pro-rated dues amount 
calculated from the date of the Superior Court admission through the 
remainder of the State Bar of Georgia’s fiscal year.

Section 2. Active Members and Foreign Law Consultants.
(a) Only active members of the State Bar of Georgia are 

entitled to give legal advice and otherwise practice law.
(b) Only foreign law consultants are entitled to give legal 

advice as authorized by their license.

Section 3. Inactive Members.
(a) Inactive members shall:

(1) pay annual dues as set forth in Bar Rule 1-502;
(2) be exempt from continuing legal education require-

ments (except for years in which the member is on active 
membership status for any part of the calendar year);

(3) affirmatively represent their status as inactive mem-
bers of the State Bar of Georgia when any statement of State 
Bar membership is made;

(4) not hold themselves out as being able to practice law 
in Georgia or render advice on matters of Georgia law;

(5) not hold any position that requires the person to be a 
licensed Georgia attorney;

(6) not nominate a member for office, hold a State Bar 
office, hold a section or committee office, or vote on any candi-
date or proposal concerning the State Bar; 

(7) not receive State Bar publications, including the 
Directory and Handbook and the Georgia Bar Journal, unless 
the inactive member so requests; 

(8) keep the membership department advised of their current 
name, address and phone number as provided in Bar Rule 1-207.

(b) An inactive member in good standing may on application 
become an active member. The application shall be accompanied 
by payment of the dues of an active member for the year in which 
the change is made, less dues paid by the member for that year as 
an inactive member. In addition, the member must satisfy the con-
tinuing legal education requirements for the calendar year in which 
the member is on active status.

Section 4. Failure to Register.
(a) A person who is otherwise eligible to practice law or 

practice as a foreign law consultant as defined in the Rules of the 
State Bar, but who failed to register as required by the Rules and 
Article I, Section 1 of these Bylaws, shall be entitled to register at 
any time for a period one year after the day upon which the person 
first became eligible upon the following terms and conditions:

(1) the payment of the dues for the year in which the 
applicant registers, together with unpaid dues for any previous 
year should the period of time in which the applicant failed to 
register extend between two fiscal years of the State Bar, plus a 
late fee of $100.00; and

(2) the submission of an affidavit stating that the appli-
cant’s failure to sooner register was not intended as a violation 
of the State Bar Rules, that the applicant was not aware of the 
requirements of the Rules with respect to registration, that the 
applicant has not practiced law in Georgia during the period 
between the time the applicant first became eligible and the 
day the applicant submits the affidavit, and that the applicant 
will submit to the jurisdiction of the State Disciplinary Board 
for any complaints or grievances filed regarding the applicant’s 
conduct for the period between eligibility and registration; or 

(3) in the event the applicant cannot aver that he or she 
did not practice law in Georgia during the period between the 
time the applicant first became eligible and the day the appli-
cant actually registered, the applicant shall submit an affidavit 
stating that the applicant’s failure to sooner register was not 
intended as a violation of the State Bar Rules, and that the 
applicant was not aware of the requirements of the Rules with 
respect to registration. The affidavit shall also provide a detailed 
description of the applicant’s practice of law during the period, 
and state that the applicant will submit to the jurisdiction of the 
State Disciplinary Board for any complaints or grievances filed 
regarding the applicant’s conduct for the period between eligi-
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bility and registration. A copy of the affidavit shall be supplied 
to either the Standing Committee or District Committee for the 
Unauthorized Practice of Law.

(b) A person who is otherwise eligible to practice law or 
practice as a foreign law consultant as defined in the Rules of the 
State Bar, but who failed to register within one year of the date 
the applicant was first eligible as required by the Rules and these 
Bylaws, shall be entitled to register within five years of becoming 
eligible upon the following terms and conditions:

(1) the payment of the dues for the year in which the 
applicant registers, payment of all unpaid dues for all past years 
at the active member level, and payment of a late fee of $100 
for the year in which the applicant registers plus $100 per year 
for all past years;

(2) submission of a determination of fitness from the 
Board to Determine Fitness of Bar Applicants; and

(3) the submission of an affidavit stating that the appli-
cant’s failure to sooner register was not intended as a violation 
of the State Bar Rules, that the applicant was not aware of the 
requirements of the Rules with respect to registration, that the 
applicant has not practiced law in Georgia during the period 
between the time the applicant first became eligible and the 
day the applicant submits the affidavit, and that the applicant 
will submit to the jurisdiction of the State Disciplinary Board 
for any complaints or grievances filed regarding the applicant’s 
conduct for the period between eligibility and registration; or

(4) in the event the applicant cannot aver that he or she did 
not practice law in Georgia during the period between the time 
the applicant first became eligible and the day the applicant 
submits the affidavit, the applicant shall submit an affidavit 
stating that the applicant’s failure to sooner register was not 
intended as a violation of the State Bar Rules and that the 
applicant was not aware of the requirements of the Rules with 
respect to registration. The affidavit shall also provide a detailed 
description of the applicant’s practice of law during the period, 
and state that the applicant will submit to the jurisdiction of 
the State Disciplinary Board for any complaints or grievances 
filed regarding the applicant’s conduct for the period between 
eligibility and registration. A copy of the affidavit shall be sup-
plied to the Board to Determine Fitness of Bar Applicants and 
either the Standing Committee or District Committee for the 
Unauthorized Practice of Law.

(c) A person who is otherwise eligible to practice law or 
practice as a foreign law consultant in Georgia as defined in 
the Rules of the State Bar, but who failed to register within five 
years of the date the applicant was first eligible as required by the 
Rules and these Bylaws, may apply to the Executive Committee 
for permission to register without reapplying to the Office of 
Bar Admissions. The Executive Committee shall have complete 
discretion in considering such application and may impose such 
requirements, restrictions and qualifications, including penalty fees 
and past dues, upon the applicant as it deems appropriate. In the 
event the Executive Committee denies or refuses to consider such 
waiver application, the person shall be required to reapply to the 
Office of Bar Admissions.

Section 5. List of Active Members.
 As soon as practical after July 1 of each year, the State Bar shall 
furnish a copy of the membership directory to the clerks of every court of 
record in the State. On or before November 1, the State Bar shall furnish 
to the clerks of every court of record in the State a list of members of all 
membership categories, who are for any reason not in good standing with 
the State Bar. No later than six months after November 1 of each year, the 
State Bar shall update the list of members who are not in good standing 
and furnish the list to the clerks of the courts of records. A lawyer not in 
good standing shall be prohibited from appearing as counsel in any court, 
filing papers therein, or otherwise practicing law, unless and until that 
lawyer has a certificate from the Executive Director of the State Bar stat-
ing that he or she has become an active member in good standing. The list 
of all registered lawyers in good standing within the State shall be filed 
with the Clerk of the Supreme Court of Georgia and with the Clerk of the 
Court of Appeals and the clerks of the various federal courts in Georgia. 

Section 6. Affiliate and Law Student Membership.
 In addition to the classes of membership provided in the preced-
ing sections of this Article, the Board of Governors or the Executive 
Committee of the Board may consider and approve or disapprove appli-
cations for Affiliate or Law Student Membership with the State Bar. 
Any Affiliate member or Law Student member shall have the right to 
attend State Bar meetings and receive State Bar official publications, 
but shall not have the right to hold office or vote or have other rights 
and privileges incident to membership. An Affiliate or Law Student 
member shall not hold himself or herself out to the public or imply in 
any manner that he or she is a member in good standing of the State 

Bar of Georgia or entitled to practice law in this State. An Affiliate or 
Law Student member shall not use his or her membership number for 
any purpose other than communicating with the State Bar. The State 
Bar retains the right to deny or revoke the membership privileges of any 
Affiliate or Law Student member who violates this Section.
 The application form for an Affiliate or Law Student membership 
shall include the recommendation of the applicant by an active member 
in good standing of the State Bar. Affiliate or Law Student membership 
may be renewed each fiscal year without additional application. The 
Board of Governors shall prescribe the dues or fees for Affiliate or Law 
Student membership. Affiliate membership shall be approved only when 
the applicant is licensed to practice law in another state or the District of 
Columbia, and is in good standing in all jurisdictions in which he or she is 
licensed, and is an employee of government, the armed services, a private 
or commercial institution or a law school, and is not otherwise authorized 
to practice law in Georgia. Application to become a Law Student member 
shall be approved when the applicant is enrolled in a law school approved 
by the American Bar Association or the Georgia Board of Bar Examiners.

Section 7. Emeritus Members.
 In addition to the classes of membership provided in the preceding 
sections of this Article, the Membership Department may approve or 
disapprove applications for emeritus member status as provided for in 
Rule 1-202(d) of the Bar Rules. Applications for emeritus membership 
shall be on forms prescribed by the Membership Department. 
 Emeritus membership shall have the same privileges, rights, duties 
and responsibilities as active membership, except that emeritus members 
shall not give legal advice or otherwise practice law, except as set out in 
Rule 1-202(d), nominate a member for office or hold office in the State 
Bar, or vote on any candidate for elected position in or proposal concern-
ing the State Bar.
 Emeritus members may be required to pay section dues at the 
option of each section of the State Bar.
 At the sole discretion of the Membership Department, a member 
who has attained the age 70 years, and who has been admitted to the 
practice of law for at least 5 years, may be placed in emeritus status in 
the event the Membership Department is unable to locate or contact the 
qualifying member and provided there is no pending disciplinary action 
against the member.

Section 8. Active Duty Traditional Guardsmen or Reservists.
 The Executive Committee may provide an annual waiver of dues 
to Traditional Guardsmen or Traditional Reservists who have been 
called to active duty and whose activation or deployment is causing 
a financial hardship. The policies and procedures for requesting such 
waiver shall be determined by the Executive Committee. 

ARTICLE II 
MEETINGS OF MEMBERS

Section 1. Annual Meeting.
 The members of the State Bar shall meet at least once each year at 
a time and place designated by the Board of Governors. That meeting 
shall be called the Annual Meeting.

Section 2. Rules of Order.
 At all meetings of the members of the State Bar, its Board of 
Governors, or any committee thereof, Robert’s Rules of Order, Newly 
Revised shall govern as to parliamentary procedure, except where those 
rules conflict with any provision of the Rules or Bylaws of the State Bar.

Section 3. Order of Business.
 At each meeting of the members of the State Bar, the order of 
business may be prescribed by the Board of Governors, except as 
provided in these Bylaws. The order of business may be changed by 
majority vote of the members present.

Section 4. Quorum.
 A quorum for the transaction of business at any meeting of the mem-
bers of the State Bar shall consist of fifty active members in attendance.

Section 5. Reserved. 

Section 6. Proposed Legislation.
(a) No legislation shall be recommended, supported or 

opposed by the State Bar unless:
(1) such action has been initiated by an appropriate 

committee or section, or by any ten members of the Board of 
Governors; and 

(2) the text of the legislation is furnished to the President, 
the President-Elect and the Advisory Committee on Legislation 
at least thirty days prior to its submission for approval or disap-
proval as set forth below; and 

(3) provided further:
(i) that such legislative position receives a majority 

vote of the members of the State Bar present at a meeting; or
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(ii) that such legislative position receives a two-thirds 
vote of the members of the Board of Governors present and 
voting; or

(iii) when the Board of Governors is not in session, 
such legislative position receives a two-thirds vote of the 
members of the Executive Committee voting. 

(b) In addition to and in aid of these legislative powers, the 
Board shall have the power to adopt, by a vote of two-thirds of the 
members of the Board present and voting, a Standing Board Policy 
regarding legislation. Such Standing Board Policy shall be binding 
from session to session unless suspended, modified or rescinded 
pursuant to a two-thirds vote of the members of the Board present 
and voting.

(c) No committee or section of the State Bar shall recom-
mend, support or oppose any legislation except in the manner 
herein provided.

ARTICLE III 
BOARD OF GOVERNORS

Section 1.
 This Article is restated to conform to an amendment to Rule 1-302 
as adopted by the Supreme Court of Georgia on [date of Supreme Court 
Order] 

Section 2.
 The Board of Governors shall be composed of the following:

(a) Officer Members. The Officer Members of the Board 
of Governors shall consist of the President, the President-Elect, 
the Immediate Past President, the Secretary, the Treasurer, the 
President of the Young Lawyers Division, the President-Elect of 
the Young Lawyers Division, and the Attorney General.

(b) Circuit Members. The Circuit Members of the Board 
of Governors shall consist of a number of members from each 
Judicial Circuit equal to the number of members as existed on 
January 1, 2001, plus an additional 7 Board of Governors mem-
bers to be elected from the Atlanta Judicial Circuit. Each Judicial 
Circuit may gain an additional member for each additional 500 
active members of the State Bar added to that circuit after January 
1, 2001. Every judicial circuit shall be entitled to elect at least one 
member of the Board.

(c) Nonresident Members. There shall be two nonresident 
members of the Board of Governors who shall be an active mem-
bers of the State Bar in good standing residing outside of Georgia. 
The nonresident members shall be from different states. One 
nonresident member seat shall be an “odd” seat and the other an 
“even” seat as provided in Section 4 below.

(d) Appointed Members. The President-Elect in office when 
this Bylaw becomes effective shall appoint three members to the 
Board of Governors. The first two positions will be considered 
“odd” seats, and the third will be considered an “even” seat as 
provided in Section 4 below. Thereafter, the President-Elect 
shall appoint two members in years when the “odd” seats expire 
and one member in the years “even” seats expire. The appointed 
members shall be chosen in such a manner as to promote diversity 
within the Board of Governors.

(e) The number of the circuit members, plus the nonresident 
members, plus the appointed members of the Board of Governors 
shall not exceed 150, except as set out in Section 6(a) below.

Section 3. Term of Office.
 The term of office of the circuit members, nonresident members, 
and the appointed members of the Board of Governors shall be two 
years; the word “year” as used here shall mean the period from the 
adjournment of an annual meeting until the adjournment of the next 
annual meeting of the members. Each circuit member, nonresident mem-
ber, and appointed member shall continue to serve (a) until the term for 
which the member was elected or appointed has expired, and (b) until a 
successor has been elected or appointed. Notwithstanding the above, the 
Board may adopt attendance requirements which condition or terminate 
the term of a Board member for failure to attend Board meetings.

Section 4.
 The terms of the circuit members, nonresident members, and 
appointed members of the Board shall be staggered so that those des-
ignated “odd” will expire at the annual meeting in odd-numbered years 
and those designated “even” will expire in even-numbered years.

Section 5.
 The current circuit membership, nonresident membership, and 
appointed membership, with the “odd” and “even” posts now in exis-
tence, is as follows:

Section 6. Alterations of Positions on Board of Governors.
 After the organization of the Board of Governors as provided for 
in Section 5 above, when alterations in positions on the Board occur 
because of additional circuit members of the State Bar as referred to 
in Section 2 above or because of the creation or abolition of circuits or 
when the terms of members are terminated because of a change in geo-
graphical limits of circuits the terms of the members affected shall be 
determined as follows:

(a) When additional positions are created in existing circuits 
because of additional members of the State Bar in such circuits, the 
position or post on the Board thus created shall be given the next 
higher number after the last existing post (the member in a circuit 
having theretofore only one member being considered as occupying 
Post No. 1) and the new post shall have a term expiring one year 
after that of the highest numbered existing post. The newly cre-
ated post(s) shall be inserted in the appropriate column in Section 5 
above. If a circuit is abolished, the name of the circuit and all post(s) 
therein shall be stricken from the appropriate column(s) in Section 5 
above. Upon the creation of a new judicial circuit, such circuit shall 
be entitled to at least one membership on the Board even if the cap 
of 150 members set out in Section 2(d) above has been reached, and 
if the cap has not been reached, may be entitled to additional mem-
bers depending on the number of active members of the State Bar 
residing in the circuit, according to the formula set forth in Section 2 
of this Article. Likewise, the terms of office and method of designat-
ing “odd” or “even” posts shall be in accordance with the provisions 
of Sections 3, 4, and 5 of this Article.

 If the geographical limits of a judicial circuit are changed, and 
by reason of said change there is a reduction in the number of Superior 
Court judges to which that circuit was entitled to on July 1, 1979, there 
shall be a corresponding reduction in the number of members of the 
Board representing that circuit if there were more than one Board mem-
ber representing that circuit. In the event of a reduction, the last-created 
post will be the first post eliminated. 
 If the change in the geographical limits of a judicial circuit does 
not result in a reduction in the number of Superior Court judges in such 
circuit, then such circuit shall retain at least as many members of the 
Board as it had on July 1, 1979. The terms of office of said members of 
the Board shall remain as they were prior to the change in the geograph-
ical limits of the circuit.
 Additional members of the circuit which has experienced a change 
in geographical limits, if the cap has not been reached, will be deter-
mined by the number of active members of the State Bar residing in that 
circuit as provided in Section 2 of this Article.
 A change in the name of a judicial circuit shall have no effect upon 
the circuit’s Board’s representatives, except as otherwise provided.

(b) When the geographical limits of circuits are altered, 
the term(s) of the member(s) from the new circuit with the same 
name as the former circuit shall be the same as the term(s) of the 
member(s) from the former circuit. The term of the first member 
from the new circuit with a new name shall be determined by 
adding the name of that circuit to the column in Section 5 above 
containing the least number of positions.

Alapaha #1
Alcovy #1
Appalachian
Atlanta #1
Atlanta #3
Atlanta #5
Atlanta #7
Atlanta #9
Atlanta #11
Atlanta #13
Atlanta #15
Atlanta #17
Atlanta #19
Atlanta #21
Atlanta #23
Atlanta #25
Atlanta #27
Atlanta #29
Atlanta #30

Atlanta #32
Atlanta #34
Atlanta #36
Atlanta #39
Atlantic #2
Augusta #1
Augusta #3
Blue Ridge #2
Brunswick #1
Chattahoochee #2
Chattahoochee #4
Cherokee #2
Clayton #1
Clayton #3
Cobb #2
Cobb #4
Cobb #6
Conasauga #2
Cordele

Coweta #2
Dougherty #2
Dublin
Eastern #2
Eastern #4
Flint #1
Griffin #2
Gwinnett #1
Gwinnett #3
Lookout Mtn. #2
Macon #1
Macon #3
Member-at-Large #1
Member-at-Large #2
Middle #2
Mountain
Northeastern #2
Northern #1
Ocmulgee #2

Oconee #2
Ogeechee #2
Pataula
Piedmont
Rome #1
South Georgia #2
Southern #2
Southwestern
Stone Mountain #2
Stone Mountain #4
Stone Mountain #6
Stone Mountain #8
Stone Mountain #10
Tallapoosa #1
Toombs
Towaliga
Waycross #2
Western #1
Out of State #1

ODD

Alapaha #2
Alcovy #2
Atlanta #2
Atlanta #4
Atlanta #6
Atlanta #8
Atlanta #10
Atlanta #12
Atlanta #14
Atlanta #16
Atlanta #18
Atlanta #20
Atlanta #22
Atlanta #24
Atlanta #26
Atlanta #28
Atlanta #31
Atlanta #33
Atlanta #35

Atlanta #37
Atlanta #38
Atlanta #40
Atlantic #1
Augusta #2
Augusta #4
Bell Forsyth
Blue Ridge #1
Brunswick #2
Chattahoochee #1
Chattahoochee #3
Cherokee #1
Clayton #2
Cobb #1
Cobb #3
Cobb #5
Cobb #7
Conasauga #1
Coweta #1

Dougherty #1
Douglas
Eastern #1
Eastern #3
Enotah
Flint #2
Griffin #1
Gwinnett #2
Gwinnett #4
Houston
Lookout Mtn. #1
Lookout Mtn. #3
Macon #2
Member-at-Large #3
Middle #1
Northeastern #1
Northern #2
Ocmulgee #1
Ocmulgee #3

Oconee #1
Ogeechee #1
Paulding
Rockdale
Rome #2
South Georgia #1
Southern #1
Southern #3
Stone Mountain #1
Stone Mountain #3
Stone Mountain #5
Stone Mountain #7
Stone Mountain #9
Tallapoosa #2
Tifton
Waycross #1
Western #2
Out of State #2

EVEN
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(c) If two or more of the events referred to in this Section 
occur in the same year, the terms of members affected shall be 
determined by performing the steps in subparagraphs (a) and (b) in 
that order, and as between two or more alterations of geographical 
limits, in the order of their effective dates or if they have the same 
effective date, in order of the introduction of the legislation making 
the alteration.

(d) For the purposes of this Section, legislation shall be 
deemed effective on the date of its enactment and elections shall be 
held accordingly, notwithstanding that by its terms the legislation is 
not effective until a later date. However, a person elected to a posi-
tion on the Board of Governors as a result of legislation shall not 
become a member until the actual effective date of the legislation.

(e) Whenever, under subparagraphs (a) and (b) hereof, it is 
directed that a circuit or post be added or stricken from the columns in 
Section 5 above, the section is automatically amended accordingly.

Section 7. Honorary Members.
 All past Presidents of the Georgia Bar Association, all past 
Presidents of the State Bar, except the Immediate Past President, and all 
past Presidents of the Younger Lawyers Section of the State Bar shall be 
honorary members of the Board of Governors, provided they are members 
of the State Bar. Honorary members may attend all meetings of the Board 
and participate in its proceedings, but shall not vote on any question aris-
ing in the meetings of the Board, nor be counted in ascertaining a quorum.

Section 8. New Positions, Unfilled Positions, Vacancies, and Lost Positions.
(a) If any new position is created in a circuit because of an 

increase in membership of such circuit, or if any new position is 
created as a result of legislation establishing a new judicial circuit, 
the President shall appoint an active member of the State Bar in 
such circuit to hold office for the remaining term.

(b) If no successor is elected as provided for in Section 3 of 
this Article III, the President shall, at the annual meeting or within 
thirty days thereafter, appoint a successor to the Board from the 
circuit so failing to elect, or in the case of a nonresident member, 
from the active nonresident members of the State Bar.

(c) If any other vacancy of a circuit member seat on the 
Board of Governors occurs at or between annual meetings of the 
State Bar, the President shall appoint an active member of the cir-
cuit in which the vacancy occurs to hold office for the unexpired 
term. If the vacancy is a nonresident member seat, the President 
shall appoint an active member of a state different from the other 
nonresident seat to hold office for the unexpired term. If the 
vacancy is an appointed seat, the President shall appoint an active 
member to hold office for the unexpired term, keeping in mind that 
such position should be used to increase the diversity of the mem-
bers of the Board of Governors.

(d) In the event a position is eliminated for any reason under 
this Article III, the representative filling the post to be eliminated 
shall serve for the remainder of the term for which said representa-
tive was elected. 

(e) If as a result of a change in the geographical boundaries 
of any judicial circuit a board member is no longer located within 
the geographic boundaries of the post to which the member was 
elected, the president shall appoint such representative to the 
circuit in which the member is actually located if a vacancy is cre-
ated or exists in such circuit. If no vacancy exists in the circuit, the 
board member shall serve out the remainder of his or her term as 
described in subsection (d) above.

Section 9. Quorum.
 Forty members of the Board of Governors representing at least 
five judicial circuits shall constitute a quorum for the transaction of 
business at any Board meeting.

Section 10. Powers and Duties.
 The government of the State Bar shall be vested in the Board of 
Governors. The Board shall control and administer the affairs of the 
State Bar and shall have the power to do all things and take all actions 
which in its judgment may be necessary or desirable to carry out the 
purposes of the State Bar in keeping with the Rules and these Bylaws. 
It shall keep a record of its proceedings and shall report at the annual 
meeting of the members of the State Bar.

Section 11. Meetings.
 The Board of Governors shall meet during or immediately after the 
adjournment of the annual meeting of the members or on the following 
day, as the incoming President may direct. There shall be at least three 
additional regular meetings of the Board each year at such times and 
places as may be fixed by the Board or its President. Special meetings 
may be called by the President. Upon the request of twenty members of 
the Board, the President or the Executive Director shall give notice of a 
meeting not less than ten nor more than twenty days after such request is 

received. Each member of the Board shall have at least ten days’ notice 
by mail of each meeting of the Board of Governors, other than the meet-
ing held in conjunction with the annual meeting.

Section 12. Budget.
 The Board of Governors shall, at its meeting held in conjunction 
with the annual meeting, adopt a budget for the following fiscal year 
showing the anticipated income and tentative appropriations to cover 
estimated expenses of the State Bar, which budget the Board shall have 
authority from time to time to amend. In no event shall the officers have 
authority to spend money or incur indebtedness except as provided for 
in the budget fixed by the Board.

ARTICLE IV 
EXECUTIVE COMMITTEE

Section 1. Members.
 There shall be an Executive Committee of the Board of Governors 
composed of the following: the President, the President-Elect, the 
Immediate Past President, the Secretary, the Treasurer, the President of 
the Young Lawyers Division, the President-Elect of the Young Lawyers 
Division, the Immediate Past President of the Young Lawyers Division 
and six (6) members of the Board of Governors elected by the Board. 
The election of members of the Executive Committee by the Board of 
Governors shall take place at the meeting of the Board following adjourn-
ment of the annual meeting for the State Bar of Georgia, and they shall 
serve for the term for which they are elected and until their successors are 
elected and qualified. Elections shall be by majority vote of those mem-
bers of the Board of Governors present and voting. A ballot must contain 
one (1) vote for each position to be filled in order for it to be counted. No 
candidate may receive more than one vote per ballot. After the first or 
any succeeding ballot, those candidates with the votes of a majority of the 
members of the Board of Governors present and voting shall be declared 
elected to the office. If more candidates receive the votes of a majority of 
the members of the Board of Governors present and voting than there are 
vacancies to be filled, the vacancies shall be filled from the candidates 
receiving the greatest number of votes. If, after any ballot, one or more 
positions remain unfilled, or there is a tie for the last position, additional 
ballots shall be cast until all positions are filled. Those persons declared 
elected shall be dropped from all succeeding ballots. If on any ballot no 
candidate is declared elected, on the next succeeding ballot the person or 
persons who received the lowest number of votes cast shall be dropped 
from this and all future ballots, unless to do so would reduce the number 
of candidates to a number less than the positions to be filled plus one.
 At the first election of members of the Executive Committee by 
the Board of Governors after adjournment of the 1998 Annual Meeting 
of the State Bar of Georgia six (6) members of the Executive Committee 
shall be elected, three (3) of whom shall serve for two-year terms and 
three (3) of whom shall serve for one-year terms; and the President of 
the State Bar of Georgia shall determine by lot which three (3) of the six 
(6) members elected at such first election shall serve for one year and 
which three (3) shall serve for two (2) years. Thereafter all members of 
the Executive Committee elected by the Board of Governors shall be 
elected for terms of two (2) years each.

Section 2. Duties.
 The Executive Committee shall exercise all of the powers of the 
Board of Governors between meetings of the Board and shall report 
to each meeting of the Board. In lieu of meeting in person, and with 
notice to all Executive Committee members, the Executive Committee 
may meet by telephone or by electronic conference. Specially called 
Executive Committee meetings may occur upon the affirmative vote of 
two-thirds of the entire membership of the Executive Committee.

ARTICLE V 
OFFICERS

Section 1. Generally.
 Officers of the State Bar of Georgia shall consist of a President, 
a President-Elect, an Immediate Past President, a Secretary, and a 
Treasurer. Officers shall be installed each year during the Annual 
Meeting and shall take an oath of office administered by an installation 
officer selected by the President-Elect. The President-Elect shall be 
sworn in separately from the other officers. After their installation, the 
Secretary and the Treasurer shall serve until the next annual meeting. 
The Secretary and the Treasurer may not serve more than three consecu-
tive terms.
 The President, Immediate Past President, and the President-Elect of 
the Young Lawyers Division shall be ex-officio officers of the State Bar.

Section 2. The President.
 The President shall:

(a) preside at all meetings of the State Bar of Georgia;
(b) chair the Board of Governors and preside at all of its meetings;
(c) submit to the Board of Governors no later than the second 
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meeting of the Board which the President chairs, a proposed pro-
gram of activities for the year, a list of the appointments of chair 
and members of standing committees for the year as provided by 
the Rules and these Bylaws, and budgetary recommendations as 
deemed appropriate; and 

(d) choose the site for the Annual Meeting to be held at the 
end of his or her term and deliver a report at the Annual Meeting 
of the members on the activities of the State Bar of Georgia during 
his or her term of office.

Section 3. The President-Elect.
 The President-Elect shall:

(a) perform duties delegated to him or her by the 
President, prescribed by the Board of Governors and as oth-
erwise provided in the Bar Rules and Bylaws;

(b) upon the absence, death, disability, or resignation of 
the President, the President-Elect shall preside at all meetings 
of the State Bar of Georgia and the Board, and shall perform 
all other duties of the President;

(c) plan the program for the year in which he or she 
shall act as President, including activities associated with the 
inaugural event during the Annual Meeting;

(d) in planning his or her year, ensure continuity in the 
program of the State Bar of Georgia for the benefit of the legal 
profession and the public, and make needed arrangements for 
the prompt implementation of the program upon taking office as 
President; and

(e) serve as an ex-officio member of the Investigative Panel 
of the State Disciplinary Board.

Section 4. The Immediate Past President.
 The Immediate Past President shall:

(a) chair the Board of Trustees for the Institute of Continuing 
Legal Education;

(b) serve as an ex-officio member of the Review Panel of 
the State Disciplinary Board and the Commission on Lawyer 
Competency; and

(c) perform other duties delegated to him or her by the 
President and prescribed by the Board of Governors.

 Upon the absence, death, resignation, or disability of the 
Immediate Past President, the next most immediate past president shall 
assume the duties of the Immediate Past President.

Section 5. The Secretary.
 The Secretary shall have general charge of the records of the State 
Bar and shall act as secretary for meetings of the Board of Governors 
and of the Executive Committee. The Secretary shall also perform duties 
prescribed by the Board.

Section 6. The Treasurer.
 The Treasurer shall:

(a) deposit in accordance with the investment policy 
approved by the Board of Governors all funds received by the 
State Bar in a bank or banks, or investment firm or firms desig-
nated by the Board of Governors;

(b) disburse all funds of the State Bar pursuant to the 
budget by means of checks or vouchers signed by the Treasurer 
and by one of the following: the Secretary, the President, the 
Immediate Past President, the President-Elect, the Executive 
Director, the Acting Executive Director, the Assistant 
Executive Director or the General Counsel; however, in the 
absence of the Treasurer, the President or the Secretary shall 
sign all checks or vouchers;

(c) keep regular accounts which at all times shall be open to 
inspection by the members of the State Bar;

(d) report annually, and more frequently if required by the 
President or the Board of Governors, with regard to the financial 
affairs of the State Bar; and

(e) direct an annual audit of all funds, property and accounts of 
the State Bar performed by an independent certified public accoun-
tant selected by the Board of Governors, the report of which shall be 
delivered to the officers and made available to the membership.

Section 7. Ex-officio Officers.
 The President, Immediate Past President, and President-Elect of 
the Young Lawyers Division shall be ex-officio officers of the State 
Bar. Their duties shall be prescribed by the Board of Governors or del-
egated by the President, President-Elect, or the Executive Committee of 
the State Bar.

Section 8. Bond.
 A blanket fidelity bond shall be obtained to cover all officers, 
employees, or other persons handling funds of the State Bar. The bond 
shall be payable to the State Bar in an amount, not less than $25,000, to 
be determined by the Board of Governors.

ARTICLE VI 
THE EXECUTIVE DIRECTOR

Section 1. Election.
 The Executive Director shall be nominated and elected by the 
Board of Governors of the State Bar at its first meeting of each year. 

Section 2. Salary, Duties, and Term.
 The salary and duties of the Executive Director shall be fixed and 
outlined by the Board of Governors. The term of office of the Executive 
Director shall be one year. Upon the death, resignation, or disability of 
the Secretary or the Treasurer, the duties of the Secretary or Treasurer 
shall be performed by the Executive Director until a successor is 
appointed as provided in Article XII, Section 1.

Section 3. Duties.
 The Executive Director shall perform the duties prescribed by the 
Board of Governors and those delegated by the President, Secretary, 
and Treasurer.

ARTICLE VII 
NOMINATIONS AND ELECTIONS

Section 1. Nomination of Officers.
(a) The Board of Governors shall annually nominate candi-

dates for each of the following offices: President-Elect, Secretary, 
and Treasurer, and if the office of President-Elect is vacant, for the 
office of President. No nominee shall be proposed to the Board as 
a candidate for any office unless the member making the proposal 
is satisfied that the proposed nominee intends to accept the nomi-
nation and serve if elected.

(b) After nominations are made by the Board, ten members 
of the Board of Governors representing at least five different 
circuits, or thirty active members of the State Bar, including at 
least five active members from each of three different circuits, 
may nominate candidates for President-Elect, Secretary, and 
Treasurer (and when the office of President-Elect is vacant, for 
President) by filing with the Executive Director within ten days 
after nominations by the Board a petition in the form and subject 
to the requirements prescribed in this Article. No nominee shall 
be proposed to the Board as a candidate for any office unless the 
members making the proposal are satisfied that the proposed nom-
inee intends to accept the nomination and serve if elected.

(c) No person, other than a candidate nominated as pro-
vided in subparagraphs (a) and (b) above, may be elected by 
“write-in” ballots or otherwise to any office described in this 
Section, unless that person shall have filed with the Executive 
Director, not less than ten days prior to the date on which the bal-
lots are to be mailed to the membership, a written statement that 
he or she is a “write-in” candidate for the office indicated and 
intends to serve if elected.

Section 2. Nomination of Members for the Board of Governors.
(a) Circuit Members. When the term of a member of the 

Board of Governors representing a circuit is to expire at the next 
annual meeting, members of that circuit may nominate a candidate 
for that office for the ensuing two-year term by filing with the 
Executive Director, on the date determined according to Section 
14 of this Article, a petition in the form and subject to the require-
ments prescribed in this Article. If an incumbent member of the 
Board of Governors intends to offer as a candidate for re-election, 
the incumbent shall file a petition, in the form and subject to 
the requirements prescribed in this Article, with the Executive 
Director on the date determined according to Section 14 of this 
Article. The petition shall be signed by a minimum number of 
active members of the State Bar from the circuit as follows:

(1) three from a circuit having less than twenty-five members;
(2) seven from a circuit having more than twenty-four but 

less than one hundred members; or
(3) twenty from a circuit having more than ninety-nine 

members.
(b) Nonresident Members. Nominations for election of a 

nonresident member of the Board of Governors shall be filed 
with the Executive Director on the date determined according to 
Section 14 of this Article and shall be in written form as prescribed 
in this Article. The petition shall be signed by at least five active 
nonresident members of the State Bar.

Section 3. Circuits Having More Than One Member of Board of 
Governors.
 In circuits having more than one member of the Board of 
Governors, the positions shall be designated consecutively as “Post No. 
1,” “Post No. 2,” etc. The numbering shall be solely for nominations and 
elections. Nominating petitions shall designate the number of the post 
for which the candidate is nominated. No person shall be nominated for 
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more than one post. A separate nominating petition shall be filed for 
each post. Members of the State Bar from a circuit electing more than 
one member of the Board of Governors in any year shall be entitled to 
cast one vote for a candidate for each post.

Section 4. Nominating Petitions.
 Nominating petitions shall be in substantially the following form:

STATE BAR OF GEORGIA NOMINATING PETITION

The undersigned active members of the State Bar of Georgia in good stand-
ing (or members of the Board of Governors of the State Bar of Georgia) 
hereby nominate _______________ for the office of member of the Board 
of Governors from the _________ Circuit, Post _________ (if applicable) 
or ____ Nonresident Post [or, the office of President-Elect, Secretary, 
Treasurer (or, when the office of President-Elect is vacant, President)] for 
the term beginning at the close of the Annual Meeting in 20__.

Signature Name (Please Print) Bar # Circuit/Nonresident
________ ________________ _____ ________________
________ ________________ _____ ________________
________ ________________ _____ ________________
I intend to accept the nomination and, if elected, to serve by attending 
meetings of the Board and reporting the activities of the Board to my 
constituents.
______________________________
(Name)

 Petitions shall be signed personally by the nominators. More than 
one counterpart of a petition for a candidate may be filed and, in deter-
mining whether the petition meets the requirements of Sections 1 (b) 
and 2 of this Article, shall together be treated as a single petition. The 
petition (or at least one counterpart) shall be signed by the nominee indi-
cating his or her intention to accept the nomination and to serve 
if elected.

Section 5. Accepting Nominations.
 Each nominee for office in the State Bar nominated by the Board 
of Governors pursuant to Section 1(a), shall immediately be notified of 
the nomination and of all other persons nominated for the same position 
and shall, within ten days, accept or reject the nomination. Nominees 
failing to respond shall be deemed to have accepted the nomination.

Section 6. Ballots.
 The Elections Committee shall determine the list of candidates and 
have ballots prepared. The ballot shall include the name of each candi-
date and a space for a write-in vote for each position to which the ballot 
applies. If practicable, the space for a write-in vote may be eliminated 
from ballots for which no write-in candidate has declared under Article 
VII, Section 1 (c) or Article VII, Section 2 (c) above. The ballot shall 
contain voting instructions and a notice of the location and last date by 
which the ballot must be received. The Board of Governors shall annu-
ally determine this date. The ballots may be in written or electronic 
form, or both. 

Section 7. Voters Lists; Distribution of Ballots.
(a) A voters list shall be prepared containing the names of the 

members qualified to vote in elections for officers, ABA delegates, 
circuit board members and nonresident board members. Each 
member shall be assigned a distinguishing number. 

(b) On the date determined according to Section 14 of this 
Article, all active members in good standing shall be furnished by 
regular mail a ballot for the elections in which they are qualified to 
vote and a return envelope.

(c) In lieu of the written ballot described above, a member 
may vote by a secure electronic ballot which meets all the require-
ments for integrity as determined by the Elections Committee. 
Should any member submit both a paper ballot and an electronic 
ballot, only the electronic ballot shall be counted.

Section 8. Method of Voting.
 For written ballots, the member shall mark the ballot according to 
its instructions and shall return the ballot or ballots in the envelope pro-
vided on or before the date specified by the Board of Governors. Only 
written ballots of an individual member, timely returned in the envelope 
provided with the ballot, shall be deemed valid. Electronic ballots shall 
be cast according to the instructions provided with the electronic ballot.

Section 9. Elections Committee.
 The Elections Committee shall conduct the election, count or 
supervise the counting of the ballots, and report the results on the date 
determined according to Section 14 of this Article under procedures 
established by the Board of Governors. The Elections Committee may 
utilize State Bar and independent and impartial contract staff and facili-
ties as the Committee deems appropriate. In computing the number of 
votes constituting a majority of those cast in each election of officers, 

the Committee shall exclude from the computation the votes cast for a 
properly declared “write-in” candidate receiving less than two percent of 
the total votes cast.

Section 10. Declaration of Results of Elections.
 The candidate in any election for officers receiving a majority of 
the votes in each election or a candidate for the Board of Governors who 
receives a plurality of the vote (according to the report of the Election 
Committee or of the Recount Committee) shall be declared elected. 

Section 11. Tie Vote.
(a) Officers and ABA delegates. If there is a tie vote between 

two or more candidates receiving the highest number of votes in 
any election for officers or ABA delegates, the incumbent shall 
continue to serve until the Board of Governors elects one of the 
tying candidates as the successor. If more than one election results 
in a tie vote, the Board of Governors shall first determine who 
shall be elected in this order: Treasurer, Secretary, President-Elect 
and, when appropriate, President.

(b) Circuit Posts. If there is a tie vote between two or more 
candidates receiving the highest number of votes in any elec-
tion for a circuit post, a run-off election shall be held pursuant to 
Article VII, Section 12 of these Bylaws.

Section 12. Run-Off.
 Any candidate dissatisfied with the result of the count may file a 
written recount request with the Executive Director, within two business 
days after the winners are declared. The Executive Director shall notify 
the President of the request for a recount and the President shall direct 
the Elections Committee to review the request(s) If deemed appropriate, 
the Elections Committee will direct an independent elections vendor 
to conduct a recount. Once the certified recount totals are received, the 
Elections Committee will announce its findings to all candidates in the 
disputed election and any other concerned parties. The results of the 
recount shall be final.

Section 13. Recount.
 Any candidate dissatisfied with the result of the count by the 
Election Committee in his or her election contest may request within 
two days of the date upon which the count is completed, a recount of 
the ballots pertaining to the election by filing a request in writing with 
the Executive Director. The President shall appoint a recount com-
mittee composed of persons who are not members of the Election 
Committee. As soon as practicable, but not less than three days prior 
to the Wednesday of the week during which the annual meeting of the 
State Bar is scheduled, the Recount Committee shall count the ballots 
pertaining to all elections in which a recount has been requested, exam-
ine the ballots not counted, determine the number of votes validly cast 
for each candidate in the election, and immediately report the results to 
the President who shall announce the results at the first plenary session 
during that annual meeting. The results of the recount shall be final.

Section 14. Date of Elections.
(a) The Elections Committee shall timely meet and publish a 

proposed schedule for the upcoming elections which shall set out 
the specific dates for the following events: the date the Official 
Election Notice is to be published in the Georgia Bar Journal; the 
date the Nominating Petition package shall be mailed to Board 
of Governors Incumbents; the date the Board of Governors shall 
nominate candidates for officers of the State Bar; the deadline for 
the receipt of nominating petitions for incumbent Board Members; 
the deadline for the receipt of nominating petitions for new Board 
Members; the deadline for receipt of nominations of nonresident 
members of the Board; the date on which the ballots are to be 
mailed; the deadline for ballots to be cast in order to be valid; and 
the date the election results shall be reported and made available.

(b) The Executive Committee shall review and approve, 
or modify and approve such schedule as submitted by the 
Elections Committee. The schedule, as approved by the Executive 
Committee, shall then be submitted to the Board of Governors no 
later than the Annual or Summer Meeting preceding the election 
for approval.

(c)  For good cause, the Executive Committee may modify 
this approval schedule.

ARTICLE VIII 
COMMITTEES—GENERALLY

Section 1. Standing Committees.
(a) Creation of Standing Committees; Statement of Purpose.
The Board of Governors may create standing commit-

tees for such purposes as it deems appropriate. The members of 
each standing committee shall be appointed by the President. 
Any request for the creation of a standing committee shall be 
accompanied by a statement of purpose. A listing of the standing 
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committees of the State Bar shall be published annually in the 
State Bar Directory. The publication shall include a description of 
each committee’s purpose, the names of current committee mem-
bers and their respective terms.

(b) Appointment of Members.
(i) Three-year terms. There shall be a minimum of nine 

members of each standing committee appointed for three-
year terms. Regardless of when the appointment was made, 
such term shall begin on July 1 of the year the appointing 
President took office, and expire on June 30 three years later, 
except for the Finance Committee which term shall begin 
on January 1 of the Bar year the appointing President took 
office, and expire on December 31 three years later. All such 
appointments shall be for staggered terms of three years so 
that, as reasonable as possible, one-third of all committee 
members appointed for three year terms shall retire at the 
end of each year. 

(ii) One-year terms. The President may appoint additional 
members of each standing committee as the President deems 
appropriate. Regardless of when such additional committee 
members are appointed, the term of such appointees shall begin 
on July 1 of the year the appointing President took office and 
shall expire on the following June 30, except for the Finance 
Committee which term shall begin on January 1 and expire on 
the following December 31. 

(iii) Non-voting advisory members. The President 
may appoint non-voting advisory and liaison members to 
each standing committee as the President deems appropri-
ate. Regardless of when appointed, such term shall begin on 
July 1 of the year the appointing President took office and 
shall expire on the following June 30, except for the Finance 
Committee which term shall begin on January 1 and expire on 
the following December 31. 

(iv) Appointments to fulfill quorum requirements. In the 
event of any appointee’s resignations, incapacitation, or per-
sistent inability to perform committee business, the President 
shall have the authority to appoint a replacement to serve for the 
duration of the original appointee’s term. The President shall 
exercise all foregoing discretionary powers of appointment to 
advance the objective of enabling committees to obtain quo-
rums and conduct regular committee business. 

(v) Notice of Three-Year Term Appointments. Incoming 
Presidents shall inform the Board of appointments to fill expir-
ing or vacant three-year terms on standing committees at the 
State Bar’s Annual Meeting. 

(vi) Notice of Other Appointments. Appointments to 
one-year terms or to non-voting advisory or liaison capacity 
on any standing committee shall be published in the State Bar 
Directory, provided, however, that nothing in this provision 
shall prohibit a President from exercising discretion to make 
additional such appointments after the Directory has been pub-
lished or sent for publication.

(vii) Executive Committee Liaison Members. Not 
later than the second Board of Governors meeting during 
the President’s term in office, the President may appoint an 
Executive Committee Liaison member to such standing com-
mittees as the President chooses. Such Executive Committee 
Liaison Members shall serve for a term of one year, with such 
term expiring on the First June 30 after such appointment, 
except for the Finance Committee which term shall begin on 
January 1 and expire on the following December 31. Such 
members shall have full voting privileges and count towards a 
quorum at any meeting of a standing committee.

(c) Chairperson, Co-chairs and Vice Chairperson or Vice 
Co-chairs.

Each year the President shall appoint a chairperson or co-
chairs and a vice chairperson or vice co-chairs of each standing 
committee. A chairperson or, in the absence of the chairperson, the 
vice-chairperson may act on behalf of the committee when it is not 
practical or possible to confer with the committee.

(d) Abolition of Standing Committees.
Standing Committees may be abolished by the Board of 

Governors following written notice to the chairperson and mem-
bers of the Committee.

Section 2. Special Committees.
(a) Creation of Special Committees; Statement of Purpose.
The President may create special committees for such purposes 

as deemed appropriate. A list of the special committees of the State 
Bar shall be published annually in the State Bar Directory. The publi-
cation shall include a description of each committee’s purpose and the 
names of current committee members. The President shall designate 
a specific term, not to exceed three years, for the work of the com-
mittee. The incoming President shall review the special committees 

whose terms are expiring to determine whether such committee or 
committees should continue. The President may extend the term of 
such special committees for a specific term, not to exceed three years.

(b) Non-voting and Liaison Members.
There may be non-voting advisory and liaison appointments to 

special committees appointed by the President at his or her discretion.
(c) Terms of Members.
All appointments shall be for the term of the committee 

as established by the appointing President. Should the President 
extend the term of the committee for a specific term, the President 
may reappoint any current members he or she may choose, appoint 
new members to replace the original members, or appoint addi-
tional members to the special committee. The terms of the new or 
additional members shall be for the extended term as established 
by the appointing President.

(d) Chairperson, Co-chairs, Vice Chairperson and Vice 
Co-chairs.

The President shall appoint a chairperson or co-chairs and 
vice-chairperson or vice co-chairs of each special committee.

The chairperson or, in the absence of the chairperson, the 
vice-chairperson may act on behalf of the committee when it is not 
practical or possible to confer with the committee.

(e) Executive Committee Liaison Members.
Not later than the second Board of Governors meeting dur-

ing the President’s term in office, the President may appoint an 
Executive Committee Liaison member to such special commit-
tees as the President chooses. Such Executive Committee Liaison 
Members shall serve for a term of one year, with such term expir-
ing on the first June 30 after such appointment. Such members 
shall have full voting privileges and count towards a quorum at 
any meeting of a special committee.

Section 3. Program Committees and Boards
 Committees and Boards created by Part IV and Parts VI through 
XIV of these rules to oversee Programs of the State Bar shall have such 
terms and members as set out in said rules. Members of such commit-
tees and boards shall be appointed according to the rules establishing 
such committees and boards. 

Section 4. Meetings.
 Committees shall meet when necessary to perform their duties 
and may act in writing or by electronic conferencing in accordance with 
Article XII, Section 7 of these Bylaws.

ARTICLE IX 
SECTIONS

Section 1. Young Lawyers Division.
 The Young Lawyers Division of the State Bar shall be composed of 
(1) all members of the State Bar who have not reached their thirty-sixth 
birthday prior to the close of the preceding Annual Meeting of the State 
Bar and (2) all members of the State Bar who have been admitted to 
their first bar less than five years. This Division shall foster discussion of 
ideas relating to the duties, responsibilities, and problems of the younger 
members of the profession, aiding and promoting their advancement and 
encouraging their interest and participation in the activities of the State 
Bar. It shall elect officers and a governing board annually, and shall adopt 
regulations subject to the Rules and Bylaws of the State Bar.

Section 2. Senior Lawyers Section.
 There shall be a section of the State Bar to be known as the Senior 
Lawyers Section composed of all members of the State Bar who have 
reached their 65th birthday prior to the close of the preceding Annual 
Meeting of the State Bar provided, however, that all those members of 
the State Bar who are between 60 and 65 years of age and are members 
in good standing of the Senior Section (sometimes called the Senior 
Law Section) at the time this amendment is adopted shall become 
members of the Senior Lawyers Section. This Section is formed for the 
purpose of fostering discussion, interchange of ideas, and camaraderie 
among the older members of the State Bar and to promote profes-
sionalism, CLE, CJE and other activities of the State Bar as shall be 
determined by the Section officers, Executive Committee and members. 
The Senior Lawyers Section shall have such officers, committees and 
government as shall be determined by its Bylaws, subject to the Rules 
and Bylaws of the State Bar.
 The State Bar shall furnish reasonable postage and mailing 
expense and staff liaison assistance for the Section. All other items of 
Section expense shall be the responsibility of the Section unless specifi-
cally authorized and approved by both the Executive Committee and the 
Board of Governors as a separate budget item.
 The Section shall be authorized to accept voluntary contributions 
which shall be held by the State Bar for use by the Section. Any funds 
of the old Senior Section (which Section is abolished by this amend-
ment) in existence at the time of this amendment shall be held by the 
State Bar for the use of the new Senior Lawyers Section.
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Section 3. Other Sections - Purposes.
 Other sections may be created for members of the bar interested in 
a specialized area of law or practice. Each section shall have powers and 
duties consistent with the Rules and Bylaws of the State Bar, subject to 
the approval of the Board of Governors.

Section 4. Establishment of Sections.
 The Board of Governors may establish a new section dedicated 
to an area of law or practice not duplicated by any other section of the 
State Bar. Every application to the Board for the establishment of a new 
section shall set forth:

(a) the area of law or practice to which the proposed section is 
to be dedicated which shall be within the purposes of the State Bar;

(b) a statement of the need for the proposed section;
(c) the proposed bylaws for the government of the section; and
(d) the names and addresses of at least ten members applying 

for creation of the section. 

Section 5. Abolition of Sections. 
 Upon notice by mail to the members of a section, the Board of 
Governors may abolish a section. 

Section 6. Reports.
 Each section shall submit to the regular annual meeting of the 
members of the State Bar a report of the activities of the section during 
the year.

ARTICLE X 
DELEGATES TO THE AMERICAN BAR ASSOCIATION

Section 1. Delegates: Designation; Nomination and Election; 
Alternates.
 The delegates of the State Bar to the House of Delegates of the 
American Bar Association shall be active members in good standing of 
the State Bar and of the American Bar Association. There shall be a sep-
arate post for each delegate of the State Bar to the House of Delegates 
of the American Bar Association. The posts shall be consecutively num-
bered by the Board of Governors as “Post Number 1,” “Post Number 2,” 
etc. Numbering shall be solely for the purposes of designations, nomina-
tions and elections.
 Elected delegates shall be nominated and elected to staggered two 
year terms beginning with an even numbered year, so that the terms are 
staggered as equally as possible. Delegates for the elected posts shall be 
nominated and elected in the same manner as provided in these Bylaws 
for the election of the Secretary of the State Bar; however, a nomination 
shall designate the post for which the candidate is nominated.
 So long as the State Bar is entitled to six or more delegates, Post 5 
and Post 6 shall be designated as follows: beginning with a term to start 
at the adjournment of the year 2000 annual meeting of the American Bar 
Association, Post 6 shall be filled by the immediate past president of the 
State Bar; and beginning with a term to start at the adjournment of the year 
2002 annual meeting of the American Bar Association, Post 5 shall be filled 
by the immediate past president of the Young Lawyers Division of the State 
Bar, provided that person is under the age of 35 years when the term begins. 
Otherwise, Post 5 shall be filled by a person who is under the age of 35 
appointed by the President of the Young Lawyers Division of the State Bar.
 Should any designated or elected post become vacant prior to 
the end of the term for which the person filling that post was selected 
because of resignation, death or disability, the President of the State Bar 
shall appoint another member to fill the unexpired term.

Section 2. Terms of Office.
 Except as otherwise provided in this Article, the delegates shall 
serve for two years from the adjournment of the annual meeting of the 
American Bar Association in the year of election to the adjournment of 
the annual meeting two years later.

Section 3. Alternate Appointments.
 If for any reason, an appointed or elected delegate is unable to attend 
any meeting of the House of Delegates of the American Bar Association 
during the delegate’s term of office, the President may appoint a mem-
ber in good standing of the State Bar and the American Bar Association 
as an alternate delegate to attend such a single meeting of the House of 
Delegates of the American Bar Association. The alternate delegate shall 
have the same rights and privileges for the single meeting of the House 
of Delegates of the American Bar Association as the appointed or elected 
delegate for whom he or she has been substituted.

ARTICLE XI
VACANCIES AND SUCCESSION

Section 1. Death, Disability, or Resignation of Officers, Members 
of the Executive Committee, or Delegates to the American Bar 
Association.
 In the event of a vacancy for any cause in the following offices 
or positions, President-Elect, Secretary, Treasurer, member of the 

Executive Committee elected by the Board of Governors, or a del-
egate of the State Bar to the House of Delegates of the American Bar 
Association, his or her temporary successor shall be appointed by the 
President to hold office until the next regular meeting of the Board of 
Governors when a successor for the unexpired term shall be elected 
by majority vote. However, any person appointed to fill the unexpired 
term of President-Elect shall not automatically succeed to the office of 
President, but that office shall be filled by majority vote of the entire 
membership after nomination as provided in Article VII.

Section 2. Vacancies in Board of Governors.
 Vacancies on the Board of Governors shall be filled in accordance 
with the provisions of Article III, Section 8.

Section 3. Vacancies in Committees.
 A vacancy in any committee, except for the Executive Committee 
unless otherwise provided for by the Rules or the Bylaws, shall be filled 
by Presidential appointment, and the appointee shall hold office for the 
unexpired term or until his or her successor is chosen. 

ARTICLE XII 
MISCELLANEOUS PROVISIONS

Section 1. Resignation of Officers.
 An officer may resign at any time upon settling his or her accounts 
with the State Bar.

Section 2. Filing and Publication of Proceedings.
 All addresses, reports and other papers read at any meeting of the 
State Bar shall be filed with the Executive Director within thirty days 
from the adjournment of the meeting. The Board of Governors may pub-
lish any part of the proceedings it deems appropriate.

Section 3. Fiscal Year.
 The fiscal year of the State Bar shall begin on July 1 of each year 
and end on June 30 of the succeeding year.

Section 4. Seal.
 The seal of the State Bar shall be in the following form:

Section 5. Referendum to Entire Membership.
 The Board of Governors, upon the vote of two-thirds of the member-
ship of the Board, may refer any question to a vote of the membership of 
the State Bar. The members present at an annual meeting may, by a two-
thirds vote, direct the Board of Governors to conduct a referendum upon 
any matter presented or acted upon at that meeting. When a referendum is 
conducted, the Executive Director shall prepare a questionnaire containing 
the matters upon which the vote is to be taken. The questionnaire submitted 
to each member shall be returned to the Executive Director.

Section 6. Amendment or Repeal.
 These Bylaws, or any provision of these Bylaws, may be amended 
or repealed at any annual, midyear or called meeting of the members, by 
a majority of the members present, provided that the number voting for 
the amendment or repeal is not less than fifty.

Section 7. Electronic Conferencing.
 If prior notice has been provided, and if such facilities are avail-
able, any member of a Section of Committee may attend a meeting 
by electronic conferencing; provided that the device used enables the 
absent member to hear the comments of the Section of Committee mem-
bers present at the meeting and to speak to those present at the meeting; 
and that the members present at the meeting can hear the comments of 
and speak to the absent member. Any member attending by electronic 
conferencing shall count towards a quorum of such meeting, shall have 
full rights to the floor, and shall be entitled to vote at such meeting as if 
physically present.

STANDING BOARD POLICY 100  
Legislative Policy and Procedure  

Adopted by Board of Governors June 14, 1986,  
Amended June 20, 1992, June 18, 1994

1.01. General Legislative Policy.
(a) The Bylaws set forth the restrictions on establishing a 

legislative policy. Article II, Section 6 of the Bylaws provides that:
No legislation shall be recommended, supported or opposed 

by the State Bar unless:
(1) such action has been initiated by an appropriate 

committee or section, or by any ten members of the Board of 
Governors; and 
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(2) the text of the legislation is furnished to the President, 
the President-Elect and the Advisory Committee on Legislation 
at least thirty days prior to its submission for support or opposi-
tion as set forth below; and 

(3) provided further:
(i) that such legislative position receives a majority 

vote of the members of the State Bar present at a meeting; or
(ii) that such legislative position receives a two-thirds 

vote of the members of the Board of Governors present and 
voting; or

(iii) when the Board of Governors is not in session, 
such legislative position receives a two-thirds vote of the 
members of the Executive Committee voting.

 In addition to and in aid of these legislative powers, the Board 
shall have the power to adopt, by a vote of two-thirds of the members 
of the Board present and voting, a Standing Board Policy regarding 
legislation. Such Standing Board Policy shall be binding from session to 
session unless suspended, modified or rescinded pursuant to a two-thirds 
vote of the members of the Board present and voting.
 No committee or section of the State Bar shall recommend, sup-
port or oppose any legislation except in the manner herein provided.

(b) No legislative position shall be taken by the State Bar or any 
committee, section or other organizational element thereof except as 
provided for in this policy. Committees, sections or other organization-
al elements of the Bar are encourage to debate and discuss legislation 
relating to their areas of expertise and to let the Advisory Committee 
on Legislation know of their positions. The ultimate position of the 
State Bar, however, will be determined pursuant to this Policy.

(c) A legislative position, once adopted, shall remain an 
official position of the State Bar during the full biennial session of 
the General Assembly in which it was adopted unless rescinded or 
modified.

(d) Failure to receive a necessary two thirds vote to favor or 
oppose legislation shall not be considered adoption of the contrary 
position.

(e) All legislative positions adopted by the State Bar shall be 
reduced to writing and communicated to the General Assembly as 
the organizational positions of the State Bar.

(f) The Advisory Committee on Legislation, the Board, 
or the Executive Committee may allow any interested person 
to appear before it in person and in writing in support of or in 
opposition to any legislative proposal being considered subject to 
reasonable limitations on available time.

(g) The Board and Executive Committee shall have authority 
to take reasonable action necessary to communicate and advocate 
legislative positions adopted pursuant to the Bylaws and this policy.

(h) The Board or the Executive Committee shall have the 
authority to designate persons to promote State Bar legislative 
positions. Persons so designated shall be authorized to agree to 
and to support amendments and substitute legislation which are 
consistent with legislative positions previously adopted pursuant 
to the Bylaws and this Policy. No section, committee or other Bar-
related organization shall hire or designate any persons or entities 
to promote State Bar or their own legislative positions nor shall 
such sections, committees or Bar-related organization expend any 
funds of the section, committee or organization in the support of or 
opposition to any legislative positions unless expressly approved 
by the Board of Governors or the Executive Committee. Should 
the Board of Governors or the Executive Committee approve such 
expenditures, the funds of the section, committee or Bar-related 
organization shall be paid into the Legislative Advocacy Fund.

(i) Nothing in this policy shall be construed to prevent mem-
bers of the State Bar from presenting their own personal views 
concerning any legislative matter and members are encouraged 
to do so while making clear that they are speaking only in their 
personal capacity.

1.02. Board of Governors.
(a) Consideration of any legislative proposal by the Board 

shall proceed in the following order:
(1) A written proposal shall be presented by an appropri-

ate committee or section or by any 10 members of the Board 
to the Advisory Committee on Legislation, the President, the 
President-Elect, and each member of the Executive Committee 
at least 30 days prior to a meeting of the Board. Such proposal 
shall, as a minimum, include the following:

(i) the specific legislation, if any, which is pending or 
proposed;

(ii) if no specific legislation is pending or proposed, a 
statement of the issues to be addressed by the legislation;

(iii) a summary of the existing law;
(iv) principal known proponents or opponents of the 

legislation and, if possible, a brief statement of the reasons 
for opposition or support by the other interests;

(v) a listing of any other committees or sections which 
may have an interest in the legislation and a certification 
that any such committees have been provided a copy of the 
proposal simultaneous to its transmission to the Advisory 
Committee on Legislation; and

(vi) the position which the committee, section or 
group recommends be adopted by the State Bar.

(2) The Advisory Committee on Legislation, after consid-
eration of the legislative proposal in accordance with Rule 1.04 
of this policy, shall make a written recommendation concerning 
the proposal to the Board at its next meeting. A copy of the 
written recommendation shall be furnished to each member 
of the Executive Committee at least ten (10) days prior to the 
Board meeting.

(3) The Board shall determine specifically by a majority 
vote of members present and voting whether the proposed legisla-
tive action is germane to the legitimate purposes of the State Bar. 

(4) If the determination in section (3) above is affirmative, 
then at least two thirds of the members of the Board present and 
voting must vote to recommend, to support, or to oppose the 
legislative proposal.

(b) Legislative positions may be considered and adopted by 
the Board at any special or regular meeting. 

1.03. Executive Committee.
(a) Consideration of any legislative proposal by the 

Executive Committee shall proceed in the following order:
(1) a proposal adopted by the Advisory Committee on 

Legislation or from a member of the Executive Committee shall 
be presented;

(2) the Executive Committee shall specifically determine 
by a majority of members voting whether the proposed legislative 
action is germane to the legitimate purposes of the State Bar;

(3) if the determination in subsection (2) above is affir-
mative, then the Executive Committee shall then determine 
by a majority vote of those voting either that (i) the requested 
legislative action could not reasonably have been submitted for 
consideration by the Board of Governors in accordance with 
existing policies, or: (ii) that a significant material change in 
circumstances since the last Board of Governors has made the 
Executive Committee action necessary; 

(4) if either determination in subsection (3) above is 
affirmative, at least two thirds of the members of the Executive 
Committee voting must vote to recommend, to support, or to 
oppose the legislative proposal.

(b) The Executive Committee shall take no action inconsis-
tent with previous action of the Board on substantially identical 
legislation unless there has been a significant material change in 
circumstances since the last meeting of the Board of Governors. 
The failure to receive the required two thirds vote of the Board of 
Governors shall not be considered “previous action” by the Board.

(c) If any emergency exists and is not feasible for the 
Executive Committee to act, then the president, upon consultation 
with and agreement by any two from among the president-elect, the 
immediate past president and the chair of the Advisory Committee 
on Legislation may act upon pending or proposed legislation.

(d) Any action taken by the Executive Committee or presi-
dent shall be reported to the Board at its next meeting.

1.04. Advisory Committee on Legislation.
(a) Structure–The Advisory Committee shall be composed 

of at least nine members, at least six of whom shall be members of 
the Board at the time of their appointment and the Immediate Past 
President.

(b) Initial Terms–The nine members of the Advisory 
Committee appointed to serve effective July 1, 1986, shall be 
appointed for initially staggered terms as set out below:

(1) three members, including two members of the Board, 
shall be appointed by the immediate past president for one-
year terms.

(2) three members, including two members of the Board, 
shall be appointed by the president for two-year terms.

(3) three members, including two members of the Board, 
shall be appointed by the president-elect for three year terms.

(4) the chair shall be appointed by the president.
(c) Terms–Commencing July 1, 1987, the president-elect 

shall appoint three members, at least two of whom shall be mem-
bers of the Board at the time of their appointment, to three-year 
terms and shall name a chair-elect. The chair-elect shall become 
chair when the president-elect becomes president. The President, 
upon consultation with and agreement by the President-Elect 
shall have the power to appoint additional voting members to the 
Advisory Committee who shall serve during the one-year term of 
his or her presidency. However, in any event at least two-thirds 
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of this Committee will be members of the Board at the time of 
their appointment.

(d) The Advisory Committee will meet for the purpose 
of developing its recommendations to the Board and Executive 
Committee with regard to requests to adopt a legislative position.

(e) In each case involving a proposed legislative position, the 
Advisory Committee shall make a recommendation to the Board 
or the Executive Committee on the following:

(1) whether the proposed legislative action is germane to 
the legitimate purposes of the State Bar; and

(2) the legislative position which the Board or Executive 
Committee should adopt.

(f) In addition to the above, the Advisory Committee shall also 
have the authority to draft and submit to the Board or the Executive 
Committee, legislative concepts which may or should be the subject 
of legislation and recommend positions with respect thereto.

(g) When the General Assembly is in session, appropriate 
committees and sections of the State Bar may submit legisla-
tive proposals to the Advisory Committee for approval by the 
Executive Committee. All such proposals, however, shall be in 
writing and satisfy the format requirements set forth in subsection 
(a)(1) of Rule 1.02 of this policy.

(h) The Advisory Committee shall review all legislation filed 
in the State Legislature which would require an amendment to 
the State Constitution. The Advisory Committee shall determine 
whether the State Bar should take a position pursuant to this policy 
regarding the proposed constitutional amendment.

(i) All matters concerning contract and finance shall be sub-
mitted to the Executive Committee for approval.

1.05. Legislative Drafting and Consulting Services.
(a) The State Bar, at the sole discretion of the Executive 

Committee, may provide legislative drafting, legal research and 
other similar services to the Office of the Governor and members 
of the Georgia General Assembly. THE DECISION BY THE 
STATE BAR TO PROVIDE SUCH SERVICES DOES NOT 
CONSTITUTE AN ENDORSEMENT BY THE STATE BAR OF 
ANY LEGISLATION REVIEWED OR DRAFTED.

(1) All requests for legislative drafting or consulting ser-
vices should be directed to the President of the State Bar who 
shall immediately place the request on the agenda of the next 
Executive Committee Meeting. 

(2) Consideration of any legislative drafting or consulting 
request by the Executive Committee shall proceed in the fol-
lowing order:

(i) the president shall present the request for legislative 
drafting or consulting services to the Executive Committee; 

(ii) the Executive Committee shall specifically deter-
mine by a majority of members voting that the drafting, 
research or review of the proposed legislation would not be 
adverse to the interests of the State Bar;

(iii) if the determination in subsection (ii) above is 
affirmative, then the Executive Committee shall determine 
by majority vote whether or not to provide such services;

(iv) if the determination in subsection (iii) above is 
affirmative, the Executive Committee shall refer the matter 
to the Legislative Research Committee.

(3) Should any emergency exists and it is not feasible 
for the Executive Committee to act, then the President, upon 
consultation with and agreement by any two from among the 
President-Elect, the immediate past President, the Chair of 
the Advisory Committee on Legislation or the Chair of the 
Legislative Research Committee, may act upon the pending 
request for legislative drafting or consulting services.

(4) The final copy of any proposed legislation drafted 
by any member or members of the State Bar under this provi-
sion shall contain the following disclaimer at the head of the 
first page, unless the proposed legislation has been considered 
under the provisions of section 1.01 through 1.04 above: 

“The State Bar of Georgia has drafted the following pro-
posed legislation as a service to the Georgia General Assembly 
and the Office of the Governor. The State Bar takes no position 
either for or against the enactment of such legislation unless the 
legislation is approved under the provisions of the State Bar of 
Georgia’s Standing Board Policy 100.” 

(b) Whenever the Executive Committee grants a request to 
provide legislative drafting or consulting services under this rule, the 
President, or his or her designee, shall report to the next meeting of the 
Board of Governors the nature of the referral and its current status.

STANDING BOARD POLICY 200
(a) Publication of Expenditures. The Bar shall publish at 

least annually a statement of its revenues and expenditures by 
category. The purpose of this publication shall be to allow the 

membership to make a determination as to the nature of the expen-
ditures or categories.

(b) Objections. Any active or inactive member of the State 
Bar of Georgia may, within forty-five (45) days of the date of said 
publication, file with the Executive Director a written objection 
to a particular expenditure on the grounds that it is nongermane to 
the legitimate purposes of the State Bar of Georgia. The objection 
need not state its grounds. Failure to object within this time period 
shall constitute a waiver of any right to object to the particular 
expenditure.

(1) After a written objection has been received, the 
Executive Director shall determine the pro rata amount of the 
objecting member’s mandatory dues at issue, and such amount 
shall be placed in escrow pending determination of the merits of 
the objection.

(2) The Executive Committee shall, within sixty (60) days 
from the last day for receipt of written objections, determine 
whether to give a pro rata refund to the objecting member(s) or 
to refer the action(s) to arbitration.

(c) Composition of Arbitration Panel. If the matter is referred 
to arbitration, it shall be considered by a panel of arbitrators. The 
arbitration panel shall be composed of three (3) active members of 
the State Bar of Georgia. The objecting member(s) shall select one 
member of the arbitration panel, the Bar shall choose the second 
panel member, and the two members shall choose the third member. 
The objecting party and the State Bar of Georgia shall select their 
arbitrators within fifteen (15) days of the date on which the matter is 
referred to arbitration, and the third arbitrator shall be chosen by the 
two selected within thirty (30) days of said referral. In the event the 
two members are unable to agree, the Chief Judge of the Court of 
Appeals of the State of Georgia shall appoint the third member.

(d) Procedures for Arbitration Panel. Within thirty (30) days 
after the arbitration panel is constituted, the objecting member 
shall file with the General Counsel of the State Bar of Georgia 
a supplemental written objection stating in complete detail the 
grounds of the objection. The State Bar of Georgia shall, within 
thirty (30) days of receipt of the supplemental objection, prepare 
a written response and serve a copy on the objecting member(s). 
Such response, objection, and supplemental objection shall be for-
warded to the arbitration panel. The panel shall schedule a hearing 
at the headquarters of the State Bar of Georgia within forty-five 
(45) days of the date on which the objection, supplemental objec-
tion, and response are forwarded to the panel. At said hearing, the 
objecting member and the Bar may appear in person or be repre-
sented by counsel. The arbitration panel shall thereafter confer and 
decide by majority vote whether the particular expenditure is non-
germane to the legitimate purposes of the State Bar of Georgia.

(1) The scope of the arbitration review shall be to deter-
mine solely whether the expenditure at issue is constitutionally 
appropriate for funding from mandatory dues and whether the 
pro rata amount was correctly computed.

(2) The proceeding of arbitration shall be informal in 
nature and shall not be bound by the rules of evidence. Any 
briefs filed by either party shall be limited to fifteen (15) pages. 
Oral argument shall be limited to twenty (20) minutes per side. 
The decision of the arbitrators shall be binding as to the object-
ing member(s) and the State Bar of Georgia. If the arbitrators 
conclude that the expenditure at issue is appropriately funded 
by mandatory dues, there shall be no refund, and the State Bar 
of Georgia shall be free to expend the objecting member’s pro 
rata amount of mandatory dues held in escrow. If the arbitrators 
determine that the expenditure is inappropriately funded from 
mandatory dues, the arbitrators shall order a refund of the pro rata 
amount of mandatory dues to the objecting member.

(3) The arbitrators shall render a final written report to the 
objecting member and the Executive Committee within fifteen 
(15) days of the conclusion of the hearing.

(4) In the event the arbitrators order a refund, the State 
Bar of Georgia shall provide such refund within thirty (30) 
days of the date of the arbitration report, together with interest 
calculated at the judgment rate provided by law, from the date 
on which the objecting member(s) mandatory dues payment 
was received.

STANDING BOARD POLICY 300
 An elected member of the Board of Governors shall attend at least 
fifty percent (50%) of the Board meetings held during the Bar year, 
unless his/her attendance is otherwise excused by the Secretary. The 
burden of seeking and establishing an excused absence shall be upon 
the Board member. A written request to the Secretary for an excused 
absence shall be made within (30) days prior to or after the missed 
meeting. Should an elected Board member fail to meet the attendance 
requirement, the position shall become vacant, and the President of the 
State Bar shall fill the unexpired term by appointment.
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STANDING BOARD POLICY 400
 It shall be the policy of the Board of Governors of the State Bar 
of Georgia that any members of the Board who has served a minimum 
of ten years shall, upon retirement from the Board, be invited to attend 
all regularly called meetings of the Board of Governors; provided, such 
member remains in good standing with the State Bar. Such retired mem-
ber of the Board may be allowed floor privileges at the sole discretion of 
the chair, but shall not vote on any question nor be counted in ascertain-
ing a quorum. The affected retired Board members will not receive a 
copy of the agenda book.

STANDING BOARD POLICY 500
 O.C.G.A. §17-5-32 provides for a list to be maintained by the 
State Bar of Georgia for use in the event of the appointment of a Special 
Master pursuant to the terms of said code section. This list shall consist 
of the membership of this Board of Governors as it may be constituted 
from time to time.

STANDING BOARD POLICY 600 
Policy on Conflicts of Interest

Preamble
 The State Bar of Georgia is an administrative agency created by 
the Supreme Court of Georgia for the purposes of: (a) fostering among 
the members of the State Bar the principles of duty and service to the 
public; (b) improving the administration of justice; and (c) advancing 
the practice of law. The State Bar of Georgia and a family of separately 
organized non-profit organizations (including, without limitation, 
the Georgia Bar Foundation, Inc., the Institute of Continuing Legal 
Education in Georgia, the Georgia Legal Services Program, Inc., the 
Commission on Continuing Lawyer Competency, and the Lawyers 
Foundation of Georgia, Inc.) (the “Affiliated Organizations”) work 
together for the benefit of the members of the Bar, the judicial branch of 
Georgia government, and the public they serve.
 The Conflicts of Interest Policy of the State Bar of Georgia estab-
lishes certain standards regarding conflicts of interest for the following 
persons who are elected, appointed, or serve ex officio: elected State 
Bar officers; members of the Board of Governors; members of the Bar’s 
Executive Committee; officers and other members of the Executive 
Committee and Executive Council of the Young Lawyers Division; and 
employees and staff of the State Bar (“Covered Persons”). This Policy is 
intended to supplement, but not replace, any applicable state or federal 
laws or regulations applicable to the State Bar of Georgia or its mem-
bers, as well as the Georgia Rules of Professional Conduct and any other 
ethical rules or obligations governing Georgia lawyers.

Conflicts of Interest
(1) A Covered Person is required to exercise powers and dis-

charge duties in the interest of the State Bar and not in the Covered 
Person’s own interest or in the interest of another entity or person. 

(2)
(a) A Covered Person is expected to exercise reasonable 

diligence in identifying and disclosing any conflicting interest, if: 
(i) The Covered Person is either (a) a party to, or (b) 

has a beneficial interest in, or (c) is so closely linked to a 
transaction, gift or favor, which is of such financial sig-
nificance to the Covered Person as to create a reasonable 
expectation that such circumstances would exert an influ-
ence on the Covered Person’s judgment if called to vote 
upon, approve, or enter into such a transaction, or

(ii) To the actual knowledge of the Covered Person a 
Related Person or entity is either (a) a party to, or (b) has a 
beneficial interest in, or (c) is so closely linked to a transac-
tion, gift or favor, which is of such financial significance 
to the Covered Person as to create a reasonable expectation 
that such circumstances would exert an influence on the 
Covered Person’s judgment if called to vote upon, approve, 
or enter into such a transaction.

(b) “Related Person” is defined as, (a) your spouse, and 
those individuals related to you or your spouse by blood or 
marriage, including ancestors, parents, children, siblings, 
grandparents, grandchildren, great-grandchildren, aunts, 
uncles, nieces, nephews, and the spouses of those relatives, or 
any member of your household; (b) entities of which Covered 
Persons are directors, general partners, agents, or employees, 
and entities that are under the control of, or under common 
control with, entities of which Covered Persons are directors, 
general partners, agents, or employees; (c) individuals who are 
general partners, principals, or employers of Covered Persons; 
(d) trusts, estates, incompetents, conservatees, or minors of 
which Covered Persons are fiduciaries; and (e) trusts and 
estates of which Related Persons, as defined above, are sub-
stantial beneficiaries.

(3) The performance of simultaneous governance roles for 
both the State Bar and an Affiliated Organization, or any of them, 

shall not in and of itself be deemed to constitute conflicting inter-
ests or to give rise to conflicting interest transactions.

(4) A Covered Person shall disclose any conflicting interest 
to the officer or chairperson immediately presiding over the busi-
ness of the Bar to which the conflict may relate.

(5) Nothing herein shall impel any individual to refrain from 
expressing during the course of governance deliberations of the 
State Bar those positions the individual believes in good faith to 
advance the stated purposes of the State Bar of Georgia.

STANDING BOARD POLICY 700 
Policy on Document Handling and Disclosure

Preamble
 The State Bar of Georgia is an administrative agency created by 
the Supreme Court of Georgia for the purposes of: (a) fostering among 
the members of the State Bar the principles of duty and service to the 
public; (b) improving the administration of justice; and (c) advancing 
the practice of law.
 The Policy on Document Handling and Disclosure of the State Bar 
of Georgia establishes certain standards for the following persons who 
are elected, appointed, or serve ex officio: elected State Bar officers; 
members of the Board of Governors; members of the Bar’s Executive 
Committee; officers and other members of the Executive Committee and 
Executive Council of the Young Lawyers Division; and employees and 
staff of the State Bar (“Covered Persons”). This Policy is intended to 
supplement, but not replace, any applicable state or federal laws or regu-
lations applicable to the State Bar of Georgia or its members, as well as 
the Georgia Rules of Professional Conduct and any other ethical rules or 
obligations governing Georgia lawyers.

Policy on Document Handling and Disclosure
(1) While discharging responsibilities of an office, employ-

ment, or other position at the State Bar, no Covered Person, as 
defined in the Preamble to this policy shall (a) falsify, or fail to 
make required entries on any record within the person’s control, 
(b) conceal any record within the person’s control from any party 
having a legal right to access or review the record, or (c) destroy 
or mutilate any record within the person’s control in violation of 
the law, or any policy of the State Bar of Georgia, including the 
destruction of documents that are the subject of an investigation or 
a civil or criminal action.

(2) A Covered Person, as defined in the Preamble to this pol-
icy, with reporting responsibilities as a result of his or her office, 
employment, or other position with the State Bar shall provide full, 
fair, accurate, timely, and understandable disclosures of the sub-
jects on which they are required to report in all reports. 

STANDING BOARD POLICY 800 
Policy on Confidentiality

Preamble
 The State Bar of Georgia is an administrative agency created by 
the Supreme Court of Georgia for the purposes of: (a) fostering among 
the members of the State Bar the principles of duty and service to the 
public; (b) improving the administration of justice; and (c) advancing 
the practice of law. 
 The Policy on Confidentiality of the State Bar of Georgia estab-
lishes certain standards for the following persons who are elected, 
appointed, or serve ex officio: elected State Bar officers; members of 
the Board of Governors; members of the Bar’s Executive Committee; 
officers and other members of the Executive Committee and Executive 
Council of the Young Lawyers Division; and employees and staff of the 
State Bar (“Covered Persons”). This Policy is intended to supplement, 
but not replace, any applicable state or federal laws or regulations appli-
cable to the State Bar of Georgia or its members, as well as the Georgia 
Rules of Professional Conduct and any other ethical rules or obligations 
governing Georgia lawyers.

Policy on Confidentiality
(1) A Covered Person, as defined in the Preamble to this 

policy, may have access to confidential, personal, or proprietary 
information that, if revealed to outsiders, could be damaging or 
sensitive to others or harmful to the best interests of the State Bar 
of Georgia. Information obtained by virtue of such person’s posi-
tion with the State Bar shall be held in the strictest of confidence 
and shall not be disclosed to any outside party, including other 
members of the State Bar, without the express written authoriza-
tion of either the President, the Executive Director, or the General 
Counsel of the State Bar. “Confidential information” shall include, 
without limitation, matters discussed or handled in executive ses-
sion and matters as to which the minutes of the proceeding reflect 
their confidential nature.

(2) Confidential information covered by this policy shall 
include, but not be limited to, information revealed under the State 
Bar of Georgia’s Conflicts of Interest Policy.
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STANDING BOARD POLICY 900 
Policy on Whistleblower Non-Retaliation

Preamble
 The State Bar of Georgia is an administrative agency created by 
the Supreme Court of Georgia for the purposes of: (a) fostering among 
the members of the State Bar the principles of duty and service to the 
public; (b) improving the administration of justice; and (c) advancing 
the practice of law.
 The Whistleblower Non-Retaliation Policy of the State Bar of 
Georgia establishes certain standards for the following persons who 
are elected, appointed, or serve ex officio: elected State Bar officers; 
members of the Board of Governors; members of the Bar’s Executive 
Committee; officers and other members of the Executive Committee 
and Executive Council of the Young Lawyers Division; and employees 
and staff of the State Bar (“Covered Persons”). This Policy is intended 
to supplement, but not replace, any applicable state or federal laws or 
regulations applicable to the State Bar of Georgia or its members, as 
well as the Georgia Rules of Professional Conduct and any other ethical 
rules or obligations governing Georgia lawyers. With respect to State 
Bar employees, this policy is not intended to govern any issue covered 
by the employee manual of the State Bar.

Whistleblower Non-Retaliation Policy
(1) Any person may report concerns regarding suspected 

fraud, violations of law, conflicts of interest, breakdowns in 
internal controls, financial reporting issues, and other areas of 
major governance concern regarding the State Bar of Georgia 
to the General Counsel of the State Bar, or someone designated 
for that purpose by the General Counsel for investigation and 
action as it is deemed to be appropriate. Such a report may be 
made anonymously.

(2) The State Bar of Georgia forbids any retaliatory action, 
including harassment, intimidation, or adverse employment actions 
of any kind, to be taken against an individual who, in good faith, 
reports a concern about any matter addressed in paragraph 1, or 
who in good faith complains about or raises a concern about any 
type of harassment, retaliation, or discrimination prohibited by 
applicable law or State Bar policy. Retaliation is also prohibited 
against persons who are not themselves complainants, but who 
participate in good faith in an investigation. 

Any person who engages in any form of retaliation will be 
subject to discipline up to and including employee termination (or 
removal of a volunteer) from his or her position. Individuals who 
believe that they or someone they know is or has been subject to 
retaliation should immediately report this to the General Counsel 
of the State Bar or someone designated for that purpose by the 
General Counsel. Any such report shall be investigated and han-
dled in accordance with the State Bar’s Anti-Discrimination and 
Harassment Policy, and Reporting Procedures set forth a 
§ 1.29 in the Personnel Manual of the State Bar of Georgia. 
The General Counsel and/or his or her designee shall have the 
authority to set up a process and procedures for the handling of 
such reports, which shall be published to all potentially affected 
persons, including but not limited to the establishment of a hotline 
telephone number. 

(3) Nothing in this policy shall prohibit the State Bar of 
Georgia from taking disciplinary or other employment action on 
grounds independent of the acts for which retaliation is forbidden

STANDING EXECUTIVE 
COMMITTEE POLICY 100 

Amicus Brief Policy 
Adopted February 17, 1994

 No Amicus brief shall be authorized by the Executive Committee 
of the Board of Governors of the State Bar of Georgia except as pro-
vided by this policy, unless the filing of an Amicus brief is requested or 
ordered by the Georgia Court of Appeals, the Supreme Court of Georgia 
or any federal appellate court.

(a) The request for an Amicus brief shall be accompanied by 
15 copies of the proposed brief, a list of all those individuals and 
groups within the Bar who support the issuance of the brief, and a 
list of all those individuals and groups within the Bar who oppose 
the issuance of the brief.

(b) All parties to the litigation shall be given notice of the 
request to file an Amicus brief and an opportunity to be heard as to 
their position on the granting or denying of the request.

(c) The Board of Governors shall specifically determine by 
a majority vote of members present and voting that the subject 
matter of the proposed Amicus brief is germane to the legitimate 
purposes of the State Bar of Georgia.

(d) If the determination in section (c) above is affirmative, 
then at least two-thirds of the members of the Board of Governors 
present and voting must vote to approve the filing of the proposed 
Amicus brief.

(e) The Executive Committee may, by a two-thirds vote of 
the Committee present and voting, determine that the requested fil-
ing of an Amicus brief could not reasonably have been submitted 
for consideration by the Board of Governors.

(f) If the determination in section (e) above is affirmative, 
then the Executive Committee must determine by a two-thirds vote 
of the Committee present and voting that the subject matter of the 
proposed Amicus brief is germane to the legitimate purposes of the 
State Bar of Georgia.

(g) If the determination in sections (c) and (f) are in the 
affirmative the Executive Committee must determine by a two-
thirds vote of the Committee present and voting that the proposed 
Amicus brief should be filed.

(h) In determining whether to file an Amicus brief the Executive 
Committee should, among other considerations, determine that:

(1) the outcome of the litigation will effect persons other 
than the litigants, and;

(2) the outcome of the litigation will be of general interest 
to the members of the State Bar of Georgia.

STANDING EXECUTIVE 
COMMITTEE POLICY 200 

State Bar Letterhead 
Adopted February 21, 2002

 Officers, Governors, Members and Employees of the State Bar of 
Georgia may not use stationery and envelopes bearing the letterhead of 
the State Bar when nominating, endorsing, or commenting on a candi-
date in any State Bar election. Candidates in any State Bar election shall 
ensure that no campaign materials state or imply that such campaign 
materials are being sent or supplied by the State Bar.

STANDING EXECUTIVE 
COMMITTEE POLICY 300 

Appointed Members to the Board of Governors 
Adopted August 22, 2003

 Article III, Section 2, Subsection (d) of the Bylaws of the State 
Bar provides that the President-Elect shall appoint one or two mem-
bers, depending upon the year, to the Board of Governors. The express 
purpose of this Section is to promote diversity within the Board of 
Governors. The Executive Committee believes this goal can be best 
attained by encouraging those who have been appointed to run for elec-
tion upon the expiration of their appointment and to allow new minority 
members to be appointed to the Board under this Rule. The Committee 
therefore adopts this Policy 300.

(a) When an appointed member of the Board of Governors 
has served a full term in office as a result of such appointment, the 
Executive Committee should encourage such member to seek an 
elective position on the Board of Governors.

(b) The Executive Committee strongly encourages the 
President-Elect not to reappoint to the Board of Governors under 
this Rule a person who has already served a full two-year term on 
the Board of Governors.

(c) The President-Elect should expressly inform the person 
or persons he or she selects under this Rule that they will only 
serve a single term in the appointed position.

STANDING EXECUTIVE 
COMMITTEE POLICY 400 

Appointments to the Bench and Bar Committee 
Adopted August 22, 2003

 The members of the Bench and Bar Committee of the State Bar of 
Georgia shall be appointed as follows:

(a) The President of the State Bar of Georgia shall appoint all 
of the attorney members of the Committee, one Co-Chairperson to 
the Committee and one Co-Vice Chairperson to the Committee;

(b) The Chairperson of the Council of Superior Court Judges 
shall appoint all of the judicial members of the Committee, one 
Co-Chairperson and one Co-Vice Chairperson on the Committee;

(c) To the extent possible, the number of members appointed 
by the President of the State Bar and the Chairperson of the 
Council of Superior Court Judges should be the same.

(d) The following organizations may appoint one liaison 
member to the Committee:

(1) the Supreme Court of Georgia;
(2) the Court of Appeals of Georgia;
(3) the Council of Superior Court Judges;
(4) the Council of State Court Judges;
(5) the Council of Juvenile Court Judges;
(6) the Council of Probate Court Judges;
(7) the Council of Magistrate Court Judges;
(8) the Council of Municipal Court Judges.

(e) The President of the State Bar shall appoint any 
Executive Committee Liaison, Staff Liaison and any Advisors to 
the Committee.
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STANDING EXECUTIVE 
COMMITTEE POLICY 500 

Faxes and Emails To Members 
Adopted August 22, 2003

Purpose
 It is important for the members of the Bar to be informed about 
matters relating to the judicial system and legal profession. To that end, 
the State Bar should provide efficient and effective communication with 
Georgia lawyers. At the same time, it is recognized that unnecessary or 
unwanted communications, especially blast faxes and emails, have a 
long-term adverse impact on effective communication. Therefore, this 
policy is designed to enhance communication by authorizing the use of 
faxes and emails for important information with appropriate limits on 
frequency and content. It is also intended to maintain compliance with 
Federal and State laws governing blast faxes and emails.

Authorized Communications
(a) All Blast faxes are prohibited.
(b) Emails are authorized as limited by this policy.
(c) All communications shall be for the lawful purpose of the 

State Bar of Georgia.

Authorized Users
(a) Supreme Court of Georgia, for any communication to 

all members;
(b) Court of Appeals of Georgia, for any communication to 

all members;
(c) State Bar President, for limited, significant Bar related 

matters to all members;
(d) YLD President, for limited, significant YLD related mat-

ters to YLD members;
(e) Board of Governors members, for communications with 

their Circuit’s members; 
(In circuits which have two or more representatives on the 
Board, each communication shall reflect the view of the 
majority of the representatives. The intent is for a limited 
number of emails from the circuit’s representatives as a 
group rather than multiple emails from individual Board 
members. If the members of a circuit are evenly divided 
with no majority viewpoint, no email should be sent. The 
Board members in each circuit may accomplish this by 
jointly prepared emails, by electing a single spokesperson 
for the group, or by any other method of their choice that 
accomplishes the intent of this policy.)

(f) State Bar Sections and Committees, for communications 
from Section leaders with their Section members, but not for soliciting 
new members; and Committee chairs with their committee members;

(g) Candidates for State Bar elected positions, for Officers of 
the State Bar or YLD, Executive Committee members, and ABA 
delegates (limited to contested races and no more than two (2) 
emails per election);

(h) State Bar committees and State Bar Staff, for approved 
communications related to Bar elections;

(i) Administrative Office of the Courts, for use by individual 
courts to communicate with the lawyers practicing in the courts; and

(j) Others, as approved by the Executive Committee for lim-
ited, urgent uses.

All Users Must
(a) Not sell, give or otherwise redistribute the email address-

es of the members;
(b) Use format that eliminates downloading of data;
(c) Use only for officially authorized Bar or judicial purpose;
(d) Not be used for private, commercial purposes; and 
(e) Allow recipients to be removed from list.

Standards 
(a) The subject line will include enough information so 

recipients can quickly determine if they want to delete the message 
without opening it. One subject per message is preferred.

(b) The message will be brief, sometimes including instruc-
tions on where to get additional information. When applicable, 
web links may be included.

(c) Attachments in the form of links to PDFs may or may not 
be included, depending on their number and size.

(d) Each email message will include unsubscribe or opt out 
instructions. If a member opts out of receiving email messages, all 
email communications from all entities, including the State Bar, 
will stop. There may not be a way to selectively opt out receiving 
emails from any particular entity. This is especially important and 
should be noted in the opt out instructions.

Process
(a) With the exception of State Bar election emails, 

broadcast email messages are coordinated centrally by the 

Communications Department and are not to be sent by indi-
viduals, departments or entities. Because most emails are time 
sensitive, all participants in this process shall cooperate to per-
form their duties in a timely manner. 

(b) With the exception of State Bar election emails, the entity 
wishing to send an email message drafts the message and submits 
it to the Chief Operating Officer for approval. The President and 
Executive Director are available for discussion when deemed appro-
priate by the Chief Operating Officer.

(c) The Chief Operating Officer-approved email message is sent 
to the Communications Director and to Bar Counsel. After reviewing 
the email for compliance with law and State Bar rules/policies, Bar 
Counsel will advise the Communications Director of its findings.

(d) With the exception of State Bar election emails, the 
finalized email message and all related information are sent to the 
Communications Department for distribution to the list.

(e) The Executive Director and Chief Operating Officer are 
copied on all fax and email messages. The person(s) initiating the 
email request is also copied.

(f) All emails related to State Bar elections are processed and 
approved by the Membership Department in accordance with the 
direction of the Election Committee.

Note: Due to anti-spam measures and other email filtering 
software utilized by our membership, Internet Service Providers 
(ISPs), and the various data communications equipment which 
provides the routing of all equipment internet-related traffic, the 
State Bar cannot guarantee that every recipient listed in its email 
address database will successfully receive the email message insti-
tuted with the blast email procedures specified above.

STANDING EXECUTIVE 
COMMITTEE POLICY 600 

Websites Established by State Bar Entities 
Adopted May 17, 2007

No section, division, standing committee, special committee, 
program, department or other entity of the State Bar of Georgia may 
establish or maintain a website except as follows:

(a) a mock up of the website, including both visuals and text, 
shall be submitted to the communications department and the bar 
counsel for written approval.

(b) upon approval by both the communications department 
and bar counsel, the State Bar entity website may go online, but 
any material change to the website shall first be submitted for 
approval under subparagraph “a” above.

The Executive Committee, communications department, or bar coun-
sel may rescind approval of any State Bar entity website at any time, 
with or without cause.

STANDING EXECUTIVE 
COMMITTEE POLICY 700 
Use of Copyrighted Materials 

Adopted April 10, 2008
 All requests for a license to use materials which are copyrighted by 
the State Bar shall be referred to the Executive Committee for approval 
pursuant to this policy. 

(1) Application: Any person seeking a license to use 
copyrighted material owned by the State Bar shall submit an appli-
cation, directed to the Executive Committee, which contains the 
following information: 

(a) The name, address, and contact information (including 
phone number and email address) of the applicant. If the appli-
cant is acting as an agent, such contact information for his or 
her principal shall also be provided; 

(b) A brief description of the purpose and context of the 
intended use of the material, and any reasons why the license 
should be granted; 

(c) Whether the material is intended for a single use, mul-
tiple uses, or continuing use by the applicant; 

(d) The date or dates during which the applicant intends to 
use the material; 

(e) Whether the material is to be used commercially or 
noncommercially; and, 

(f) A statement that the applicant will acknowledge the 
copyright of the State Bar in any reproduction of the all or part 
of the material. 

(2) A copy of the copyrighted material for which a license is 
sought shall accompany the application. 

(3) The Executive Committee, by majority vote, shall rule on 
the application and may attach such terms and conditions on the 
grant of the license as they deem necessary and desirable. 

(4) In determining whether to grant the requested license 
the Executive Committee should, among other considerations, 
determine that: 
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(a) The use of the license will not reflect adversely on the 
State Bar of Georgia, 

(b) The use of the license will be in aid of and not hinder 
or be inconsistent with the purposes of the State Bar of Georgia 
as stated in Bar Rule 1-103, 

(c) The use of the license will be in aid of and not incon-
sistent with conduct that is germane to the legitimate purposes 
of the State Bar of Georgia, and 

(d) The purpose for which the license will be used will be 
of general interest and benefit to the members of the State Bar 
of Georgia.

(5) No exclusive license shall be provided under this policy 
and licenses for multiple use or continuing use shall not exceed a 
term in excess of one year. The Executive Committee, at its sole 
discretion, may provide for automatic renewal of any license.

(6) The Executive Committee, at its sole discretion and with-
out cause, may terminate a license at any time by written notice to 
the grantee.

STANDING EXECUTIVE 
COMMITTEE POLICY 800 

Fastcase Access Policy 
Revised May 23, 2013

 All members of the State Bar of Georgia have access to Fastcase 
for online legal research. There is no user fee or other charge for this 
member benefit. Access is available at www.gabar.org in the Members 
Section with password required.
 Other law-related entities, including Georgia accredited law 
schools and county law libraries, may also provide access under their 
own contracts with Fastcase.

STANDING EXECUTIVE 
COMMITTEE POLICY 900 

Requests to Inspect Records of the State Bar of Georgia 
Approved October 7-8, 2005 

Adopted as a Standing Executive Committee Policy February 16, 2012
 While the Bar is not required by the “open records act” or any 
other legislation or rule to respond to requests to inspect records, it is 
its policy to respond to all reasonable requests from individual mem-
bers of the State Bar in good standing to inspect State Bar records. By 
this policy the Bar does not waive any right it has to refuse any request 
for inspection, nor does it by this policy create any right of inspec-
tion. However, before the State Bar will consider a request to inspect 
records, the member must be in good standing and must comply with 
the following:

(1) The member must provide the State Bar with a written 
request to inspect records;

(2) The written request must be sent to the attention of 
the Executive Director prior to the date on which the member 
wishes to inspect;

(3) The member’s request must be made in good faith and 
for a purpose that is reasonably relevant to the member’s legiti-
mate interest as a member;

(4) The member must describe with reasonable particular-
ity the records the member desires to inspect and the purpose of 
the inspection; and

(5) The records must be directly connected with this purpose.
 Should the member comply with the above-mentioned proce-
dure, the Executive Director will consider the request, and provide a 
timely response.
  When in the opinion of the Executive Director and General 
Counsel, a request calls for an inspection of records of a private, per-
sonal or confidential nature, or relates to a matter where an inquiry or 
investigation is pending, the inspection will not be allowed.
  If the inspection is not allowed, the member may appeal this deci-
sion to the Executive Committee.
  If the inspection is allowed, the following conditions shall apply:

 (1) The inspection shall be undertaken by the member 
in good standing requesting the inspection, and shall occur at 
such reasonable times and under such reasonable conditions and 
duration as may be determined by the State Bar;

(2) The inspection shall occur at State Bar Headquarters in 
Atlanta, Georgia;

(3) The inspection shall occur in the presence of a State 
Bar staff member;

(4) Because of confidentiality issues, no copying of State 
Bar records will be allowed; and

(5) The State Bar may impose a reasonable charge, cover-
ing the costs of providing a staff member to locate and transport 
the records, to witness the inspection, and all other reasonable 
expenses. The requesting member shall pay in advance an 
estimate of the expenses, said estimate to be adjusted upon con-
clusion of the inspection by refund or additional payment.

STANDING EXECUTIVE 
COMMITTEE POLICY 1000 
State Bar of Georgia Elections 
Adopted September 13, 2013

 Active members of the State Bar of Georgia are encouraged to 
run for a number of important leadership positions, including officers 
(President-Elect, Secretary and Treasurer), Executive Committee at-
large members, Board of Governors members elected by judicial circuit 
and ABA delegates.
 As a supplement to the applicable Rules, Bylaws and other provi-
sions listed below in paragraph (j), this policy is designed to:

(1) Assist members who wish to offer as candidates with 
information about the election process;

(2) Assist voters by providing to them a reasonable 
amount of information furnished by candidates in contested 
races; and

(3) Afford all candidates a fair and equal election process.
(a) Election Schedule For All Leadership Positions. Pursuant 

to Article VII, Section 14, of the State Bar Bylaws, the Elections 
Committee will prepare an Election Schedule with appropriate time 
lines and dates for review and approval by the Board of Governors. 

(b) Campaigning For All Leadership Positions in Contested 
Races. 

(1) Professionalism. Candidates are encouraged to conduct 
positive campaigns and to refrain from sending negative, false 
or misleading information of any kind. 

(2) State Bar Trademarks. The State Bar and YLD logos 
are registered trademarks of the State Bar of Georgia. Any use 
of these trademarks without the prior written consent of the 
State Bar of Georgia is strictly prohibited. All candidates for 
office with the State Bar and the YLD must refrain from incor-
porating these logos or any similar likeness, Bar letterhead, Bar 
images or any language that might imply an endorsement, into 
campaign materials.

(3) State Bar Website. Pursuant to the approved Election 
Schedule ((a) above), the State Bar will provide each candi-
date a page on the State Bar website. The candidate page will 
contain the candidate’s biography, candidate message, and 
photo, as described below. No hyperlinks will be allowed on the 
State Bar created page for candidates except as provided in 3.b 
below. Each candidate’s information will remain on the State 
Bar website throughout the election. Changes submitted after 
the deadline established for receipt of this information will not 
be accepted, and no date extensions for submitting the form will 
be granted for any reason.

(a) Biography and Candidate Message Form. The 
Biography and Candidate Message Form affords an 
opportunity for candidates to further state qualifications 
and to better inform voters. Candidates wishing to submit 
a Biography and Candidate Message Form must provide 
it in the electronic format supplied by the Bar. Only the 
Biography and Candidate Message Form submitted via this 
method will be accepted. Candidates will be advised how 
to obtain the electronic fillable form at the time they are 
notified of the contested race. The candidate also will be 
supplied with the deadline date for submission of the form 
at that time. Forms received after the designated deadline 
date will not be published on the State Bar website.

There will be no additions, deletions or changes 
done to the electronic form by the candidate once the form 
is received by the State Bar. The Elections Committee 
retains the right to decline to distribute any Biography or 
Candidate Message Form which is false, misleading, offen-
sive or arguably illegal.

(b) Photo. Each candidate may provide a headshot 
that will be included on the candidate page on the State 
Bar’s website. 

(4) State Bar E-mail. 
(a) Board of Governors Elections. The State Bar will 

distribute one e-mail per race per circuit to the eligible vot-
ers in the candidates’ circuit, which will contain the name 
of each candidate within that circuit with a link to his or her 
candidate page on the State Bar’s website.

(b) Statewide Elections. The State Bar will distribute 
one e-mail per race to all eligible voters, which will contain 
the name of each candidate with a link to the candidate’s 
page on the State Bar’s website. In addition, each candidate 
in a contested statewide race may send 2 emails to all eligi-
ble voters. The emails can be a letter of any length and may 
include hyperlinks if desired. The letters will be included 
in the body of the email and will be sent through the State 
Bar e-mail system following the guidelines in Standing 
Executive Committee Policy 500.
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Candidates are free to send additional e-mails on 
their own, but e-mail addresses of voting members will not 
be provided as a list in electronic form or any other form 
by the State Bar, in accordance with Standing Executive 
Committee Policy 500. Such campaign messages must 
state that the e-mail is coming directly from the candidate 
and not from the State Bar and that the recipient’s e-mail 
address was not provided in electronic or any other form 
to the candidate by the State Bar. E-mail addresses for 
many State Bar members are publicly available through the 
printed and online directory at www.gabar.org.

All e-mails of this type must include the following 
language:

This e-mail is being sent directly by (Candidate) (or by 
______ on behalf of and authorized by candidate) and 
not from the State Bar of Georgia. E-mail addresses 
were not provided in electronic or any other form to the 
candidate by the State Bar of Georgia for this purpose. 
E-mail addresses for many State Bar members are pub-
licly available through the printed and online directory 
at www.gabar.org.

(5) Mailing. A candidate may, upon request, receive one free 
set of printed or electronic mailing labels for the eligible voters 
in that candidate’s race for a single mailing in that year’s election 
only. Additional sets may be purchased by contacting the State 
Bar’s Membership Department. A nominal fee will be charged for 
additional sets. Candidates will be provided with the most current 
number of active members in their circuit to budget accordingly. 
A candidate may not copy the printed labels provided, or the 
information contained on them, and must delete the electronic file 
after the single use provided herein. None of the information con-
tained on the labels or in the file may be used at any other time or 
for any other purpose except as provided in this section.

(c) Board of Governors Nominating Petitions. In accordance 
with the State Bar of Georgia Bylaws, Article VII, Sections 2 
and 4, all candidates, including incumbents and non-incumbents, 
for circuit and out-of-state posts on the Board of Governors, are 
required to submit petitions of nomination. Each candidate’s peti-
tion must be signed by a minimum number of active members of 
the State Bar from the circuit in which the candidate’s address 
as registered with the State Bar of Georgia under Rule 1-205 is 
located. The minimum number of signatures varies by circuit size 
as follows:

(1) three signatures from a circuit having less than twenty-
five members;

(2) seven signatures from a circuit having more than 
twenty-four but less than one hundred members; 

(3) twenty signatures from a circuit having more than 
ninety-nine members; or

(4) five active non-resident signatures for candidates for 
out-of-state posts.

In no case will nominating petition forms or other election 
materials be sent to a candidate prior to the date designated for 
such distribution on the approved election schedule. The dated 
nominating petition form for a given election must be used. 
Undated forms or dated forms from prior years may not be used. 
Petitions on incorrect forms will be rejected and may be returned 
to the candidate.

Caution: Candidates are strongly encouraged to submit 
more than the required minimum number of signatures to com-
pensate for any signatories who either are not active members or 
whose official address with the State Bar is not in the circuit of the 
candidate running for the Board of Governors post. Early submis-
sion (approximately one week before deadline) is advised to allow 
the candidate time to obtain additional signatures, if necessary, 
before the deadline. Failure to timely submit a petition with the 
required number of eligible signatures will result in that candi-
date’s exclusion from the ballot. 

Regardless of the method of submission, all nominating peti-
tions must be received at the Atlanta headquarters of the State Bar 
of Georgia no later than 11:59 p.m. on the appropriate deadline 
date, which is different for incumbent and non-incumbent candi-
dates. Candidates may submit nominating petitions via U.S. Postal 
Service, private sector delivery service, hand delivery, facsimile 
or e-mail. Time receipt stamps on e-mails and facsimiles will 
determine if they were received prior to the deadline. Extensions 
of time may not be granted for any reason. If original petitions are 
not submitted, then it is the responsibility of the candidate to main-
tain the original petition for thirty days past the date when results 
for that election are certified and announced. Failure to provide 
the original petition at the request of the Elections Committee may 
result in the disqualification of the candidate, at the discretion of 
the Elections Committee.

The Election Schedule will establish the deadline date for 
nominating petitions to be submitted by incumbent candidates and 
a second deadline for petitions to be submitted by non-incumbent 
candidates. If an incumbent’s valid petition is not received at the 
Atlanta headquarters of the State Bar of Georgia by 11:59 p.m. 
of the deadline date, that candidate will no longer be considered 
an incumbent. He or she may run as a non-incumbent and submit 
the nominating petition by the date established on the approved 
Election Schedule for non-incumbent candidates. In such a case, 
the incumbent will not be listed as an incumbent on the official 
election ballot.

If a non-incumbent’s valid petition is not received at the 
Atlanta headquarters of the State Bar of Georgia by 11:59 p.m. of 
the deadline date, that candidate will not be listed on the ballot, but 
may run as a write-in candidate.

(d) Board of Governors Circuit/Post Vacancies. As soon as 
practicable after the deadline for receipt of incumbent nominat-
ing petitions has passed, a list of all expiring Board of Governors 
terms with the name of the incumbent if they have qualified will be 
e-mailed to all eligible voters in the Bar. All Circuit/Posts with no 
candidate will be shown as having a vacancy. In this email, there 
will also be detailed information instructing members on how to 
obtain a nominating petition, qualifications to become a candidate 
for a Board of Governors seat and appropriate election deadlines. 
The same information will be included on the State Bar website.

Candidates may seek election to only one post within their 
circuit in a given election cycle, but may withdraw and re-qualify 
for a different post prior to the qualification deadline by submitting 
a new petition. During the nomination period, the State Bar will 
disclose only the names of properly qualified candidates. Other 
information, including the number or identities of members who 
have requested or filed petitions, or the names of signatories on 
petitions, will not be disclosed.

(e) Ballots. 
(1) Board of Governors Candidates. Candidates will 

be listed on the ballot in alphabetical order by last name. 
Candidates’ names will appear on the ballot as they appear in the 
Bar membership record. If candidates wish to add a nickname, 
it will be noted in quotations, along with their official name. 
Candidates will indicate on their nominating petition forms if 
they wish to include a nickname on the ballot. Incumbent candi-
dates who submit their nominating petitions prior to the deadline 
for incumbents will be designated on the ballot with either the 
word “(Incumbent)” or “(I).” See item (c) Board of Governors 
Nominating Petitions.

(2) Statewide Elections. Candidates will be listed on the 
ballot in alphabetical order by last name under the heading of the 
office they are seeking. Candidates’ names will appear on the 
ballot as they appear in the Bar membership record. If candidates 
wish to add a nickname, it will be noted in quotations, along with 
their official name. Incumbent candidates will be designated on 
the ballot with either the word “(Incumbent)” or “(I).”

(f) Voting. Only those active members who were eligible 
to vote in a particular circuit at the time the ballot mailing file is 
transmitted to the printer will be eligible to vote in the election, 
even if their status changes during the period between the time the 
ballot mailing file is transmitted and the actual election begins. 
Members will receive a ballot for the circuit they were in accord-
ing to their official address at the time the ballot mailing file was 
transmitted, or if so elected under Rule 1-205, the circuit in which 
the member resides. Ballot changes will not be made due to the 
Bar having an incorrect address for the member (see Rule 1-207) 
once the mailing file is transmitted.

The Elections Committee or its designee will review write-in 
votes to reasonably assure that slight variations in the spelling of a 
write-in candidate’s name are identified with the same person. 

(g) Declaration of Results. After the Elections Committee 
Chair approves the release of election results, the President 
and Executive Director will be notified of the results and all 
candidates in contested races will be notified of the results in 
their races via e-mail or telephone. Statewide candidates will 
be notified by the Chair of the Elections Committee or his/
her designee. Staff liaison will contact all other candidates. 
Thereafter, the names of the winning candidates are public 
information and will be posted on the State Bar website no later 
than the date for election results release included in the election 
schedule. They may be made available to any interested person. 
Additional information including vote counts by circuit will be 
available to any member upon request. This includes any elec-
tion for any year for which records are available. Out of respect 
for members who did not offer for election, but nevertheless did 
receive votes, write-in information is available only if deemed 
relevant by the Chair or Vice-Chair of the Elections Committee. 
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(h) Questions and Appeals. 
(1) Election Procedure. The Elections Committee, or 

its Chair, Co-Chair or Vice-Chair, is the final authority on all 
election matters except election result contests. Therefore, any 
decision by State Bar staff may be appealed in writing within 
three business days to the Executive Director. The Elections 
Committee or its designee has the discretion to, but is not obli-
gated to, grant a hearing with all interested parties invited in 
connection with any appeal.

(2) Election Result Contests. The Executive Committee of 
the State Bar is the final authority on all election contests, but 
any contest should first be made to the Elections Committee, 
which will seek to resolve the matter or make a recommenda-
tion to the Executive Committee. Any person receiving one 
or more votes may file a written contest. All contests shall be 
received by the Executive Director within ten business days 
after the result was released and shall specify the re-count or 
other relief requested. The Executive Committee or its designee 
has the discretion, but is not obligated, to grant a hearing with 
all interested parties invited in connection with any appeal.

(i) Executive Committee Elected Positions
(1) Notification Procedure. No later than 5 days after 

officer election results are posted and made available, an e-mail 
notice shall be provided to members of the Board of Governors 
of the Executive Committee positions to be elected pursuant to 
the Bylaws, Article IV, Section 1.

(2) Campaigning. Members of the Board of Governors 
who are candidates for the Executive Committee of the State 
Bar are entitled to send 2 emails to all members of the Board 
of Governors. The emails can be a letter of any length and may 
include hyperlinks, if desired. The letters will be included in 
the body of the email and will be sent through the State Bar 
email system following the guidelines in Standing Executive 
Committee Policy 500. In addition, each candidate is entitled to 
receive one free set of printed or electronic mailing labels which 
are to be used to inform the Board of their candidacy. Additional 
sets may be purchased by contacting the State Bar’s Membership 
Department. A nominal fee will be charged for additional sets. 
A candidate may not copy the printed labels provided, or the 
information contained on them, and must delete the electronic file 
after the single use provided herein. None of the information con-
tained on the labels or in the file may be used at any other time or 
for any other purpose except as provided in this section.

(j) Related State Bar Rules and Bylaws.
Part I

Chapter 2
Rule 1-205 Bar of Judicial Circuit

Chapter 3
Rule 1-304 Election of Members of Board of   

         Governors
Rule 1-306 Vacancies; Ties

Chapter 4
Rule 1-402 Election of Officers
Rule 1-403 Vacancies; Ties

Chapter 7
Rule 1-701 Executive Committee

Bylaws
Article VII

Section 1. Nomination of Officers
Section 2. Nomination of Members for the Board of  

     Governors
Section 3. Circuits Having More Than One Member     

         of Board of Governors
Section 4. Nominating Petitions
Section 5. Accepting Nominations
Section 6. Ballots
Section 7. Voters Lists: Distribution of Ballots
Section 8. Method of Voting
Section 9. Elections Committee
Section 10. Declaration of Results of Elections
Section 11. Tie Vote
Section 12. Run-Off

Article X
Section 1. Delegates: Designation; Nomination and  

         Election; Alternates
Section 2. Terms of Office
Section 3. Alternate Appointments

STANDING EXECUTIVE 
COMMITTEE POLICY 1100 

Member Legal Service Programs 
(Adopted May 15, 2015)

 Consistent with the purpose of the State Bar of Georgia to foster 
among its members the principles of duty and service to the public, State 

Bar sections, divisions, committees, and programs (“State Bar Entities”) 
are encouraged to adopt, establish or participate in legal service pro-
grams and projects, including, but not limited to pro bono legal services 
through the Pro Bono Project or a 501(c)(3) legal services organization 
whose services conform to the American Bar Association Standards 
for Programs Providing Civil Pro Bono Legal Services to Persons of 
Limited Means. 
 In an effort to provide qualified volunteers and to ensure that 
competent services are provided to the public, the State Bar expects 
the State Bar Entities to select legal service opportunities that provide 
their volunteers with adequate training and supervision, and require 
volunteers to maintain, or be covered by, legal malpractice insurance 
at all times when volunteering. All volunteers must comply with State 
Bar of Georgia rules and regulations and the rules and guidelines of 
the Pro Bono Project or other organizations through which the services 
are provided. 
 Prior to adopting, creating, or participating in a legal ser-
vice program or project, each State Bar Entity must seek advance 
approval of the Executive Director of the State Bar of Georgia. All 
requests for approval of a legal service program or project must 
be submitted in writing in such form as may be prescribed by the 
Executive Director. The Executive Director may refer any request 
for approval to the Executive Committee of the State Bar 
of Georgia.
 The State Bar Entity shall provide the Executive Director with 
an annual report by April 30th of each year the program or project 
is in operation, which includes: (1) the name of the organization 
through which the services are offered; (2) a brief summary of the 
services provided; (3) the number of service events supported; (4) 
the number of volunteers involved; (5) the total number of service 
hours; and (6) the number of clients served. 

BYLAWS OF THE 
YOUNG LAWYERS DIVISION 

OF THE STATE BAR OF GEORGIA
Adopted January 20, 2007, as amended  

on April 18, 2009, August 11, 2012, and October 21, 2014

ARTICLE I 
NAME AND PURPOSE 

Section 1. Name.
 The name of this organization shall be the Young Lawyers Division 
of the State Bar of Georgia (the “Young Lawyers Division” or “YLD”).

Section 2. Purpose. 
 The purposes of the Young Lawyers Division shall be: 

(a) to encourage the interest and participation of YLD mem-
bers in the activities, objectives, and purpose of the State Bar of 
Georgia; 

(b) to aid and promote the advancement of YLD members in 
the activities of the State Bar of Georgia; 

(c) to foster among YLD members the principles of duty and 
service to the public; 

(d) to provide YLD members with an opportunity to partici-
pate in activities directed toward improving the administration 
of justice; 

(e) to foster discussion and interchange of ideas among YLD 
Members relating to the duties, responsibilities, and problems of 
YLD members; and 

(f) to provide a full and complete program of activities and 
projects in those areas of the State Bar of Georgia in which YLD 
members are particularly suited. 

ARTICLE II 
MEMBERSHIP

Section 1. Qualification for Membership.
 A “YLD Member” is an active member of the State Bar of Georgia 
whose membership in the Young Lawyers Division has not terminated 
pursuant to Section 4 of this Article. Membership in the Young Lawyers 
Division is automatic.

Section 2. Honorary Membership.
 Any person who has served as President shall be an “Honorary 
Member” of the Young Lawyers Division for his or her lifetime after the 
date on which such person’s membership would have otherwise termi-
nated pursuant to Section 4(a) of this Article. Honorary Members shall 
not be eligible to vote or hold office in the Young Lawyers Division; 
provided, however that the Immediate Past President shall be eligible to 
vote and shall be a member of the Executive committee during the term 
of such office. Membership as an Honorary Member shall terminate 
should an Honorary Member cease to be a member in good standing of 
the State Bar of Georgia.
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Section 3. Associate Membership.
 The Young Lawyers Division may recognize, as an “Affiliate 
Member,” any person who is licensed to practice law, who has not 
yet reached either of the thresholds for termination of membership 
in the YLD as set forth in Section 4(a) of this Article, and who is 
not authorized to practice law in the State of Georgia, but who is (a) 
employed in Georgia by the government or a governmental agency, 
the armed services, or a private or commercial institution, or (b) a 
third-year law student or LLM student attending a law school in the 
State of Georgia that is approved by the American Bar Association 
or the Georgia Board of Bar Examiners. Any individual desiring to 
become an Affiliate Member shall be considered for membership 
after submitting a letter of interest in the manner provided for and 
consistent with Article I, Section 6 of the Bylaws of the State Bar of 
Georgia. Such letter of interest shall be considered by and approved 
by the Young Lawyers Division in the manner provided for and con-
sistent with the consideration and approval of Affiliate Membership 
to the State Bar of Georgia pursuant to Article I, Section 6 of the 
Bylaws of the State Bar of Georgia. 

Section 4. Termination of Membership.
 Membership in the Young Lawyers Division shall terminate:

(a) at the end of the fiscal year of the State Bar of Georgia (the 
“Bar Year”) after (1) the member attains the age of thirty-six (36) or 
(2) the fifth anniversary of the member’s being admitted to their first 
bar, whichever date is later (other than Honorary Members); or

(b) upon such member ceasing to be an active member in 
good standing of the State Bar of Georgia; or 

(c) in the case of Affiliate Members, by the vote of a major-
ity of the YLD members in attendance at any meeting of the YLD 
membership.

 Notwithstanding the foregoing, a person who met the requirements 
of Section 4(a) above at the time such person was elected President-
Elect shall continue to be a YLD Member for the duration of the terms 
of President and Immediate Past President to which he or she succeeds.

ARTICLE III 
OFFICERS

Section 1. Officers.
 The “Officers” of the Young Lawyers Division shall consist 
of: (a) President, (b) President-Elect, (c) Treasurer, (d) Secretary, (e) 
Immediate Past-President, and (f) Newsletter Editor(s). 

Section 2. Eligibility.
 (a) Persons who are YLD members (but not Honorary Members or 
Affiliate Members) at the time of their election shall be eligible to serve 
as an Officer of the Young Lawyers Division. 
 (b) The president-elect position may be filled by any YLD 
Member who is also an active member in good standing of the State Bar 
of Georgia without regard to the location of his or her residence.
 
Section 3. President.
 The President shall be responsible for carrying out the pur-
poses of the Young Lawyers Division. The duties of the President 
shall include, but not be limited to, presiding at all meetings of the 
Executive Committee, the Representative Council, and the YLD 
membership, as well as duties assigned by the membership at any 
regular meeting or by the Representative Council. The President shall 
be responsible for the preparation and submission of an annual report 
of the activities of the Young Lawyers Division at the regular Annual 
Meeting of the State Bar of Georgia. The President shall be an ex offi-
cio member of all Standing Committees. 

Section 4. President-Elect.
 The President-Elect shall perform such duties as may be assigned 
by the President, the YLD membership at any regular meeting, or by the 
Executive Committee or Representative Council. During any period in 
which the President is unable to act, the President-Elect shall perform 
the duties of President. 
 The President-Elect shall also plan for the year in which he or 
she shall act as President, and make needed arrangements for the 
prompt inauguration of the program for that year upon assuming office 
and to prevent interruption in the continuing program then being car-
ried on by the Young Lawyers Division.

Section 5. Treasurer.
 The Treasurer shall have general supervision of the finances of 
the Young Lawyers Division. The Treasurer shall cause to be kept 
full and accurate records and accounts showing the transactions of the 
Young Lawyers Division. The Treasurer shall provide a financial report 
to the YLD membership annually and more frequently if required by 
the President. The Treasurer shall perform all other duties as may be 
assigned by the President, the YLD membership at any regular meeting, 
or by the Executive Committee or Representative Council. 

Section 6. Secretary.
 The Secretary shall keep full minutes of all meetings, includ-
ing meetings of the the Executive Committee, the Representative 
Council, and the YLD membership; shall publish such minutes at 
the proper subsequent meetings; shall give notice of meetings; and 
shall perform all other duties as may be incidental to the office 
of Secretary or as assigned by the President, the YLD member-
ship at any regular meeting, or by the Executive Committee or 
Representative Council. 

Section 7. Editor of the Young Lawyers Division Newsletter.
 The Editor or Co-Editors of the Young Lawyers Division 
Newsletter (the “Editor(s)”) shall cause to be published a quar-
terly newsletter of the activities and programs of the Young 
Lawyers Division and shall perform all other duties as may be 
incidental to said office or assigned by the President, the YLD 
membership at any regular meeting, or the Executive Committee 
or Representative Council. 

Section 8. Immediate Past-President.
 The Immediate Past-President shall be a member of all Standing 
Committees and shall have such other responsibilities as are assigned 
by the President, the YLD membership at any regular meeting, or the 
Executive Committee or Representative Council.

Section 9. Election or Appointment of Officers.
 The President-Elect, Treasurer and Secretary shall be elected 
in the manner and shall take office at the time provided for in 
Article VII of these Bylaws. The Editor(s) shall be appointed by the 
President to serve at the pleasure of the President. The offices of 
President and Immediate Past-President shall be filled by the person 
who was President-Elect and President, respectively, in the immedi-
ately preceding Bar Year. 

Section 10. Terms of Office.
 The terms of office of President, President-Elect,  Treasurer, 
Secretary, and Immediate Past-President shall be for the period 
beginning immediately upon the adjournment of the Annual 
Meeting and ending at the adjournment of the next succeeding 
Annual Meeting or until such officer’s successor is elected or 
appointed and qualified. The term of office of the Editor(s) shall be 
concurrent with the term of office of the President who appointed 
such Editor(s). 

ARTICLE IV 
EXECUTIVE COMMITTEE 

Section 1. Purpose and Powers.
 There shall be an Executive Committee of the Young Lawyers 
Division (the “Executive Committee”). The Executive Committee shall 
conduct all business of the YLD between meetings of the YLD member-
ship or the Representative Council, except those enumerated in Sections 
1 and 3(c) of Article VIII, Section 1 of Article X, and Section 1 of 
Article XI. 

Section 2. Composition of the Executive Committee.
 The Executive Committee shall be composed of: 

(a) the Officers; and 
(b) the appointed Directors.

Section 3. Directors. 
(a) Appointment. A minimum of four (4) Directors shall be 

appointed by the President to serve at the pleasure of the President 
and to be directly responsible to the President. 

(b) Duties. The Directors shall assist the President dur-
ing his or her term in office and shall perform such duties and 
responsibilities as designated by the President. The Directors shall 
also oversee the activities of and advise one or more of the YLD 
Special Committees as designated by the President.

Section 4. Terms of Office.
 Each member of the Executive Committee shall hold office for the 
following terms: 

(a) The appointed Directors shall be appointed by the incom-
ing President for terms to be served concurrent with that of the 
incoming President.

(b) The Officers shall serve for a period concurrent with 
the incoming President, beginning upon their swearing-in at 
the Annual Meeting at which they are sworn-in as Officers 
and continuing until their successors are sworn-in at the next 
Annual Meeting.

Section 5. Eligibility. 
 Persons who are YLD members (but not Honorary Members or 
Affiliate Members) at the time of their election or appointment shall be 
eligible to serve as a member of the Executive Committee. 
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ARTICLE V 
REPRESENTATIVE COUNCIL 

Section 1. Purpose and Powers.
 There shall be a Representative Council of the Young Lawyers 
Division (the “Representative Council”). The Representative Council 
shall exercise the powers granted to it hereunder. 

Section 2. Composition of the Representative Council. 
 The Representative Council shall be composed of: 

(a) the Officers of the Young Lawyers Division. 
(b) No less than six (6) and no more than ten (10) YLD 

members from each Federal Judicial District within the State 
of Georgia, provided that each such member is a resident of the 
Federal Judicial District such person represents. A YLD member 
shall be considered a resident of a particular Federal Judicial 
District within the State of Georgia if he or she maintains either 
his or her residence or his or her primary office in that Federal 
Judicial District, and residency shall be determined at the time of 
the YLD member’s election to the Representative Council.

(c) two (2) YLD members who are not residents of any 
Federal Judicial District within the State of Georgia. 

(d) twelve (12) YLD members at large. 
(e) the president or chairperson of each Affiliate Unit (as 

defined in Article XII of these bylaws); provided, however, 
that each president or chairperson may, by written notice to the 
Secretary at least ten (10) days prior to each Representative 
Council meeting, appoint a member of such Affiliate Unit as an 
alternate delegate to serve on the Representative Council in the 
event of his or her absence. 

(f) the third-year law student serving as the YLD Law School 
Fellow from each law school in the State of Georgia participating 
in the YLD Law School Fellows program. These persons shall be 
members ex officio but nonvoting. 

Section 3. Eligibility.
 Persons who are YLD members (but not Honorary Members or 
Affiliate Members) at the time of their election or appointment shall 
be eligible to serve on the Representative Council; provided, however, 
the any representative serving on the Representative Council pursuant 
to Section 2(f) of this Article shall be eligible to serve in that capacity 
without being a YLD Member.

Section 4. Elections of Members of Representative Council.
 The members of the Representative Council described in 
Section 2(b), (c), and (d) of this Article shall be elected in the man-
ner provided for in Article VII of these Bylaws and shall take office 
immediately upon the adjournment of the Annual Meeting at which 
said election is conducted.   

Section 5. Terms on Representative Council. 
 Each member of the Representative Council shall hold office for 
the following terms:

(a) The Officers of the Young Lawyers Division and presi-
dents or chairpersons of Affiliate Units shall serve for a period 
of time concurrent with the term of their respective positions as 
defined within these bylaws or other organizing document pursu-
ant to which they serve. 

(b) Each member of the Representative Council represent-
ing a Federal Judicial District and the nonresident members of the 
Representative Council shall hold office for a period of two (2) 
years or until their successors have been duly chosen and qualified. 

(c) Each member at large of the Representative Council shall 
hold office for a period of one (1) year or until their successors 
have been duly chosen and qualified.

(d) Notwithstanding anything contained within this 
Article, any member of the Representative Council who 
shall fail to meet the attendance requirement set forth in 
Article X, Section 2(b) shall be automatically removed from 
office on the Representative Council, unless such attendance 
requirement has been suspended by a majority vote of the 
Representative Council.

Section 6. Duties
Each member of the Representative Council shall

(a)  Serve as a liaison between the YLD and the members of 
the YLD who reside or maintain a law practice in the same Federal 
Judicial District within the State of Georgia as the member of the 
Representative Council.

(b)  Comply with the attendance requirement set forth in 
Article X, Section 2(b) of these bylaws.

(c)  Serve as a member of at least one (1) of the Standing 
Committees set forth in Article IX, Section 1 of these bylaws.

(d)  Serve as a member of at least one (1) of the Special 
Committees set forth in Article IX, Section 2 of these bylaws.

ARTICLE VI 
DELEGATES TO THE YOUNG LAWYERS DIVISION 

OF THE AMERICAN BAR ASSOCIATION
 The President shall appoint all delegates to the American Bar 
Association Young Lawyers Division (“ABA/YLD”) meetings, 
including the ABA/YLD Annual and Mid-Year meetings for the 
term during which he or she is President. Such appointments shall be 
made according to the following priority, in descending order, from 
the YLD members, as follows: (1) Officers; (2) Directors; (3) other 
Executive Council members; (4) other YLD members. To receive 
priority, a potential delegate must notify the President at least forty-
five (45) days before the ABA/YLD meeting at issue of his or her 
desire to be a delegate. 

ARTICLE VII 
ELECTIONS

Section 1. Qualifications for Voting and Making Nomination.
 Only active members of the State Bar of Georgia in good standing 
who are also YLD members (other than Honorary Members or Affiliate 
Members) shall be eligible to vote or nominate in any election in the 
Young Lawyers Division. 

Section 2. Offices Filled by Election. 
(a) The President-Elect, Treasurer and Secretary shall be 

elected consistent with and in the manner set forth in Section 6 of 
this Article.

(b) Members of the Representative Council represent-
ing Federal Judicial Districts, non-resident members of 
the Representative Council, and members at large of the 
Representative Council shall be elected consistent with and 
in the manner set forth in Section 7 of this Article. Provided, 
however, that elections of Representative Council members 
representing Federal Judicial Districts shall be staggered, with 
no more than five (5) representatives from each district elected 
per year. 

Section 3. Notification of Elections. 
 The Secretary shall cause to be performed the following in connec-
tion with elections:

(a) Officers. The Secretary shall cause to be published a 
notice distributed to all YLD members not less than seventy-
five (75) days prior to the Election Commencement Date, 
setting forth: 

(1) that the positions of President-Elect, Treasurer and 
Secretary shall be filled by election; 

(2) the eligibility requirements for such positions; 
(3) the nomination and election procedure; and 
(4) the names and addresses of members of the 

Nominating Committee and the Election Committee.
(b)   Representative Council. The Secretary shall cause to be 

published a notice distributed to all YLD members not less than 
sixty (60) days prior to the State Bar of Georgia Annual Meeting, 
setting forth: 

(1) the positions on the Representative Council which 
shall be filled by election at such Annual Meeting; 

(2) the eligibility requirements for such positions; 
(3) the nomination and election procedure; and 
(4) the names and addresses of members of the 

Nominating Committee and the Election Committee. 

Section 4. Nominations.
 Nominations for any office or position may be made by the 
Nominating Committee (described in Article IX, Section 1(d)) or by any 
YLD member as follows: 

(a) Nominations from Nominating Committee. 
(1) Nominations of Officers. In conjunction with 

and during the State Bar of Georgia Midyear Meeting, the 
Nominating Committee shall nominate one (1) or more 
candidates for the office of President-Elect, Treasurer and 
Secretary, and shall report the names of all such nominees to 
the Election Committee.

(2) Nominations for Representative Council. Not less 
than forty-five (45) days prior to the date of the State Bar 
of Georgia Annual Meeting, the Nominating Committee 
shall nominate: five (5) or more candidates from each 
Federal Judicial District for election as members represent-
ing such district to fill the terms that will terminate at the 
next Annual Meeting; twelve (12) or more candidates for 
election as members at large to the Representative Council; 
and two (2) or more candidates for election as nonresident 
members of the Representative Council in the years that the 
term of such office terminates at the next Annual Meeting. 
The Nominating Committee shall report the names of all 
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Representative Council nominees to the Election Committee 
not less than forty-five (45) days prior to the date of the State 
Bar of Georgia Annual Meeting. 

(b) Nominations from Members. Nominations for candidates 
for the offices of President-Elect, Treasurer and Secretary and for 
positions on the Representative Council may be made by the mem-
bership of the Young Lawyers Division as follows:  

(1) Nominations of Officers. Any two (2) YLD members 
who are qualified to vote in accordance with these bylaws 
may submit a nominating petition in writing to the Election 
Committee for the nomination of Officers not less than thirty 
(30) days prior to the Election Commencement Date.

(2) Nominations for Representative Council. A nomi-
nating petition for the nomination of Representative Council 
members may be submitted to the Executive Director of the 
Young Lawyers Division or his or her designee, provided that 
the nominating petition is submitted prior to the commence-
ment of Representative Council elections. 

(3) Nominating Petition. The nominating petition shall be 
substantially in the following form: 

Nominating Petition 
The Young Lawyers Division

 The undersigned members of the Young Lawyers Division 
of the State Bar of Georgia in good standing hereby nominate 
____________________ for the office of ___________________ for 
the term beginning at the close of the Annual Meeting in ______. 
Nominator _________________________
Nominator _________________________ [if applicable]
Date ____________ 
 “I, _________________________, the person nominated in this 
petition, hereby accepts said nomination and, if elected, will serve.”
_________________________
Nominee

(c) No Nominations. Should a position on the Representative 
Council which is to be filled at an Annual Meeting lack a nomination 
properly filed in accordance with these bylaws, then nominations for 
such position may be made from the floor at the State Bar of Georgia 
Annual Meeting. 

Section 5. Certification of Nominees.
(a) Determination of Eligibility. Upon receipt of the nomi-

nations from the Nominating Committee or the members, the 
Election Committee (as described in Article IX, Section 1(e)) shall 
determine if the persons nominated are eligible for office. 

(b) Notification of Nominees. Within five (5) days of 
receipt of the report of the Nominating Committee or receipt of 
a nomination from the members, the Election Committee shall 
notify each nominee of such nomination and of the names of oth-
er persons nominated for the same position. Each nominee shall 
have two (2) business days from the date of notification to accept 
or reject the nomination. Nominees failing to respond shall be 
deemed to have accepted the nomination.

Section 6. Officer Elections. 
 The election for the positions of President-Elect, Treasurer and 
Secretary shall be conducted and resolved consistent with and in 
the manner set forth for the election of officers for the State Bar of 
Georgia. This specifically includes but is not limited to the content 
of ballots; the method of voting; the counting and report of votes; 
the procedure for requesting, conducting, and resolving a recount; 
the declaration of election results; the procedure for determining the 
need for, conducting and resolving a run-off election; and the coordi-
nation of elections with the election to determine the officers of the 
State Bar of Georgia. 

(a) Standing Policy. In the event or to the extent the State 
Bar of Georgia’s provisions for the election of officers for the 
State Bar of Georgia are insufficient to govern the election for the 
positions of YLD President-Elect, Treasurer and Secretary, then 
the YLD Standing Policy on Officer elections shall govern the 
procedure for conducting the elections of those Officers and shall 
determine the outcome of that elections.   

Section 7. Representative Council Elections. 
 The election of the Representative Council shall occur at the State 
Bar of Georgia Annual Meeting. 

(a) Content of Ballots. The Election Committee shall have 
ballots prepared, which shall include (1) the name of each per-
son duly nominated for each Representative Council position, 
(2) space for a write-in for each position, and (3) instructions as 
to the method by which a vote for a particular candidate shall 
be indicated.

(b) Voting. Each YLD member in attendance at the State 
Bar Annual Meeting who desires to vote shall mark his or her 
ballot according to the instructions thereon and shall return the 
ballot to one of the voting places.

(c) Counting and Report. The Executive Director of the 
Young Lawyers Division or his or her nominee shall, at the end of 
the voting, count the votes and report the results at the State Bar 
of Georgia Annual Meeting. The Executive Director may employ 
such impartial clerical assistance as he or she may deem necessary. 

(1) The five (5) candidates receiving the greatest num-
ber of votes in the elections for members from each of the 
Federal Judicial Districts to the Representative Council shall be 
declared elected. 

(2) The twelve (12) candidates receiving the greatest 
number of votes in the elections for members at large to the 
Representative Council shall be declared elected. 

(3) The two (2) candidates receiving the greatest num-
ber of votes in the election for nonresident member to the 
Representative Council shall be declared elected. 

(4) In the event two (2) or more candidates receive the 
same number of votes in any election and such tie is between 
the candidates who receive the lowest number of votes that 
still might result in such candidates being elected, the YLD 
members present at the State Bar of Georgia Annual Meeting 
shall, by vote, determine which of such tying candidates shall 
be declared elected.

ARTICLE VIII 
REMOVAL AND VACANCIES 

Section 1. Removal of Officer For Cause. 
 The YLD membership may, at any meeting called in accordance 
with these bylaws, by two-thirds majority vote of the total voting mem-
bership present and qualified to vote at said meeting, remove any Officer 
from office for cause. 

Section 2. Change of Residence or Office of Certain Persons.
 In the event that: 

(a) any member of the Representative Council representing 
a specific Federal Judicial District ceases to be a resident of the 
Federal Judicial District which such member represents; or 

(b) a nonresident member of the Representative Council 
becomes a resident of a Federal Judicial District in the State of 
Georgia, such member shall continue to serve on the Representative 
Council only until the next State Bar of Georgia Annual Meeting. If 
the term of office of such member does not normally expire at such 
Annual Meeting, there shall be a special nomination and election to 
elect a new member to serve for the remainder of such unexpired 
term. Such special election and nominations shall be conducted as 
elections and nominations for such position are normally conducted.

Section 3. Vacancies. 
 Vacancies occurring in any office shall be filled as follows: 

(a) Any vacancy arising in the office of president shall be 
filled by the president-elect who shall continue to hold the office 
of president-elect until the expiration of the unexpired term and 
shall continue to serve as president for the term during which he or 
she would regularly have served as president. 

(b) Any vacancy arising in the office of President-Elect 
(except pursuant to Section 3(a) of this Article) shall remain 
unfilled for the unexpired term. An election for the office of 
President shall be held at the next election held pursuant to Article 
VII, Section 6 of these bylaws.

(c) Any vacancy arising in the office of Secretary or 
Treasurer shall be filled for the unexpired term by such person 
elected at the next meeting of the YLD membership by majority 
vote of those present and qualified to vote and voting. 

(d) Any vacancy arising in the office of Editor(s) shall be 
filled for the unexpired term by appointment by the President. 

(e) Any vacancy arising in the office of Committee 
Chairperson (other than those fixed by the terms of these bylaws) 
shall be filled for the unexpired term by appointment by the 
President, or the President may delegate the appointment to the 
members of said committee. 

(f) Any vacancy arising in the office of Director shall be 
filled for the unexpired term by appointment by the President. 

(g) Any vacancy arising in the office of member of the 
Representative Council representing a specific Federal Judicial 
District shall be filled by appointment by the President for the 
unexpired term, provided that the appointee shall be a resident of 
the same Federal Judicial District as the member whose position 
he or she fills. 

(h) Any vacancy arising in the office of member of the 
Representative Council at large shall be filled by appointment by 
the President for the unexpired term. 
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(i) Any vacancy arising in the office of a nonresident 
member of the Representative Council shall be filled by appoint-
ment by the President for the unexpired term, provided that the 
appointee shall not be a resident of any Federal Judicial District 
in the State of Georgia.

ARTICLE IX 
COMMITTEES 

Section 1. Standing Committees.
 Each Standing Committee shall include in its membership 
at least six (6) members of the Representative Council, includ-
ing two (2) from each Federal Judicial District. The mandatory 
members described herein (other than nonvoting members) shall 
count towards fulfilling the minimum member requirement. The 
membership of each Standing Committee shall be selected by the 
President, subject to the requirements set forth in this Section. 
The Standing Committees of the Young Lawyers Division shall be 
as follows: 

(a) Membership and Meetings. This committee, which 
shall include the Secretary and President-Elect as members, 
shall consider and make recommendations on ways to improve 
the membership’s involvement and attendance at meetings. 

(b) Rules, Bylaws and Procedures. This committee shall 
consider and make recommendations on all proposed amend-
ments or changes concerning the organization of the Young 
Lawyers Division and its rules, bylaws, procedures and stand-
ing policies. 

(c) Nominating. This committee, which shall be chaired by 
the President-Elect, who shall act as chairperson but shall have no 
vote on the committee, shall be charged with making nominations 
for all elections. The President-Elect shall notify all committee 
members of the time and place of meetings. Three (3) voting mem-
bers of the Nominating Committee shall constitute a quorum for 
such meetings. 

(d) Election. This committee, which shall be chaired by the 
President-Elect, shall be charged with conducting all elections, 
except to the extent the conducting of any election called for by 
these bylaws is, pursuant to these bylaws, to be conducted by 
another entity. 

(e) Communications. This committee, which shall include 
the Secretary and the Editor(s) as members, shall consider and 
make recommendations on proposed publications of the Young 
Lawyers Division and the number and types of publications 
issued or sponsored by the Young Lawyers Division. 

(f) Public Relations and Policy. This committee shall 
consider and make recommendations on ways to promote 
a positive public image of young lawyers in the State of 
Georgia and shall inform the membership of any legislation 
relevant to the legal profession. The actions of this committee 
shall comply with the requirements of Article XI, Section 1.

Section 2. Special Committees. 
 The President shall appoint such special committees as he 
or she shall deem necessary and proper and shall designate their 
duties and their size. Upon motion of any YLD member and the 
passage of such motion by a majority vote at any meeting of the 
YLD membership, a committee for any specific purpose may be 
formed, and it shall be mandatory for the President to make the 
appointment of such committee. The President may delegate the 
appointment of committee members to the Committee Chairperson 
of the respective committees. 

Section 3. Committee Chairpersons.
 All “Committee Chairpersons” (other than those mandated 
by the terms of these bylaws) shall be appointed by the President 
for a term concurrent with that of the President and shall serve at 
the pleasure of the President. Persons who are YLD members (but 
not Honorary Members or Affiliate Members) at the time of their 
appointment shall be eligible to serve as a Committee Chairperson. 
No person shall serve as the Committee Chairperson of any one 
(1) committee of the Young Lawyers Division for more than two 
(2) consecutive Bar Years, or any portion of two (2) consecu-
tive Bar Years; provided, however, such person may serve as a 
Committee Chairperson of any other committee of the Young 
Lawyers Division. The President reserves the power to remove any 
Committee Chairperson or committee member.

Section 4. Reports.
 Each Committee Chairperson shall submit to the President, 
Secretary and such other persons or committees as designated by the 
President, written reports of the activities of their respective commit-
tee. Reports may be submitted at intervals as required or desired by 
the President.

ARTICLE X 
MEETINGS 

Section 1. Business Meetings of the YLD Members.
 YLD members shall meet not less than four (4) times during each 
Bar year. 

(a) Midyear Meeting. The YLD members shall meet 
annually at the time and place designated by the Board of 
Governors for the Midyear Meeting of the State Bar of Georgia 
unless the President designates a different place and time. The 
Secretary shall cause notice of the Midyear Meeting to be given 
to all YLD members not less than thirty (30) days before such 
Midyear Meeting. 

(b) Other Meetings. The President shall call three (3) other 
meetings of the YLD members at such times as he or she shall 
designate. The Secretary shall cause notice of such meetings to 
be given to all YLD members not less than thirty (30) days before 
such meetings. 

(c) Annual Meeting. YLD members may, at the discretion 
of the President, meet annually at the time and place designated 
by the Board of Governors for the Annual Meeting of the State 
Bar of Georgia. In the event the President elects to conduct this 
meeting, the Secretary shall cause notice of the meeting to be 
given to all YLD members not less than thirty (30) days before 
the Annual Meeting.

Section 2. Representative Council Meetings. 
(a) Scheduling of Meetings. The President or the 

Representative Council, by majority vote of the members pres-
ent and voting, may designate the time and location of the 
Representative Council meetings. The Secretary shall cause notice 
of such meetings to be given to all members of the Representative 
Council not less than thirty (30) days before such meetings. 

(b) Attendance Requirement. Unless otherwise modified by 
majority vote of the Representative Council, or if such provision 
is waived or suspended by a majority vote of the Representative 
Council, each member of the Representative Council shall be 
required to attend at least three (3) of the  meetings set forth in 
Section 1 of this Article.

Section 3. Executive Committee Meetings.
(a) The Executive Committee shall meet upon the call of the 

President or upon the written request addressed to the President of 
a majority of the voting members of the Executive Committee. 

(b) Unless otherwise modified by majority vote of the 
Executive Committee, or if such provision is waived or suspended 
by a majority vote of the Executive Committee, each member of 
the Executive Committee shall be required to attend at least three 
(3) of the meetings set forth in Section 1 of this Article.

Section 4. Committee Meetings.
 Each committee, whether standing or special, shall meet, as often 
as necessary in order to perform its duties, upon the call of the commit-
tee chairperson for such committee. 

Section 5. Conduct of Meetings.
 All meetings may be conducted in person or by any means of 
communication by which all persons participating may simultane-
ously hear each other during the meeting. Furthermore, all meetings 
of a special committee, a standing committee or the Executive 
Committee may be conducted by correspondence or otherwise in 
writing (including electronically), without assembling in person at 
any particular place.
Section 6. Quorum.

(a) Ten (10) members of the Representative Council shall 
constitute a quorum for Representative Council meetings; 

(b) Thirty (30) YLD members shall constitute a quorum for 
meetings of the YLD members. 

Section 7. Voting at Meetings.
 Except as otherwise provided in these bylaws, all questions 
coming before any meeting (YLD members, Representative Council, 
committee or other) when duly convened shall be decided by a majority 
of the members present and voting. 

Section 8. Rules.
 All meetings, including committee meetings, shall be conducted in 
accordance with the provisions of these bylaws and where no provision 
is made, then in accordance with Robert’s Rules of Order. 

ARTICLE XI 
LEGISLATION AND PUBLICITY 

Section 1. Legislation.
 No legislation shall be recommended, approved or disapproved in 
the name of the Young Lawyers Division unless that recommendation, 
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approval, or disapproval is done in the manner set forth and consistent 
with Article II, Section 6 of the Bylaws of the State Bar of Georgia. 

Section 2. Publications.
 No publication shall be distributed, published or publicly endorsed 
in the name of the Young Lawyers Division except by approval of the 
President, and only then to the extent consistent with and in the man-
ner set forth for issuing publications by the Bylaws of the State Bar of 
Georgia and the State Bar of Georgia Standing Policies. 

ARTICLE XII 
AFFILIATE UNITS 

Section 1. Qualification and Application.
 Any young lawyers organization or younger lawyers unit of any 
bar association, city, Superior Court Circuit, Congressional District, 
or other jurisdiction in which membership is restricted to younger 
lawyers in good standing may apply to be an “Affiliate Unit” of the 
Young Lawyers Division. The applying organization shall submit to 
the secretary a petition containing: (a) a copy of a resolution or letter 
regularly adopted by the applying organization authorizing affiliation; 
(b) a petition or letter signed by at least three (3) members of the apply-
ing organization describing its organization and listing the size of its 
membership; and (c) a copy of any constitution, bylaws, or articles of 
procedure of the applying organization, if any exist. In the event that the 
applying organization has no constitution, bylaws, or articles of proce-
dure at the time of application, said organization shall adopt and operate 
under the YLD bylaws in effect at the time of application until such time 
as they adopt their own constitution, bylaws, or articles of procedure. 

Section 2. Affiliation. 
 The Secretary shall present the affiliation petition for approval at the 
meeting of the YLD membership next following the Secretary’s receipt of 
the affiliation petition. Upon approval by a majority of the YLD members  
present and voting, the applicant shall immediately be an Affiliate Unit. 

Section 3. Termination of Affiliation.
 Any YLD member may at any time submit a motion in writing to the 
President or Secretary, moving that an entity cease to be an Affiliate Unit. 
Such motion shall be presented for consideration at the meeting of the YLD 
membership next following the submission of the motion. If such motion 
is approved by a majority of the YLD members present and voting at such 
meeting, the entity shall immediately cease to be an Affiliate Unit. 

ARTICLE XIII 
STANDING POLICIES 

 The Bylaws of the Young Lawyers Division may be supplemented by 
the creation of standing policies as provided for in this Article. A standing 
policy can be created only at a meeting of the YLD members by motion 
made in writing and submitted to the President at least thirty (30) days prior 
to the meeting. Copies of the motion containing the proposed Standing 
Policy shall be mailed or electronically distributed to all YLD members at 
least twenty (20) days prior to the meeting. The motion shall thereafter be 
voted upon at the regularly scheduled meeting of the YLD membership next 
following the publication of this motion; provided, however, that a quorum 
of YLD members, as defined by Article X of these bylaws, is present for 
said meeting. The motion shall be deemed approved and the proposed 
standing policy adopted if a majority of those YLD members present at the 
meeting where the vote on the motion is conducted issue votes in favor of 
the motion. The provisions of this Article imposing certain time require-
ments may be waived with the unanimous consent of all YLD members 
present at any such meeting where a proposed standing policy is considered.

ARTICLE XIV  
AMENDMENTS 

 The Bylaws of the Young Lawyers Division may be amended 
only at a meeting of the YLD members by motion made in writing and 
received by the President or Secretary at least thirty (30) days prior to 
the meeting. A quorum of members, as defined by Article X of these 
bylaws, shall be required at any such meeting where a bylaw amend-
ment is being considered for adoption. Copies of the motion containing 
the proposed amendment shall be mailed or electronically distributed 
to all YLD members at least twenty (20) days prior to the meeting. 
The motion to amend shall then be voted upon at the meeting and shall 
require a majority vote of those YLD members present for adoption. 
The provisions of this Article imposing certain time requirements may 
be waived with the unanimous consent of all YLD members present at 
any such meeting where proposed bylaw provisions are considered.

PART II 
ADMISSION TO THE BAR

CHAPTER 1 
ADMISSION TO THE BAR

Rule 2-101. Admission to the Bar.
 No person may be admitted to the State Bar as an active, emeritus 
or inactive member, or licensed as an attorney to practice law in this 

State without complying with the Rules Governing Admission to the 
Practice of Law as adopted by the Supreme Court of Georgia.

PART III 
This Part is Reserved

PART IV 
GEORGIA RULES OF PROFESSIONAL CONDUCT

CHAPTER 1 
GEORGIA RULES OF PROFESSIONAL CONDUCT AND 

ENFORCEMENT THEREOF

Rule 4-101. Enforcement of the Georgia Rules of Professional Conduct.
 The State Bar of Georgia is hereby authorized to maintain and 
enforce, as set forth in rules hereinafter stated, Georgia Rules of 
Professional Conduct to be observed by the members of the State 
Bar of Georgia and those authorized to practice law in the State of 
Georgia and to institute disciplinary action in the event of the viola-
tion thereof.

Rule 4-102. Disciplinary Action; Levels of Discipline; Georgia Rules 
of Professional Conduct.

(a) The Rules of Professional Conduct to be observed by the 
members of the State Bar of Georgia and those authorized to prac-
tice law in Georgia are set forth herein and any violation thereof; 
any assistance or inducement directed toward another for the 
purpose of producing a violation thereof; or any violation thereof 
through the acts of another, shall subject the offender to disciplin-
ary action as hereinafter provided.

(b) The levels of discipline are set forth below. The power 
to administer a more severe level of discipline shall include the 
power to administer the lesser:  

(1) Disbarment: A form of public discipline removing the 
Respondent from the practice of law in Georgia. This level of 
discipline would be appropriate in cases of serious misconduct. 
This level of discipline includes publication as provided by 
Rule 4-219(b).

(2) Suspension: A form of public discipline which 
removes the Respondent from the practice of law in 
Georgia for a definite period of time or until satisfaction of 
certain conditions imposed as a part of the suspension. This 
level of discipline would be appropriate in cases that merit 
more than a public reprimand but less than disbarment. 
This level of discipline includes publication as provided by 
Rule 4-219(b).

(3) Public Reprimand: A form of public discipline 
which declares the Respondent’s conduct to have been 
improper but does not limit the right to practice. A public 
reprimand shall be administered by a judge of a superior 
court in open court. This level of discipline would be 
appropriate in cases that merit more than a Review Panel 
reprimand but less than suspension.

(4) Review Panel Reprimand: A form of public dis-
cipline which declares the Respondent’s conduct to have 
been improper but does not limit the right to practice. A 
Review Panel Reprimand shall be administered by the 
Review Panel at a meeting of the Review Panel. This level 
of discipline would be appropriate in cases that merit more 
than an Investigative Panel reprimand but less than a public 
reprimand.

(5) Investigative Panel Reprimand: A form of confidential 
discipline which declares the Respondent’s conduct to have been 
improper but does not limit the right to practice. An Investigative 
Panel Reprimand shall be administered by the Investigative Panel 
at a meeting of the Investigative Panel. This level of discipline 
would be appropriate in cases that merit more than a formal 
admonition but less than a Review Panel reprimand.

(6) Formal Admonition: A form of confidential discipline 
which declares the Respondent’s conduct to have been improper 
but does not limit the right to practice. A formal admonition 
shall be administered by letter as provided in Rules 4-205 
through 4-208. This level of discipline would be appropriate in 
cases that merit the lowest form of discipline.

(c)
(1) The Supreme Court of Georgia may impose any of the 

levels of discipline set forth above following formal proceed-
ings against a Respondent; however, any case where discipline is 
imposed by the Court is a matter of public record despite the fact 
that the level of discipline would have been confidential if imposed 
by the Investigative Panel of the State Disciplinary Board. 

(2) As provided in Part IV, Chapter 2 of the State Bar 
Rules, the Investigative Panel of the State Disciplinary Board 
may impose any of the levels of discipline set forth above 
provided that a Respondent shall have the right to reject the 
imposition of discipline by the Investigative Panel pursuant to 
the provisions of Rule 4-208.3;



H-28     Georgia Bar Journal 

(d) The Table of Contents, Preamble, Scope, Terminology 
and Georgia Rules of Professional Conduct are as follows: 

Contents

Preamble, Scope and Terminology

Rules: Client-Lawyer Relationship

1.0    Terminology
1.1    Competence 
1.2    Scope of Representation and Allocation of   
    Authority Between Client and Lawyer 
1.3    Diligence 
1.4    Communication 
1.5    Fees 
1.6    Confidentiality of Information 
1.7    Conflict of Interest: General Rule 
1.8    Conflict of Interest: Prohibited Transactions 
1.9    Conflict of Interest: Former Client 
1.10    Imputed Disqualification: General Rule 
1.11    Successive Government and Private Employment 
1.12    Former Judge or Arbitrator 
1.13    Organization as Client 
1.14    Client With Diminished Capacity 
1.15(I)   Safekeeping Property - General
1.15(II)   Safekeeping Property - Trust Account and IOLTA
1.15(III)   Record Keeping; Trust Account Overdraft   
    Notification; Examination of Records
1.16    Declining or Terminating Representation 
1.17    Sale of Law Practice

  Counselor

2.1    Advisor 
2.2    Intermediary 
2.3    Evaluation for Use by Third Persons
2.4    Lawyer Serving as a Third-Party Neutral 

 Advocate

3.1    Meritorious Claims and Contentions 
3.2    Expediting Litigation 
3.3    Candor Toward the Tribunal 
3.4    Fairness to Opposing Party and Counsel 
3.5    Impartiality and Decorum of the Tribunal 
3.6    Trial Publicity 
3.7    Lawyer as Witness 
3.8    Special Responsibilities of a Prosecutor 
3.9    Advocate in Nonadjudicative Proceedings 

  Transactions with Persons Other Than Clients
 
4.1    Truthfulness in Statements to Others 
4.2    Communication with Person Represented by Counsel
4.3    Dealing with Unrepresented Person 
4.4    Respect for Rights of Third Persons 

 Law Firms and Associations

5.1    Responsibilities of Partners, Managers and    
    Supervisory Lawyers
5.2    Responsibilities of a Subordinate Lawyer 
5.3    Responsibilities Regarding Nonlawyer Assistants 
5.4    Professional Independence of a Lawyer 
5.5    Unauthorized Practice of Law: Multijurisdictional  
    Practice of Law 
5.6    Restrictions on Right to Practice 
5.7    Responsibilities Regarding Law-related Services 

 Public Service
 
6.1    Voluntary Pro Bono Publico Service 
6.2    Accepting Appointments 
6.3    Membership in Legal Services Organization 
6.4    Law Reform Activities Affecting Client   
    Interests 
6.5    Nonprofit and Court-Annexed Limited
    Legal Services Program 

 Information About Legal Services

7.1    Communications Concerning a Lawyer’s Services 
7.2    Advertising 

7.3    Direct Contact with Prospective Clients 
7.4    Communication of Fields of Practice 
7.5    Firm Names and Letterheads
 
 Maintaining the Integrity of the Profession
 
8.1    Bar Admission and Disciplinary Matters 
8.2    Judicial and Legal Officials 
8.3    Reporting Professional Misconduct 
8.4    Misconduct 
8.5    Disciplinary Authority; Choice of Law 

 Miscellaneous

9.1    Reporting Requirements
9.2    Restrictions on Filing Disciplinary Complaints
9.3    Cooperation with Disciplinary Authority
9.4    Jurisdiction and Reciprocal Discipline
9.5    Lawyer as a Public Official

PREAMBLE, SCOPE AND TERMINOLOGY 
PREAMBLE: A LAWYER’S RESPONSIBILITIES

 [1] A lawyer is a representative of clients, an officer of the legal sys-
tem and a citizen having special responsibility for the quality of justice.

 [2] As a representative of clients, a lawyer performs various 
functions. As advisor, a lawyer provides a client with an informed 
understanding of the client’s legal rights and obligations and explains 
their practical implications. As advocate, a lawyer zealously asserts the 
client’s position under the rules of the adversary system. As negotiator, 
a lawyer seeks a result advantageous to the client but consistent with 
requirements of honest dealing with others. As intermediary between 
clients, a lawyer seeks to reconcile their divergent interests as an advisor 
and, to a limited extent, as a spokesperson for each client. A lawyer acts 
as evaluator by examining a client’s legal affairs and reporting about 
them to the client or to others.

 [3] In all professional functions a lawyer should be competent, 
prompt and diligent. A lawyer should maintain communication with 
a client concerning the representation. A lawyer should keep in confi-
dence information relating to representation of a client except so far as 
disclosure is required or permitted by the these Rules or other law.

 [4] A lawyer should use the law’s procedures only for legitimate 
purposes and not to harass or intimidate others. A lawyer should dem-
onstrate respect for the law, the legal system and for those who serve it, 
including judges, other lawyers and public officials. While it is a law-
yer’s duty, when necessary, to challenge the rectitude of official action, 
it is also a lawyer’s duty to uphold legal process.

 [5] As a citizen, a lawyer should seek improvement of the law, 
the administration of justice and the quality of service rendered by the 
legal profession. As a member of a learned profession, a lawyer should 
cultivate knowledge of the law beyond its use for clients, employ that 
knowledge in reform of the law and work to strengthen legal educa-
tion. A lawyer should be mindful of deficiencies in the administration 
of justice and of the fact that the poor, and sometimes persons who are 
not poor, cannot afford adequate legal assistance, and should therefore 
devote professional time and civic influence in their behalf. A lawyer 
should aid the legal profession in pursuing these objectives and should 
help the bar regulate itself in the public interest.

 [6] A lawyer’s professional responsibilities are prescribed in the 
Rules of Professional Conduct, as well as by substantive and procedural 
law. A lawyer also is guided by conscience and the approbation of pro-
fessional peers. A lawyer should strive to attain the highest level of skill, 
to improve the law and the legal profession and to exemplify the legal 
profession’s ideals of public service.

 [7] Reserved.

 [8] In the nature of law practice conflicting responsibilities are 
encountered. Virtually all difficult ethical problems arise from conflict 
among a lawyer’s responsibilities to clients, to the legal system and to 
the lawyer’s own interest in remaining an upright person. The Rules 
of Professional Conduct prescribe terms for resolving such conflicts. 
Within the framework of these Rules, many difficult issues of profes-
sional discretion can arise. Such issues must be resolved through the 
exercise of sensitive professional and moral judgment guided by the 
basic principles underlying the Rules.

 [9] The legal profession is largely self-governing. Although other 
professions also have been granted powers of self-government, the legal 
profession is unique in this respect because of the close relationship 
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between the profession and the processes of government and law enforce-
ment. This connection is manifested in the fact that ultimate authority over 
the legal profession is vested in the Supreme Court of Georgia.

 [10] To the extent that lawyers meet the obligations of their pro-
fessional calling, the occasion for government regulation is obviated. 
Self-regulation also helps maintain the legal profession’s independence 
from government domination. An independent legal profession is an 
important force in preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose members are 
not dependent on government for the right to practice.

 [11] The legal profession’s relative autonomy carries with it 
special responsibilities of self-government. The profession has a respon-
sibility to assure that its regulations are conceived in the public interest 
and not in furtherance of parochial or self-interested concerns of the bar. 
Every lawyer is responsible for observance of the Rules of Professional 
Conduct. A lawyer should also aid in securing their observance by other 
lawyers. Neglect of these responsibilities compromises the indepen-
dence of the profession and the public interest which it serves.

 [12] The fulfillment of a lawyer’s professional responsibility role 
requires an understanding by them of their relationship to our legal sys-
tem. The Rules of Professional Conduct, when properly applied, serve to 
define that relationship.
 SCOPE
 [13] The Rules of Professional Conduct are rules of reason. They 
should be interpreted with reference to the purposes of legal representa-
tion and of the law itself. Some of the Rules are imperatives, cast in the 
terms “shall” or “shall not.” These define proper conduct for purposes 
of professional discipline. Others, generally cast in the terms “may” or 
“should,” are permissive or aspirational and define areas under the Rules 
in which the lawyer has professional discretion. Disciplinary action shall 
not be taken when the lawyer’s conduct falls within the bounds of such 
discretion. The Rules are thus partly obligatory and disciplinary and 
partly aspirational and descriptive. Together they define a lawyer’s pro-
fessional role. Comments do not add obligations to or expand the Rules 
but provide guidance for practicing in compliance with the Rules.

 [14] The Rules presuppose a larger legal context shaping the 
lawyer’s role. That context includes court rules and statutes relating to 
matters of licensure, laws defining specific obligations of lawyers and 
substantive and procedural law in general. Compliance with the Rules, 
as with all law in an open society, depends primarily upon understand-
ing and voluntary compliance, secondarily upon reinforcement by peer 
and public opinion and finally, when necessary, upon enforcement 
through disciplinary proceedings. The Rules do not, however, exhaust 
the moral and ethical considerations that should inform a lawyer, for no 
worthwhile human activity can be completely defined by legal rules. 
The Rules simply provide a framework for the ethical practice of law.

 [15] Furthermore, for purposes of determining the lawyer’s author-
ity and responsibility, principles of substantive law external to these Rules 
determine whether a client-lawyer relationship exists. Most of the duties 
flowing from the client-lawyer relationship attach only after the client has 
requested the lawyer to render legal services and the lawyer has agreed 
to do so. But there are some duties, such as that of confidentiality under 
Rule 1.6: Confidentiality of Information, that may attach when the lawyer 
agrees to consider whether a client-lawyer relationship will be established. 
Whether a client-lawyer relationship exists for any specific purpose 
depends on the circumstances and may be a question of fact.

 [16] Under various legal provisions, including constitutional, statu-
tory and common law, the responsibilities of government lawyers may 
include authority concerning legal matters that ordinarily reposes in the 
client in private client-lawyer relationships. For example, a lawyer for 
a government entity may have authority on behalf of the government to 
decide upon settlement or whether to appeal from an adverse judgment. 
Such authority in various respects is generally vested in the attorney 
general and the state’s attorney in state government, and their federal 
counterparts, and the same may be true of other government law officers. 
Also, lawyers under the supervision of these officers may be authorized 
by law to represent several government entities in intergovernmental legal 
controversies in circumstances where a private lawyer could not represent 
multiple private clients. They also may have authority to represent the 
“public interest” in circumstances where a private lawyer would not be 
authorized to do so. These Rules do not abrogate any such authority.

 [17] Failure to comply with an obligation or prohibition imposed 
by a Rule is a basis for invoking the disciplinary process. The Rules pre-
suppose that disciplinary assessment of a lawyer’s conduct will be made 
on the basis of the facts and circumstances as they existed at the time 
of the conduct in question and in recognition of the fact that a lawyer 

often has to act upon uncertain or incomplete evidence of the situation. 
Moreover, the Rules presuppose that whether or not discipline should be 
imposed for a violation, and the severity of a sanction, depend on all the 
circumstances, such as the willfulness and seriousness of the violation, 
extenuating factors and whether there have been previous violations.

 [18] The purpose of these Rules is not to give rise to a cause of 
action nor to create a presumption that a legal duty has been breached. 
These Rules are designed to provide guidance to lawyers and to provide 
a structure for regulating conduct through disciplinary agencies. They are 
not designed to be a basis for civil liability. Furthermore, the purpose of 
the Rules can be subverted when they are invoked by opposing parties 
as procedural weapons. The fact that a Rule is a just basis for a lawyer’s 
self-assessment, or for sanctioning a lawyer under the administration of 
a disciplinary authority, does not imply that an antagonist in a collateral 
proceeding or transaction has standing to seek enforcement of the Rule. 
Accordingly, nothing in the Rules should be deemed to augment any 
substantive legal duty of lawyers or the extra-disciplinary consequences of 
violating such a duty.

 [19] Moreover, these Rules are not intended to govern or affect judi-
cial application of either the attorney-client or work product privilege. In 
reliance on the attorney-client privilege, clients are entitled to expect that 
communications within the scope of the privilege will be protected against 
compelled disclosure. The attorney-client privilege is that of the client and 
not of the lawyer. The fact that in exceptional situations the lawyer under 
the rules has a limited discretion to disclose a client confidence does not 
vitiate the proposition that, as a general matter, the client has a reasonable 
expectation that information relating to the client will not be voluntarily 
disclosed and that disclosure of such information may be judicially 
compelled only in accordance with recognized exceptions to the attorney-
client and work product privileges.

 [20] Reserved.

 [21] The Comment accompanying each Rule explains and illus-
trates the meaning and purpose of the Rule. The Preamble and this note 
on Scope provide general orientation. The Comments are intended as 
guides to interpretation, but the text of each Rule is authoritative.

RULE 1.0  TERMINOLOGY
(a) “Belief” or “believes” denotes that the person 

involved actually thought the fact in question to be true. A per-
son’s belief may be inferred from circumstances.

(b) “Confirmed in writing” when used in reference to the 
informed consent of a person, denotes informed consent that 
is given in writing by the person, or a writing that a lawyer 
promptly transmits to the person confirming an oral informed 
consent. See paragraph (h) for the definition of “informed 
consent.” If it is not feasible to obtain or transmit the writing 
at the time the person gives informed consent, then the lawyer 
must obtain or transmit it within a reasonable time thereafter.

(c) “Consult” or “consultation” denotes communication 
of information reasonably sufficient to permit the client to 
appreciate the significance of the matter in question.

(d) “Domestic Lawyer” denotes a person authorized to 
practice law by the duly constituted and authorized governmen-
tal body of any State or Territory of the United States or the 
District of Columbia but not authorized by the Supreme Court 
of Georgia or its Rules to practice law in the State of Georgia.

(e) “Firm” or “law firm” denotes a lawyer or lawyers in 
a private firm, law partnership, professional corporation, sole 
proprietorship or other association authorized to practice law 
pursuant to Bar Rule 1-203(4); or lawyers employed in a legal 
services organization or the legal department of a corporation 
or other organization.

(f) “Foreign Lawyer” denotes a person authorized to 
practice law by the duly constituted and authorized govern-
mental body of any foreign nation but not authorized by the 
Supreme Court of Georgia or its Rules to practice law in the 
State of Georgia.

(g) “Fraud” or “fraudulent” denotes conduct that is 
fraudulent under the substantive or procedural law of the 
applicable jurisdiction and has a purpose to deceive; not mere-
ly negligent misrepresentation or failure to apprise another of 
relevant information.

(h) “Informed consent” denotes the agreement by a 
person to a proposed course of conduct after the lawyer has 
communicated adequate information and explanation about 
the material risks of and reasonably available alternatives to 
the proposed course of conduct.

(i) “Knowingly,” “known,” or “knows” denotes actual 
knowledge of the fact in question. A person’s knowledge may 
be inferred from the circumstances.
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(j) “Lawyer” denotes a person authorized by the 
Supreme Court of Georgia or its Rules to practice law in the 
State of Georgia, including persons admitted to practice in this 
state pro hac vice.

(k) “Nonlawyer” denotes a person not authorized to prac-
tice law by either the:

(1) Supreme Court of Georgia or its Rules (including 
pro hac vice admission), or 

(2) duly constituted and authorized governmental body 
of any other State or Territory of the United States, or the 
District of Columbia, or 

(3) duly constituted and authorized governmental body 
of any foreign nation.

(l) “Partner” denotes a member of a partnership, a share-
holder in a law firm organized pursuant to Bar Rule 1-203(4), 
or a member of an association authorized to practice law.

(m) “Reasonable” or “reasonably” when used in relation 
to conduct by a lawyer denotes the conduct of a reasonably 
prudent and competent lawyer.

(n) “Reasonable belief” or “reasonably believes” when 
used in reference to a lawyer denotes that the lawyer believes 
the matter in question and that the circumstances are such 
that the belief is reasonable.

(o) “Reasonably should know” when used in reference 
to a lawyer denotes that a lawyer of reasonable prudence and 
competence would ascertain the matter in question.

(p) “Screened” denotes the isolation of a lawyer from any 
participation in a matter through the timely imposition of pro-
cedures within a firm that are reasonably adequate under the 
circumstances to protect information that the isolated lawyer 
is obligated to protect under these Rules or other law.

(q) “Substantial” when used in reference to degree or extent 
denotes a material matter of clear and weighty importance.

(r) “Tribunal” denotes a court, an arbitrator in an 
arbitration proceeding or a legislative body, administrative 
agency or other body acting in an adjudicative capacity. A 
legislative body, administrative agency or other body acts 
in an adjudicative capacity when a neutral official, after the 
presentation of evidence or legal argument by a party or par-
ties, will render a legal judgment directly affecting a party’s 
interests in a particular matter.

(s) “Writing” or “written” denotes a tangible or elec-
tronic record of a communication or representation, including 
handwriting, typewriting, printing, photostating, photogra-
phy, audio or videorecording and e-mail. A “signed” writing 
includes an electronic sound, symbol or process attached to or 
logically associated with a writing and executed or adopted by 
a person with the intent to sign the writing.

Comment

 [1] Bar Rule 4-110 includes additional definitions for terminology 
used in the procedural section of these Rules.

Confirmed in Writing

 [1A] If it is not feasible to obtain or transmit a written confirma-
tion at the time the client gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time thereafter. If a lawyer has 
obtained a client’s informed consent, the lawyer may act in reliance on 
that consent so long as it is confirmed in writing within a reasonable 
time thereafter.

Firm

 [2] Whether two or more lawyers constitute a firm within 
paragraph (e) can depend on the specific facts. For example, two prac-
titioners who share office space and occasionally consult or assist each 
other ordinarily would not be regarded as constituting a firm. However, 
if they present themselves to the public in a way that suggests that they 
are a firm or conduct themselves as a firm, they should be regarded as a 
firm for purposes of the Rules. A group of lawyers could be regarded as 
a firm for purposes of the Rule that the same lawyer should not repre-
sent opposing parties in litigation, while it might not be so regarded for 
purposes of the Rule that information acquired by one lawyer is attrib-
uted to another. The terms of any formal agreement between associated 
lawyers are relevant in determining whether they are a firm, as is the 
fact that they have mutual access to information concerning the clients 
they serve. Furthermore, it is relevant in doubtful cases to consider the 
underlying purpose of the Rule that is involved.

 [3] With respect to the law department of an organization, includ-
ing the government, there is ordinarily no question that the members 

of the department constitute a firm within the meaning of the Rules 
of Professional Conduct. There can be uncertainty, however, as to the 
identity of the client. For example, it may not be clear whether the law 
department of a corporation represents a subsidiary or an affiliated 
corporation, as well as the corporation by which the members of the 
department are directly employed. A similar question can arise concern-
ing an unincorporated association and its local affiliates.

 [4] Similar questions can also arise with respect to lawyers in legal 
aid and legal services organizations. Depending upon the structure of the 
organization, the entire organization or different components of it may 
constitute a firm or firms for purposes of these Rules.

Fraud

 [5] When used in these Rules, the term “fraud” or “fraudulent” 
refers to conduct that is characterized as such under the substantive 
or procedural law of the applicable jurisdiction and has a purpose to 
deceive. This does not include merely negligent misrepresentation or 
negligent failure to apprise another of relevant information. For purpos-
es of these Rules, it is not necessary that anyone has suffered damages 
or relied on the misrepresentation or failure to inform.

Informed Consent

 [6] Many of the Rules of Professional Conduct require the lawyer 
to obtain the informed consent of a client or other person (e.g., a for-
mer client or, under certain circumstances, a prospective client) before 
accepting or continuing representation or pursuing a course of conduct. 
See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary 
to obtain such consent will vary according to the Rule involved and the 
circumstances giving rise to the need to obtain informed consent. The 
lawyer must make reasonable efforts to ensure that the client or other 
person possesses information reasonably adequate to make an informed 
decision. Ordinarily, this will require communication that includes a 
disclosure of the facts and circumstances giving rise to the situation, any 
explanation reasonably necessary to inform the client or other person 
of the material advantages and disadvantages of the proposed course of 
conduct and a discussion of the client’s or other person’s options and 
alternatives. In some circumstances it may be appropriate for a lawyer 
to advise a client or other person to seek the advice of other counsel. A 
lawyer need not inform a client or other person of facts or implications 
already known to the client or other person; nevertheless, a lawyer who 
does not personally inform the client or other person assumes the risk 
that the client or other person is inadequately informed and the consent 
is invalid. In determining whether the information and explanation 
provided are reasonably adequate, relevant factors include whether the 
client or other person is experienced in legal matters generally and in 
making decisions of the type involved, and whether the client or other 
person is independently represented by other counsel in giving the 
consent. Normally, such persons need less information and explanation 
than others, and generally a client or other person who is independently 
represented by other counsel in giving the consent should be assumed to 
have given informed consent.

 [7] Obtaining informed consent will usually require an affirma-
tive response by the client or other person. In general, a lawyer may 
not assume consent from a client’s or other person’s silence. Consent 
may be inferred, however, from the conduct of a client or other person 
who has reasonably adequate information about the matter. A number 
of Rules require that a person’s consent be confirmed in writing. See 
Rules 1.7(b) and 1.9(a). For a definition of “writing” and “confirmed in 
writing,” see paragraphs (s) and (b). Other Rules require that a client’s 
consent be obtained in a writing signed by the client. See, e.g., Rules 
1.8(a)(3) and (g). For a definition of “signed,” see paragraph (s).

Screened

 [8] This definition applies to situations where screening of a 
personally disqualified lawyer is permitted to remove imputation of a 
conflict of interest under Rules 1.11 and 1.12.

 [9] The purpose of screening is to assure the affected parties that con-
fidential information known by the personally disqualified lawyer remains 
protected. The personally disqualified lawyer should acknowledge the obli-
gation not to communicate with any of the other lawyers in the firm with 
respect to the matter. Similarly, other lawyers in the firm who are working 
on the matter should be informed that the screening is in place and that 
they may not communicate with the personally disqualified lawyer with 
respect to the matter. Additional screening measures that are appropriate 
for the particular matter will depend on the circumstances. To implement, 
reinforce and remind all affected lawyers of the presence of the screening, 
it may be appropriate for the firm to undertake such procedures as a writ-
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ten undertaking by the screened lawyer to avoid any communication with 
other firm personnel and any contact with any firm files or other materials 
relating to the matter, written notice and instructions to all other firm per-
sonnel forbidding any communication with the screened lawyer relating 
to the matter, denial of access by the screened lawyer to firm files or other 
materials relating to the matter and periodic reminders of the screen to the 
screened lawyer and all other firm personnel.

 [10] In order to be effective, screening measures must be imple-
mented as soon as practical after a lawyer or law firm knows or 
reasonably should know that there is a need for screening.

Writing

 [11] The purpose of this definition is to permit a lawyer to use 
developing technologies that maintain an objective record of a commu-
nication that does not rely upon the memory of the lawyer or any other 
person. See OCGA § 10-12-2(8).

PART ONE 
CLIENT-LAWYER RELATIONSHIP

RULE 1.1  COMPETENCE
 A lawyer shall provide competent representation to a client. 
Competent representation as used in this Rule means that a lawyer 
shall not handle a matter which the lawyer knows or should know 
to be beyond the lawyer’s level of competence without associating 
another lawyer who the original lawyer reasonably believes to be 
competent to handle the matter in question. Competence requires 
the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation.
  
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

Legal Knowledge and Skill

 [1A] The purpose of these rules is not to give rise to a cause of 
action nor to create a presumption that a legal duty has been breached. 
These Rules are designed to provide guidance to lawyers and to provide 
a structure for regulating conduct through disciplinary agencies. They 
are not designed to be a basis for civil liability.

 [1B] In determining whether a lawyer employs the requisite knowl-
edge and skill in a particular matter, relevant factors include the relative 
complexity and specialized nature of the matter, the lawyer’s general 
experience, the lawyer’s training and experience in the field in question, 
the preparation and study the lawyer is able to give the matter and whether 
it is feasible to refer the matter to, or associate or consult with, a lawyer 
of established competence in the field in question. In many instances, the 
required proficiency is that of a general practitioner. Expertise in a par-
ticular field of law may be required in some circumstances.

 [2] A lawyer need not necessarily have special training or prior 
experience to handle legal problems of a type with which the lawyer is 
unfamiliar. A newly admitted lawyer can be as competent as a practitioner 
with long experience. Some important legal skills, such as the analysis of 
precedent, the evaluation of evidence and legal drafting, are required in all 
legal problems. Perhaps the most fundamental legal skill consists of deter-
mining what kind of legal problems a situation may involve, a skill that 
necessarily transcends any particular specialized knowledge. A lawyer 
can provide adequate representation in a wholly novel field through nec-
essary study. Competent representation can also be provided through the 
association of a lawyer of established competence in the field in question.

 [3] In an emergency a lawyer may give advice or assistance in a 
matter in which the lawyer does not have the skill ordinarily required 
where referral to or consultation or association with another lawyer 
would be impractical. Even in an emergency, however, assistance 
should be limited to that reasonably necessary in the circumstances, 
for ill-considered action under emergency conditions can jeopardize 
the client’s interest.

 [4] A lawyer may accept representation where the requisite level 
of competence can be achieved by reasonable preparation. This applies 
as well to a lawyer who is appointed as counsel for an unrepresented 
person subject to Rule 6.2: Accepting Appointments.

Thoroughness and Preparation

 [5] Competent handling of a particular matter includes inquiry into 
and analysis of the factual and legal elements of the problem, and use of 
methods and procedures meeting the standards of competent practitio-

ners. It also includes adequate preparation. The required attention and 
preparation are determined in part by what is at stake; major litigation 
and complex transactions ordinarily require more elaborate treatment 
than matters of lesser consequence.

Maintaining Competence

 [6] To maintain the requisite knowledge and skill, a lawyer should 
engage in continuing study and education.

RULE 1.2  SCOPE OF REPRESENTATION AND   
           ALLOCATION OF AUTHORITY 
                BETWEEN CLIENT AND LAWYER

(a) Subject to paragraphs (c) and (d), a lawyer shall abide 
by a client’s decisions concerning the scope and objectives of 
representation and, as required by Rule 1.4, shall consult with 
the client as to the means by which they are to be pursued. 
A lawyer may take such action on behalf of the client as is 
impliedly authorized to carry out the representation. A lawyer 
shall abide by a client’s decision whether to settle a matter. In 
a criminal case, the lawyer shall abide by the client’s decision, 
after consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including represen-
tation by appointment, does not constitute an endorsement of the 
client’s political, economic, social or moral views or activities.

(c) A lawyer may limit the scope and objectives of the 
representation if the limitation is reasonable under the circum-
stances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage in con-
duct that the lawyer knows is criminal or fraudulent, nor 
knowingly assist a client in such conduct, but a lawyer may 
discuss the legal consequences of any proposed course of con-
duct with a client and may counsel or assist a client to make a 
good faith effort to determine the validity, scope, meaning or 
application of the law.

 The maximum penalty for a violation of this Rule is disbarment.

 Comment

Allocation of Authority between Client and Lawyer 

 [1] Paragraph (a) confers upon the client the ultimate authority 
to determine the purposes to be served by legal representation, within 
the limits imposed by law and the lawyer’s professional obligations. 
The decisions specified in paragraph (a), such as whether to settle a 
civil matter, must also be made by the client. See Rule 1.4(a)(1) for 
the lawyer’s duty to communicate with the client about such deci-
sions. With respect to the means by which the client’s objectives are 
to be pursued, the lawyer shall consult with the client as required by 
Rule 1.4(a)(2) and may take such action as is impliedly authorized to 
carry out the representation. 

 [2] On occasion, however, a lawyer and a client may disagree 
about the means to be used to accomplish the client’s objectives. Clients 
normally defer to the special knowledge and skill of their lawyer with 
respect to the means to be used to accomplish their objectives, particularly 
with respect to technical, legal and tactical matters. Conversely, lawyers 
usually defer to the client regarding such questions as the expense to be 
incurred and concern for third persons who might be adversely affected. 
Because of the varied nature of the matters about which a lawyer and 
client might disagree and because the actions in question may implicate 
the interests of a tribunal or other persons, this Rule does not prescribe 
how such disagreements are to be resolved. Other law, however, may be 
applicable and should be consulted by the lawyer. The lawyer should also 
consult with the client and seek a mutually acceptable resolution of the 
disagreement. If such efforts are unavailing and the lawyer has a funda-
mental disagreement with the client, the lawyer may withdraw from the 
representation. See Rule 1.16(b)(4). Conversely, the client may resolve the 
disagreement by discharging the lawyer. See Rule 1.16(a)(3).

 [3] At the outset of a representation, the client may authorize the 
lawyer to take specific action on the client’s behalf without further con-
sultation. Absent a material change in circumstances and subject to Rule 
1.4, a lawyer may rely on such an advance authorization. The client 
may, however, revoke such authority at any time.

 [4] In a case in which the client appears to be suffering from 
diminished capacity, the lawyer’s duty to abide by the client’s decisions 
is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities

 [5] Legal representation should not be denied to people who are 
unable to afford legal services, or whose cause is controversial or the 



H-32     Georgia Bar Journal 

subject of popular disapproval. By the same token, representing a client 
does not constitute approval of the client’s views or activities.

Agreements Limiting Scope of Representation

 [6] The scope of services to be provided by a lawyer may be 
limited by agreement with the client or by the terms under which the 
lawyer’s services are made available to the client. When a lawyer has 
been retained by an insurer to represent an insured, for example, the rep-
resentation may be limited to matters related to the insurance coverage. 
A limited representation may be appropriate because the client has lim-
ited objectives for the representation. In addition, the terms upon which 
representation is undertaken may exclude specific means that might 
otherwise be used to accomplish the client’s objectives. Such limitations 
may exclude actions that the client thinks are too costly or that the law-
yer regards as repugnant or imprudent.

 [7] Although this Rule affords the lawyer and the client sub-
stantial latitude to limit the representation, the limitation must be 
reasonable under the circumstances. If, for example, a client’s objec-
tive is limited to securing general information about the law the client 
needs in order to handle a common and typically uncomplicated legal 
problem, the lawyer and client may agree that the lawyer’s services 
will be limited to a brief telephone consultation. Such a limitation, 
however, would not be reasonable if the time allotted was not suf-
ficient to yield advice upon which the client could rely. Although an 
agreement for a limited representation does not exempt a lawyer from 
the duty to provide competent representation, the limitation is a factor 
to be considered when determining the legal knowledge, skill, thor-
oughness and preparation reasonably necessary for the representation. 
See Rule 1.1.

 [8] All agreements concerning a lawyer’s representation of a client 
must accord with the Rules of Professional Conduct and other law. See, 
e.g., Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

 [9] Paragraph (d) prohibits a lawyer from knowingly counseling or 
assisting a client to commit a crime or fraud. This prohibition, however, 
does not preclude the lawyer from giving an honest opinion about the 
actual consequences that appear likely to result from a client’s conduct. 
Nor does the fact that a client uses advice in a course of action that is 
criminal or fraudulent of itself make a lawyer a party to the course of 
action. There is a critical distinction between presenting an analysis of 
legal aspects of questionable conduct and recommending the means by 
which a crime or fraud might be committed with impunity.

 [10] When the client’s course of action has already begun and 
is continuing, the lawyer’s responsibility is especially delicate. The 
lawyer is required to avoid assisting the client, for example, by draft-
ing or delivering documents that the lawyer knows are fraudulent or by 
suggesting how the wrongdoing might be concealed. A lawyer may not 
continue assisting a client in conduct that the lawyer originally supposed 
was legally proper but then discovers is criminal or fraudulent. The 
lawyer must, therefore, withdraw from the representation of the client in 
the matter. See Rule 1.16(a). In some cases, withdrawal alone might be 
insufficient. It may be necessary for the lawyer to give notice of the fact 
of withdrawal and to disaffirm any opinion, document, affirmation or 
the like. See Rule 4.1.

 [11] Where the client is a fiduciary, the lawyer may be charged 
with special obligations in dealings with a beneficiary.

 [12] Paragraph (d) applies whether or not the defrauded party 
is a party to the transaction. Hence, a lawyer must not participate in a 
transaction to effectuate criminal or fraudulent voidance of tax liability. 
Paragraph (d) does not preclude undertaking a criminal defense inci-
dent to a general retainer for legal services to a lawful enterprise. The 
last clause of paragraph (d) recognizes that determining the validity or 
interpretation of a statute or regulation may require a course of action 
involving disobedience of the statute or regulation or of the interpreta-
tion placed upon it by governmental authorities.

 [13] If a lawyer comes to know or reasonably should know that 
a client expects assistance not permitted by the Rules of Professional 
Conduct or other law or if the lawyer intends to act contrary to the cli-
ent’s instructions, the lawyer must consult with the client regarding the 
limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

RULE 1.3  DILIGENCE
 A lawyer shall act with reasonable diligence and promptness 
in representing a client. Reasonable diligence as used in this Rule 
means that a lawyer shall not without just cause to the detriment of 
the client in effect willfully abandon or willfully disregard a legal 
matter entrusted to the lawyer.
 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction or personal inconvenience to the lawyer, 
and may take whatever lawful and ethical measures are required to 
vindicate a client’s cause or endeavor. A lawyer should act with com-
mitment and dedication to the interests of the client and with zeal in 
advocacy upon the client’s behalf. However, a lawyer is not bound to 
press for every advantage that might be realized for a client. A lawyer 
has professional discretion in determining the means by which a mat-
ter should be pursued. See Rule 1.2. The lawyer’s duty to act with 
reasonable diligence does not require the use of offensive tactics or 
preclude the treating of all persons involved in the legal process with 
courtesy and respect.

 [2] A lawyer’s work load should be controlled so that each matter 
can be handled competently.

 [3] Perhaps no professional shortcoming is more widely resented 
than procrastination. A client’s interests often can be adversely affected 
by the passage of time or the change of conditions; in extreme instances, 
as when a lawyer overlooks a statute of limitations, the client’s legal 
position may be destroyed. Even when the client’s interests are not 
affected in substance, however, unreasonable delay can cause a client 
needless anxiety and undermine confidence in the lawyer’s trustworthi-
ness. A lawyer’s duty to act with reasonable promptness, however, does 
not preclude the lawyer from agreeing to a reasonable request for a post-
ponement that will not prejudice the lawyer’s client.
 
 [4] Unless the relationship is terminated as provided in Rule 1.16, 
a lawyer should carry through to conclusion all matters undertaken for a 
client. If a lawyer’s employment is limited to a specific matter, the rela-
tionship terminates when the matter has been resolved. If a lawyer has 
served a client over a substantial period in a variety of matters, the client 
sometimes may assume that the lawyer will serve on a continuing basis. 
Doubt about whether a client-lawyer relationship still exists should be 
clarified by the lawyer, preferably in writing, so that the client will not 
mistakenly suppose the lawyer is looking after the client’s affairs when 
the lawyer has ceased to do so. For example, if a lawyer has handled a 
judicial or administrative proceeding that produced a result adverse to 
the client but has not been specifically instructed concerning pursuit of 
an appeal, the lawyer should advise the client of the possibility of appeal 
before relinquishing responsibility for the matter.

RULE 1.4  COMMUNICATION
(a) A lawyer shall:

(1) promptly inform the client of any decision or 
circumstance with respect to which the client’s informed 
consent, as defined in Rule 1.0(h), is required by these Rules; 

(2) reasonably consult with the client about the means 
by which the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the 
status of the matter; 

(4) promptly comply with reasonable requests for 
information; and

(5) consult with the client about any relevant limita-
tion on the lawyer’s conduct when the lawyer knows that 
the client expects assistance not permitted by the Rules of 
Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reason-
ably necessary to permit the client to make informed decisions 
regarding the representation.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Reasonable communication between the lawyer and the client 
is necessary for the client effectively to participate in the representation.

Communicating with Client

 [2] If these Rules require that a particular decision about the repre-
sentation be made by the client, paragraph (a)(1) requires that the lawyer 
promptly consult with and secure the client’s informed consent prior 
to taking action unless prior discussions with the client have resolved 
what action the client wants the lawyer to take. For example, a lawyer 
who receives from opposing counsel an offer of settlement in a civil 
controversy or a proffered plea bargain in a criminal case must promptly 
inform the client of its substance unless the client has previously indicat-
ed that the proposal will be acceptable or unacceptable or has authorized 
the lawyer to accept or to reject the offer. See Rule 1.2(a).
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 [3] Paragraph (a)(2) requires the lawyer to reasonably consult 
with the client about the means to be used to accomplish the client’s 
objectives. In some situations – depending on both the importance of 
the action under consideration and the feasibility of consulting with 
the client – this duty will require consultation prior to taking action. In 
other circumstances, such as during a trial when an immediate decision 
must be made, the exigency of the situation may require the lawyer to 
act without prior consultation. In such cases the lawyer must nonethe-
less act reasonably to inform the client of actions the lawyer has taken 
on the client’s behalf. Additionally, paragraph (a)(3) requires that the 
lawyer keep the client reasonably informed about the status of the 
matter, such as significant developments affecting the timing or the 
substance of the representation.

 [4] A lawyer’s regular communication with clients will minimize 
the occasions on which a client will need to request information con-
cerning the representation. When a client makes a reasonable request 
for information, however, paragraph (a)(4) requires prompt compliance 
with the request, or if a prompt response is not feasible, that the lawyer, 
or a member of the lawyer’s staff, acknowledge receipt of the request 
and advise the client when a response may be expected. Client telephone 
calls should be promptly returned or acknowledged. The timeliness of a 
lawyer’s communication must be judged by all the controlling factors. 
“Prompt” communication with the client does not equate to “instant” 
communication with the client and is sufficient if reasonable under the 
relevant circumstances. 

Explaining Matters

 [5] The client should have sufficient information to participate 
intelligently in decisions concerning the objectives of the representa-
tion and the means by which they are to be pursued, to the extent 
the client is willing and able to do so. Adequacy of communication 
depends in part on the kind of advice or assistance that is involved. 
For example, where there is time to explain a proposal made in a 
negotiation, the lawyer should review all important provisions with the 
client before proceeding to an agreement. In litigation a lawyer should 
explain the general strategy and prospects of success and ordinarily 
should consult the client on tactics that are likely to result in signifi-
cant expense or to injure or coerce others. On the other hand, a lawyer 
ordinarily will not be expected to describe trial or negotiation strategy 
in detail. The guiding principle is that the lawyer should fulfill reason-
able client expectations for information consistent with the duty to act 
in the client’s best interests, and the client’s overall requirements as 
to the character of representation. In certain circumstances, such as 
when a lawyer asks a client to consent to a representation affected by 
a conflict of interest, the client must give informed consent, as defined 
in Rule 1.0(h).

 [6] Ordinarily, the information to be provided is that appropriate 
for a client who is a comprehending and responsible adult. However, 
fully informing the client according to this standard may be impracti-
cable, for example, where the client is a child or suffers from diminished 
capacity. See Rule 1.14. When the client is an organization or group, it 
is often impossible or inappropriate to inform every one of its members 
about its legal affairs; ordinarily, the lawyer should address communi-
cations to the appropriate officials of the organization. See Rule 1.13. 
Where many routine matters are involved, a system of limited or occa-
sional reporting may be arranged with the client.

Withholding Information

 [7] In some circumstances, a lawyer may be justified in delaying 
transmission of information when the client would be likely to react 
imprudently to an immediate communication. Thus, a lawyer might 
withhold a psychiatric diagnosis of a client when the examining psychi-
atrist indicates that disclosure would harm the client. A lawyer may not 
withhold information to serve the lawyer’s own interest or convenience 
or the interests or convenience of another person. Rules or court orders 
governing litigation may provide that information supplied to a lawyer 
may not be disclosed to the client.

RULE 1.5  FEES
(a) A lawyer shall not make an agreement for, charge, 

or collect an unreasonable fee or an unreasonable amount for 
expenses. The factors to be considered in determining the rea-
sonableness of a fee include the following:

(1) the time and labor required, the novelty and dif-
ficulty of the questions involved, and the skill requisite to 
perform the legal service properly;

(2) the likelihood that the acceptance of the particular 
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for simi-
lar legal services;

(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the 

circumstances;
(6) the nature and length of the professional relation-

ship with the client;
(7) the experience, reputation, and ability of the lawyer 

or lawyers performing the services; and
(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate 
of the fee and expenses for which the client will be responsible 
shall be communicated to the client, preferably in writing, 
before or within a reasonable time after commencing the rep-
resentation, except when the lawyer will charge a regularly 
represented client on the same basis or rate. Any changes in 
the basis or rate of the fee or expenses shall also be communi-
cated to the client.

(c)
(1) A fee may be contingent on the outcome of the 

matter for which the service is rendered, except in a mat-
ter in which a contingent fee is prohibited by paragraph 
(d) or other law. A contingent fee agreement shall be in 
writing and shall state the method by which the fee is to be 
determined, including the percentage or percentages that 
shall accrue to the lawyer in the event of settlement, trial or 
appeal, litigation and other expenses to be deducted from 
the recovery, and whether such expenses are to be deducted 
before or after the contingent fee is calculated.

(2) Upon conclusion of a contingent fee matter, the 
lawyer shall provide the client with a written statement stat-
ing the following:

(i) the outcome of the matter; and, 
(ii) if there is a recovery, showing the:

(A) remittance to the client; 
(B) the method of its determination;
(C) the amount of the attorney fee; and
(D) if the attorney’s fee is divided with anoth-

er lawyer who is not a partner in or an associate of 
the lawyer’s firm or law office, the amount of fee 
received by each and the manner in which the divi-
sion is determined.

(d) A lawyer shall not enter into an arrangement for, 
charge, or collect:

(1) any fee in a domestic relations matter, the payment 
or amount of which is contingent upon the securing of a 
divorce or upon the amount of alimony or support, or prop-
erty settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a 
criminal case.

(e) A division of a fee between lawyers who are not in the 
same firm may be made only if:

(1) the division is in proportion to the services per-
formed by each lawyer or, by written agreement with the 
client, each lawyer assumes joint responsibility for the 
representation;

(2) the client is advised of the share that each lawyer is 
to receive and does not object to the participation of all the 
lawyers involved; and

(3) the total fee is reasonable.
 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

Reasonableness of Fee and Expenses

 [1] Paragraph (a) requires that lawyers charge fees that are rea-
sonable under the circumstances. The factors specified in (1) through 
(8) are not exclusive. Nor will each factor be relevant in each instance. 
Paragraph (a) also requires that expenses for which the client will 
be charged must be reasonable. A lawyer may seek reimbursement 
for the cost of services performed in-house, such as copying, or for 
other expenses incurred in-house, such as telephone charges, either 
by charging a reasonable amount to which the client has agreed in 
advance or by charging an amount that reasonably reflects the cost 
incurred by the lawyer.
 
 [1A] A fee can also be unreasonable if it is illegal. Examples of 
illegal fees are those taken without required court approval, those that 
exceed the amount allowed by court order or statute, or those where 
acceptance of the fee would be unlawful, e.g., accepting controlled 
substances or sexual favors as payment.
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Basis or Rate of Fee

 [2] When the lawyer has regularly represented a client, they ordi-
narily will have evolved an understanding concerning the basis or rate of 
the fee. In a new client-lawyer relationship, however, an understanding 
as to the fee should be promptly established. It is not necessary to recite 
all the factors that underlie the basis of the fee, but only those that are 
directly involved in its computation. It is sufficient, for example, to state 
that the basic rate is an hourly charge or a fixed amount or an estimated 
amount, or to identify the factors that may be taken into account in 
finally fixing the fee. When developments occur during the representa-
tion that render an earlier estimate substantially inaccurate, a revised 
estimate should be provided to the client. A written statement concern-
ing the fee reduces the possibility of misunderstanding. Furnishing the 
client with a simple memorandum or a copy of the lawyer’s customary 
fee schedule is sufficient if the basis or rate of the fee is set forth.

 [3] Contingent fees, like any other fees, are subject to the reason-
ableness standard of paragraph (a) of this Rule. In determining whether 
a particular contingent fee is reasonable, or whether it is reasonable to 
charge any form of contingent fee, a lawyer must consider the factors 
that are relevant under the circumstances. 

Terms of Payment

 [4] A lawyer may require advance payment of a fee, but is obliged 
to return any unearned portion. See Rule 1.16(d). A lawyer may accept 
property in payment for services, such as an ownership interest in an 
enterprise, providing this does not involve acquisition of a proprietary 
interest in the cause of action or subject matter of the litigation contrary 
to Rule 1.8(j). However, a fee paid in property instead of money may be 
subject to the requirements of Rule 1.8(a) because such fees often have 
the essential qualities of a business transaction with the client.

 [5] An agreement may not be made, the terms of which might 
induce the lawyer improperly to curtail services for the client or perform 
them in a way contrary to the client’s interest. For example, a lawyer 
should not enter into an agreement whereby services are to be provided 
only up to a stated amount when it is foreseeable that more extensive 
services probably will be required, unless the situation is adequately 
explained to the client. Otherwise, the client might have to bargain for 
further assistance in the midst of a proceeding or transaction. However, 
it is proper to define the extent of services in light of the client’s ability 
to pay. A lawyer should not exploit a fee arrangement based primarily 
on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

 [6] Paragraph (d) prohibits a lawyer from charging a contingent 
fee in a domestic relations matter when payment is contingent upon 
the securing of a divorce or upon the amount of alimony or support or 
property settlement to be obtained. This provision does not preclude 
a contract for a contingent fee for legal representation in connection 
with the recovery of post-judgment balances due under support, ali-
mony or other financial orders because such contracts do not implicate 
the same policy concerns. See Formal Advisory Opinions 36 and 47.

Division of Fee 

 [7] A division of fee is a single billing to a client covering the fee 
of two or more lawyers who are not in the same firm. A division of fee 
facilitates association of more than one lawyer in a matter in which neither 
alone could serve the client as well. Joint responsibility for the representa-
tion entails financial and ethical responsibility for the representation.

 [8] Paragraph (e) does not prohibit or regulate division of fees to 
be received in the future for work done when lawyers were previously 
associated in a law firm.

Disputes over Fees

 [9] If a procedure has been established for resolution of fee dis-
putes, such as an arbitration or mediation procedure established by the 
Bar, the lawyer should conscientiously consider submitting to it. Law 
may prescribe a procedure for determining a lawyer’s fee, for example, 
in representation of an executor or administrator, a class or a person 
entitled to a reasonable fee as part of the measure of damages. The 
lawyer entitled to such a fee and a lawyer representing another party 
concerned with the fee should comply with the prescribed procedure.

RULE 1.6  CONFIDENTIALITY OF INFORMATION
(a) A lawyer shall maintain in confidence all information 

gained in the professional relationship with a client, includ-
ing information which the client has requested to be held 

inviolate or the disclosure of which would be embarrassing or 
would likely be detrimental to the client, unless the client gives 
informed consent, except for disclosures that are impliedly 
authorized in order to carry out the representation, or are 
required by these Rules or other law, or by order of the Court.

(b)
(1) A lawyer may reveal information covered by para-

graph (a) which the lawyer reasonably believes necessary:
(i) to avoid or prevent harm or substantial finan-

cial loss to another as a result of client criminal conduct 
or third party criminal conduct clearly in violation of 
the law;

(ii) to prevent serious injury or death not otherwise 
covered by subparagraph (i) above;

(iii) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the client, 
to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any proceed-
ing concerning the lawyer’s representation of the client.

(iv) to secure legal advice about the lawyer’s com-
pliance with these Rules.

(2) In a situation described in paragraph (b) (1), if the 
client has acted at the time the lawyer learns of the threat 
of harm or loss to a victim, use or disclosure is permissible 
only if the harm or loss has not yet occurred.

(3) Before using or disclosing information pursuant 
to paragraph (b) (1) (i) or (ii), if feasible, the lawyer must 
make a good faith effort to persuade the client either not to 
act or, if the client has already acted, to warn the victim.

(c) The lawyer may, where the law does not otherwise 
require, reveal information to which the duty of confidentiality 
does not apply under paragraph (b) without being subjected to 
disciplinary proceedings.

(d) The lawyer shall reveal information under paragraph 
(b) as the applicable law requires.

(e) The duty of confidentiality shall continue after the 
client-lawyer relationship has terminated.

 
 The maximum penalty for a violation of this Rule is disbarment.
 
 Comment

 [1] The lawyer is part of a judicial system charged with upholding 
the law. One of the lawyer’s functions is to advise clients so that they 
avoid any violation of the law in the proper exercise of their rights.

 [2] The observance of the ethical obligation of a lawyer to hold 
inviolate confidential information of the client not only facilitates the 
full development of facts essential to proper representation of the client 
but also encourages people to seek early legal assistance.

 [3] Almost without exception, clients come to lawyers in order to 
determine what their rights are and what is, in the maze of laws and reg-
ulations, deemed to be legal and correct. The common law recognizes 
that the client’s confidences must be protected from disclosure. Based 
upon experience, lawyers know that almost all clients follow the advice 
given, and the law is upheld.

 [4] A fundamental principle in the client-lawyer relationship is 
that the lawyer maintain confidentiality of information relating to the 
representation. The client is thereby encouraged to communicate fully 
and frankly with the lawyer even as to embarrassing or legally damaging 
subject matter.

 [4A] Information gained in the professional relationship includes 
information gained from a person (prospective client) who discusses 
the possibility of forming a client-lawyer relationship with respect to a 
matter. Even when no client-lawyer relationship ensues, the restrictions 
and exceptions of these Rules as to use or revelation of the information 
apply, e.g. Rules 1.9 and 1.10.

 [5] The principle of confidentiality is given effect in two related 
bodies of law, the attorney-client privilege (which includes the work 
product doctrine) in the law of evidence and the rule of confidentiality 
established in professional ethics. The attorney-client privilege applies in 
judicial and other proceedings in which a lawyer may be called as a wit-
ness or otherwise required to produce evidence concerning a client. The 
rule of client-lawyer confidentiality applies in situations other than those 
where evidence is sought from the lawyer through compulsion of law. 
Rule 1.6 applies not merely to matters communicated in confidence by the 
client but also to all information gained in the professional relationship, 
whatever its source. A lawyer may not disclose such information except 
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as authorized or required by the Rules of Professional Conduct or other 
law. See also Scope. The requirement of maintaining confidentiality of 
information gained in the professional relationship applies to government 
lawyers who may disagree with the client’s policy goals.

Authorized Disclosure

 [6] A lawyer is impliedly authorized to make disclosures about a 
client when appropriate in carrying out the representation, except to the 
extent that the client’s instructions or special circumstances limit that 
authority. In litigation, for example, a lawyer may disclose information 
by admitting a fact that cannot properly be disputed, or in negotiation by 
making a disclosure that facilitates a satisfactory conclusion.

 [7] Lawyers in a firm may, in the course of the firm’s practice, 
disclose to each other information relating to a client of the firm, 
unless the client has instructed that particular information be confined 
to specified lawyers.

 [7A] A lawyer’s confidentiality obligations do not preclude a law-
yer from securing confidential legal advice about the lawyer’s personal 
responsibility to comply with these Rules. In most situations, disclos-
ing information to secure such advice will be impliedly authorized for 
the lawyer to carry out the representation. Even when the disclosure is 
not impliedly authorized paragraph (b)(1)(iv) permits such disclosure 
because of the importance of a lawyer’s compliance with the Rules of 
Professional Conduct.

Disclosure Adverse to Client

 [8] The confidentiality rule is subject to limited exceptions. In 
becoming privy to information about a client, a lawyer may foresee that 
the client intends serious harm to another person. The public is better 
protected if full and open communication by the client is encouraged 
than if it is inhibited.

 [9] Several situations must be distinguished. First, the lawyer may 
not knowingly assist a client in conduct that is criminal or fraudulent. 
See Rule 1.2(d). Similarly, a lawyer has a duty under Rule 3.3 (a) (4) not 
to use false evidence.

 [10] Second, the lawyer may have been innocently involved in 
past conduct by the client that was criminal or fraudulent. In such a situ-
ation the lawyer has not violated Rule 1.2(d), because to “knowingly 
assist” criminal or fraudulent conduct requires knowing that the conduct 
is of that character.

 [11] Third, the lawyer may learn that a client intends prospec-
tive conduct that is criminal and likely to result in death or substantial 
bodily harm. As stated in paragraph (b)(1), the lawyer has professional 
discretion to reveal information in order to prevent such consequences. 
The lawyer may make a disclosure in order to prevent death or seri-
ous bodily injury which the lawyer reasonably believes will occur. It 
is very difficult for a lawyer to “know” when such a heinous purpose 
will actually be carried out, for the client may have a change of mind. 

 [12] The lawyer’s exercise of discretion requires consideration of 
such factors as the nature of the lawyer’s relationship with the client and 
with those who might be injured by the client, the lawyer’s own involve-
ment in the transaction and factors that may extenuate the conduct in 
question. Where practical, the lawyer should seek to persuade the client 
to take suitable action. In any case, a disclosure adverse to the client’s 
interest should be no greater than the lawyer reasonably believes neces-
sary to the purpose. A lawyer’s decision not to take preventive action 
permitted by paragraph (b) (1) does not violate this Rule.

Withdrawal

 [13] If the lawyer’s services will be used by the client in materially 
furthering a course of criminal or fraudulent conduct, the lawyer must 
withdraw, as stated in Rule 1.16 (a) (1).

 [14] After withdrawal the lawyer is required to refrain from making 
disclosure of the client’s confidences, except as otherwise provided in 
Rule 1.6. Neither this rule nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the 
lawyer from giving notice of the fact of withdrawal, and the lawyer may 
also withdraw or disaffirm any opinion, document, affirmation, or the like.

 [15] Where the client is an organization, the lawyer may be in 
doubt whether contemplated conduct will actually be carried out by the 
organization. Where necessary to guide conduct in connection with this 
Rule, the lawyer may make inquiry within the organization as indicated 
in Rule 1.13 (b).

Dispute Concerning a Lawyer’s Conduct

 [16] Where a legal claim or disciplinary charge alleges complicity of 
the lawyer in a client’s conduct or other misconduct of the lawyer involv-
ing representation of the client, the lawyer may respond to the extent the 
lawyer reasonably believes necessary to establish a defense. The same is 
true with respect to a claim involving the conduct or representation of a 
former client. The lawyer’s right to respond arises when an assertion of 
such complicity has been made. Paragraph (b) (1) (iii) does not require the 
lawyer to await the commencement of an action or proceeding that charges 
such complicity, so that the defense may be established by respond-
ing directly to a third party who has made such an assertion. The right 
to defend, of course, applies where a proceeding has been commenced. 
Where practicable and not prejudicial to the lawyer’s ability to establish the 
defense, the lawyer should advise the client of the third party’s assertion 
and request that the client respond appropriately. In any event, disclosure 
should be no greater than the lawyer reasonably believes is necessary to 
vindicate innocence, the disclosure should be made in a manner which lim-
its access to the information to the tribunal or other persons having a need 
to know it, and appropriate protective orders or other arrangements should 
be sought by the lawyer to the fullest extent practicable.

 [17] If the lawyer is charged with wrongdoing in which the client’s 
conduct is implicated, the rule of confidentiality should not prevent the 
lawyer from defending against the charge. Such a charge can arise in a 
civil, criminal or professional disciplinary proceeding, and can be based 
on a wrong allegedly committed by the lawyer against the client, or on 
a wrong alleged by a third person; for example, a person claiming to 
have been defrauded by the lawyer and client acting together. A lawyer 
entitled to a fee is permitted by paragraph (b) (1) (iii) to prove the ser-
vices rendered in an action to collect it. This aspect of the rule expresses 
the principle that the beneficiary of a fiduciary relationship may not 
exploit it to the detriment of the fiduciary. As stated above, the lawyer 
must make every effort practicable to avoid unnecessary disclosure of 
information relating to a representation, to limit disclosure to those hav-
ing the need to know it, and to obtain protective orders or make other 
arrangements minimizing the risk of disclosure.

Disclosures Otherwise Required or Authorized

 [18] The attorney-client privilege is differently defined in various 
jurisdictions. If a lawyer is called as a witness to give testimony con-
cerning a client, absent waiver by the client, paragraph (a) requires the 
lawyer to invoke the privilege when it is applicable. The lawyer must 
comply with the final orders of a court or other tribunal of competent 
jurisdiction requiring the lawyer to give information about the client.

 [19] The Rules of Professional Conduct in various circum-
stances permit or require a lawyer to disclose information relating 
to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to 
these provisions, a lawyer may be obligated or permitted by other 
provisions of law to give information about a client. Whether another 
provision of law supersedes Rule 1.6 is a matter of interpretation 
beyond the scope of these Rules, but a presumption should exist 
against such a supersession.

RULE 1.7  CONFLICT OF INTEREST: GENERAL RULE
(a) A lawyer shall not represent or continue to represent 

a client if there is a significant risk that the lawyer’s own inter-
ests or the lawyer’s duties to another client, a former client, or 
a third person will materially and adversely affect the repre-
sentation of the client, except as permitted in (b).

(b) If client informed consent is permissible a lawyer may 
represent a client notwithstanding a significant risk of material 
and adverse effect if each affected or former client gives informed 
consent confirmed in writing to the representation after:

(1) consultation with the lawyer, pursuant to Rule 
1.0(c);

(2) having received in writing reasonable and adequate 
information about the material risks of and reasonable 
available alternatives to the representation, and

(3) having been given the opportunity to consult with 
independent counsel.

(c) Client informed consent is not permissible if the 
representation:

(1) is prohibited by law or these Rules;
(2) includes the assertion of a claim by one client 

against another client represented by the lawyer in the same 
or substantially related proceeding; or

(3) involves circumstances rendering it reasonably 
unlikely that the lawyer will be able to provide adequate 
representation to one or more of the affected clients.

 
 The maximum penalty for a violation of this Rule is disbarment.
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 Comment

Loyalty to a Client

 [1] Loyalty and independent judgment are essential elements in the 
lawyer’s relationship to a client. If an impermissible conflict of interest 
exists before representation is undertaken the representation should be 
declined. The lawyer should adopt reasonable procedures, appropriate 
for the size and type of firm and practice, to determine in both litigation 
and non-litigation matters the parties and issues involved and to deter-
mine whether there are actual or potential conflicts of interest.

 [2] Loyalty to a client is impaired when a lawyer cannot consider, 
recommend or carry out an appropriate course of action for the client 
because of the lawyer’s other competing responsibilities or interests. 
The conflict in effect forecloses alternatives that would otherwise be 
available to the client. Paragraph (a) addresses such situations. A pos-
sible conflict does not itself preclude the representation. The critical 
questions are the likelihood that a conflict will eventuate and, if it 
does, whether it will materially interfere with the lawyer’s independent 
professional judgment in considering alternatives or foreclose courses 
of action that reasonably should be pursued on behalf of the client. 
Consideration should be given to whether the client wishes to accommo-
date the other interest involved.

 [3] If an impermissible conflict arises after representation has been 
undertaken, the lawyer should withdraw from the representation. See 
Rule 1.16. Where more than one client is involved and the lawyer with-
draws because a conflict arises after representation, whether the lawyer 
may continue to represent any of the clients is determined by Rule 1.9. 
As to whether a client-lawyer relationship exists or, having once been 
established, is continuing, see Comment 4 to Rule 1.3 and Scope.

 [4] As a general proposition, loyalty to a client prohibits undertak-
ing representation directly adverse to that client without that client’s 
informed consent. Paragraphs (b) and (c) express that general rule. Thus, 
a lawyer ordinarily may not act as advocate against a person the lawyer 
represents in some other matter, even if it is wholly unrelated. On the 
other hand, simultaneous representation in unrelated matters of clients 
whose interests are only generally adverse, such as competing economic 
enterprises, does not require informed consent of the respective clients.
 
Consultation and Informed Consent

 [5] A client may give informed consent to representation not-
withstanding a conflict. However when a disinterested lawyer would 
conclude that the client should not agree to the representation under the 
circumstances, the lawyer involved cannot properly ask for such agree-
ment or provide representation on the basis of the client’s informed 
consent. When more than one client is involved, the question of conflict 
must be resolved as to each client. Moreover, there may be circum-
stances where it is impossible to make the disclosure necessary to obtain 
informed consent. For example, when the lawyer represents different 
clients in related matters and one of the clients refuses to give informed 
consent to the disclosure necessary to permit the other client to make 
an informed decision, the lawyer cannot properly ask the latter to give 
informed consent. If informed consent is withdrawn, the lawyer should 
consult Rule 1.9 and Rule 1.16.

 [5A] Paragraph (b) requires the lawyer to obtain the informed 
consent of the client, confirmed in writing. Such a writing may 
consist of a document executed by the client or one that the lawyer 
promptly records and transmits to the client following an oral con-
sent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic 
transmission). If it is not feasible to obtain or transmit the writing 
at the time the client gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time thereafter. See Rule 
1.0(b). The requirement of a writing does not supplant the need in 
most cases for the lawyer to talk with the client, to explain the risks 
and advantages, if any, of representation burdened with a conflict of 
interest, as well as reasonably available alternatives, and to afford the 
client a reasonable opportunity to consider the risks and alternatives 
and to raise questions and concerns. Rather, the writing is required in 
order to impress upon clients the seriousness of the decision the cli-
ent is being asked to make and to avoid disputes or ambiguities that 
might later occur in the absence of a writing.

Lawyer’s Interests

 [6] The lawyer’s personal or economic interests should not be per-
mitted to have an adverse effect on representation of a client. See Rules 
1.1 and 1.5. If the propriety of a lawyer’s own conduct in a transaction 
is in serious question, it may be difficult or impossible for the lawyer to 

give a client objective advice. A lawyer may not allow related business 
interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed interest.

Conflicts in Litigation

 [7] Paragraph (c)(2) prohibits representation of opposing parties in 
the same or a similar proceeding including simultaneous representation 
of parties whose interests may conflict, such as co-plaintiffs or co-
defendants. An impermissible conflict may exist by reason of substantial 
discrepancy in the parties’ testimony, incompatibility in positions in rela-
tion to an opposing party or the fact that there are substantially different 
possibilities of settlement of the claims or liabilities in question. Such 
conflicts can arise in criminal cases as well as civil. The potential for 
conflict of interest in representing multiple defendants in a criminal case 
is so grave that ordinarily a lawyer should decline to represent more than 
one co-defendant. On the other hand, common representation of persons 
having similar interests is proper if the risk of adverse effect is minimal, 
the requirements of paragraph (b) are met, and consent is not prohibited 
by paragraph (c). 

 [8] Ordinarily, a lawyer may not act as advocate against a client 
the lawyer represents in some other matter, even if the other matter is 
wholly unrelated. However, there are circumstances in which a lawyer 
may act as advocate against a client. For example, a lawyer represent-
ing an enterprise with diverse operations may accept employment as an 
advocate against the enterprise in an unrelated matter if doing so will 
not adversely affect the lawyer’s relationship with the enterprise or con-
duct of the suit and if both clients give informed consent as required by 
paragraph (b). By the same token, government lawyers in some circum-
stances may represent government employees in proceedings in which 
a government entity is the opposing party. The propriety of concurrent 
representation can depend on the nature of the litigation. For example, a 
suit charging fraud entails conflict to a degree not involved in a suit for 
a declaratory judgment concerning statutory interpretation.

 [9] A lawyer may represent parties having antagonistic positions 
on a legal question that has arisen in different cases, unless representa-
tion of either client would be adversely affected. Thus, it is ordinarily 
not improper to assert such positions in cases while they are pending in 
different trial courts, but it may be improper to do so should one or more 
of the cases reach the appellate court.

Interest of Person Paying for a Lawyer’s Service

 [10] A lawyer may be paid from a source other than the client, if 
the client is informed of that fact and gives informed consent and the 
arrangement does not compromise the lawyer’s duty of loyalty to the 
client. See Rule 1.8(f). For example, when an insurer and its insured 
have conflicting interests in a matter arising from a liability insurance 
agreement, and the insurer is required to provide special counsel for the 
insured, the arrangement should assure the special counsel’s profes-
sional independence. So also, when a corporation and its directors or 
employees are involved in a controversy in which they have conflicting 
interests, the corporation may provide funds for separate legal represen-
tation of the directors or employees, if the clients give informed consent 
and the arrangement ensures the lawyer’s professional independence.

Non-litigation Conflicts

 [11] Conflicts of interest in contexts other than litigation some-
times may be difficult to assess. Relevant factors in determining whether 
there is potential for material and adverse effect include the duration and 
extent of the lawyer’s relationship with the client or clients involved, 
the functions being performed by the lawyer, the likelihood that actual 
conflict will arise and the likely prejudice to the client from the conflict 
if it does arise.

 [12] In a negotiation common representation is permissible where 
the clients are generally aligned in interest even though there is some 
difference of interest among them.

 [13] Conflict questions may also arise in estate planning and estate 
administration. A lawyer may be called upon to prepare wills for several 
family members, such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may arise. In estate administration 
the identity of the client may be unclear under the law of a particular 
jurisdiction. Under one view, the client is the fiduciary; under another 
view the client is the estate or trust, including its beneficiaries. The law-
yer should make clear the relationship to the parties involved.

 [14] A lawyer for a corporation or other organization who is 
also a member of its board of directors should determine whether 
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the responsibilities of the two roles may conflict. The lawyer may be 
called on to advise the corporation in matters involving actions of the 
directors. Consideration should be given to the frequency with which 
such situations may arise, the potential intensity of the conflict, the 
effect of the lawyer’s resignation from the board and the possibility 
of the corporation’s obtaining legal advice from another lawyer in 
such situations. If there is material risk that the dual role will compro-
mise the lawyer’s independence of professional judgment, the lawyer 
should not serve as a director.

Conflict Charged by an Opposing Party

 [15] Resolving questions of conflict of interest is primarily the 
responsibility of the lawyer undertaking the representation. In litiga-
tion, a court may raise the question when there is reason to infer that 
the lawyer has neglected the responsibility. In a criminal case, inquiry 
by the court is generally required when a lawyer represents multiple 
defendants. Where the conflict is such as clearly to call into question the 
fair or efficient administration of justice, opposing counsel may properly 
raise the question. Such an objection should be viewed with caution, 
however, for it can be misused as a technique of harassment. See Scope.

RULE 1.8  CONFLICT OF INTEREST: PROHIBITED 
   TRANSACTIONS

(a) A lawyer shall neither enter into a business transac-
tion with a client if the client expects the lawyer to exercise the 
lawyer’s professional judgment therein for the protection of 
the client, nor shall the lawyer knowingly acquire an owner-
ship, possessory, security or other pecuniary interest adverse 
to a client unless:

(1) the transaction and terms on which the lawyer 
acquires the interest are fair and reasonable to the client and 
are fully disclosed and transmitted in writing to the client in a 
manner which can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of 
seeking and is given a reasonable opportunity to seek the 
advice of independent counsel in the transaction; and

(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the transaction 
and the lawyer’s role in the transaction, including whether 
the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information gained in the pro-
fessional relationship with a client to the disadvantage of the 
client unless the client gives informed consent, except as per-
mitted or required by these Rules.

(c) A lawyer shall not prepare an instrument giving the 
lawyer or a person related to the lawyer as parent, grandpar-
ent, child, grandchild, sibling, or spouse any substantial gift 
from a client, including a testamentary gift, except where the 
client is related to the donee. 

(d) Prior to the conclusion of representation of a client, a 
lawyer shall not make or negotiate an agreement giving the law-
yer literary or media rights to a portrayal or account based in 
substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a 
client in connection with pending or contemplated litigation, 
except that:

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent on the 
outcome of the matter; or

(2) a lawyer representing a client unable to pay court 
costs and expenses of litigation may pay those costs and 
expenses on behalf of the client.

(f) A lawyer shall not accept compensation for represent-
ing a client from one other than the client unless:

(1) the client gives informed consent;
(2) there is no interference with the lawyer’s indepen-

dence of professional judgment or with the client-lawyer 
relationship; and

(3) information relating to representation of a client is 
protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not 
participate in making an aggregate settlement of the claims 
for or against the clients, nor in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each 
client gives informed consent, in a writing signed by the client. 
The lawyer’s disclosure shall include the existence and nature 
of all claims or pleas involved and of the participation of each 
person in the settlement.

(h) A lawyer shall not make an agreement prospectively 
limiting the lawyer’s liability to a client for malpractice unless 
permitted by law and the client is independently represented 
in making the agreement, or settle a claim for such liability 
with an unrepresented client or former client without first 

advising that person in writing that independent representa-
tion is appropriate in connection therewith. 

(i) A lawyer related to another lawyer as parent, grand-
parent, child, grandchild, sibling or spouse shall not represent 
a client in a representation directly adverse to a person 
whom the lawyer has actual knowledge is represented by the 
other lawyer unless his or her client gives informed consent 
regarding the relationship. The disqualification stated in this 
paragraph is personal and is not imputed to members of firms 
with whom the lawyers are associated.

(j) A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation the lawyer is 
conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s 
fees or expenses as long as the exercise of the lien is not 
prejudicial to the client with respect to the subject of the 
representation; and

(2) contract with a client for a reasonable contingent 
fee in a civil case, except as prohibited by Rule 1.5.

 
 The maximum penalty for a violation of Rule 1.8(b) is disbar-
ment. The maximum penalty for a violation of Rule 1.8(a) and 
1.8(c)-(j) is a public reprimand.

 Comment

Transactions Between Client and Lawyer

 [1A] As a general principle, all transactions between client and law-
yer should be fair and reasonable to the client. The client should be fully 
informed of the true nature of the lawyer’s interest or lack of interest in all 
aspects of the transaction. In such transactions a review by independent 
counsel on behalf of the client is often advisable. Furthermore, a lawyer 
may not exploit information relating to the representation to the client’s 
disadvantage. For example, a lawyer who has learned that the client is 
investing in specific real estate may not, without the client’s informed 
consent, seek to acquire nearby property where doing so would adversely 
affect the client’s plan for investment. Paragraph (a) does not, however, 
apply to standard commercial transactions between the lawyer and the 
client for products or services that the client generally markets to others, 
for example, banking or brokerage services, medical services, products 
manufactured or distributed by the client, and utilities’ services. In such 
transactions, the lawyer has no advantage in dealing with the client, and 
the restrictions in Paragraph (a) are unnecessary and impracticable.

Use of Information to the Disadvantage of the Client

 [1B]  It is a general rule that an attorney will not be permitted 
to make use of knowledge, or information, acquired by the attorney 
through the professional relationship with the client, or in the conduct 
of the client’s business, to the disadvantage of the client. Paragraph (b) 
follows this general rule and provides that the client may waive this 
prohibition. However, if the waiver is conditional, the duty is on the 
attorney to comply with the condition.

Gifts from Clients

 [2] A lawyer may accept a gift from a client, if the transaction meets 
general standards of fairness. For example, a simple gift such as a present 
given at a holiday or as a token of appreciation is permitted. If effectua-
tion of a substantial gift requires preparing a legal instrument such as a 
will or conveyance, however, the client should have the objective advice 
that another lawyer can provide. Paragraph (c) recognizes an exception 
where the client is a relative of the donee or the gift is not substantial.

Literary Rights

 [3] An agreement by which a lawyer acquires literary or media 
rights concerning the subject of the representation creates a conflict 
between the interest of the client and the personal interest of the lawyer. 
Measures suitable in the representation of the client may detract from 
the publication value of an account of the representation. Paragraph (d) 
does not prohibit a lawyer representing a client in a transaction concern-
ing literary property from agreeing that the lawyer’s fee shall consist 
of a share in ownership in the property, if the arrangement conforms to 
Rule 1.5 and Paragraph (j) of this Rule.

Financial Assistance to Clients

 [4] Paragraph (e) eliminates the former requirement that the cli-
ent remain ultimately liable for financial assistance provided by the 
lawyer. It further limits permitted assistance to court costs and expens-
es directly related to litigation. Accordingly, permitted expenses would 
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include expenses of investigation, medical diagnostic work connected 
with the matter under litigation and treatment necessary for the diag-
nosis, and the costs of obtaining and presenting evidence. Permitted 
expenses would not include living expenses or medical expenses other 
than those listed above.

Payment for a Lawyer’s Services from One Other Than The Client 
 
 [5] Lawyers are frequently asked to represent a client under 
circumstances in which a third person will compensate the lawyer, 
in whole or in part. The third person might be a relative or friend, an 
indemnitor (such as a liability insurance company) or a co-client (such 
as a corporation sued along with one or more of its employees). Because 
third-party payers frequently have interests that differ from those of the 
client, including interests in minimizing the amount spent on the repre-
sentation and in learning how the representation is progressing, lawyers 
are prohibited from accepting or continuing such representations unless 
the lawyer determines that there will be no interference with the law-
yer’s independent professional judgment and there is informed consent 
from the client. See also Rule 5.4(c) (prohibiting interference with a 
lawyer’s professional judgment by one who recommends, employs or 
pays the lawyer to render legal services for another).

Settlement of Aggregated Claims

 [6] Paragraph (g) requires informed consent. This requirement is 
not met by a blanket consent prior to settlement that the majority deci-
sion will rule.

Agreements to Limit Liability

 [7] A lawyer may not condition an agreement to withdraw or 
the return of a client’s documents on the client’s release of claims. 
However, this paragraph is not intended to apply to customary qualifica-
tions and limitations in opinions and memoranda.

 [8] A lawyer should not seek prospectively, by contract or other 
means, to limit the lawyer’s individual liability to a client for the lawyer’s 
malpractice. A lawyer who handles the affairs of a client properly has no 
need to attempt to limit liability for the lawyer’s professional activities 
and one who does not handle the affairs of clients properly should not 
be permitted to do so. A lawyer may, however, practice law as a partner, 
member, or shareholder of a limited liability partnership, professional 
association, limited liability company, or professional corporation.

Family Relationships Between Lawyers

 [9] Paragraph (i) applies to related lawyers who are in different firms. 
Related lawyers in the same firm are governed by Rules 1.7, 1.9, and 1.10.

Acquisition of Interest in Litigation

 [10] Paragraph (j) states the traditional general rule that law-
yers are prohibited from acquiring a proprietary interest in litigation. 
This general rule, which has its basis in the common law prohibi-
tion of champerty and maintenance, is subject to specific exceptions 
developed in decisional law and continued in these Rules, such as the 
exception for reasonable contingent fees set forth in Rule 1.5 and the 
exception for lawyer’s fees and for certain advances of costs of litiga-
tion set forth in paragraph (e).

RULE 1.9  CONFLICT OF INTEREST: FORMER   
   CLIENT

(a) A lawyer who has formerly represented a client in 
a matter shall not thereafter represent another person in the 
same or a substantially related matter in which that person’s 
interests are materially adverse to the interests of the former 
client unless the former client gives informed consent, con-
firmed in writing.

(b) A lawyer shall not knowingly represent a person in 
the same or a substantially related matter in which a firm with 
which the lawyer formerly was associated had previously rep-
resented a client:

(1) whose interests are materially adverse to that per-
son; and

(2) about whom the lawyer had acquired information 
protected by Rules 1.6 and 1.9(c), that is material to the 
matter; unless the former client gives informed consent, 
confirmed in writing.

(c) A lawyer who has formerly represented a client in a 
matter or whose present or former firm has formerly repre-
sented a client in a matter shall not thereafter:

(1) use information relating to the representation to 
the disadvantage of the former client except as Rule 1.6 or 

Rule 3.3 would permit or require with respect to a client, or 
when the information has become generally known; or

(2) reveal information relating to the representation 
except as Rule 1.6 or Rule 3.3 the Tribunal would permit or 
require with respect to a client.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] After termination of a client-lawyer relationship, a lawyer has 
certain continuing duties with respect to confidentiality and conflicts of 
interest and thus may not represent another client except in conformity 
with this Rule. Under this Rule for example, a lawyer could not properly 
seek to rescind on behalf of a new client a contract drafted on behalf of 
the former client. So also a lawyer who has prosecuted an accused per-
son could not properly represent the accused in a subsequent civil action 
against the government concerning the same transaction nor could a 
lawyer who has represented multiple clients in a matter represent one of 
the clients against the others in the same or a substantially related matter 
after a dispute arose among the clients in that matter, unless all affected 
clients give informed consent. See Comment [9]. Current and former 
government lawyers must comply with this Rule to the extent required 
by Rule 1.11.

 [2] The scope of a “matter” for purposes of this Rule depends 
on the facts of a particular situation or transaction. The lawyer’s 
involvement in a matter can also be a question of degree. When a 
lawyer has been directly involved in a specific transaction, subse-
quent representation of other clients with materially adverse interests 
in that transaction clearly is prohibited. On the other hand, a lawyer 
who recurrently handled a type of problem for a former client is not 
precluded from later representing another client in a factually dis-
tinct problem of that type even though the subsequent representation 
involves a position adverse to the prior client. Similar considerations 
can apply to the reassignment of military lawyers between defense 
and prosecution functions within the same military jurisdictions. The 
underlying question is whether the lawyer was so involved in the 
matter that the subsequent representation can be justly regarded as a 
changing of sides in the matter in question.

 [3] Matters are “substantially related” for purposes of this Rule if 
they involve the same transaction or legal dispute or if there otherwise is 
a substantial risk that confidential information as would normally have 
been obtained in the prior representation would materially advance the 
client’s position in the subsequent matter. For example, a lawyer who 
has represented a businessperson and learned extensive private finan-
cial information about that person may not then represent that person’s 
spouse in seeking a divorce. Similarly, a lawyer who has previously 
represented a client in securing environmental permits to build a shop-
ping center would be precluded from representing neighbors seeking to 
oppose rezoning of the property on the basis of environmental consider-
ations; however, the lawyer would not be precluded, on the grounds of 
substantial relationship, from defending a tenant of the completed shop-
ping center in resisting eviction for nonpayment of rent. Information that 
has been disclosed to the public or to other parties adverse to the former 
client ordinarily will not be disqualifying. Information acquired in a 
prior representation may have been rendered obsolete by the passage 
of time, a circumstance that may be relevant in determining whether 
two representations are substantially related. In the case of an organi-
zational client, general knowledge of the client’s policies and practices 
ordinarily will not preclude a subsequent representation; on the other 
hand, knowledge of specific facts gained in a prior representation that 
are relevant to the matter in question ordinarily will preclude such a 
representation. A former client is not required to reveal the confidential 
information learned by the lawyer in order to establish a substantial risk 
that the lawyer has confidential information to use in the subsequent 
matter. A conclusion about the possession of such information may be 
based on the nature of the services the lawyer provided the former client 
and information that would in ordinary practice be learned by a lawyer 
providing such services.

Lawyers Moving Between Firms
 
 [4] When lawyers have been associated within a firm but then end 
their association, the question of whether a lawyer should undertake 
representation is more complicated. There are several competing consider-
ations. First, the client previously represented by the former firm must be 
reasonably assured that the principle of loyalty to the client is not compro-
mised. Second, the rule should not be so broadly cast as to preclude other 
persons from having reasonable choice of legal counsel. Third, the rule 
should not unreasonably hamper lawyers from forming new associations 
and taking on new clients after having left a previous association. In this 
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connection, it should be recognized that today many lawyers practice in 
firms, that many lawyers to some degree limit their practice to one field 
or another, and that many move from one association to another several 
times in their careers. If the concept of imputation were applied with 
unqualified rigor, the result would be radical curtailment of the opportu-
nity of lawyers to move from one practice setting to another and of the 
opportunity of clients to change counsel.

 [5] Paragraph (b) operates to disqualify the lawyer only when the 
lawyer involved has actual knowledge of information protected by Rules 
1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowl-
edge or information relating to a particular client of the firm, and that 
lawyer later joined another firm, neither the lawyer individually nor the 
second firm is disqualified from representing another client in the same or 
a related matter even though the interests of the two clients conflict. See 
Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated 
association with the firm.

 [6] Application of paragraph (b) depends on a situation’s particular 
facts, aided by inferences, deductions or working presumptions that 
reasonably may be made about the way in which lawyers work together. 
A lawyer may have general access to files of all clients of a law firm 
and may regularly participate in discussions of their affairs; it should 
be inferred that such a lawyer in fact is privy to all information about 
all the firm’s clients. In contrast, another lawyer may have access to the 
files of only a limited number of clients and participate in discussions 
of the affairs of no other clients; in the absence of information to the 
contrary, it should be inferred that such a lawyer in fact is privy to infor-
mation about the clients actually served but not those of other clients. 
In such an inquiry, the burden of proof should rest upon the firm whose 
disqualification is sought.

 [7] Independent of the question of disqualification of a firm, a law-
yer changing professional association has a continuing duty to preserve 
confidentiality of information about a client formerly represented. See 
Rules 1.6 and 1.9(c).

 [8] Paragraph (c) provides that information acquired by the lawyer 
in the course of representing a client may not subsequently be used or 
revealed by the lawyer to the disadvantage of the client. However, the 
fact that a lawyer has once served a client does not preclude the lawyer 
from using generally known information about that client when later 
representing another client.

 [9] The provisions of this Rule are for the protection of former 
clients and can be waived if the client gives informed consent, which 
consent must be confirmed in writing under paragraphs (a) and (b). See 
Rule 1.0(b) and (h). With regard to disqualification of a firm with which a 
lawyer is or was formerly associated, see Rule 1.10.

RULE 1.10 IMPUTED DISQUALIFICATION:   
   GENERAL RULE

(a) While lawyers are associated in a firm, none of them 
shall knowingly represent a client when any one of them 
practicing alone would be prohibited from doing so by Rules 
1.7: Conflict of Interest: General Rule, 1.8(c): Conflict of 
Interest: Prohibited Transactions, 1.9: Former Client or 2.2: 
Intermediary.

(b) When a lawyer has terminated an association with a 
firm, the firm is not prohibited from thereafter representing 
a person with interests materially adverse to those of a client 
represented by the formerly associated lawyer unless:

(1) the matter is the same or substantially related to 
that in which the formerly associated lawyer represented 
the client; and

(2) any lawyer remaining in the firm has information 
protected by Rules 1.6: Confidentiality of Information and 
1.9(c): Conflict of Interest: Former Client that is material to 
the matter.

(c) A disqualification prescribed by this rule may be 
waived by the affected client under the conditions stated in 
Rule 1.7: Conflict of Interest: General Rule.

 The maximum penalty for a violation of this Rule is disbarment.
 
 Comment

Definition of “Firm”

 [1] For purposes of these Rules, the term “firm” includes lawyers 
in a private firm, and lawyers in the legal department of a corporation 
or other organization, or in a legal services organization. Whether two 
or more lawyers constitute a firm within this definition can depend 

on the specific facts. For example, two practitioners who share office 
space and occasionally consult or assist each other ordinarily would 
not be regarded as constituting a firm. However, if they present them-
selves to the public in a way suggesting that they are a firm or conduct 
themselves as a firm, they should be regarded as a firm for the purposes 
of the Rules. The terms of any formal agreement between associated 
lawyers are relevant in determining whether they are a firm, as is the 
fact that they have mutual access to information concerning the clients 
they serve. Furthermore, it is relevant in doubtful cases to consider the 
underlying purpose of the Rule that is involved. A group of lawyers 
could be regarded as a firm for purposes of the rule that the same lawyer 
should not represent opposing parties in litigation, while it might not be 
so regarded for purposes of the rule that information acquired by one 
lawyer is attributed to the other.
 
 [2] With respect to the law department of an organization, there 
is ordinarily no question that the members of the department consti-
tute a firm within the meaning of the Rules of Professional Conduct. 
However, there can be uncertainty as to the identity of the client. For 
example, it may not be clear whether the law department of a corpo-
ration represents a subsidiary or an affiliated corporation, as well as 
the corporation by which the members of the department are directly 
employed. A similar question can arise concerning an unincorporated 
association and its local affiliates.

 [3] Similar questions can also arise with respect to lawyers in 
legal aid. Lawyers employed in the same unit of a legal service organi-
zation constitute a firm, but not necessarily those employed in separate 
units. As in the case of independent practitioners, whether the lawyers 
should be treated as associated with each other can depend on the par-
ticular rule that is involved, and on the specific facts of the situation.

 [4] Where a lawyer has joined a private firm after having repre-
sented the government, the situation is governed by Rule 1.11(a) and 
(b): Successive Government and Private Employment; where a lawyer 
represents the government after having served private clients, the situa-
tion is governed by Rule 1.11(c)(1): Successive Government and Private 
Employment. The individual lawyer involved is bound by the Rules gen-
erally, including Rules 1.6: Confidentiality of Information, 1.7: Conflict 
of Interest: General Rule and 1.9: Conflict of Interest: Former Client.

 [5] Different provisions are thus made for movement of a lawyer 
from one private firm to another and for movement of a lawyer between 
a private firm and the government. The government is entitled to protec-
tion of its client confidences and, therefore, to the protections provided in 
Rules 1.6: Confidentiality of Information, 1.9: Conflict of Interest: Former 
Client, and 1.11: Successive Government and Private Employment. 
However, if the more extensive disqualification in Rule 1.10: Imputed 
Disqualification were applied to former government lawyers, the potential 
effect on the government would be unduly burdensome. The govern-
ment deals with all private citizens and organizations and, thus, has a 
much wider circle of adverse legal interests than does any private law 
firm. In these circumstances, the government’s recruitment of lawyers 
would be seriously impaired if Rule 1.10: Imputed Disqualification were 
applied to the government. On balance, therefore, the government is better 
served in the long run by the protections stated in Rule 1.11: Successive 
Government and Private Employment.

Principles of Imputed Disqualification

 [6] The rule of imputed disqualification stated in paragraph (a) gives 
effect to the principle of loyalty to the client as it applies to lawyers who 
practice in a law firm. Such situations can be considered from the premise 
that a firm of lawyers is essentially one lawyer for purposes of the rules 
governing loyalty to the client, or from the premise that each lawyer is 
vicariously bound by the obligation of loyalty owed by each lawyer with 
whom the lawyer is associated. Paragraph (a) operates only among the 
lawyers currently associated in a firm. When a lawyer moves from one firm 
to another, the situation is governed by Rules 1.9(b): Conflict of Interest: 
Former Client, and 1.10(b): Imputed Disqualification: General Rule.

 [7] Rule 1.10(b): Imputed Disqualification operates to permit a law 
firm, under certain circumstances, to represent a person with interests 
directly adverse to those of a client represented by a lawyer who for-
merly was associated with the firm. The Rule applies regardless of when 
the formerly associated lawyer represented the client. However, the law 
firm may not represent a person with interests adverse to those of a pres-
ent client of the firm, which would violate Rule 1.7: Conflict of Interest. 
Moreover, the firm may not represent the person where the matter is 
the same or substantially related to that in which the formerly associ-
ated lawyer represented the client and any other lawyer currently in the 
firm has material information protected by Rules 1.6: Confidentiality of 
Information and 1.9(c): Conflict of Interest: Former Client.
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RULE 1.11 SUCCESSIVE GOVERNMENT AND   
   PRIVATE EMPLOYMENT

(a) Except as law may otherwise expressly permit, a 
lawyer shall not represent a private client in connection with 
a matter in which the lawyer participated personally and 
substantially as a public officer or employee, unless the appro-
priate government entity gives informed consent, confirmed in 
writing. No lawyer in a firm with which that lawyer is associ-
ated may knowingly undertake or continue representation in 
such a matter unless: 

(1) the disqualified lawyer is screened from any par-
ticipation in the matter and is apportioned no part of the fee 
therefrom; and

(2) written notice is duly given to the client and to the 
appropriate government entity to enable it to ascertain com-
pliance with the provisions of this Rule.

(b) Except as law may otherwise expressly permit, a law-
yer having information that the lawyer knows is confidential 
government information about a person acquired when the 
lawyer was a public officer or employee, may not represent a 
private client whose interests are adverse to that person in a 
matter in which the information could be used to the material 
disadvantage of that person. A firm with which that lawyer is 
associated may undertake or continue representation in the 
matter only if the disqualified lawyer is screened from any 
participation in the matter and is apportioned no part of the 
fee therefrom.

(c) Except as law may otherwise expressly permit, a law-
yer serving as a public officer or employee shall not:

(1) participate in a matter in which the lawyer partici-
pated personally and substantially while in private practice 
or nongovernmental employment, unless under applicable 
law no one is, or by lawful delegation may be, authorized to 
act in the lawyer’s stead in the matter; or

(2) negotiate for private employment with any person 
who is involved as a party or as lawyer for a party in a 
matter in which the lawyer is participating personally and 
substantially, except that a lawyer serving as a law clerk to 
a judge, other adjudicative officer or arbitrator may nego-
tiate for private employment as permitted by Rule 1.12(b) 
and subject to the conditions stated in Rule 1.12(b).

(d) As used in this Rule, the term “matter” includes:
(1) any judicial or other proceeding, application, 

request for a ruling or other determination, contract, claim, 
controversy, investigation, charge, accusation, arrest or other 
particular matter involving a specific party or parties; and

(2) any other matter covered by the conflict of interest 
rules of the appropriate government entity.

(e) As used in this Rule, the term “confidential gov-
ernment information” means information which has been 
obtained under governmental authority and which, at the time 
this Rule is applied, the government is prohibited by law from 
disclosing to the public or has a legal privilege not to disclose, 
and which is not otherwise available to the public.

 
 The maximum penalty for a violation of this Rule is disbarment.
 

Comment

 [1] This Rule prevents a lawyer from exploiting public office for 
the advantage of a private client. It is a counterpart of Rule 1.10(b), 
which applies to lawyers moving from one firm to another.

 [2] A lawyer representing a government entity, whether 
employed or specially retained by the government, is subject to the 
Rules of Professional Conduct, including the prohibition against 
representing adverse interests stated in Rule 1.7 and the protec-
tions afforded former clients in Rule 1.9. In addition, such a lawyer 
is subject to Rule 1.11 and to statutes and government regulations 
regarding conflict of interest. Such statutes and regulations may 
circumscribe the extent to which the government entity may give 
consent under this Rule.

 [3] Where the successive clients are a public entity and a private 
client, the risk exists that power or discretion vested in public author-
ity might be used for the special benefit of a private client. A lawyer 
should not be in a position where benefit to a private client might affect 
performance of the lawyer’s professional functions on behalf of public 
authority. Also, unfair advantage could accrue to the private client 
by reason of access to confidential government information about the 
client’s adversary obtainable only through the lawyer’s government 
service. However, the rules governing lawyers presently or formerly 
employed by a government entity should not be so restrictive as to 

inhibit transfer of employment to and from the government. The gov-
ernment has a legitimate need to attract qualified lawyers as well as to 
maintain high ethical standards. The provisions for screening and waiver 
are necessary to prevent the disqualification rule from imposing too 
severe a deterrent against entering public service.

 [4] When the client is an agency of one government, that agency 
should be treated as a private client for purposes of this Rule if the lawyer 
thereafter represents an agency of another government, as when a lawyer 
represents a city and subsequently is employed by a federal agency.

 [5] Paragraphs (a)(1) and (b) do not prohibit a lawyer from receiv-
ing a salary or partnership share established by prior independent 
agreement. They prohibit directly relating the lawyer’s compensation to 
the fee in the matter in which the lawyer is disqualified.

 [6] Paragraph (a)(2) does not require that a lawyer give notice 
to the government entity at a time when premature disclosure would 
injure the client; a requirement for premature disclosure might pre-
clude engagement of the lawyer. Such notice is, however, required to 
be given as soon as practicable in order that the government entity will 
have a reasonable opportunity to ascertain that the lawyer is comply-
ing with Rule 1.11 and to take appropriate action if it believes the 
lawyer is not complying.

 [7] Paragraph (b) operates only when the lawyer in question has 
knowledge of the information, which means actual knowledge; it does 
not operate with respect to information that merely could be imputed to 
the lawyer.

 [8] Paragraphs (a) and (c) do not prohibit a lawyer from jointly 
representing a private party and a government entity when doing so is 
permitted by Rule 1.7 and is not otherwise prohibited by law.

 [9] Paragraph (c) does not disqualify other lawyers in the entity 
with which the lawyer in question has become associated.

RULE 1.12 FORMER JUDGE OR ARBITRATOR
(a) Except as stated in paragraph (d), a lawyer shall not 

represent anyone in connection with a matter in which the 
lawyer participated personally and substantially as a judge 
or other adjudicative officer, arbitrator or law clerk to such a 
person, unless all parties to the proceeding give informed con-
sent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any 
person who is involved as a party or as lawyer for a party in a 
matter in which the lawyer is participating personally and sub-
stantially as a judge or other adjudicative officer or arbitrator. 
A lawyer serving as a law clerk to a judge, other adjudicative 
officer or arbitrator may negotiate for employment with a party 
or lawyer involved in a matter in which the clerk is participat-
ing personally and substantially, but only after the lawyer has 
notified the judge, other adjudicative officer or arbitrator. In 
addition, the law clerk shall promptly provide written notice of 
acceptance of employment to all counsel of record in all such 
matters in which the prospective employer is involved.

(c) If a lawyer is disqualified by paragraph (a), no lawyer 
in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in the matter unless:

(1) the disqualified lawyer is screened from any par-
ticipation in the matter and is apportioned no part of the fee 
therefrom; and

(2) written notice is promptly given to the appropriate 
tribunal to enable it to ascertain compliance with the provi-
sions of this Rule.

(d) An arbitrator selected as a partisan of a party in a 
multimember arbitration panel is not prohibited from subse-
quently representing that party.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 This Rule generally parallels Rule 1.11. The term “personally 
and substantially” signifies that a judge who was a member of a multi-
member court, and thereafter left judicial office to practice law, is not 
prohibited from representing a client in a matter pending in the court, 
but in which the former judge did not participate. So also the fact that 
a former judge exercised administrative responsibility in a court does 
not prevent the former judge from acting as a lawyer in a matter where 
the judge had previously exercised remote or incidental administrative 
responsibility that did not affect the merits. The term “adjudica-
tive officer” includes such officials as judges pro tempore, referees, 
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Special Masters, hearing officers and other parajudicial officers, and 
also lawyers who serve as part-time judges. Compliance Canons A(2), 
B(2) and C of the Model Code of Judicial Conduct provide that a 
part-time judge, judge pro tempore or retired judge recalled to active 
service, may not “act as a lawyer in any proceeding in which he or she 
served as a judge or in any other proceeding related thereto.” Although 
phrased differently from this Rule, those rules correspond in meaning. 

RULE 1.13 ORGANIZATION AS CLIENT
(a) A lawyer employed or retained by an organization 

represents the organization acting through its duly authorized 
constituents.

(b) If a lawyer for an organization knows that an officer, 
employee or other person associated with the organization is 
engaged in action, intends to act or refuses to act in a matter 
related to the representation that is a violation of a legal obli-
gation to the organization, or a violation of law that reasonably 
might be imputed to the organization, and that is likely to 
result in substantial injury to the organization, then the lawyer 
shall proceed as is reasonably necessary in the best interest of 
the organization. Unless the lawyer reasonably believes that it 
is not necessary in the best interest of the organization to do 
so, the lawyer shall refer the matter to higher authority in the 
organization, including, if warranted by the circumstances, to 
the highest authority that can act on behalf of the organization 
as determined by applicable law.

(c) Except as provided in paragraph (d), if
(1) despite the lawyer’s efforts in accordance with 

paragraph (b) the highest authority that can act on behalf of 
the organization insists upon or fails to address in a timely 
and appropriate manner an action, or a refusal to act, that is 
clearly a violation of law, and 

(2) the lawyer reasonably believes that the violation 
is reasonably certain to result in substantial injury to the 
organization, then the lawyer may reveal information relat-
ing to the representation whether or not Rule 1.6 permits 
such disclosure, but only if and to the extent the lawyer 
reasonably believes necessary to prevent substantial injury 
to the organization.

(d) Paragraph (c) shall not apply with respect to informa-
tion relating to a lawyer’s representation of an organization to 
investigate an alleged violation of law, or to defend the organi-
zation or an officer, employee or other constituent associated 
with the organization against a claim arising out of an alleged 
violation of law.

(e) A lawyer who reasonably believes that he or she has 
been discharged because of the lawyer’s actions taken pursuant 
to paragraphs (b) or (c ), or who withdraws under circum-
stances that require or permit the lawyer to take action under 
either of those paragraphs, shall proceed as the lawyer reason-
ably believes necessary to assure that the organization’s highest 
authority is informed of the lawyer’s discharge or withdrawal.

(f) In dealing with an organization’s directors, officers, 
employees, members, shareholders or other constituents, a 
lawyer shall explain the identity of the client when the lawyer 
knows or reasonably should know that the organization’s 
interests are adverse to those of the constituents with whom 
the lawyer is dealing.

(g) A lawyer representing an organization may also 
represent any of its directors, officers, employees, members, 
shareholders or other constituents, subject to the provisions of 
Rule 1.7. If the organization’s consent to the dual representa-
tion is required by Rule 1.7, the consent shall be given by an 
appropriate official of the organization other than the indi-
vidual who is to be represented, or by the shareholders.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

The Organization as the Client

 [1] An organizational client is a legal entity, but it cannot act 
except through its officers, directors, employees, shareholders and other 
constituents. Officers, directors, employees and shareholders are the 
constituents of the corporate organizational client. The duties defined 
in this Comment apply equally to unincorporated associations. “Other 
constituents” as used in this Comment means the positions equivalent to 
officers, directors, employees and shareholders held by persons acting 
for organizational clients that are not corporations.

 [2] When one of the constituents of an organizational client com-
municates with the organization’s lawyer in that person’s organizational 

capacity, the communication is protected by Rule 1.6. Thus, by way 
of example, if an organizational client requests its lawyer to investi-
gate allegations of wrongdoing, interviews made in the course of that 
investigation between the lawyer and the client’s employees or other 
constituents are covered by Rule 1.6. This does not mean, however, that 
constituents of an organizational client are the clients of the lawyer. The 
lawyer may not disclose to such constituents information relating to the 
representation except for disclosures explicitly or impliedly authorized 
by the organizational client in order to carry out the representation or as 
otherwise permitted by Rule 1.6.

 [3] When constituents of the organization make decisions for it, the 
decisions ordinarily must be accepted by the lawyer even if their utility or 
prudence is doubtful. Decisions concerning policy and operations, includ-
ing ones entailing serious risk, are not as such in the lawyer’s province. 
Paragraph (b) makes clear, however, that when the lawyer knows that the 
organization is likely to be substantially injured by action of an officer 
or other constituent that violates a legal obligation to the organization 
or is in violation of law that might be imputed to the organization, the 
lawyer must proceed as is reasonably necessary in the best interest of the 
organization. As defined in Rule 1.0(i), knowledge can be inferred from 
circumstances, and a lawyer cannot ignore the obvious.

 [4] In determining how to proceed under paragraph (b), the lawyer 
should give due consideration to the seriousness of the violation and its 
consequences, the responsibility in the organization and the apparent 
motivation of the person involved, the policies of the organization con-
cerning such matters, and any other relevant consideration. Ordinarily, 
referral to a higher authority would be necessary. In some circumstanc-
es, however, it may be appropriate for the lawyer to ask the constituent 
to reconsider the matter; for example, if the circumstances involve a 
constituent’s innocent misunderstanding of law and subsequent accep-
tance of the lawyer’s advice, the lawyer may reasonably conclude that 
the best interest of the organization does not require that the matter be 
referred to higher authority. If a constituent persists in conduct contrary 
to the lawyer’s advice, it will be necessary for the lawyer to take steps 
to have the matter reviewed by a higher authority in the organization. 
If the matter is of sufficient seriousness and importance or urgency to 
the organization, referral to higher authority in the organization may be 
necessary even if the lawyer has not communicated with the constituent. 
Any measures taken should, to the extent practicable, minimize the risk 
of revealing information relating to the representation to persons outside 
the organization. Even in circumstances where a lawyer is not obligated 
by Rule 1.13 to proceed, a lawyer may bring to the attention of an orga-
nizational client, including its highest authority, matters that the lawyer 
reasonably believes to be of sufficient importance to warrant doing so in 
the best interest of the organization.

 [5] Paragraph (b) also makes clear that when it is reasonably nec-
essary to enable the organization to address the matter in a timely and 
appropriate manner, the lawyer must refer the matter to higher authority, 
including, if warranted by the circumstances, the highest authority that can 
act on behalf of the organization under applicable law. The organization’s 
highest authority to whom a matter may be referred ordinarily will be the 
board of directors or similar governing body. However, applicable law 
may prescribe that under certain conditions the highest authority reposes 
elsewhere, for example, in the independent directors of a corporation.

Relation to Other Rules

 [6] The authority and responsibility provided in this Rule are con-
current with the authority and responsibility provided in other Rules. In 
particular, this Rule does not limit or expand the lawyer’s responsibility 
under Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements 
Rule 1.6(b) by providing an additional basis upon which the lawyer may 
reveal information relating to the representation, but does not modify, 
restrict, or limit the provisions of Rule 1.6(b)(1). Under paragraph (c) the 
lawyer may reveal such information only when the organization’s highest 
authority insists upon or fails to address threatened or ongoing action that 
is clearly a violation of law, and then only to the extent the lawyer reason-
ably believes necessary to prevent reasonably certain substantial injury 
to the organization. It is not necessary that the lawyer’s services be used 
in furtherance of the violation, but it is required that the matter be related 
to the lawyers’ representation of the organization. In such circumstances 
Rule 1.2(d) may also be applicable, in which event, withdrawal from the 
representation under Rule 1.16(a)(1) may be required.

 [7] Paragraph (d) makes clear that the authority of a lawyer to dis-
close information relating to a representation in circumstances described 
in paragraph (c) does not apply with respect to information relating to a 
lawyer’s engagement by an organization to investigate an alleged viola-
tion of law or to defend the organization or an officer, employee or other 
person associated with the organization against a claim arising out of an 
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alleged violation of law. This is necessary in order to enable organiza-
tional clients to enjoy the full benefits of legal counsel in conducting an 
investigation or defending against a claim.

 [8] A lawyer who reasonably believes that he or she has been dis-
charged because of the lawyer’s actions taken pursuant to paragraph (b) 
or (c), or who withdraws in circumstances that require or permit the law-
yer to take action under either of these paragraphs, must proceed as the 
lawyer reasonably believes necessary to assure that the organization’s 
highest authority is informed of the lawyer’s discharge or withdrawal.

Governmental Organization

 [9] The duty defined in this Rule applies to governmental orga-
nizations. Defining precisely the identity of the client and prescribing 
the resulting obligations of such lawyers may be more difficult in the 
government context and is a matter beyond the scope of these Rules. See 
Scope [16]. Although in some circumstances the client may be a specif-
ic agency, it may also be a branch of government, such as the executive 
branch, or the government as a whole. For example, if the action or 
failure to act involves the head of a bureau, either the department of 
which the bureau is a part or the relevant branch of government may be 
the client for purposes of this Rule. Moreover, in a matter involving the 
conduct of government officials, a government lawyer may have author-
ity under applicable law to question such conduct more extensively 
than that of a lawyer for a private organization in similar circumstances. 
Thus, when the client is governmental organization, a different balance 
may be appropriate between maintaining confidentiality and assuring 
that the wrongful act is prevented or rectified, for public business in 
involved. In addition, duties of lawyers employed by the government or 
lawyers in military service may be defined by statutes and regulation. 
This Rule does not limit that authority. See Scope [16].

Clarifying the Lawyer’s Role

 [10] There are times when the organization’s interest may be or 
become adverse to those of one or more of its constituents. In such cir-
cumstances the lawyer should advise any constituent, whose interest the 
lawyer finds adverse to that of the organization of the conflict or poten-
tial conflict of interest, that the lawyer cannot represent such constituent, 
and that such person may wish to obtain independent representation. 
Care must be taken to assure that the individual understands that, when 
there is such adversity of interest, the lawyer for the organization cannot 
provide legal representation for that constituent individual, and that dis-
cussions between the lawyer for the organization and the individual may 
not be privileged.

 [11] Whether such a warning should be given by the lawyer for 
the organization to any constituent individual may turn on the facts of 
each case.

Dual Representation

 [12] Paragraph (e) recognizes that a lawyer for an organization 
may also represent a principal officer or major shareholder.

Derivative Actions

 [13] Under generally prevailing law, the shareholders or members 
of a corporation may bring suit to compel the directors to perform their 
legal obligations in the supervision of the organization. Members of 
unincorporated associations have essentially the same right. Such an 
action may be brought nominally by the organization, but usually is, in 
fact, a legal controversy over management of the organization.

 [14] The question can arise whether counsel for the organization 
may defend such an action. The proposition that the organization is the 
lawyer’s client does not alone resolve the issue. Most derivative actions 
are a normal incident of an organization’s affairs, to be defended by the 
organization’s lawyer like any other suit. However, if the claim involves 
serious charges of wrongdoing by those in control of the organization, a 
conflict may arise between the lawyer’s duty to the organization and the 
lawyer’s relationship with the board. In those circumstances, Rule 1.7 
governs who should represent the directors and the organization.

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY
(a) When a client’s capacity to make adequately consid-

ered decisions in connection with a representation is diminished, 
whether because of minority, mental impairment or for some 
other reason, the lawyer shall, as far as reasonably possible, 
maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the cli-
ent has diminished capacity, is at risk of substantial physical, 
financial or other harm unless action is taken and cannot 

adequately act in the client’s own interest, the lawyer may take 
reasonably necessary protective action, including consulting 
with individuals or entities that have the ability to take action 
to protect the client and, in appropriate cases, seeking the 
appointment of a guardian ad litem, conservator or guardian.

(c ) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. When tak-
ing protective action pursuant to paragraph (b), the lawyer is 
impliedly authorized under Rule 1.6(a) to reveal information 
about the client, but only to the extent reasonably necessary to 
protect the client’s interests.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment 

 [1] The normal client-lawyer relationship is based on the assumption 
that the client, when properly advised and assisted, is capable of making 
decisions about important matters. When the client is a minor or suffers 
from a diminished mental capacity, however, maintaining the ordinary 
client-lawyer relationship may not be possible in all respects. In particular, 
a severely incapacitated person may have no power to make legally bind-
ing decisions. Nevertheless, a client with diminished capacity often has 
the ability to understand, deliberate upon, and reach conclusions about 
matters affecting the client’s own well-being. For example, children as 
young as five or six years of age, and certainly those of ten or twelve, are 
regarded as having opinions that are entitled to weight in legal proceed-
ings concerning their custody. So also, it is recognized that some persons 
of advanced age can be quite capable of handling routine financial matters 
while needing special legal protection concerning major transactions.

 [2] The fact that a client suffers a disability does not diminish the 
lawyer’s obligation to treat the client with attention and respect. Even if 
the person does have a legal representative, the lawyer should as far as 
possible accord the represented person the status of client, particularly in 
maintaining communication.

 [3] The client may wish to have family members or other persons 
participate in discussions with the lawyer. When necessary to assist in the 
representation, the lawyer should consider such participation in terms of 
its effect on the applicability of the attorney-client evidentiary privilege. 
Nevertheless, the lawyer must keep the client’s interests foremost and, 
except for protective action authorized under paragraph (b), must look to the 
client, and not family members, to make decisions on the client’s behalf.

 [4] If a legal representative has already been appointed for the cli-
ent, the lawyer should ordinarily look to the representative for decisions 
on behalf of the client. In matters involving a minor, whether the lawyer 
should look to the parents as natural guardians may depend on the type 
of proceeding or matter in which the lawyer is representing the minor. 
If the lawyer represents the guardian as distinct from the ward, and is 
aware that the guardian is acting adversely to the ward’s interest, the 
lawyer may have an obligation to prevent or rectify the guardian’s mis-
conduct. See Rule 1.2(d).

Taking Protective Action

 [5] If a lawyer reasonably believes that a client is at risk of sub-
stantial physical, financial or other harm unless action is taken, and that 
a normal client-lawyer relationship cannot be maintained as provided in 
paragraph (a) because the client lacks sufficient capacity to communi-
cate or to make adequately considered decisions in connection with the 
representation, then paragraph (b) permits the lawyer to take protective 
measures deemed necessary. Such measures could include: consulting 
with family members, using a reconsideration period to permit clari-
fication or improvement of circumstances, using voluntary surrogate 
decisionmaking tools such as durable powers of attorney or consulting 
with support groups, professional services, adult-protective agencies or 
other individuals or entities that have the ability to protect the client. 
In taking any protective action, the lawyer should be guided by such 
factors as the wishes and values of the client to the extent known, the 
client’s best interests and the goals of intruding into the client’s deci-
sionmaking autonomy to the least extent feasible, maximizing client 
capacities and respecting the client’s family and social connections.

 [6] In determining the extent of the client’s diminished capacity, the 
lawyer should consider and balance such factors as: the client’s ability to 
articulate reasoning leading to a decision, variability of state of mind and 
ability to appreciate consequences of a decision; the substantive fairness 
of a decision; and the consistency of a decision with the known long-term 
commitments and values of the client. In appropriate circumstances, the 
lawyer may seek guidance from an appropriate diagnostician. 
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 [7] If a legal representative has not been appointed, the lawyer 
should consider whether appointment of a guardian ad litem, conservator 
or guardian is necessary to protect the client’s interests. Thus, if a client 
with diminished capacity has substantial property that should be sold for 
the client’s benefit, effective completion of the transaction may require 
appointment of a legal representative. In addition, rules of procedure in 
litigation sometimes provide that minors or persons with diminished capac-
ity must be represented by a guardian or next friend if they do not have 
a general guardian. In many circumstances, however, appointment of a 
legal representative may be more expensive or traumatic for the client than 
circumstances in fact require. Evaluation of such circumstances is a matter 
entrusted to the professional judgment of the lawyer. In considering alter-
natives, however, the lawyer should be aware of any law that requires the 
lawyer to advocate the least restrictive action on behalf of the client.

Disclosure of the Client’s Condition

 [8] Disclosure of the client’s diminished capacity could adversely 
affect the client’s interests. For example, raising the question of diminished 
capacity could, in some circumstances, lead to proceedings for involuntary 
commitment. Information relating to the representation is protected by Rule 
1.6. Therefore, unless authorized to do so, the lawyer may not disclose 
such information. When taking protective action pursuant to paragraph (b), 
the lawyer is impliedly authorized to make the necessary disclosures, even 
when the client directs the lawyer to the contrary. Nevertheless, given the 
risks of disclosure, paragraph (c) limits what the lawyer may disclose in 
consulting with other individuals or entities or seeking the appointment of a 
legal representative. At the very least, the lawyer should determine whether 
it is likely that the person or entity consulted with will act adversely to the 
client’s interests before discussing matters related to the client. The lawyer’s 
position in such cases is an unavoidably difficult one.

Emergency Legal Assistance

 [9] In an emergency where the health, safety or a financial interest 
of a person with seriously diminished capacity is threatened with immi-
nent and irreparable harm, a lawyer may take legal action on behalf of 
such person even though the person is unable to establish a client-lawyer 
relationship or to make or express considered judgments about the mat-
ter, when the person or another acting in good faith on that person’s 
behalf has consulted with the lawyer. Even in such an emergency, how-
ever, the lawyer should not act unless the lawyer reasonably believes 
that the person has no other lawyer, agent or other representative avail-
able. The lawyer should take legal action on behalf of the person only to 
the extent reasonably necessary to maintain the status quo or otherwise 
avoid imminent and irreparable harm. A lawyer who undertakes to rep-
resent a person in such an exigent situation has the same duties under 
these Rules as the lawyer would with respect to a client.

 [10] A lawyer who acts on behalf of a person with seriously 
diminished capacity in an emergency should keep the confidences of the 
person as if dealing with a client, disclosing them only to the extent nec-
essary to accomplish the intended protective action. The lawyer should 
disclose to any tribunal involved and to any other counsel involved the 
nature of his or her relationship with the person. The lawyer should 
take steps to regularize the relationship or implement other protective 
solutions as soon as possible. Normally, a lawyer would not seek com-
pensation for such emergency actions taken.

 [11] This Rule is not violated if a lawyer acts in good faith to com-
ply with the Rule.

RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL
(a)A lawyer shall hold funds or other property of clients 

or third persons that are in a lawyer’s possession in connection 
with a representation separate from the lawyer’s own funds or 
other property. Funds shall be kept in one or more separate 
accounts maintained in an approved institution as defined 
by Rule 1.15(III) (c) (1). Other property shall be identified as 
such and appropriately safeguarded. Complete records of such 
account funds and other property shall be kept by the lawyer 
and shall be preserved for a period of six years after termina-
tion of the representation.

(b) For the purposes of this Rule, a lawyer may not disre-
gard a third person’s interest in funds or other property in the 
lawyer’s possession if:

(1) the interest is known to the lawyer, and
(2) the interest is based upon one of the following:

(i) A statutory lien;
(ii) A final judgment addressing disposition of 

those funds or property; or
(iii) A written agreement by the client or the law-

yer on behalf of the client guaranteeing payment out of 
those funds or property.

The lawyer may disregard the third person’s claimed interest 
if the lawyer reasonably concludes that there is a valid defense 
to such lien, judgment, or agreement.

(c) Upon receiving funds or other property in which a 
client or third person has an interest, a lawyer shall promptly 
notify the client or third person. Except as stated in this Rule or 
otherwise permitted by law or by agreement with the client, a 
lawyer shall promptly deliver to the client or third person any 
funds or other property that the client or third person is entitled 
to receive and, upon request by the client or third person, shall 
promptly render a full accounting regarding such property.

(d) When in the course of representation a lawyer is in 
possession of funds or other property in which both the lawyer 
and a client or third person claim interest, the property shall 
be kept separate by the lawyer until there is an accounting and 
severance of their interests. If a dispute arises concerning their 
respective interests, the portion in dispute shall be kept separate 
by the lawyer until the dispute is resolved. The lawyer shall 
promptly distribute all portions of the funds or property as to 
which the interests are not in dispute.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] A lawyer should hold property of others with the care required 
of a professional  fiduciary.  Securities  should  be  kept  in  a  safe  
deposit  box, except when some other form of safekeeping is warranted 
by special circumstances. All property which is the property of clients 
or third persons should be kept separate from the lawyer’s business and 
personal property and, if monies, in one or more trust accounts. Separate 
trust accounts may be warranted when administering estate monies or 
acting in similar fiduciary capacities.

 [2] Lawyers often receive funds from third parties from which 
the lawyer’s fee will be paid. If there is risk that the client may divert 
the funds without paying the fee, the lawyer is not required to remit 
the portion from which the fee is to be paid. However, a lawyer may 
not hold funds to coerce a client into accepting the lawyer’s conten-
tion. The disputed portion of the funds should be kept in trust and the 
lawyer should suggest means for prompt resolution of the dispute, 
such as arbitration or interpleader. The undisputed portion of the funds 
shall be promptly distributed.

 [3] Third parties, such as a client’s creditors, may have just claims 
against funds or other property in a lawyer’s custody. A lawyer may 
have a duty under applicable law to protect such third-party claims 
against wrongful interference by the client, and accordingly may refuse 
to surrender the property to the client. However, a lawyer should not 
unilaterally assume to arbitrate a dispute between the client and the 
third party. The obligations of a lawyer under this Rule are independent 
of those arising from activity other than  rendering  legal  services. For 
example, a lawyer who serves as an escrow agent is governed by the 
applicable law relating to fiduciaries even though the lawyer does not 
render legal services in the transaction.

 [3A] In those cases where it is not possible to ascertain who is 
entitled to disputed funds or other property held by the lawyer, the law-
yer may hold such disputed funds for a reasonable period of time while 
the interested parties attempt to resolve the dispute. If a resolution can-
not be reached, it would be appropriate for a lawyer to interplead such 
disputed funds or property.

 [4] A “clients’ security fund” provides a means through the col-
lective efforts of the State Bar of Georgia to reimburse persons who 
have lost money or property as a result of dishonest conduct of a lawyer. 
Where such a fund has been established, a lawyer should participate.

RULE 1.15(II) SAFEKEEPING PROPERTY - TRUST  
   ACCOUNT AND IOLTA

(a) Every lawyer who practices law in Georgia, whether 
said lawyer practices as a sole practitioner, or as a member 
of a firm, association, or professional corporation, and who 
receives money or property on behalf of a client or in any oth-
er fiduciary capacity, shall maintain or have available one or 
more trust accounts as required by these Rules. All funds held 
by a lawyer for a client and all funds held by a lawyer in any 
other fiduciary capacity shall be deposited in and administered 
from a trust account.

(b) No personal funds shall ever be deposited in a law-
yer’s trust account, except that unearned lawyer’s fees may 
be so held until the same are earned. Sufficient personal funds 
of the lawyer may be kept in the trust account to cover main-
tenance fees such as service charges on the account. Records 
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on such trust accounts shall be so kept and maintained as to 
reflect at all times the exact balance held for each client or 
third person. No funds shall be withdrawn from such trust 
accounts for the personal use of the lawyer maintaining 
the account except earned lawyer’s fees debited against the 
account of a specific client and recorded as such.

(c) All client’s funds shall be placed in either an interest-
bearing account at an approved institution with the interest 
being paid to the client or an interest-bearing (IOLTA) 
account at an approved institution with the interest being paid 
to the Georgia Bar Foundation as hereinafter provided.

(1) With respect to funds which are not nominal in 
amount, or are not to be held for a short period of time, a 
lawyer shall, with notice to the clients, create and maintain 
an interest-bearing trust account in an approved institution 
as defined in Rule 1.15(III) (c) (1), with the interest to be 
paid to the client.

(i)   No earnings from such an interest-bearing 
account shall be made available to a lawyer or law firm.

(ii)   Funds in such an interest-bearing account shall 
be available for withdrawal upon request and without 
delay, subject only to any notice period which the institu-
tion is required to reserve by law or regulation.

(2) With respect to funds which are nominal in amount 
or are to be held for a short period of time, such that there 
can be no reasonable expectation of a positive net return to 
the client or third person, a lawyer shall, with or without 
notice to the client, create and maintain an interest-bearing, 
government insured trust account (IOLTA) at an approved 
institution as defined in Rule 1.15(III) (c) (1) in compliance 
with the following provisions:

(i) No earnings from such an IOLTA Account shall 
be made available to a lawyer or law firm.

(ii) Funds in each IOLTA Account shall be avail-
able for withdrawal upon request and without delay, 
subject only to any notice period which the institution is  
required to reserve by law or regulation.

(iii) As required by Rule 15-103, the rate of 
interest payable on any IOLTA Account shall not be 
less than the rate paid by the depositor institution to 
regular, non-lawyer depositors. Higher rates offered 
by the institution to customers whose deposits exceed 
certain time periods or quantity minimums, such as 
those offered in the form of certificates of deposit, 
may be obtained by a lawyer or law firm on some or 
all of the deposited funds so long as there is no impair-
ment of the right to withdraw or transfer principal 
immediately.

(iv) Lawyers or law firms shall direct the depository 
institution:

(A) to remit to the Georgia Bar Foundation 
interest or dividends, net of any allowable rea-
sonable fees as defined in Rule 15-102 (c), on the 
average monthly balance in that account, at least 
quarterly.  Any allowable reasonable fees in excess 
of interest earned on that account for any month, 
and any charges or fees that are not allowable rea-
sonable fees, shall be charged to the lawyer or law 
firm in whose names such account appears, if not 
waived by the approved institution;

(B) to transmit with each remittance to the 
Georgia Bar Foundation a statement showing 
the name of the lawyer or law firm for whom the 
remittance is sent, the applicable IOLTA Account 
number, the rate of interest applied, the average 
monthly account balance against which the inter-
est rate is being applied, the gross interest earned, 
the types and amounts of service charges of fees 
applied, and the amount of the net interest 
remittance;

(C) to transmit to the depositing lawyer or law 
firm periodic reports or statements in accordance 
with the approved institution’s normal procedures 
for reporting to depositors.

(3) No charge of ethical impropriety or other breach of 
professional conduct shall attend the determination that such 
funds are nominal in amount or to be held for a short period 
of time, or to the decision to invest clients’ funds in a pooled 
interest-bearing account.

(4) Whether the funds are designated short-term or 
nominal or not, a lawyer or law firm may, at the request of the 
client, deposit funds into a separate interest-bearing account 
and remit all interest earned, or interest earned net of charges, 
to the client or clients.

 The maximum penalty for a violation of Rule 1.15(II) (a) and 
Rule 1.15(II) (b) is disbarment. The maximum penalty for a viola-
tion of Rule 1.15(II) (c) is a public reprimand.

 Comment

 [1] The personal money permitted to be kept in the lawyer’s trust 
account by this Rule shall not be used for any purpose other than to 
cover the bank fees and if used for any other purpose the lawyer shall 
have violated this Rule. If the lawyer wishes to reduce the amount 
of personal money in the trust account, the change must be properly 
noted in the lawyer’s financial records and the monies transferred to 
the lawyer’s business account.

 [2] Nothing in this Rule shall prohibit a lawyer from removing 
from  the trust account fees which have been earned on a regular basis 
which coincides with the lawyer’s billing cycles rather than removing 
the fees earned on an hour-by-hour basis.

 [3] In determining whether funds of a client or other beneficiary 
can earn income in excess of costs, the lawyer may consider the follow-
ing factors:

(a) the amount of funds to be deposited;
(b) the expected duration of the deposit, including the 

likelihood of delay in the matter with respect to which the funds 
are held;

(c) the rates of interest or yield at financial institutions 
where the funds are to be deposited;

(d) the cost of establishing and administering a non-
IOLTA Trust Account for the benefit of the client or other 
beneficiary, including service charges, the costs of the lawyer’s 
services and the costs of preparing any tax reports that may be 
required;

(e) the capability of financial institutions, lawyers, or law 
firms to calculate and pay earnings to individual clients; and

(f) any other circumstances that affect the ability of the 
funds to earn a net return for the client or other beneficiary.

 [4] The lawyer or law firm should review the IOLTA Account at 
reasonable intervals to determine whether changed circumstances require 
further action with respect to the funds of any client or third party.

RULE 1.15(III) RECORD KEEPING; TRUST ACCOUNT 
   OVERDRAFT NOTIFICATION;  
   EXAMINATION OF RECORDS

(a) Required Bank Accounts: Every lawyer who practices 
law in Georgia and who receives money or other property on 
behalf of a client or in any other fiduciary capacity shall main-
tain, in an approved financial institution as defined by this 
Rule, a trust account or accounts, separate from any business 
and personal accounts. Funds received by the lawyer on behalf 
of a client or in any other fiduciary capacity shall be deposited 
into this account. The financial institution shall be in Georgia 
or in the state where the lawyer’s office is located, or elsewhere 
with the written consent and at the written request of the client 
or third person.

(b) Description of Accounts:
(1) A lawyer shall designate all trust accounts, whether 

general or specific, as well as all deposit slips and checks 
drawn thereon, as an “Attorney Trust Account,” “Attorney 
Escrow Account,” “IOLTA Account” or “Attorney 
Fiduciary Account.” The name of the lawyer or law firm 
responsible for the account shall also appear on all deposit 
slips and checks drawn thereon.

(2) A lawyer shall designate all business accounts, as 
well as all deposit slips and all checks drawn thereon, as a 
“Business Account,” a “Professional Account,” an “Office 
Account,” a “General Account,” a “Payroll Account,” an 
“Operating Account” or a “Regular Account.”

(3) Nothing in this Rule shall prohibit a lawyer from 
using any additional description or designation for a specific 
business or trust account including fiduciary accounts main-
tained by the lawyer as executor, guardian, trustee, receiver, 
agent or in any other fiduciary capacity.

(c) Procedure:
(1) Approved Institutions:

(i) A lawyer shall maintain his or her trust 
account only in a financial institution approved by the 
State Bar of Georgia, which shall annually publish a 
list of approved institutions.

(A)  Such institutions shall be located within 
the State of Georgia, within the state where the law-
yer’s office is located, or elsewhere with the written 
consent and at the written request of the client or 
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third person. The institution shall be authorized by 
federal or state law to do business in the jurisdic-
tion where located and shall be federally insured. A 
financial institution shall be approved as a deposi-
tory for lawyer trust accounts if it abides by an 
agreement to report to the Office of the General 
Counsel whenever any properly payable instru-
ment is presented against a lawyer trust account 
containing insufficient funds, and the instrument 
is not honored. The agreement shall apply to all 
branches of the financial institution and shall not 
be canceled except upon 30 days notice in writing to 
the Office of the General Counsel. The agreement 
shall be filed with the Office of the General Counsel 
on a form approved by the Investigative Panel of 
the State Disciplinary Board. The agreement shall 
provide that all reports made by the financial insti-
tution shall be in writing and shall include the same 
information customarily forwarded to the depositor 
when an instrument is presented against insufficient 
funds. If the financial institution is located outside 
of the State of Georgia, it shall also agree in writing 
to honor any properly issued State Bar of Georgia 
subpoena.

(B)  In addition to the requirements above, 
the financial institution must also be approved by 
the Georgia Bar Foundation and agree to offer 
IOLTA Accounts in compliance with the addi-
tional requirements set out in Part XV of the Rules 
of the State Bar of Georgia.
(ii) The Georgia Bar Foundation may waive the 

provisions of this Rule in whole or in part for good 
cause shown. A lawyer or law firm may appeal the deci-
sion of the Georgia Bar Foundation by application to 
the Supreme Court of Georgia.

(2) Timing of Reports:
(i) The financial institution shall file a report with 

the Office of the General Counsel of the State Bar of 
Georgia in every instance where a properly payable 
instrument is presented against a lawyer trust account 
containing insufficient funds and said instrument is not 
honored within three business days of presentation. 

(ii) The report shall be filed with the Office of 
the General Counsel within 15 days of the date of the 
presentation of the instrument, even if the instrument 
is subsequently honored after the three business days 
provided in (2) (i) above.

(3) Nothing shall preclude a financial institution from 
charging a particular lawyer or law firm for the reason-
able cost of producing the reports and records required by 
this Rule.

(4) Every lawyer and law firm maintaining a trust 
account as provided by these Rules is hereby and shall be 
conclusively deemed to have consented to the reporting and 
production requirements mandated by this Rule and shall 
indemnify and hold harmless each financial institution for 
its compliance with the aforesaid reporting and production 
requirements.

(d) Effect on Financial Institution of Compliance: The 
agreement by a financial institution to offer accounts pur-
suant to this Rule shall be a procedure to advise the State 
Disciplinary Board of conduct by lawyers and shall not be 
deemed to create a duty to exercise a standard of care or a 
contract with third parties that may sustain a loss as a result of 
lawyers overdrawing lawyer trust accounts.

(e) Availability of Records: A lawyer shall not fail to produce 
any of the records required to be maintained by these Rules at the 
request of the Investigative Panel of the State Disciplinary Board 
or the Supreme Court of Georgia. This obligation shall be in addi-
tion to and not in lieu of the procedures contained in Part IV of 
these Rules for the production of documents and evidence.

(f) Audit for Cause: A lawyer shall not fail to submit to 
an Audit for Cause conducted by the State Disciplinary Board 
pursuant to Bar Rule 4-111.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] Each financial institution wishing to be approved as a depository 
of client trust funds must file an overdraft notification agreement with the 
State Disciplinary Board of the State Bar of Georgia. The State Bar of 
Georgia will publish a list of approved institutions at least annually.

 [2] The overdraft agreement requires that all overdrafts be reported 
to the Office of the General Counsel of the State Bar of Georgia whether 
or not the instrument is honored. It is improper for a lawyer to accept 
“overdraft privileges” or any other arrangement for a personal loan on a 
client trust account, particularly in exchange for the institution’s prom-
ise to delay or not to report an overdraft. The institution must notify the 
Office of the General Counsel of all overdrafts even where the institu-
tion is certain that its own error caused the overdraft or that the matter 
could have been resolved between the institution and the lawyer within a 
reasonable period of time.

 [3] The overdraft notification provision is not intended to result in 
the discipline of every lawyer who overdraws a trust account. The law-
yer or institution may explain occasional errors. The provision merely 
intends that the Office of the General Counsel receive an early warning 
of improprieties so that corrective action, including audits for cause, 
may be taken.

Waivers

 [4] A lawyer may seek to have the provisions of this Rule waived 
if the lawyer or law firm has its principal office in a county where no 
bank, credit union, or savings and loan association will agree or has 
agreed to comply with the provisions of this Rule.  Other grounds for 
requesting a waiver may include significant financial or business harm 
to the lawyer or law firm, such as where the unapproved bank is a client 
of the lawyer or law firm or where the lawyer serves on the board of the 
unapproved bank.

 [5] The request for a waiver should be in writing, sent to the 
Georgia Bar Foundation, and should include sufficient information to 
establish good cause for the requested waiver.

 [6] The Georgia Bar Foundation may request additional informa-
tion from the lawyer or law firm if necessary to determine good cause.

Audits

 [7] Every lawyer’s financial records and trust account records 
are required records and therefore are properly subject to audit 
for cause. The audit provisions are intended to uncover errors and 
omissions before the public is harmed, to deter those lawyers who 
may be tempted to misuse client’s funds and to educate and instruct 
lawyers as to proper trust accounting methods. Although the audi-
tors will be employed by the Office of the General Counsel of the 
State Bar of Georgia, it is intended that disciplinary proceedings will 
be brought only when the auditors have reasonable cause to believe 
discrepancies or irregularities exist. Otherwise, the auditors should 
only educate the lawyer and the lawyer’s staff as to proper trust 
accounting methods.

 [8] An audit for cause may be conducted at any time and without 
advance notice if the Office of the General Counsel receives sufficient 
evidence that a lawyer poses a threat of harm to clients or the public. 
The Office of the General Counsel must have the written approval 
of the Chairman of the Investigative Panel of the State Disciplinary 
Board and the President-elect of the State Bar of Georgia to conduct 
an audit for cause.

RULE 1.16  DECLINING OR TERMINATING  
   REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not 
represent a client or, where representation has commenced, 
shall withdraw from the representation of a client if:

(1) the representation will result in violation of the 
Georgia Rules of Professional Conduct or other law;

(2) the lawyer’s physical or mental condition materi-
ally impairs the lawyer’s ability to represent the client; or

(3) the lawyer is discharged.
(b) except as stated in paragraph (c), a lawyer may 

withdraw from representing a client if withdrawal can be 
accomplished without material adverse effect on the interests 
of the client, or if:

(1) the client persists in a course of action involving 
the lawyer’s services that the lawyer reasonably believes is 
criminal or fraudulent;

(2) the client has used the lawyer’s services to perpe-
trate a crime or fraud;

(3) the client insists upon pursuing an objective that 
the lawyer considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation 
to the lawyer regarding the lawyer’s services and has been 
given reasonable warning that the lawyer will withdraw 
unless the obligation is fulfilled;
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(5) the representation will result in an unreasonable 
financial burden on the lawyer or has been rendered unrea-
sonably difficult by the client; or

(6) other good cause for withdrawal exists.
(c) When a lawyer withdraws it shall be done in compli-

ance with applicable laws and rules. When ordered to do so 
by a tribunal, a lawyer shall continue representation notwith-
standing good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall 
take steps to the extent reasonably practicable to protect a cli-
ent’s interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and refund-
ing any advance payment of fee that has not been earned.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] A lawyer should not accept representation in a matter unless it 
can be performed competently, promptly, without improper conflict of 
interest and to completion. But see Rule 1.2(c): Scope of Representation.

Mandatory Withdrawal

 [2] A lawyer ordinarily must decline or withdraw from representa-
tion if the client demands that the lawyer engage in conduct that is illegal 
or violates the Georgia Rules of Professional Conduct or other law. The 
lawyer is not obliged to decline or withdraw simply because the client 
suggests such a course of conduct; a client may make such a suggestion in 
the hope that a lawyer will not be constrained by a professional obligation.

 [3] When a lawyer has been appointed to represent a client, with-
drawal ordinarily requires approval of the appointing authority. See 
also Rule 6.2: Accepting Appointments. Difficulty may be encountered 
if withdrawal is based on the client’s demand that the lawyer engage 
in unprofessional conduct. The court may wish an explanation for the 
withdrawal, while the lawyer may be bound to keep confidential the 
facts that would constitute such an explanation. The lawyer’s statement 
that professional considerations require termination of the representation 
ordinarily should be accepted as sufficient.

Discharge

 [4] A client has a right to discharge a lawyer at any time, with or 
without cause, subject to liability for payment for the lawyer’s services. 
Where future dispute about the withdrawal may be anticipated, it may 
be advisable to prepare a written statement reciting the circumstances.

 [5] Whether a client can discharge appointed counsel may 
depend on applicable law. To the extent possible, the lawyer should 
give the client an explanation of the consequences. These conse-
quences may include a decision by the appointing authority that 
appointment of successor counsel is unjustified, thus requiring the cli-
ent to be self-represented.

 [6] If the client is mentally incompetent, the client may lack the 
legal capacity to discharge the lawyer, and in any event the discharge 
may be seriously adverse to the client’s interests. The lawyer should 
make special effort to help the client consider the consequences and, in 
an extreme case, may initiate proceedings for a conservatorship or simi-
lar protection of the client. See Rule 1.14: Client under a Disability.

Optional Withdrawal

 [7] The lawyer has the option to withdraw if it can be accom-
plished without material adverse effect on the client’s interests. 
Withdrawal is also justified if the client persists in a course of action 
that the lawyer reasonably believes is criminal or fraudulent, for a 
lawyer is not required to be associated with such conduct even if the 
lawyer does not further it. Withdrawal is also permitted if the lawyer’s 
services were misused in the past even if that would materially prejudice 
the client. The lawyer also may withdraw where the client insists on a 
repugnant or imprudent objective. The lawyer’s statement that profes-
sional considerations require termination of the representation ordinarily 
should be accepted as sufficient.

 [8] A lawyer may withdraw if the client refuses to abide by the 
terms of an agreement relating to the representation, such as an agree-
ment concerning fees or court costs or an agreement limiting the 
objectives of the representation.

Assisting the Client upon Withdrawal

 [9] Even if the lawyer has been unfairly discharged by the client, 
a lawyer must take all reasonable steps to mitigate the consequences to 
the client.

 [10] Whether or not a lawyer for an organization may under cer-
tain unusual circumstances have a legal obligation to the organization 
after withdrawing or being discharged by the organization’s highest 
authority is beyond the scope of these Rules. 

RULE 1.17 SALE OF LAW PRACTICE
 A lawyer or a law firm may sell or purchase a law practice, 
including good will, if the following conditions are satisfied:

(a) Reserved.
(b) The practice is sold as an entirety to another lawyer 

or law firm;
(c) Actual written notice is given to each of the seller’s 

clients regarding:
(1) the proposed sale;
(2) the terms of any proposed change in the fee 

arrangement authorized by paragraph (d);
(3) the client’s right to retain other counsel or to take 

possession of the file; and
(4) the fact that the client’s consent to the sale will be 

presumed if the client does not take any action or does not 
otherwise object within ninety (90) days of receipt of the 
notice.

 If a client cannot be given notice, the representation of that 
client may be transferred to the purchaser only upon entry of an 
order so authorizing by a court having jurisdiction. The seller may 
disclose to the court in camera information relating to the represen-
tation only to the extent necessary to obtain an order authorizing 
the transfer of a file.

(d) The fees charged clients shall not be increased by 
reason of the sale. The purchaser may, however, refuse to 
undertake the representation unless the client consents to pay 
the purchaser fees at a rate not exceeding the fees charged 
by the purchaser for rendering substantially similar services 
prior to the initiation of the purchase negotiations.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] The practice of law is a profession, not merely a business. 
Clients are not commodities that can be purchased and sold at will. 
Pursuant to this Rule, when another lawyer or firm takes over the rep-
resentation, the selling lawyer or firm may obtain compensation for the 
reasonable value of the practice as may withdrawing partners of law 
firms. See Rules 5.4: Professional Independence of a Lawyer and 5.6: 
Restrictions on Right to Practice.

Termination of Practice by the Seller

 [2] The requirement that all of the private practice be sold is satisfied 
if the seller in good faith makes the entire practice available for sale to the 
purchaser. The fact that a number of the seller’s clients decide not to be 
represented by the purchaser but take their matters elsewhere, therefore, 
does not result in a violation. Neither does a return to private practice as a 
result of an unanticipated change in circumstances result in a violation. For 
example, a lawyer who has sold the practice to accept an appointment to 
judicial office does not violate the requirement that the sale be attendant to 
cessation of practice if the lawyer later resumes private practice upon being 
defeated in a contested or a retention election for the office.

 [3] Reserved.

 [4] Reserved.

Single Purchaser

 [5] The Rule requires a single purchaser. The prohibition against 
piecemeal sale of a practice protects those clients whose matters are less 
lucrative and who might find it difficult to secure other counsel if a sale 
could be limited to substantial fee-generating matters. The purchaser 
is required to undertake all client matters in the practice, subject to cli-
ent consent. If, however, the purchaser is unable to undertake all client 
matters because of a conflict of interest in a specific matter respecting 
which the purchaser is not permitted by Rule 1.7: Conflict of Interest or 
another rule to represent the client, the requirement that there be a single 
purchaser is nevertheless satisfied.
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Client Confidences, Consent and Notice

 [6] Negotiations between seller and prospective purchaser prior to 
disclosure of information relating to a specific representation of an iden-
tifiable client no more violate the confidentiality provisions of Rule 1.6: 
Confidentiality of Information than do preliminary discussions concerning 
the possible association of another lawyer or mergers between firms, with 
respect to which client consent is not required. Providing the purchaser 
access to client-specific information relating to the representation and to 
the file, however, requires client consent. The Rule provides that before 
such information can be disclosed by the seller to the purchaser the client 
must be given actual written notice of the contemplated sale, including the 
identity of the purchaser and any proposed change in the terms of future 
representation, and must be told that the decision to consent or make other 
arrangements must be made within 90 days. If nothing is heard from the 
client within that time, consent to the sale is presumed.

 [7] A lawyer or law firm ceasing to practice cannot be required to 
remain in practice because some clients cannot be given actual notice 
of the proposed purchase. Since these clients cannot themselves consent 
to the purchase or direct any other disposition of their files, the Rule 
requires an order from a court having jurisdiction authorizing their trans-
fer or other disposition. The Court can be expected to determine whether 
reasonable efforts to locate the client have been exhausted, and whether 
the absent client’s legitimate interests will be served by authorizing the 
transfer of the file so that the purchaser may continue the representation. 
Preservation of client confidences requires that the petition for a court 
order be considered in camera.

 [8] All the elements of client autonomy, including the client’s 
absolute right to discharge a lawyer and transfer the representation to 
another, survive the sale of the practice.

Fee Arrangements Between Client and Purchaser

 [9] The sale may not be financed by increases in fees charged the 
clients of the practice. Existing agreements between the seller and the 
client as to fees and the scope of the work must be honored by the pur-
chaser, unless the client consents. The purchaser may, however, advise 
the client that the purchaser will not undertake the representation 
unless the client consents to pay the higher fees the purchaser usually 
charges. To prevent client financing of the sale, the higher fee the pur-
chaser may charge must not exceed the fees charged by the purchaser 
for substantially similar services rendered prior to the initiation of the 
purchase negotiations.

 [10] The purchaser may not intentionally fragment the practice 
which is the subject of the sale by charging significantly different fees 
in substantially similar matters. Doing so would make it possible for 
the purchaser to avoid the obligation to take over the entire practice 
by charging arbitrarily higher fees for less lucrative matters, thereby 
increasing the likelihood that those clients would not consent to the new 
representation.

Other Applicable Ethical Standards

 [11] Lawyers participating in the sale of a law practice are sub-
ject to the ethical standards applicable to involving another lawyer in 
the representation of a client. These include, for example, the seller’s 
obligation to exercise competence in identifying a purchaser qualified 
to assume the practice and the purchaser’s obligation to undertake the 
representation competently (see Rule 1.1: Competence); the obliga-
tion to avoid disqualifying conflicts, and to secure client consent after 
consultation for those conflicts which can be agreed to (see Rule 1.7: 
Conflict of Interest); and the obligation to protect information relating to 
the representation (see Rules 1.6 and 1.9).

 [12] If approval of the substitution of the purchasing lawyer for 
the selling lawyer is required by the rules of any tribunal in which a 
matter is pending, such approval must be obtained before the matter 
can be included in the sale (see Rule 1.16: Declining or Terminating 
Representation).

Applicability of the Rule

 [13] This Rule applies to the sale of a law practice by representa-
tives of a deceased, disabled or disappeared lawyer. Thus, the seller may 
be represented by a non-lawyer representative not subject to these Rules. 
Since, however, no lawyer may participate in a sale of a law practice 
which does not conform to the requirements of this Rule, the representa-
tives of the seller as well as the purchasing lawyer can be expected to 
see to it that they are met.

 [14] Admission to or retirement from a law partnership or profes-
sional association, retirement plans and similar arrangements, and a sale 
of tangible assets of a law practice, do not constitute a sale or purchase 
governed by this Rule.

 [15] This Rule does not apply to the transfers of legal representation 
between lawyers when such transfers are unrelated to the sale of a practice.

PART TWO 
COUNSELOR

RULE 2.1  ADVISOR
 In representing a client, a lawyer shall exercise independent 
professional judgment and render candid advice. A lawyer should 
not be deterred from giving candid advice by the prospect that the 
advice will be unpalatable to the client.
 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

Scope of Advice

 [1] A client is entitled to straightforward advice expressing the 
lawyer’s honest assessment. Legal advice often involves unpleasant 
facts and alternatives that a client may be disinclined to confront. In 
presenting advice, a lawyer endeavors to sustain the client’s morale and 
may put advice in as acceptable a form as honesty permits. However, a 
lawyer should not be deterred from giving candid advice by the prospect 
that the advice will be unpalatable to the client.

 [2] In rendering advice, a lawyer may refer not only to law but to 
other considerations such as moral, economic, social and political fac-
tors that may be relevant to the client’s situation. Advice couched in 
narrowly legal terms may be of little value to a client, especially where 
practical considerations, such as cost or effects on other people, are 
predominant. Purely technical legal advice, therefore, can sometimes be 
inadequate. It is proper for a lawyer to refer to relevant moral and ethi-
cal considerations in giving advice.

 [3] A client may expressly or impliedly ask the lawyer for purely 
technical advice. When such a request is made by a client experienced 
in legal matters, the lawyer may accept it at face value. When such a 
request is made by a client inexperienced in legal matters, however, the 
lawyer’s responsibility as advisor may include indicating that more may 
be involved than strictly legal considerations.

 [4] Matters that go beyond strictly legal questions may also be in the 
domain of another profession. Family matters can involve problems within 
the professional competence of psychiatry, clinical psychology or social 
work; business matters can involve problems within the competence of the 
accounting profession or of financial specialists. Where consultation with a 
professional in another field is itself something a competent lawyer would 
recommend, the lawyer should make such a recommendation. At the same 
time, a lawyer’s advice at its best often consists of recommending a course 
of action in the face of conflicting recommendations of experts.

Offering Advice

 [5] In general, a lawyer is not expected to give advice until asked 
by the client. However, when a lawyer knows that a client proposes a 
course of action that is likely to result in substantial adverse legal conse-
quences to the client, duty to the client under Rule 1.4: Communication 
may require that the lawyer act if the client’s course of action is related 
to the representation. A lawyer ordinarily has no duty to initiate investi-
gation of a client’s affairs or to give advice that the client has indicated 
is unwanted, but a lawyer may initiate advice to a client when doing so 
appears to be in the client’s interest.

RULE 2.2  INTERMEDIARY
Reserved

RULE 2.3    EVALUATION FOR USE BY THIRD PERSONS
(a) A lawyer may undertake an evaluation of a matter 

affecting a client for the use of someone other than the client if:
(1) the lawyer reasonably believes that making the 

evaluation is compatible with other aspects of the lawyer’s 
relationship with the client; and

(2) the client gives informed consent.
(b) Except as disclosure is required in connection with a 

report of an evaluation, information relating to the evaluation 
is otherwise protected by Rule 1.6.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.
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 Comment

Definition

 [1] An evaluation may be performed at the client’s direction but 
for the primary purpose of establishing information for the benefit of 
third parties; for example, an opinion concerning the title of property 
rendered at the behest of a vendor for the information of a prospective 
purchaser, or at the behest of a borrower for the information of a pro-
spective lender. In some situations, the evaluation may be required by 
a government entity; for example, an opinion concerning the legality 
of the securities registered for sale under the securities laws. In other 
instances, the evaluation may be required by a third person, such as a 
purchaser of a business.

 [2] Lawyers for the government may be called upon to give a for-
mal opinion on the legality of contemplated government entity action. 
In making such an evaluation, the government lawyer acts at the behest 
of the government as the client but for the purpose of establishing the 
limits of the agency’s authorized activity. Such an opinion is to be dis-
tinguished from confidential legal advice given agency officials. The 
critical question is whether the opinion is to be made public.

 [3] A legal evaluation should be distinguished from an investiga-
tion of a person with whom the lawyer does not have a client-lawyer 
relationship. For example, a lawyer retained by a purchaser to analyze a 
vendor’s title to property does not have a client-lawyer relationship with 
the vendor. So also, an investigation into a person’s affairs by a govern-
ment lawyer, or by special counsel employed by the government, is not 
an evaluation as that term is used in this Rule. The question is whether 
the lawyer is retained by the person whose affairs are being examined. 
When the lawyer is retained by that person, the general rules concern-
ing loyalty to client and preservation of confidences apply, which is not 
the case if the lawyer is retained by someone else. For this reason, it is 
essential to identify the person by whom the lawyer is retained. This 
should be made clear not only to the person under examination, but also 
to others to whom the results are to be made available.

Duty to Third Person

 [4] When the evaluation is intended for the information or use of 
a third person, a legal duty to that person may or may not arise. That 
legal question is beyond the scope of this Rule. However, since such an 
evaluation involves a departure from the normal client-lawyer relation-
ship, careful analysis of the situation is required. The lawyer must be 
satisfied as a matter of professional judgment that making the evaluation 
is compatible with other functions undertaken in behalf of the client. 
For example, if the lawyer is acting as advocate in defending the client 
against charges of fraud, it would normally be incompatible with that 
responsibility for the lawyer to perform an evaluation for others con-
cerning the same or a related transaction. Assuming no such impediment 
is apparent, however, the lawyer should advise the client of the implica-
tions of the evaluation, particularly the lawyer’s responsibilities to third 
persons and the duty to disseminate the findings.

Access to and Disclosure of Information

 [5] The quality of an evaluation depends on the freedom and 
extent of the investigation upon which it is based. Ordinarily a lawyer 
should have whatever latitude of investigation seems necessary as a 
matter of professional judgment. Under some circumstances, however, 
the terms of the evaluation may be limited. For example, certain issues 
or sources may be categorically excluded, or the scope of search may 
be limited by time constraints or the noncooperation of persons having 
relevant information. Any such limitations which are material to the 
evaluation should be described in the report. If after a lawyer has com-
menced an evaluation, the client refuses to comply with the terms upon 
which it was understood the evaluation was to have been made, the law-
yer’s obligations are determined by law, having reference to the terms of 
the client’s agreement and the surrounding circumstances.

Financial Auditors’ Requests for Information

 [6] When a question concerning the legal situation of a client arises 
at the instance of the client’s financial auditor and the question is referred 
to the lawyer, the lawyer’s response may be made in accordance with pro-
cedures recognized in the legal profession. Such a procedure is set forth in 
the American Bar Association Statement of Policy Regarding Lawyers’ 
Responses to Auditors’ Requests for Information, adopted in 1975.

RULE 2.4   LAWYER SERVING AS THIRD-PARTY   
   NEUTRAL

(a) A lawyer serves as a third-party neutral when the law-
yer assists two or more persons who are not clients of the lawyer 

to reach a resolution of a dispute or other matter that has arisen 
between them. Service as a third-party neutral may include 
service as an arbitrator, a mediator or in such other capacity as 
will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform 
unrepresented parties that the lawyer is not representing them. 
When the lawyer knows or reasonably should know that a party 
does not understand the lawyer’s role in the matter, the lawyer 
shall explain the difference between the lawyer’s role as a third-
party neutral and a lawyer’s role as one who represents a client.

(c) When one or more of the parties in a mediation is a cur-
rent or former client of the neutral lawyer or the neutral’s law 
firm, a lawyer may serve as a neutral only if the matter in which 
the lawyer serves as a neutral is not the same matter in which 
the lawyer or law firm represents or represented the party and 
all parties give informed consent, confirmed in writing.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Alternative dispute resolution has become a substantial part 
of the civil justice system. Aside from representing clients in dispute-
resolution processes, lawyers often serve as third-party neutrals. A 
third-party neutral is a person, such as a mediator, arbitrator, conciliator 
or evaluator, who assists the parties, represented or unrepresented, in the 
resolution of a dispute or in the arrangement of a transaction. Whether a 
third-party neutral serves primarily as a facilitator, evaluator or decision 
maker depends on the particular process that is either selected by the 
parties or mandated by a court.

 [2] The role of a third-party neutral is not unique to lawyers, 
although, in some court-connected contexts, only lawyers are allowed 
to serve in this role or to handle certain types of cases. In perform-
ing this role, the lawyer may be subject to court rules or other law 
that apply either to third-party neutrals generally or to lawyers serv-
ing as third-party neutrals. Lawyer-neutrals may also be subject to 
various codes of ethics, such as the Code of Ethics for Arbitration in 
Commercial Disputes prepared by a joint committee of the American 
Bar Association and the American Arbitration Association or the Model 
Standards of Conduct for Mediators jointly prepared by the American 
Bar Association, the American Arbitration Association and the Society 
of Professionals in Dispute Resolution.

 [3] Unlike non-lawyers who serve as third-party neutrals, lawyers 
serving in this role may experience unique problems as a result of dif-
ferences between the role of a third-party neutral and a lawyer’s service 
as a client representative. The potential for confusion is significant 
when the parties are unrepresented in the process. Thus, paragraph (b) 
requires a lawyer-neutral to inform unrepresented parties that the law-
yer is not representing them. For some parties, particularly parties who 
frequently use dispute-resolution processes, this information will be 
sufficient. For others, particularly those who are using the process for 
the first time, more information will be required. Where appropriate, the 
lawyer should inform unrepresented parties of the important differences 
between the lawyer’s role as third-party neutral and a lawyer’s role as 
a client representative, including the inapplicability of the attorney-
client evidentiary privilege. The extent of disclosure required under 
this paragraph will depend on the particular parties involved and the 
subject matter of the proceeding, as well as the particular features of the 
dispute-resolution process selected.

 [4] A lawyer who serves as a third-party neutral subsequently may 
be asked to serve as a lawyer representing a client in the same matter. The 
conflicts of interest that arise for both the individual lawyer and the law-
yer’s law firm are addressed in Rule 1.12.

 [5] Lawyers who represent clients in alternative dispute-resolution 
processes are governed by the Rules of Professional Conduct. When the 
dispute-resolution process takes place before a tribunal, as in binding 
arbitration (see Rule 1.0(r)), the lawyer’s duty of candor is governed by 
Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-
party neutral and other parties is governed by Rule 4.1.

PART THREE 
ADVOCATE

RULE 3.1    MERITORIOUS CLAIMS AND CONTENTIONS
 In the representation of a client, a lawyer shall not:

(a) file a suit, assert a position, conduct a defense, delay a 
trial, or take other action on behalf of the client when the law-
yer knows or when it is obvious that such action would serve 
merely to harass or maliciously injure another;
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(b) knowingly advance a claim or defense that is unwar-
ranted under existing law, except that the lawyer may advance 
such claim or defense if it can be supported by good faith argu-
ment for an extension, modification or reversal of existing law.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] The advocate has a duty to use legal procedure for the fullest 
benefit of the client’s cause, but also a duty not to abuse legal procedure. 
The law, both procedural and substantive, establishes the limits within 
which an advocate may proceed. However, the law is not always clear and 
never is static. Accordingly, in determining the proper scope of advocacy, 
account must be taken of the law’s ambiguities and potential for change.

 [2] The filing of an action or defense or similar action taken for a 
client is not frivolous merely because the facts have not first been fully 
substantiated or because the lawyer expects to develop vital evidence 
only by discovery. Such action is not frivolous even though the lawyer 
believes that the client’s position ultimately will not prevail. The action 
is frivolous, however, if the client desires to have the action taken pri-
marily for the purpose of harassing or maliciously injuring a person, 
or, if the lawyer is unable either to make a good faith argument on the 
merits of the action taken or to support the action taken by a good faith 
argument for an extension, modification or reversal of existing law.

 [3] It is not ethically improper for a lawyer to file a lawsuit before 
complete factual support for the claim has been established provided 
that the lawyer determines that a reasonable lawyer would conclude that 
there is a reasonable possibility that facts supporting the cause of action 
can be established after the filing of the claim; and provided further that 
the lawyer is not required by rules of procedure, or otherwise to repre-
sent that the cause of action has an adequate factual basis. If after filing 
it is discovered that the lawsuit has no merit, the lawyer will dismiss the 
lawsuit or in the alternative withdraw.

 [4] The decision of a court that a claim is not meritorious is not 
necessarily conclusive of a violation of this Rule.

RULE 3.2  EXPEDITING LITIGATION
 A lawyer shall make reasonable efforts to expedite litigation 
consistent with the interests of the client.
 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Dilatory practices bring the administration of justice into disrepute.

 [2] The reasonableness of a lawyer’s effort to expedite litigation 
must  be judged by all of the controlling factors. “Reasonable efforts” do 
not equate to “instant efforts” and are sufficient if reasonable under the 
relevant circumstances.

RULE 3.3  CANDOR TOWARD THE TRIBUNAL
(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a 
tribunal;

(2) fail to disclose a material fact to a tribunal when 
disclosure is necessary to avoid assisting a criminal or 
fraudulent act by the client;

(3) fail to disclose to the tribunal legal authority in the 
controlling jurisdiction known to the lawyer to be directly 
adverse to the position of the client and not disclosed by 
opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If 
a lawyer has offered material evidence and comes to know 
of its falsity, the lawyer shall take reasonable remedial 
measures.

(b) The duties stated in paragraph (a) continue to the con-
clusion of the proceeding, and apply even if compliance requires 
disclosure of information otherwise protected by Rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer 
reasonably believes is false.

(d) In an ex parte proceeding, other than grand jury 
proceedings, a lawyer shall inform the tribunal of all material 
facts known to the lawyer that the lawyer reasonably believes 
are necessary to enable the tribunal to make an informed deci-
sion, whether or not the facts are adverse.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] This Rule governs the conduct of a lawyer who is representing 
a client in the proceedings of a tribunal. See Rule 1.0(r) for the defini-
tion of “tribunal.” It also applies when the lawyer is representing a client 
in an ancillary proceeding conducted pursuant to the tribunal’s adjudica-
tive authority, such as a deposition. Thus, for example, paragraph (a)
(4) requires a lawyer to take reasonable remedial measures if the lawyer 
comes to know that a client who is testifying in a deposition has offered 
evidence that is false.

 [2] This Rule sets forth the special duties of lawyers as officers 
of the court to avoid conduct that undermines the integrity of the adju-
dicative process. A lawyer acting as an advocate in an adjudicative 
proceeding has an obligation to present the client’s case with persuasive 
force. Performance of that duty while maintaining confidences of the 
client, however, is qualified by the advocate’s duty of candor to the 
tribunal. Consequently, although a lawyer in an adversary proceeding is 
not required to present an impartial exposition of the law or to vouch for 
the evidence submitted in a cause, the lawyer must not allow the tribunal 
to be misled by false statements of law or fact or evidence that the law-
yer knows to be false.

Representations by a Lawyer

 [3] An advocate is responsible for pleadings and other documents 
prepared for litigation, but is usually not required to have personal 
knowledge of matters asserted therein, for litigation documents ordi-
narily present assertions by the client, or by someone on the client’s 
behalf, and not assertions by the lawyer. Compare Rule 3.1. However, 
an assertion purporting to be on the lawyer’s own knowledge, as in an 
affidavit by the lawyer or in a statement in open court, may properly 
be made only when the lawyer knows the assertion is true or believes 
it to be true on the basis of a reasonably diligent inquiry. There are cir-
cumstances where failure to make a disclosure is the equivalent of an 
affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) 
not to counsel a client to commit or assist the client in committing a 
fraud applies in litigation. Regarding compliance with Rule 1.2(d), see 
the Comment to that Rule. See also the Comment to Rule 8.4(b).

Legal Argument

 [4] Legal argument based on a knowingly false representation of 
law constitutes dishonesty toward the tribunal. A lawyer is not required to 
make a disinterested exposition of the law, but must recognize the exis-
tence of pertinent legal authorities. Furthermore, as stated in paragraph 
(a)(3), an advocate has a duty to disclose directly adverse authority in the 
controlling jurisdiction that has not been disclosed by the opposing party. 
The underlying concept is that legal argument is a discussion seeking to 
determine the legal premises properly applicable to the case.

Offering Evidence

 [5] Paragraph (c) allows that the lawyer refuse to offer evidence 
that the lawyer knows to be false, regardless of the client’s wishes. This 
duty is premised on the lawyer’s obligation as an officer of the court to 
prevent the trier of fact from being misled by false evidence. A lawyer 
does not violate this Rule if the lawyer offers the evidence for the pur-
pose of establishing its falsity.

 [6] If a lawyer knows that the client intends to testify falsely or wants 
the lawyer to introduce false evidence, the lawyer should seek to persuade 
the client that the evidence should not be offered. If the persuasion is inef-
fective and the lawyer continues to represent the client, the lawyer may 
refuse to offer the false evidence. If only a portion of a witness’s testimony 
will be false, the lawyer may call the witness to testify but may not elicit 
from the witness the testimony that the lawyer knows is false.

 [7] The duties stated in paragraphs (a), (b) and (c) apply to all 
lawyers, including defense counsel in criminal cases. In some jurisdic-
tions, however, courts have required counsel to present the accused 
as a witness or to give a narrative statement if the accused so desires, 
even if counsel knows that the testimony or statement will be false. The 
obligation of the advocate under the Rules of Professional Conduct is 
subordinate to such requirements. See also Comment [9].

 [8] The prohibition against offering false evidence only applies if 
the lawyer knows that the evidence is false. A lawyer’s reasonable belief 
that evidence is false does not preclude its presentation to the trier of fact. 
A lawyer’s knowledge that evidence is false, however, can be inferred 
from the circumstances. See Rule 1.0(i). Thus, although a lawyer should 
resolve doubts about the veracity of testimony or other evidence in favor 
of the client, the lawyer cannot ignore an obvious falsehood.
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 [9] Although paragraph (a)(4) only prohibits a lawyer from offer-
ing evidence the lawyer knows to be false, it permits the lawyer to refuse 
to offer testimony or other proof that the lawyer reasonably believes is 
false. Offering such proof may reflect adversely on the lawyer’s ability 
to discriminate in the quality of evidence and thus impair the lawyer’s 
effectiveness as an advocate. Because of the special protections histori-
cally provided criminal defendants, however, this Rule does not permit a 
lawyer to refuse to offer the testimony of such a client where the lawyer 
reasonably believes but does not know that the testimony will be false. 
Unless the lawyer knows the testimony will be false, the lawyer must 
honor the client’s decision to testify. See also Comment [7].

Remedial Measures 

 [10] Having offered material evidence in the belief that it was true, 
a lawyer may subsequently come to know that the evidence is false. Or, 
a lawyer may be surprised when the lawyer’s client, or another witness 
called by the lawyer, offers testimony the lawyer knows to be false, either 
during the lawyer’s direct examination or in response to cross-examina-
tion by the opposing lawyer. In such situations or if the lawyer knows of 
the falsity of testimony elicited from the client during a deposition, the 
lawyer must take reasonable remedial measures. In such situations, the 
advocate’s proper course is to remonstrate with the client confidentially, 
advise the client of the lawyer’s duty of candor to the tribunal and seek 
the client’s cooperation with respect to the withdrawal or correction of the 
false statements or evidence. If that fails, the advocate must take further 
remedial action. If withdrawal from the representation is not permitted 
or will not undo the effect of the false evidence, the advocate must make 
such disclosure to the tribunal as is reasonably necessary to remedy the 
situation, even if doing so requires the lawyer to reveal information that 
otherwise would be protected by Rule 1.6. It is for the tribunal then to 
determine what should be done–making a statement about the matter to 
the trier of fact, ordering a mistrial, or perhaps nothing.

 [11] The disclosure of a client’s false testimony can result in grave 
consequences to the client, including not only a sense of betrayal but also 
loss of the case and perhaps a prosecution for perjury. But the alternative 
is that the lawyer cooperate in deceiving the court, thereby subverting the 
truth-finding process which the adversary system is designed to imple-
ment. See Rule 1.2(d). Furthermore, unless it is clearly understood that the 
lawyer will act upon the duty to disclose the existence of false evidence, 
the client can simply reject the lawyer’s advice to reveal the false evi-
dence and insist that the lawyer keep silent. Thus the client could in effect 
coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

 [12] Lawyers have a special obligation to protect a tribunal against 
criminal or fraudulent conduct that undermines the integrity of the adju-
dicative process, such as bribing, intimidating or otherwise unlawfully 
communicating with a witness, juror, court official or other participant 
in the proceeding, unlawfully destroying or concealing documents or 
other evidence or failing to disclose information to the tribunal when 
required by law to do so. 

Duration of Obligation

 [13] A practical time limit on the obligation to rectify false evi-
dence or false statements of law and fact has to be established. The 
conclusion of the proceeding is a reasonably definite point for the 
termination of the obligation. A proceeding has concluded within the 
meaning of this Rule when a final judgment in the proceeding has been 
affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

 [14] Ordinarily, an advocate has the limited responsibility of 
presenting one side of the matters that a tribunal should consider in 
reaching a decision; the conflicting position is expected to be presented 
by the opposing party. However, in any ex parte proceeding, such as 
an application for a temporary restraining order, there is no balance of 
presentation by opposing advocates. The object of an ex parte proceed-
ing is nevertheless to yield a substantially just result. The judge has an 
affirmative responsibility to accord the absent party just consideration. 
The lawyer for the represented party has the correlative duty to make 
disclosures of material facts known to the lawyer and that the lawyer 
reasonably believes are necessary to an informed decision.

Withdrawal

 [15] Normally, a lawyer’s compliance with the duty of candor 
imposed by this Rule does not require that the lawyer withdraw from the 
representation of a client whose interests will be or have been adversely 

affected by the lawyer’s disclosure. The lawyer may, however, be 
required by Rule 1.16(a) to seek permission of the tribunal to withdraw 
if the lawyer’s compliance with this Rule’s duty of candor results in 
such an extreme deterioration of the client-lawyer relationship that the 
lawyer can no longer competently represent the client. Also see Rule 
1.16(b) for the circumstances in which a lawyer will be permitted to 
seek a tribunal’s permission to withdraw. In connection with a request 
for permission to withdraw that is premised on a client’s misconduct, a 
lawyer may reveal information relating to the representation only to the 
extent reasonably necessary to comply with this Rule or as otherwise 
permitted by Rule 1.6.

RULE 3.4   FAIRNESS TO OPPOSING PARTY AND COUNSEL
 A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence 
or unlawfully alter, destroy or conceal a document or other 
material having potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any such act;

(b)
(1) falsify evidence;
(2) counsel or assist a witness to testify falsely; or
(3) pay, offer to pay, or acquiesce in the payment of 

compensation to a witness contingent upon the content of 
the testimony or the outcome of the case. But a lawyer may 
advance, guarantee, or acquiesce in the payment of:

(i) expenses reasonably incurred by a witness in 
preparation, attending or testifying; or

(ii) reasonable compensation to a witness for the 
loss of time in preparing, attending or testifying; or

(iii) a reasonable fee for the professional services of 
an expert witness;

(c) Reserved;
(d) Reserved;
(e) Reserved;
(f) request a person other than a client to refrain from vol-

untarily giving relevant information to another party unless:
(1) the person is a relative or an employee or other 

agent of a client; or the lawyer reasonably believes that the 
person’s interests will not be adversely affected by refrain-
ing from giving such information; and

(2) the information is not otherwise subject to the 
assertion of a privilege by the client;

(g) use methods of obtaining evidence that violate the 
legal rights of the opposing party or counsel; or

(h) present, participate in presenting or threaten to present 
criminal charges solely to obtain an advantage in a civil matter.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] The procedure of the adversary system contemplates that the 
evidence in a case is to be marshaled competitively by the contending par-
ties. Fair competition in the adversary system is secured by prohibitions 
against destruction or concealment of evidence, improperly influencing 
witnesses, obstructive tactics in discovery procedure, and the like.

 [2] Documents and other items of evidence are often essential to 
establish a claim or defense. Subject to evidentiary privileges, the right of 
an opposing party, including the government, to obtain evidence through 
discovery or subpoena is an important procedural right. The exercise of 
that right can be frustrated if relevant material is altered, concealed or 
destroyed. Applicable law in many jurisdictions makes it an offense to 
destroy material for purpose of impairing its availability in a pending 
proceeding or one whose commencement can be foreseen. Falsifying 
evidence is also generally a criminal offense. Paragraph (a) applies to evi-
dentiary material generally, including computerized information.

 [3] Reserved.

 [4] Paragraph (f) permits a lawyer to advise employees of a client 
to refrain from giving information to another party, for the employees 
may identify their interests with those of the client. See also Rule 4.2.

 [5] As to paragraph (g), the responsibility to a client requires a 
lawyer to subordinate the interests of others to those of the client, but that 
responsibility does not imply that a lawyer may disregard the rights of the 
opposing party or counsel. It is impractical to catalogue all such rights, but 
they include legal restrictions on methods of obtaining evidence.

RULE 3.5  IMPARTIALITY AND DECORUM 
   OF THE TRIBUNAL
 A lawyer shall not, without regard to whether the lawyer rep-
resents a client in the matter:
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(a) seek to influence a judge, juror, prospective juror or 
other official by means prohibited by law;

(b) communicate ex parte with such a person except as 
permitted by law;

(c) communicate with a juror or prospective juror after 
discharge of the jury if:

(1) the communication is prohibited by law or court 
order; 

(2) the juror has made known to the lawyer a desire 
not to communicate; or

(3) the communication involves misrepresentation, 
coercion, duress or harassment.

(d) engage in conduct intended to disrupt a tribunal.
 
 The maximum penalty for a violation of paragraph (a) or 
paragraph (c) of this Rule is disbarment. The maximum penalty 
for a violation of paragraph (b) or paragraph (d) of this Rule is a 
public reprimand.

 Comment

 [1] Many forms of improper influence upon the tribunal are 
proscribed by criminal law. All of those are specified in the Georgia 
Code of Judicial Conduct with which an advocate should be familiar. 
Attention is also directed to Rule 8.4: Misconduct, which governs other 
instances of improper conduct by a lawyer/candidate.

 [2] If we are to maintain the integrity of the judicial process, it is 
imperative that an advocate’s function be limited to the presentation 
of evidence and argument, to allow a cause to be decided according to 
law. The exertion of improper influence is detrimental to that process. 
Regardless of an advocate’s innocent intention, actions which give the 
appearance of tampering with judicial impartiality are to be avoided. 
The activity proscribed by this Rule should be observed by the advocate 
in such a careful manner that there be no appearance of impropriety.
 
 [3A] The Rule with respect to ex parte communications limits 
direct communications except as may be permitted by law. Thus, court 
rules or case law must be referred to in order to determine whether cer-
tain ex parte communications are legitimate. Ex parte communications 
may be permitted by statutory authorization.

 [3B] A lawyer who obtains a judge’s signature on a decree 
in the absence of the opposing lawyer where certain aspects of the 
decree are still in dispute, may have violated Rule 3.5. Impartiality 
and Decorum of the Tribunal., regardless of the lawyer’s good inten-
tions or good faith.

 [4] A lawyer may communicate as to the merits of the cause with 
a judge in the course of official proceedings in the case, in writing if the 
lawyer simultaneously delivers a copy of the writing to opposing coun-
sel or to the adverse party if the party is not represented by a lawyer, or 
orally upon adequate notice to opposing counsel or to the adverse party 
if the party is not represented by a lawyer.

 [5] If the lawyer knowingly instigates or causes another to insti-
gate a communication proscribed by Rule 3.5. Impartiality and Decorum 
of the Tribunal., a violation may occur.

 [6] Direct or indirect communication with a juror during the trial is 
clearly prohibited. A lawyer may not avoid the proscription of Rule 3.5. 
Impartiality and Decorum of the Tribunal., by using agents to commu-
nicate improperly with jurors. A lawyer may be held responsible if the 
lawyer was aware of the client’s desire to establish contact with jurors 
and assisted the client in doing so.

 [7] A lawyer may on occasion want to communicate with a juror 
after the jury has been discharged. The lawyer may do so unless the 
communication is prohibited by law or a court order but must respect 
the desire of the juror not to talk with the lawyer. The lawyer may not 
engage in improper conduct during the communication.

 [8] While a lawyer may stand firm against abuse by a judge, the 
lawyer’s actions should avoid reciprocation. Fairness and impartiality of 
the trial process is strengthened by the lawyer’s protection of the record 
for subsequent review and this preserves the professional integrity of the 
legal profession by patient firmness.

RULE 3.6  TRIAL PUBLICITY
(a) A lawyer who is participating or has participated in 

the investigation or litigation of a matter shall not make an 
extrajudicial statement that a person would reasonably believe 
to be disseminated by means of public communication if the 
lawyer knows or reasonably should know that it will have a 

substantial likelihood of materially prejudicing an adjudicative 
proceeding in the matter.

(b) Reserved.
(c) Notwithstanding paragraph (a), a lawyer may make a 

statement that a reasonable lawyer would believe is required 
to protect a client from the substantial undue prejudicial effect 
of recent publicity not initiated by the lawyer or the lawyer’s 
client. A statement made pursuant to this paragraph shall 
be limited to such information as is necessary to mitigate the 
recent adverse publicity.

(d) No lawyer associated in a firm or government entity 
with a lawyer subject to paragraph (a) shall make a statement 
prohibited by paragraph (a).

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] It is difficult to strike a balance between protecting the right to 
a fair trial and safeguarding the right of free expression. Preserving the 
right to a fair trial necessarily entails some curtailment of the informa-
tion that may be disseminated about a party prior to trial, particularly 
where trial by jury is involved. If there were no such limits, the result 
would be the practical nullification of the protective effect of the rules 
of forensic decorum and the exclusionary rules of evidence. On the oth-
er hand, there are vital social interests served by the free dissemination 
of information about events having legal consequences and about legal 
proceedings themselves. The public has a right to know about threats 
to its safety and measures aimed at assuring its security. It also has a 
legitimate interest in the conduct of judicial proceedings, particularly 
in matters of general public concern. Furthermore, the subject matter of 
legal proceedings is often of direct significance in debate and delibera-
tion over questions of public policy.

 [2] Special rules of confidentiality may validly govern proceedings 
in juvenile, domestic relations and mental disability proceedings, and 
perhaps other types of litigation.

 [3] The Rule sets forth a basic general prohibition against a law-
yer’s making statements that the lawyer knows or should know will 
have a substantial likelihood of materially prejudicing an adjudicative 
proceeding. Recognizing that the public value of informed commentary 
is great and the likelihood of prejudice to a proceeding by the com-
mentary of a lawyer who is not involved in the proceeding is small, the 
rule applies only to lawyers who are, or who have been involved in the 
investigation or litigation of a case, and their associates.

 [4] Reserved.

 [5A] There are, on the other hand, certain subjects which are more 
likely than not to have a material prejudicial effect on a proceeding, 
particularly when they refer to a civil matter triable to a jury, a criminal 
matter, or any other proceeding that could result in incarceration. These 
subjects relate to:

(a) the character, credibility, reputation or criminal record of 
a party, suspect in a criminal investigation or witness, or the iden-
tity of a witness, or the expected testimony of a party or witness;

(b) in a criminal case or proceeding that could result in incar-
ceration, the possibility of a plea of guilty to the offense or the 
existence or contents of any confession, admission, or statement 
given by a defendant or suspect or that person’s refusal or failure 
to make a statement;

(c) the performance or results of any examination or test or 
the refusal or failure of a person to submit to an examination or 
test, or the identity or nature of physical evidence expected to 
be presented;

(d) any opinion as to the guilt or innocence of a defendant 
or suspect in a criminal case or proceeding that could result in 
incarceration;

(e) information that the lawyer knows or reasonably should 
know is likely to be inadmissible as evidence in a trial and that 
would, if disclosed, create a substantial risk of prejudicing an 
impartial trial; or

(f) the fact that a defendant has been charged with a crime, 
unless there is included therein a statement explaining that the 
charge is merely an accusation and that the defendant is presumed 
innocent until and unless proven guilty.

 [5B] In addition, there are certain subjects which are more likely 
than not to have no material prejudicial effect on a proceeding. Thus, a 
lawyer may usually state:

(a) the claim, offense or defense involved and, except when 
prohibited by law, the identity of the persons involved;
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(b) information contained in a public record;
(c) that an investigation of a matter is in progress;
(d) the scheduling or result of any step in litigation;
(e) a request for assistance in obtaining evidence and infor-

mation necessary thereto;
(f) a warning of danger concerning the behavior of a person 

involved, when there is reason to believe that there exists the like-
lihood of substantial harm to an individual or to the public interest; 
and

(g) in a criminal case, in addition to subparagraphs (1) 
through (6):

(i) the identity, residence, occupation and family status of 
the accused;

(ii) if the accused has not been apprehended, information 
necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting officers or 

agencies and the length of the investigation.

 [6] Another relevant factor in determining prejudice is the nature 
of the proceeding involved. Criminal jury trials will be most sensitive to 
extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings 
and arbitration proceedings may be even less affected. The Rule will still 
place limitations on prejudicial comments in these cases, but the likeli-
hood of prejudice may be different depending on the type of proceeding.

 [7] Finally, extrajudicial statements that might otherwise raise 
a question under this Rule may be permissible when they are made in 
response to statements made publicly by another party, another party’s 
lawyer, or third persons, where a reasonable lawyer would believe a pub-
lic response is required in order to avoid prejudice to the lawyer’s client. 
When prejudicial statements have been publicly made by others, respon-
sive statements may have the salutary effect of lessening any resulting 
adverse impact on the adjudicative proceeding. Such responsive state-
ments should be limited to contain only such information as is necessary 
to mitigate undue prejudice created by the statements made by others.

RULE 3.7  LAWYER AS WITNESS
(a) A lawyer shall not act as advocate at a trial in which 

the lawyer is likely to be a necessary witness except where:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of 

legal services rendered in the case; or
(3) disqualification of the lawyer would work substan-

tial hardship on the client.
(b) A lawyer may act as advocate in a trial in which 

another lawyer in the lawyer’s firm is likely to be called as a 
witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Combining the roles of advocate and witness can prejudice the 
opposing party and can involve a conflict of interest between the lawyer 
and client.

 [2] The opposing party has proper objection where the combina-
tion of roles may prejudice that party’s rights in the litigation. A witness 
is required to testify on the basis of personal knowledge, while an advo-
cate is expected to explain and comment on evidence given by others. It 
may not be clear whether a statement by an advocate-witness should be 
taken as proof or as an analysis of the proof.

 [3] Paragraph (a)(1) recognizes that if the testimony will be uncon-
tested, the ambiguities in the dual role are purely theoretical. Paragraph 
(a)(2) recognizes that where the testimony concerns the extent and value 
of legal services rendered in the action in which the testimony is offered, 
permitting the lawyers to testify avoids the need for a second trial with 
new counsel to resolve that issue. Moreover, in such a situation the judge 
has firsthand knowledge of the matter in issue; hence, there is less depen-
dence on the adversary process to test the credibility of the testimony.

 [4] Apart from these two exceptions, paragraph (a)(3) recognizes 
that a balancing is required between the interests of the client and those 
of the opposing party. Whether the opposing party is likely to suffer 
prejudice depends on the nature of the case, the importance and proba-
ble tenor of the lawyer’s testimony, and the probability that the lawyer’s 
testimony will conflict with that of other witnesses. Even if there is risk 
of such prejudice, in determining whether the lawyer should be disquali-
fied, due regard must be given to the effect of disqualification on the 
lawyer’s client. It is relevant that one or both parties could reasonably 
foresee that the lawyer would probably be a witness. The principle of 

imputed disqualification stated in Rule 1.10: Imputed Disqualification 
has no application to this aspect of the problem.

 [5] Whether the combination of roles involves an improper con-
flict of interest with respect to the client is determined by Rule 1.7: 
Conflict of Interest: General Rule or Rule 1.9: Conflict of Interest: 
Former Client. For example, if there is likely to be substantial conflict 
between the testimony of the client and that of the lawyer or a member 
of the lawyer’s firm, the representation is improper. The problem can 
arise whether the lawyer is called as a witness on behalf of the client 
or is called by the opposing party. Determining whether or not such a 
conflict exists is primarily the responsibility of the lawyer involved. 
See Comment to Rule 1.7: Conflict of Interest. If a lawyer who is a 
member of a firm may not act as both advocate and witness by reason 
of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies 
the firm also.

RULE 3.8  SPECIAL RESPONSIBILITIES  
   OF A PROSECUTOR
 The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor 
knows is not supported by probable cause;

(b) refrain from making any effort to prevent the accused 
from exercising a reasonable effort to obtain counsel;

(c) Reserved.
(d) make timely disclosure to the defense of all evidence 

or information known to the prosecutor that tends to negate 
the guilt of the accused or that mitigates the offense;

(e) exercise reasonable care to prevent persons who are 
under the direct supervision of the prosecutor from making an 
extrajudicial statement that the prosecutor would be prohib-
ited from making under subsection (g) of this Rule;

(f) not subpoena a lawyer in a grand jury or other crimi-
nal proceeding to present evidence about a past or present 
client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclo-
sure by any applicable privilege;

(2) the evidence sought is essential to the successful 
completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the 
information; and

(g) except for statements that are necessary to inform the 
public of the nature and extent of the prosecutor’s action and 
that serve a legitimate law enforcement purpose, refrain from 
making extrajudicial comments that have a substantial likeli-
hood of heightening public condemnation of the accused.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] A prosecutor has the responsibility of a minister of justice 
and not simply that of an advocate. This responsibility carries with it 
specific obligations to see that the defendant is accorded procedural 
justice and that guilt is decided upon the basis of sufficient evidence. 
Precisely how far the prosecutor is required to go in this direction is 
a matter of debate and varies in different jurisdictions. Many jurisdic-
tions have adopted the ABA Standards of Criminal Justice Relating to 
the Prosecution Function, which in turn are the product of prolonged 
and careful deliberation by lawyers experienced in both criminal 
prosecution and defense. Applicable law may require other measures 
by the prosecutor and knowing disregard of those obligations or a sys-
tematic abuse of prosecutorial discretion could constitute a violation of 
Rule 8.4: Misconduct.

 [2] Reserved.

 [3] Reserved.

 [4] Paragraph (f) is intended to limit the issuance of lawyer 
subpoenas in grand jury and other criminal proceedings to those 
situations in which there is a genuine need to intrude into the client-
lawyer relationship.

 [5] Paragraph (g) supplements Rule 3.6: Trial Publicity, which 
prohibits extrajudicial statements that have a substantial likelihood 
of prejudicing an adjudicatory proceeding. In the context of a crimi-
nal prosecution, a prosecutor’s extrajudicial statement can create the 
additional problem of increasing public condemnation of the accused. 
Although the announcement of an indictment, for example, will neces-
sarily have severe consequences for the accused, a prosecutor can, and 
should, avoid comments which have no legitimate law enforcement pur-
pose and have a substantial likelihood of increasing public opprobrium 
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of the accused. Nothing in this Comment is intended to restrict the state-
ments which a prosecutor may make which comply with Rule 3.6(b) or 
3.6(c): Trial Publicity.

RULE 3.9  ADVOCATE IN NONADJUDICATIVE  
   PROCEEDINGS
 A lawyer representing a client before a legislative or administra-
tive tribunal in a nonadjudicative proceeding shall disclose that the 
appearance is in a representative capacity and shall conform to the 
provisions of Rules 3.3 (a) through (c), 3.4(a) through (c), and 3.5.
 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] In representation before bodies such as legislatures, municipal 
councils, and executive and administrative agencies acting in a rule 
making or policy making capacity, lawyers present facts, formulate 
issues and advance argument in the matters under consideration. The 
decision making body, like a court, should be able to rely on the integri-
ty of the submissions made to it. A lawyer appearing before such a body 
should deal with the tribunal honestly and in conformity with applicable 
rules of procedures.

 [2] Lawyers have no exclusive right to appear before nonadjudica-
tive bodies, as they do before a court. The requirements of this Rule 
therefore may subject lawyers to regulations inapplicable to advocates 
who are not lawyers. However, legislatures and administrative agencies 
have a right to expect lawyers to deal with them as they deal with courts.

 [3] This Rule does not apply to representation of a client in a 
negotiation or other bilateral transaction with a governmental entity; rep-
resentation in such a transaction is governed by Rules 4.1 through 4.4.

PART FOUR 
TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

RULE 4.1  TRUTHFULNESS IN STATEMENTS  
   TO OTHERS
 In the course of representing a client a lawyer shall not 
knowingly:

(a) make a false statement of material fact or law to a 
third person; or

(b) fail to disclose a material fact to a third person when 
disclosure is necessary to avoid assisting a criminal or fraudu-
lent act by a client, unless disclosure is prohibited by Rule 1.6.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

Misrepresentation

 [1] A lawyer is required to be truthful when dealing with others on a 
client’s behalf, but generally has no affirmative duty to inform an oppos-
ing party of relevant facts. A misrepresentation can occur if the lawyer 
incorporates or affirms a statement of another person that the lawyer 
knows is false. Misrepresentations can also occur by failure to act.

Statements of Fact

 [2] This Rule refers to statements of fact. Whether a particular 
statement should be regarded as one of fact can depend on the circum-
stances. Under generally accepted conventions in negotiation, certain 
types of statements ordinarily are not taken as statements of material 
fact. Comments which fall under the general category of “puffing” do 
not violate this rule. Estimates of price or value placed on the subject of 
a transaction and a party’s intentions as to an acceptable settlement of a 
claim are in this category, and so is the existence of an undisclosed princi-
pal except where nondisclosure of the principal would constitute fraud.

Fraud by Client

 [3] Paragraph (b) recognizes that substantive law may require a 
lawyer to disclose certain information to avoid being deemed to have 
assisted the client’s crime or fraud. The requirement of disclosure cre-
ated by this paragraph is, however, subject to the obligations created by 
Rule 1.6: Confidentiality of Information.

RULE 4.2  COMMUNICATION WITH PERSON  
   REPRESENTED BY COUNSEL

(a) A lawyer who is representing a client in a matter 
shall not communicate about the subject of the representation 
with a person the lawyer knows to be represented by another 

lawyer in the matter, unless the lawyer has the consent of the 
other lawyer or is authorized to do so by law or court order.

(b) Attorneys for the State and Federal Government shall 
be subject to this Rule in the same manner as other attorneys 
in this State.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] This Rule does not prohibit communication with a repre-
sented person, or an employee or agent of such a person, concerning 
matters outside the representation. For example, the existence of 
a controversy between a government entity and a private party, or 
between two organizations, does not prohibit a lawyer for either from 
communicating with nonlawyer representatives of the other regard-
ing a separate matter. Nor does this Rule preclude communication 
with a represented person who is seeking advice from a lawyer who 
is not otherwise representing a client in the matter. A lawyer having 
independent justification or legal authorization for communicating 
with a represented person is permitted to do so. Communications 
authorized by law include, for example, the right of a party to a con-
troversy with a government entity to speak with government officials 
about the matter.

 [2] Communications authorized by law also include constitu-
tionally permissible investigative activities of lawyers representing 
governmental entities, directly or through investigative agents, prior 
to the commencement of criminal or civil enforcement proceedings, 
when there is applicable judicial precedent that either has found the 
activity permissible under this Rule or has found this Rule inapplicable. 
However, the Rule imposes ethical restrictions that go beyond those 
imposed by constitutional provisions.

 [3] This Rule applies to communications with any person, whether 
or not a party to a formal adjudicative proceeding, contract or negotia-
tion, who is represented by counsel concerning the matter to which the 
communication relates.

 [4A] In the case of an organization, this Rule prohibits communi-
cations with an agent or employee of the organization who supervises, 
directs or regularly consults with the organization’s lawyer concerning 
the matter or has authority to obligate the organization with respect 
to the matter, or whose act or omission in connection with the matter 
may be imputed to the organization for purposes of civil or criminal 
liability. See Formal Advisory Opinion 87-6. If an agent or employee 
of the organization is represented in the matter by his or her own coun-
sel, the consent by that counsel to a communication will be sufficient 
for purposes of this Rule. Compare Rule 3.4(f). Communication with a 
former employee of a represented organization is discussed in Formal 
Advisory Opinion 94-3.

 [4B] In administering this Rule it should be anticipated that in 
many instances, prior to the beginning of the interview, the interview-
ing lawyer will not possess sufficient information to determine whether 
the relationship of the interviewee to the entity is sufficiently close 
to place the person in the “represented” category. In those situations 
the good faith of the lawyer in undertaking the interview should be 
considered. Evidence of good faith includes an immediate and candid 
statement of the interest of the person on whose behalf the interview is 
being taken, a full explanation of why that person’s position is adverse 
to the interests of the entity with which the interviewee is associated, 
the exploration of the relationship issue at the outset of the interview 
and the cessation of the interview immediately upon determination that 
the interview is improper.

 [5] The prohibition on communications with a represented person 
only applies, however, in circumstances where the lawyer knows that 
the person is in fact represented in the matter to be discussed. This 
means that the lawyer has actual knowledge of the fact of the representa-
tion; but such actual knowledge may be inferred from the circumstances. 
See Rule 1.0. Such an inference may arise in circumstances where there 
is substantial reason to believe that the person with whom communi-
cation is sought is represented in the matter to be discussed. Thus, a 
lawyer cannot evade the requirement of obtaining the consent of counsel 
by ignoring the obvious.

 [6] In the event the person with whom the lawyer communicates is 
not known to be represented by counsel in the matter, the lawyer’s com-
munications are subject to Rule 4.3.

 [6A] A lawyer who is uncertain whether a communication with 
a represented person is permissible may seek a court order. A lawyer 
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may also seek a court order in exceptional circumstances to authorize 
a communication that would otherwise be prohibited by this Rule, for 
example, where communication with a person represented by counsel is 
necessary to avoid reasonably certain injury.

 [7] The anti-contact rule serves important public interests which 
preserve the proper functioning of the judicial system and the administra-
tion of justice by a) protecting against misuse of the imbalance of legal 
skill between a lawyer and layperson; b) safe-guarding the client-lawyer 
relationship from interference by adverse counsel; c) ensuring that all 
valid claims and defenses are raised in response to inquiry from adverse 
counsel; d) reducing the likelihood that clients will disclose privileged or 
other information that might harm their interests; and e) maintaining the 
lawyers ability to monitor the case and effectively represent the client.

 [8] Parties to a matter may communicate directly with each other 
because this Rule is not intended to affect communications between 
parties to an action entered into independent of and not at the request or 
direction of counsel. 

RULE 4.3      DEALING WITH UNREPRESENTED   
   PERSON
 In dealing on behalf of a client with a person who is not repre-
sented by counsel, a lawyer shall not:

(a) state or imply that the lawyer is disinterested; when 
the lawyer knows or reasonably should know that the unrepre-
sented person misunderstands the lawyer’s role in the matter, 
the lawyer shall make reasonable efforts to correct the misun-
derstanding; and

(b) give advice other than the advice to secure counsel, if 
a lawyer knows or reasonably should know that the interests 
of such a person are or have a reasonable possibility of being 
in conflict with the interests of the client.

The maximum penalty for a violation of this Rule is disbarment.

Comment

 [1] An unrepresented person, particularly one not experienced in 
dealing with legal matters, might assume that a lawyer is disinterested 
in loyalties or is a disinterested authority on the law even when the 
lawyer represents a client. In order to avoid a misunderstanding, a 
lawyer will typically need to identify the lawyer’s client and, where 
necessary, explain that the client has interests opposed to those of the 
unrepresented person. For misunderstandings that sometimes arise 
when a lawyer for an organization deals with an unrepresented con-
stituent, see Rule 1.13(f).

 [2] The Rule distinguishes between situations involving unrepre-
sented persons whose interests may be adverse to those of the lawyer’s 
client and those in which the person’s interests are not in conflict with 
the client’s. In the former situation, the possibility that the lawyer will 
compromise the unrepresented person’s interests is so great that the 
Rule prohibits the giving of any advice, apart from the advice to obtain 
counsel. Whether a lawyer is giving impermissible advice may depend 
on the experience and sophistication of the unrepresented person, as 
well as the setting in which the behavior and comments occur. This 
Rule does not prohibit a lawyer from negotiating the terms of a trans-
action or settling a dispute with an unrepresented person. So long as 
the lawyer has explained that the lawyer represents an adverse party 
and is not representing the person, the lawyer may inform the person 
of the terms on which the lawyer’s client will enter into an agree-
ment or settle a matter, prepare documents that require the person’s 
signature and explain the lawyer’s own view of the meaning of the 
document or the lawyer’s view of the underlying legal obligations.

RULE 4.4      RESPECT FOR RIGHTS OF THIRD   
   PERSONS
 In representing a client, a lawyer shall not use means that have 
no substantial purpose other than to embarrass, delay, or burden a 
third person, or use methods of obtaining evidence that violate the 
legal rights of such a person.
 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Responsibility to a client requires a lawyer to subordinate 
the interests of others to those of the client, but that responsibility 
does not imply that a lawyer may disregard the rights of third persons. 
It is impractical to catalogue all such rights, but they include legal 
restrictions on methods of obtaining evidence from third persons and 
unwarranted intrusions into privileged relationships.

PART FIVE 
LAW FIRMS AND ASSOCIATIONS

RULE 5.1      RESPONSIBILITIES OF PARTNERS   
            MANAGERS AND SUPERVISORY LAWYERS

(a) A law firm partner as defined in Rule 1.0(l), and a 
lawyer who individually or together with other lawyers pos-
sesses comparable managerial authority in a law firm, shall 
make reasonable efforts to ensure that the firm has in effect 
measures giving reasonable assurance that all lawyers in the 
firm conform to the Georgia Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over 
another lawyer shall make reasonable efforts to ensure that 
the other lawyer conforms to the Georgia Rules of Professional 
Conduct.

(c) A lawyer shall be responsible for another lawyer’s vio-
lation of the Georgia Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific 
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable mana-
gerial authority in the law firm in which the other lawyer 
practices or has direct supervisory authority over the 
other lawyer, and knows of the conduct at a time when its 
consequences can be avoided or mitigated but fails to take 
reasonable remedial action.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] Paragraph (a) applies to lawyers who have managerial author-
ity over the professional work of a firm. See Rule 1.0(e). This includes 
members of a partnership, the shareholders in a law firm organized as 
a professional corporation, and members of other associations autho-
rized to practice law; lawyers having comparable managerial authority 
in a legal services organization or a law department of an enterprise or 
government agency; and lawyers who have intermediate managerial 
responsibilities in a firm. Paragraph (b) applies to lawyers who have 
supervisory authority over the work of other lawyers in a firm.

 [2] Paragraph (a) requires lawyers with managerial authority 
within a firm to make reasonable efforts to establish internal poli-
cies and procedures designed to provide reasonable assurance that all 
lawyers in the firm will conform to the Georgia Rules of Professional 
Conduct. Such policies and procedures include those designed to detect 
and resolve conflicts of interest, identify dates by which actions must 
be taken in pending matters, account for client funds and property and 
ensure that inexperienced lawyers are properly supervised. 

 [3] Other measures that may be required to fulfill the responsibil-
ity prescribed in paragraph (a) can depend on the firm’s structure and 
the nature of its practice. In a small firm of experienced lawyers, infor-
mal supervision and periodic review of compliance with the required 
systems ordinarily will suffice. In a large firm, or in practice situations 
in which difficult ethical problems frequently arise, more elaborate 
measures may be necessary. Some firms, for example, have a procedure 
whereby junior lawyers can make confidential referral of ethical prob-
lems directly to a designated senior partner or special committee. See 
Rule 5.2. Firms, whether large or small, may also rely on continuing 
legal education in professional ethics. In any event, the ethical atmo-
sphere of a firm can influence the conduct of all its members, and the 
partners may not assume that all lawyers associated with the firm will 
inevitably conform to the Rules.

 [4] Paragraph (c) expresses a general principle of personal respon-
sibility for acts of another. See also Rule 8.4(a).

 [5] Paragraph (c)(2) defines the duty of a partner or other lawyer 
having comparable managerial authority in a law firm, as well as a law-
yer who has direct supervisory authority over performance of specific 
legal work by another lawyer. Whether a lawyer has supervisory author-
ity in particular circumstances is a question of fact. Partners and lawyers 
with comparable authority have at least indirect responsibility for all 
work being done by the firm, while a partner or manager in charge of a 
particular matter ordinarily also has supervisory responsibility for the 
work of other firm lawyers engaged in the matter. Appropriate remedial 
action by a partner or managing lawyer would depend on the immediacy 
of that lawyer’s involvement and the seriousness of the misconduct. A 
supervisor is required to intervene to prevent avoidable consequences 
of misconduct if the supervisor knows that the misconduct occurred. 
Thus, if a supervising lawyer knows that a subordinate misrepresented a 
matter to an opposing party in negotiation, the supervisor as well as the 
subordinate has a duty to correct the resulting misapprehension.
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 [6] Professional misconduct by a lawyer under supervision could 
reveal a violation of paragraph (b) on the part of the supervisory lawyer 
even though it does not entail a violation of paragraph (c) because there 
was no direction, ratification or knowledge of the violation.

 [7] Apart from this Rule and Rule 8.4(a), a lawyer does not have 
disciplinary liability for the conduct of a partner, associate or subordi-
nate. Whether a lawyer may be liable civilly or criminally for another 
lawyer’s conduct is a question of law beyond the scope of these Rules.

 [8] The duties imposed by this Rule on managing and supervising 
lawyers do not alter the personal duty of each lawyer in a firm to abide 
by the Georgia Rules of Professional Conduct. See Rule 5.2(a).

RULE 5.2  RESPONSIBILITIES OF A SUBORDINATE  
   LAWYER

(a) A lawyer is bound by the Georgia Rules of 
Professional Conduct notwithstanding that the lawyer acted at 
the direction of another person.

(b) A subordinate lawyer does not violate the Georgia 
Rules of Professional Conduct if that lawyer acts in accor-
dance with a supervisory lawyer’s reasonable resolution of an 
arguable question of professional duty.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] Although a lawyer is not relieved of responsibility for a viola-
tion by the fact that the lawyer acted at the direction of a supervisor, that 
fact may be relevant in determining whether a lawyer had the knowl-
edge required to render conduct a violation of the Rules. For example, if 
a subordinate filed a frivolous pleading at the direction of a supervisor, 
the subordinate would not be guilty of a professional violation unless the 
subordinate knew of the document’s frivolous character.

 [2] When lawyers in a supervisor-subordinate relationship encounter 
a matter involving professional judgment as to ethical duty, the supervisor 
may assume responsibility for making the judgment. Otherwise a consis-
tent course of action or position could not be taken. If the question can 
reasonably be answered only one way, the duty of both lawyers is clear 
and they are equally responsible for fulfilling it. However, if the question 
is reasonably arguable, someone has to decide upon the course of action. 
That authority ordinarily reposes in the supervisor and a subordinate 
may be guided accordingly. For example, if a question arises whether the 
interests of two clients conflict under Rule 1.7: Conflict of Interest, the 
supervisor’s reasonable resolution of the question should protect the sub-
ordinate professionally if the resolution is subsequently challenged.

RULE 5.3  RESPONSIBILITIES REGARDING 
   NONLAWYER ASSISTANTS
 With respect to a nonlawyer employed or retained by or asso-
ciated with a lawyer:

(a) a partner, and a lawyer who individually or together 
with other lawyers possesses comparable managerial authority 
in a law firm, shall make reasonable efforts to ensure that the 
firm has in effect measures giving reasonable assurance that 
the person’s conduct is compatible with the professional obli-
gations of the lawyer;

(b) a lawyer having direct supervisory authority over the 
nonlawyer shall make reasonable efforts to ensure that the 
person’s conduct is compatible with the professional obliga-
tions of the lawyer;

(c) a lawyer shall be responsible for conduct of such 
a person that would be a violation of the Georgia Rules of 
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the 
specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner in the law firm in which 
the person is employed, or has direct supervisory authority 
over the person, and knows of the conduct at a time when its 
consequences can be avoided or mitigated but fails to take 
reasonable remedial action; and

(d) a lawyer shall not allow any person who has been sus-
pended or disbarred and who maintains a presence in an office 
where the practice of law is conducted by the lawyer, to:

(1) represent himself or herself as a lawyer or person 
with similar status;

(2) have any contact with the clients of the lawyer 
either in person, by telephone or in writing; or

(3) have any contact with persons who have legal 
dealings with the office either in person, by telephone or in 
writing.

 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] Lawyers generally employ assistants in their practice, includ-
ing secretaries, investigators, law student interns, and paraprofessionals. 
Such assistants, whether employees or independent contractors, act for the 
lawyer in rendition of the lawyer’s professional services. A lawyer should 
give such assistants appropriate instruction and supervision concerning 
the ethical aspects of their employment, particularly regarding the obliga-
tion not to disclose information relating to representation of the client, and 
should be responsible for their work product. The measures employed in 
supervising nonlawyers should take account of the fact that they do not 
have legal training and are not subject to professional discipline.

 [2] Paragraph (a) requires lawyers with managerial authority 
within a law firm to make reasonable efforts to establish internal 
policies and procedures designed to provide reasonable assurance 
that nonlawyers in the firm will act in a way compatible with the 
Georgia Rules of Professional Conduct. See Comment [1] to Rule 5.1. 
Paragraph (b) applies to lawyers who have supervisory authority over 
the work of a nonlawyer. Paragraph (c) specifies the circumstances in 
which a lawyer is responsible for conduct of a nonlawyer that would 
be a violation of the Georgia Rules of Professional Conduct if engaged 
in by a lawyer.

 [3] The prohibitions of paragraph (d) apply to professional conduct 
and not to social conversation unrelated to the representation of clients 
or legal dealings of the law office, or the gathering of general informa-
tion in the course of working in a law office. The thrust of the restriction 
is to prevent the unauthorized practice of law in a law office by a person 
who has been suspended or disbarred.

RULE 5.4  PROFESSIONAL INDEPENDENCE OF A 
   LAWYER

(a) A lawyer or law firm shall not share legal fees with a 
nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm, 
partner, or associate may provide for the payment of 
money, over a reasonable period of time after the lawyer’s 
death, to the lawyer’s estate or to one or more specified 
persons;

(2) a lawyer or law firm who purchases the practice 
of a deceased, disabled, or disappeared lawyer may, pursu-
ant to the provisions of Rule 1.17, pay to the estate or other 
representative of that lawyer the agreed-upon purchase 
price; and

(3) a lawyer or law firm may include nonlawyer 
employees in a compensation or retirement plan, even 
though the plan is based in whole or in part on a profit-
sharing arrangement; and

(4) a lawyer who undertakes to complete unfinished 
business of a deceased lawyer may pay to the estate of the 
deceased lawyer that proportion of the total compensa-
tion which fairly represents the services rendered by the 
deceased lawyer.

(5) a lawyer may pay a referral fee to a bar-operated 
non-profit lawyer referral service where such fee is calcu-
lated as a percentage of legal fees earned by the lawyer to 
whom the service has referred a matter pursuant to Rule 
7.3: Direct Contact with Prospective Clients.

(b) A lawyer shall not form a partnership with a non-
lawyer if any of the activities of the partnership consist of the 
practice of law.

(c) A lawyer shall not permit a person who recommends, 
employs, or pays the lawyer to render legal services for anoth-
er to direct or regulate the lawyer’s professional judgment in 
rendering such legal services.

(d) A lawyer shall not practice with or in the form of a 
professional corporation or association authorized to practice 
law for a profit, if:

(1) a nonlawyer owns any interest therein, except that 
a fiduciary representative of the estate of a lawyer may hold 
the stock or interest of the lawyer for a reasonable time dur-
ing administration;

(2) a nonlawyer is a corporate director or officer 
thereof; or

(3) a nonlawyer has the right to direct or control the 
professional judgment of a lawyer.

(e) A lawyer may:
(1) Provide legal services to clients while working with 

other lawyers or law firms practicing in, and organized 
under the rules of, other jurisdictions, whether domestic or 
foreign, that permit non-lawyers to participate in the man-
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agement of such firms, have equity ownership in such firms, 
or share in legal fees generated by such firms; and

(2) Share legal fees arising from such legal services 
with such other lawyers or law firms to the same extent 
as the sharing of legal fees is permitted under applicable 
Georgia Rules of Professional Conduct.

(3) The activities permitted under the preceding por-
tion of this paragraph (e) are subject to the following:

(i) The association shall not compromise or inter-
fere with the lawyer’s independence of professional 
judgment, the client-lawyer relationship between the 
client and the lawyer, or the lawyer’s compliance with 
these Rules; and

(ii) Nothing in this paragraph (e) is intended to 
affect the lawyer’s obligation to comply with other 
applicable Rules of Professional Conduct, or to alter the 
forms in which a lawyer is permitted to practice, includ-
ing but not limited to the creation of an alternative 
business structure in Georgia.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] The provisions of this Rule express traditional limitations on 
sharing fees. These limitations are to protect the lawyer’s professional 
independence of judgment. Where someone other than the client pays 
the lawyer’s fee or salary, or recommends employment of the lawyer, 
that arrangement does not modify the lawyer’s obligation to the client. 
As stated in paragraph (c), such arrangements should not interfere with 
the lawyer’s professional judgment.

 [2] The provisions of paragraph (e) of this Rule are not intended 
to allow a Georgia lawyer or law firm to create or participate in alter-
native business structures (ABS) in Georgia.  An alternative business 
structure is a law firm where a non-lawyer is a manager of the firm, or 
has an ownership-type interest in the firm. A law firm may also be an 
ABS where another body is a manager of the firm, or has an owner-
ship-type interest in the firm. This Rule only allows a Georgia lawyer 
to work with an ABS outside of the state of Georgia and to share fees 
for that work.

RULE 5.5   UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE OF 
LAW

(a) A lawyer shall not practice law in a jurisdiction in 
violation of the regulation of the legal profession in that juris-
diction, or assist another in doing so.

(b) A Domestic Lawyer shall not:
(1) except as authorized by these Rules or other law, 

establish an office or other systematic and continuous pres-
ence in this jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise represent that 
the Domestic Lawyer is admitted to practice law in this 
jurisdiction. 

(c) A Domestic Lawyer, who is not disbarred or suspend-
ed from practice in any jurisdiction, may provide legal services 
on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who actively 
participates in the matter;

(2) are in or reasonably related to a pending or potential 
proceeding before a tribunal in this or another jurisdiction, 
if the Domestic Lawyer, or a person the Domestic Lawyer is 
assisting, is authorized by law or order to appear in such pro-
ceeding or reasonably expects to be so authorized; 

(3) are in or reasonably related to a pending or poten-
tial arbitration, mediation, or other alternative dispute 
resolution proceeding in this or another jurisdiction, if 
the services arise out of or are reasonably related to the 
Domestic Lawyer’s practice in a jurisdiction in which the 
Domestic Lawyer is admitted to practice and are not servic-
es for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise 
out of or are reasonably related to the Domestic Lawyer’s 
practice in a jurisdiction in which the Domestic Lawyer is 
admitted to practice.

(d) A Domestic Lawyer, who is not disbarred or suspend-
ed from practice in any jurisdiction, may provide legal services 
in this jurisdiction that:

(1) are provided to the Domestic Lawyer’s employer 
or its organizational affiliates and are not services for which 
the forum requires pro hac vice admission; or

(2) are services that the Domestic Lawyer is authorized 
to provide by federal law or other law of this jurisdiction. 

(e) A Foreign Lawyer shall not, except as authorized by 
this Rule or other law, establish an office or other systematic 
and continuous presence in this jurisdiction for the practice of 
law, or hold out to the public or otherwise represent that the 
lawyer is admitted to practice law in this jurisdiction. Such 
a Foreign Lawyer does not engage in the unauthorized prac-
tice of law in this jurisdiction when on a temporary basis the 
Foreign Lawyer performs services in this jurisdiction that:

(1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who actively 
participates in the matter;

(2) are in or reasonably related to a pending or poten-
tial proceeding before a tribunal held or to be held in a 
jurisdiction outside the United States if the Foreign Lawyer, 
or a person the Foreign Lawyer is assisting, is authorized by 
law or by order of the tribunal to appear in such proceeding 
or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or poten-
tial arbitration, mediation, or other alternative dispute 
resolution proceedings held or to be held in this or another 
jurisdiction, if the services arise out of or are reasonably 
related to the Foreign Lawyer’s practice in a jurisdiction in 
which the Foreign Lawyer is admitted to practice;

(4) are not within paragraphs (2) or (3) and
(i) are performed for a client who resides or has 

an office in a jurisdiction in which the Foreign Lawyer 
is authorized to practice to the extent of that authoriza-
tion; or

(ii) arise out of or are reasonably related to a mat-
ter that has a substantial connection to a jurisdiction in 
which the lawyer is authorized to practice to the extent 
of that authorization; or

(iii) are governed primarily by international law or 
the law of a non-United States jurisdiction.

(f) A Foreign Lawyer, who is not disbarred or suspended 
from practice in any jurisdiction, may provide legal services in 
this jurisdiction subject to the following conditions:

(1) The services are provided to the Foreign Lawyer’s 
employer or its organizational affiliates and are not services 
for which the forum requires pro hac vice admission; and

(2) The Foreign Lawyer is and remains in this country 
in lawful immigration status and complies with all relevant 
provisions of United States immigration laws.

(g) For purposes of the grants of authority found in (e) 
and (f) above, the Foreign Lawyer must be a member in good 
standing of a recognized legal profession in a foreign jurisdic-
tion, the members of which are admitted to practice as lawyers 
or counselors at law or the equivalent and subject to effective 
regulation and discipline by a duly constituted professional 
body or a public authority.

(h) A person who is not a member of the State Bar of 
Georgia, but who is allowed to practice law in Georgia on a 
limited basis pursuant to Supreme Court of Georgia Rules 
Part XXI, Rule 121, Provision Of Legal Services Following 
Determination Of Major Disaster, may provide legal services 
in this state to the extent allowed by said Rule.

(i) A person who is not a member of the State Bar of 
Georgia, but who is allowed to practice law in Georgia on a 
limited basis pursuant to Supreme Court of Georgia Rules 
Part XV, Rules 91-95, Student Practice Rule, may provide 
legal services in this state to the extent allowed by said Rule.

(j) A person who is not a member of the State Bar of 
Georgia, but who is allowed to practice law in Georgia on a 
limited basis pursuant to Supreme Court of Georgia Rules 
Part XVI, Rules 97-103, Law School Graduates, may provide 
legal services in this state to the extent allowed by said Rule.

(k) A person who is not a member of the State Bar of 
Georgia, but who is allowed to practice law in Georgia on a 
limited basis pursuant to Supreme Court of Georgia Rules 
Part XX, Rules 114-120, Extended Public Service Program, 
may provide legal services in this state to the extent allowed by 
said Rule.

 The maximum penalty for a violation of this Rule is disbarment. 

 Comment 

 [1] A lawyer may practice law only in a jurisdiction in which the 
lawyer is authorized to practice. A lawyer may be admitted to practice 
law in a jurisdiction on a regular basis or may be authorized by court 
rule or order or by law to practice for a limited purpose or on a restricted 
basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, 
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whether through the lawyer’s direct action or by the lawyer assisting 
another person.

 [2] The definition of the practice of law is established by law and 
varies from one jurisdiction to another. Whatever the definition, limit-
ing the practice of law to members of the bar protects the public against 
rendition of legal services by unqualified persons. This Rule does not 
prohibit a lawyer from employing the services of paraprofessionals and 
delegating functions to them, so long as the lawyer supervises the del-
egated work and retains responsibility for their work. See Rule 5.3.

 [3] A lawyer may provide professional advice and instruction 
to nonlawyers whose employment requires knowledge of the law; for 
example, claims adjusters, employees of financial or commercial institu-
tions, social workers, accountants and persons employed in government 
agencies. Lawyers also may assist independent nonlawyers, such as 
paraprofessionals, who are authorized by the law of a jurisdiction to pro-
vide particular law-related services. In addition, a lawyer may counsel 
nonlawyers who wish to proceed pro se.

 [4] Other than as authorized by law or this Rule, a Domestic 
Lawyer violates paragraph (b) and a Foreign Lawyer violates paragraph 
(e) if the Domestic or Foreign Lawyer establishes an office or other 
systematic and continuous presence in this jurisdiction for the practice 
of law. Presence may be systematic and continuous even if the Domestic 
or Foreign Lawyer is not physically present here. Such Domestic or 
Foreign Lawyer must not hold out to the public or otherwise represent 
that the Domestic or Foreign Lawyer is admitted to practice law in this 
jurisdiction. See also Rules 7.1(a) and 7.5(b).

 [5] There are occasions in which a Domestic or Foreign Lawyer, 
who is not disbarred or suspended from practice in any jurisdiction, may 
provide legal services on a temporary basis in this jurisdiction under 
circumstances that do not create an unreasonable risk to the interests of 
their clients, the public or the courts. Paragraph (c) identifies four such 
circumstances for the Domestic Lawyer. Paragraph (e) identifies five 
such circumstances for the Foreign Lawyer. The fact that conduct is 
not so identified does not imply that the conduct is or is not authorized. 
With the exception of paragraphs (d)(1) and (d)(2), this Rule does not 
authorize a Domestic Lawyer to establish an office or other systematic 
and continuous presence in this jurisdiction without being admitted to 
practice generally here. 

 [6] There is no single test to determine whether a Foreign or 
Domestic Lawyer’s services are provided on a “temporary basis” in this 
jurisdiction, and may therefore be permissible under paragraph (c) or 
paragraph (e). Services may be “temporary” even though the Foreign or 
Domestic Lawyer provides services in this jurisdiction on a recurring 
basis, or for an extended period of time, as when the Domestic Lawyer 
is representing a client in a single lengthy negotiation or litigation.

 [7] Paragraphs (c) and (d) apply to Domestic Lawyers. Paragraphs 
(e) and (f) apply to Foreign Lawyers. Paragraphs (c) and (e) contemplate 
that the Domestic or Foreign Lawyer is authorized to practice in the 
jurisdiction in which the Domestic or Foreign Lawyer is admitted and 
excludes a Domestic or Foreign Lawyer who while technically admit-
ted is not authorized to practice, because, for example, the Domestic or 
Foreign Lawyer is on inactive status. 

 [8] Paragraph (c)(1) recognizes that the interests of clients and 
the public are protected if a Domestic Lawyer associates with a lawyer 
licensed to practice in this jurisdiction. Paragraph (e)(1) recognizes that 
the interests of clients and the public are protected if a Foreign Lawyer 
associates with a lawyer licensed to practice in this jurisdiction. For 
these paragraphs to apply, however, the lawyer admitted to practice in 
this jurisdiction must actively participate in and share responsibility for 
the representation of the client. 

 [9] Domestic Lawyers not admitted to practice generally in a 
jurisdiction may be authorized by law or order of a tribunal or an admin-
istrative agency to appear before the tribunal or agency. This authority 
may be granted pursuant to formal rules governing admission pro hac 
vice or pursuant to informal practice of the tribunal or agency. Under 
paragraph (c)(2), a Domestic Lawyer does not violate this Rule when 
the Domestic Lawyer appears before a tribunal or agency pursuant to 
such authority. To the extent that a court rule or other law of this juris-
diction requires a Domestic Lawyer to obtain admission pro hac vice 
before appearing before a tribunal or administrative agency, this Rule 
requires the Domestic Lawyer to obtain that authority.

 [10] Paragraph (c)(2) also provides that a Domestic Lawyer ren-
dering services in this jurisdiction on a temporary basis does not violate 
this Rule when the Domestic Lawyer engages in conduct in anticipa-
tion of a proceeding or hearing in a jurisdiction in which the Domestic 

Lawyer is authorized to practice law or in which the Domestic Lawyer 
reasonably expects to be admitted pro hac vice. Examples of such 
conduct include meetings with the client, interviews of potential wit-
nesses, and the review of documents. Similarly, a Domestic Lawyer may 
engage in conduct temporarily in this jurisdiction in connection with 
pending litigation in another jurisdiction in which the Domestic Lawyer 
is or reasonably expects to be authorized to appear, including taking 
depositions in this jurisdiction.

 [11] When a Domestic Lawyer has been or reasonably expects to 
be admitted to appear before a court or administrative agency, paragraph 
(c)(2) also permits conduct by lawyers who are associated with that 
lawyer in the matter, but who do not expect to appear before the court 
or administrative agency. For example, subordinate Domestic Lawyers 
may conduct research, review documents, and attend meetings with wit-
nesses in support of the Domestic Lawyer responsible for the litigation.

 [12] Paragraph (c)(3) permits a Domestic Lawyer, and Paragraph 
(e)(3) permits a Foreign Lawyer, to perform services on a temporary 
basis in this jurisdiction if those services are in or reasonably related to 
a pending or potential arbitration, mediation, or other alternative dispute 
resolution proceeding in this or another jurisdiction, if the services arise 
out of or are reasonably related to the Domestic or Foreign Lawyer’s 
practice in a jurisdiction in which the Domestic or Foreign Lawyer 
is admitted to practice. The Domestic Lawyer, however, must obtain 
admission pro hac vice in the case of a court-annexed arbitration or 
mediation or otherwise if court rules or law so require.

 [13] Paragraph (c)(4) permits a Domestic Lawyer to provide 
certain legal services on a temporary basis in this jurisdiction that arise 
out of or are reasonably related to the Domestic Lawyer’s practice in a 
jurisdiction in which the Domestic Lawyer is admitted but are not within 
paragraphs (c)(2) or (c)(3). These services include both legal services 
and services that nonlawyers may perform but that are considered the 
practice of law when performed by lawyers. Paragraph (e)(4)(i) permits 
a Foreign Lawyer to provide certain legal services in this jurisdiction 
on behalf of a client who resides or has an office in the jurisdiction in 
which the Foreign Lawyer is authorized to practice. Paragraph (e)(4)(ii) 
permits a Foreign Lawyer to provide certain legal services on a tempo-
rary basis in this jurisdiction that arise out of or are reasonably related to 
a matter that has a substantial connection to the jurisdiction in which the 
Foreign Lawyer is authorized to practice. These services include both 
legal services and services that nonlawyers may perform but that are 
considered the practice of law when performed by lawyers.

 [14] Paragraphs (c)(3) and (c)(4) require that the services arise 
out of or be reasonably related to the Domestic Lawyer’s practice in 
a jurisdiction in which the Domestic Lawyer is admitted. Paragraphs 
(e)(3) and (e)(4)(ii) require that the services arise out of or be rea-
sonably related to the Foreign Lawyer’s practice in a jurisdiction 
in which the Foreign Lawyer is admitted to practice. A variety of 
factors may evidence such a relationship. These include but are not 
limited to the following: 

(a) The Domestic or Foreign Lawyer’s client may have been 
previously represented by the Domestic or Foreign Lawyer; or

(b) The Domestic of Foreign Lawyer’s client may be resident 
in, have an office in or have substantial contacts with the jurisdic-
tion in which the Domestic or Foreign Lawyer is admitted; or

(c) The matter, although involving other jurisdictions, may 
have a significant connection with the jurisdiction in which the 
Domestic or Foreign Lawyer is admitted; or

(d) Significant aspects of the Domestic or Foreign Lawyer’s 
work in a specific matter might be conducted in the jurisdiction 
in which the Domestic of Foreign Lawyer is admitted or another 
jurisdiction; or

(e) A significant aspect of the matter may involve the law of the 
jurisdiction in which the Domestic or Foreign Lawyer is admitted; or

(f) Some aspect of the matter may be governed by interna-
tional law or the law of a non-United States jurisdiction; or

(g) The lawyer’s work on the specific matter in this juris-
diction is authorized by the jurisdiction in which the lawyer is 
admitted; or

(h) The client’s activities or the legal issues involve multiple 
jurisdictions, such as when the officers of a multinational corporation 
survey potential business sites and seek the services of their Domestic 
or Foreign Lawyer in assessing the relative merits of each; or

(i) The services may draw on the Domestic or Foreign 
Lawyer’s recognized expertise developed through the regular prac-
tice of law on behalf of clients in matters involving a particular 
body of federal, nationally-uniform, foreign, or international law.

 [15] Paragraph (d) identifies two circumstances in which a 
Domestic Lawyer, who is not disbarred or suspended from practice in 
any jurisdiction, may establish an office or other systematic and con-
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tinuous presence in this jurisdiction for the practice of law as well as 
provide legal services on a temporary basis. Except as provided in para-
graphs (d)(1) and (d)(2), a Domestic Lawyer who establishes an office 
or other systematic or continuous presence in this jurisdiction must 
become admitted to practice law generally in this jurisdiction. 

 [16] Paragraph (d)(1) applies to a Domestic Lawyer who is employed 
by a client to provide legal services to the client or its organizational affili-
ates, i.e., entities that control, are controlled by, or are under common 
control with the employer. This paragraph does not authorize the provision 
of personal legal services to the employer’s officers or employees. The 
paragraph applies to in-house corporate lawyers, government lawyers and 
others who are employed to render legal services to the employer. The 
Domestic Lawyer’s ability to represent the employer outside the jurisdic-
tion in which the Domestic Lawyer is licensed generally serves the interests 
of the employer and does not create an unreasonable risk to the client 
and others because the employer is well situated to assess the Domestic 
Lawyer’s qualifications and the quality of the Domestic Lawyer’s work.

 [17] If an employed Domestic Lawyer establishes an office or 
other systematic presence in this jurisdiction for the purpose of render-
ing legal services to the employer, the Domestic Lawyer may be subject 
to registration or other requirements, including assessments for client 
protection funds and mandatory continuing legal education.

 [18] Paragraph (d)(2) recognizes that a Domestic Lawyer may 
provide legal services in a jurisdiction in which the Domestic Lawyer 
is not licensed when authorized to do so by federal or other law, which 
includes statute, court rule, executive regulation or judicial precedent. 
Paragraph (e)(4)(iii) recognizes that a Foreign Lawyer may provide 
legal services when the services provided are governed by international 
law or the law of a foreign jurisdiction.

 [19] A Domestic or Foreign Lawyer who practices law in this 
jurisdiction pursuant to paragraphs (c), (d), (e) or (f) or otherwise is sub-
ject to the disciplinary authority of this jurisdiction. See Rule 8.5(a).

 [20] In some circumstances, a Domestic Lawyer who practices law 
in this jurisdiction pursuant to paragraphs (c) or (d) may have to inform 
the client that the Domestic Lawyer is not licensed to practice law in this 
jurisdiction. For example, that may be required when the representation 
occurs primarily in this jurisdiction and requires knowledge of the law 
of this jurisdiction. See Rule 1.4. 

 [21] Paragraphs (c), (d), (e) and (f) do not authorize communica-
tions advertising legal services to prospective clients in this jurisdiction 
by Domestic or Foreign Lawyers who are admitted to practice in other 
jurisdictions. Whether and how Domestic or Foreign Lawyers may com-
municate the availability of their services to prospective clients in this 
jurisdiction is governed by Rules 7.1 to 7.5.

RULE 5.6  RESTRICTIONS ON RIGHT TO PRACTICE
 A lawyer shall not participate in offering or making:

(a) a partnership or employment agreement that restricts 
the right of a lawyer to practice after termination of the 
relationship, except an agreement concerning benefits upon 
retirement; or

(b) an agreement in which a restriction on the lawyer’s 
right to practice is part of the settlement of a controversy 
between private parties.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] An agreement restricting the right of partners or associates to 
practice after leaving a firm not only limits their professional autonomy 
but also limits the freedom of clients to choose a lawyer. Paragraph (a) 
prohibits such agreements except for restrictions incident to provisions 
concerning retirement benefits for service with the firm.

 [2] Paragraph (b) prohibits a lawyer from agreeing not to represent 
other persons in connection with settling a claim on behalf of a client.

 [3] This Rule does not apply to prohibit restrictions that may be 
included in the terms of the sale of a law practice pursuant to Rule 1.17: 
Sale of Law Practice.

RULE 5.7   RESPONSIBILITIES REGARDING LAW- 
RELATED SERVICES

(a) A lawyer shall be subject to the Georgia Rules of 
Professional Conduct with respect to the provision of law-

related services, as defined in paragraph (b), if the law-related 
services are provided:

(1) by the lawyer in circumstances that are not distinct 
from the lawyer’s provision of legal services to clients; or

(2) by a separate entity controlled by the lawyer indi-
vidually or with others if the lawyer fails to take reasonable 
measures to assure that a person obtaining the law-related 
services knows that the services of the separate entity are 
not legal services and that the protections of the client-law-
yer relationship do not exist.

(b) The term “law-related services” denotes services that 
might reasonably be performed in conjunction with and in 
substance are related to the provision of legal services, and 
that are not prohibited as unauthorized practice of law when 
provided by a nonlawyer.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] When a lawyer performs law-related services or controls an 
organization that does so, there exists the potential for ethical problems. 
Principal among these is the possibility that the person for whom the 
law-related services are performed fails to understand that the services 
may not carry with them the protections normally afforded as part of the 
client-lawyer relationship. The recipient of the law-related services may 
expect, for example, that the protection of client confidences, prohibi-
tions against representation of persons with conflicting interests, and 
obligations of a lawyer to maintain professional independence apply to 
the provision of law-related services when that may not be the case.

 [2] Rule 5.7: Restrictions Regarding Law-Related Services applies 
to the provision of law-related services by a lawyer even when the 
lawyer does not provide any legal services to the person for whom the 
law-related services are performed. The Rule identifies the circum-
stances in which all of the Georgia Rules of Professional Conduct apply 
to the provision of law-related services. Even when those circumstances 
do not exist, however, the conduct of a lawyer involved in the provision 
of law-related services is subject to those Rules that apply generally to 
lawyer conduct, regardless of whether the conduct involves the provi-
sion of legal services. See, e.g., Rule 8.4: Misconduct.

 [3] When law-related services are provided by a lawyer under cir-
cumstances that are distinct from the lawyer’s provision of legal services 
to clients, the lawyer in providing the law-related services need not adhere 
to the requirements of the Georgia Rules of Professional Conduct as pro-
vided in Rule 5.7(a)(1): Restrictions Regarding Law-Related Services.

 [4] Law-related services also may be provided through an entity 
that is distinct from that through which the lawyer provides legal ser-
vices. If the lawyer individually or with others has control of such an 
entity’s operations, the Rule requires the lawyer to take reasonable mea-
sures to assure that each person using the services of the entity knows 
that the services provided by the entity are not legal services and that the 
Georgia Rules of Professional Conduct that relate to the client-lawyer 
relationship do not apply. A lawyer’s control of an entity extends to the 
ability to direct its operation. Whether a lawyer has such control will 
depend upon the circumstances of the particular case.

 [5] When a client-lawyer relationship exists with a person who is 
referred by a lawyer to a separate law-related service entity controlled 
by the lawyer, individually or with others, the lawyer must comply with 
Rule 1.8(a): Conflict of Interest.

 [6] In taking the reasonable measures referred to in paragraph (a)
(2) to assure that a person using law-related services understands the 
practical effect or significance of the inapplicability of the Georgia 
Rules of Professional Conduct, the lawyer should communicate to the 
person receiving the law-related services, in a manner sufficient to 
assure that the person understands the significance of the fact, that the 
relationship of the person to the business entity will not be a client-
lawyer relationship. The communication should be made before entering 
into an agreement for provision of or providing law-related services, and 
preferably should be in writing.

 [7] The burden is upon the lawyer to show that the lawyer has taken 
reasonable measures under the circumstances to communicate the desired 
understanding. For instance, a sophisticated user of law-related services, 
such as a publicly held corporation, may require a lesser explanation than 
someone unaccustomed to making distinctions between legal services 
and law-related services, such as an individual seeking tax advice from a 
lawyer-accountant or investigative services in connection with a lawsuit.
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 [8] Regardless of the sophistication of potential recipients of law-
related services, a lawyer should take special care to keep separate the 
provision of law-related and legal services in order to minimize the 
risk that the recipient will assume that the law-related services are legal 
services. The risk of such confusion is especially acute when the lawyer 
renders both types of services with respect to the same matter. Under 
some circumstances the legal and law-related services may be so closely 
entwined that they cannot be distinguished from each other, and the 
requirement of disclosure and consultation imposed by paragraph (a)(2) 
of the Rule cannot be met. In such a case a lawyer will be responsible 
for assuring that both the lawyer’s conduct and, to the extent required 
by Rule 5.3: Responsibilities Regarding Nonlawyer Assistants, that of 
nonlawyer employees in the distinct entity which the lawyer controls 
complies in all respects with the Georgia Rules of Professional Conduct.

 [9] A broad range of economic and other interests of clients may 
be served by lawyers’ engaging in the delivery of law-related services. 
Examples of law-related services include providing title insurance, finan-
cial planning, accounting, trust services, real estate counseling, legislative 
lobbying, economic analysis, social work, psychological counseling, tax 
preparation, and paten, medical or environmental consulting.

 [10] When a lawyer is obliged to accord the recipients of such 
services the protections of those Rules that apply to the client-lawyer 
relationship, the lawyer must take special care to heed the proscrip-
tions of the Rules addressing conflict of interest (Rules 1.7 through 
1.11, especially Rules 1.7(b) and 1.8(a),(b) and (f)), and to scrupulously 
adhere to the requirements of Rule 1.6: Confidentiality of Information 
relating to disclosure of confidential information. The promotion of the 
law-related services must also in all respects comply with Rules 7.1 
through 7.3, dealing with advertising and solicitation. In that regard, 
lawyers should take special care to identify the obligations that may be 
imposed as a result of a jurisdiction’s decisional law.

 [11] When the full protections of all of the Georgia Rules of 
Professional Conduct do not apply to the provision of law-related ser-
vices, principles of law external to the Rules, for example, the law of 
principal and agent, govern the legal duties owed to those receiving the 
services. Those other legal principles may establish a different degree 
of protection for the recipient with respect to confidentiality of informa-
tion, conflicts of interest and permissible business relationships with 
clients. See also Rule 8.4: Misconduct.

PART SIX 
PUBLIC SERVICE

RULE 6.1      VOLUNTARY PRO BONO PUBLICO   
   SERVICE
 A lawyer should aspire to render at least (50) hours of pro 
bono publico legal services per year. In fulfilling this responsibility, 
the lawyer should:

(a) provide a substantial portion of the (50) hours of legal 
services without fee or expectation of fee to:

(1) persons of limited means; or
(2) charitable, religious, civic, community, govern-

mental and educational organizations in matters which are 
designed primarily to address the needs of persons of lim-
ited means; and

(b) provide any additional services through:
(1) delivery of legal services at no fee or substantially 

reduced fee to individuals, groups or organizations seeking 
to secure or protect civil rights, civil liberties or public rights, 
or charitable, religious, civic, community, governmental and 
educational organizations in matters in furtherance of their 
organizational purposes, where the payment of standard legal 
fees would significantly deplete the organization’s economic 
resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced 
fee to persons of limited means; or

(3) participation in activities for improving the law, the 
legal system or the legal profession.

 In addition, a lawyer should voluntarily contribute financial 
support to organizations that provide legal services to persons of 
limited means.
 No reporting rules or requirements may be imposed with-
out specific permission of the Supreme Court of Georgia granted 
through amendments to these Rules.
 
 There is no disciplinary penalty for a violation of this Rule.

 Comment

 [1] Every lawyer, regardless of professional prominence or pro-
fessional work load, has a responsibility to provide legal services to 

those unable to pay, and personal involvement in the problems of the 
disadvantaged can be one of the most rewarding experiences in the life 
of a lawyer. The American Bar Association urges all lawyers to provide 
a minimum of 50 hours of pro bono services annually. States, however, 
may decide to choose a higher or lower number of hours of annual ser-
vice (which may be expressed as a percentage of a lawyer’s professional 
time) depending upon local needs and local conditions. It is recognized 
that in some years a lawyer may render greater or fewer hours than 
the annual standard specified, but during the course of his or her legal 
career, each lawyer should render on average per year, the number of 
hours set forth in this Rule. Services can be performed in civil matters or 
in criminal or quasi-criminal matters for which there is no government 
obligation to provide funds for legal representation, such as post-convic-
tion death penalty appeal cases.

 [2] Paragraphs (a)(1) and (2) recognize the critical need for legal 
services that exists among persons of limited means by providing that a 
substantial majority of the legal services rendered annually to the disad-
vantaged be furnished without fee or expectation of fee. Legal services 
under these paragraphs consist of a full range of activities, including 
individual and class representation, the provision of legal advice, leg-
islative lobbying, administrative rule making and the provision of free 
training or mentoring to those who represent persons of limited means. 
The variety of these activities should facilitate participation by govern-
ment lawyers, even when restrictions exist on their engaging in the 
outside practice of law.

 [3] Persons eligible for legal services under paragraphs (a)(1) and (2) 
are those who qualify for participation in programs funded by the Legal 
Services Corporation and those whose incomes and financial resources are 
slightly above the guidelines utilized by such programs but who neverthe-
less cannot afford counsel. Legal services can be rendered to individuals or 
to organizations such as homeless shelters, battered women’s centers and 
food pantries that serve those of limited means. The term “governmental 
organizations” includes, but is not limited to, public protection programs 
and sections of governmental or public sector agencies.

 [4] Because service must be provided without fee or expectation of 
fee, the intent of the lawyer to render free legal services is essential for 
the work performed to fall within the meaning of paragraphs (a)(1) and 
(2). Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected, but the award of statutory lawyers’ fees 
in a case originally accepted as pro bono would not disqualify such ser-
vices from inclusion under this section. Lawyers who do receive fees in 
such cases are encouraged to contribute an appropriate portion of such 
fees to organizations or projects that benefit persons of limited means.

 [5] While it is possible for a lawyer to fulfill the annual respon-
sibility to perform pro bono services exclusively through activities 
described in paragraphs (a)(1) and (2), to the extent that any hours of 
service remain unfulfilled, the remaining commitment can be met in 
a variety of ways as set forth in paragraph (b). Constitutional, statu-
tory or regulatory restrictions may prohibit or impede government and 
public sector lawyers and judges from performing the pro bono ser-
vices outlined in paragraphs (a)(1) and (2). Accordingly, where those 
restrictions apply, government and public sector lawyers and judges 
may fulfill their pro bono responsibility by performing services out-
lined in paragraph (b).

 [6] Paragraph (b)(1) includes the provision of certain types of legal 
services to those whose incomes and financial resources place them 
above limited means. It also permits the pro bono lawyer to accept a 
substantially reduced fee for services. Examples of the types of issues 
that may be addressed under this paragraph include First Amendment 
claims, Title VII claims and environmental protection claims.

 Additionally, a wide range of organizations may be represented, 
including social service, medical research, cultural and religious groups.

 [7] Paragraph (b)(2) covers instances in which lawyers agree to 
and receive a modest fee for furnishing legal services to persons of lim-
ited means. Participation in judicare programs and acceptance of court 
appointments in which the fee is substantially below a lawyer’s usual 
rate are encouraged under this section.

 [8] Paragraph (b)(3) recognizes the value of lawyers engaging in 
activities that improve the law, the legal system or the legal profession. 
Serving on bar association committees, serving on boards of pro bono 
or legal services programs, taking part in Law Day activities, acting as 
a continuing legal education instructor, a mediator or an arbitrator and 
engaging in legislative lobbying to improve the law, the legal system or 
the profession are a few examples of the many activities that fall within 
this paragraph.
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 [9] Because the provision of pro bono services is a professional 
responsibility, it is the individual ethical commitment of each lawyer. 
Nevertheless, there may be times when it is not feasible for a lawyer to 
engage in pro bono services. At such times a lawyer may discharge the 
pro bono responsibility by providing financial support to organizations 
providing free legal services to persons of limited means. Such financial 
support should be reasonably equivalent to the value of the hours of 
service that would have otherwise been provided. In addition, at times it 
may be more feasible to satisfy the pro bono responsibility collectively, 
as by a firm’s aggregate pro bono activities.

 [10] Because the efforts of individual lawyers are not enough 
to meet the need for free legal services that exists among persons of 
limited means, the government and the profession have instituted 
additional programs to provide those services. Every lawyer should 
financially support such programs, in addition to either providing 
direct pro bono services or making financial contributions when pro 
bono service is not feasible.

 [11] The responsibility set forth in this Rule is not intended to be 
enforced through disciplinary process.

RULE 6.2  ACCEPTING APPOINTMENTS
 For good cause a lawyer may seek to avoid appointment by a 
tribunal to represent a person.
 
 There is no disciplinary penalty for a violation of this Rule.

 Comment

 [1] A lawyer ordinarily is not obliged to accept a client whose char-
acter or cause the lawyer regards as repugnant. The lawyer’s freedom to 
select clients is, however, qualified. All lawyers have a responsibility to 
assist in providing pro bono publico service. See Rule 6.1: Voluntary Pro 
Bono Publico Service. An individual lawyer fulfills this responsibility 
by accepting a fair share of unpopular matters or indigent or unpopular 
clients. A lawyer may also be subject to appointment by a court to serve 
unpopular clients or persons unable to afford legal services.

Appointed Counsel

 [2] For good cause a lawyer may seek to decline an appoint-
ment to represent a person who cannot afford to retain counsel or 
whose cause is unpopular. Good cause exists if the lawyer could 
not handle the matter competently, see Rule 1.1: Competence, or if 
undertaking the representation would result in an improper conflict 
of interest, for example, when the client or the cause is so repugnant 
to the lawyer as to be likely to impair the client-lawyer relationship 
or the lawyer’s ability to represent the client. A lawyer may also 
seek to decline an appointment if acceptance would be unreasonably 
burdensome, for example, when it would impose a financial sacrifice 
so great as to be unjust.

 [3] An appointed lawyer has the same obligations to the client as 
retained counsel, including the obligations of loyalty and confidentiality, 
and is subject to the same limitations on the client-lawyer relationship, 
such as the obligation to refrain from assisting the client in violation of 
the Rules.

 [4] This Rule is not intended to be enforced through disciplinary 
process.

RULE 6.3  MEMBERSHIP IN LEGAL SERVICES   
   ORGANIZATION
 A lawyer may serve as a director, officer or member of a legal 
services organization, apart from the law firm in which the lawyer 
practices, notwithstanding that the organization serves persons hav-
ing interests adverse to a client of the lawyer. The lawyer shall not 
knowingly participate in a decision or action of the organization:

(a) if participating in the decision or action would be 
incompatible with the lawyer’s obligations to a client under 
Rule 1.7; or

(b) where the decision or action could have a material 
adverse effect on the representation of a client of the organiza-
tion whose interests are adverse to a client of the lawyer.

 
 There is no disciplinary penalty for a violation of this Rule.

 Comment

 [1] Lawyers should be encouraged to support and participate in 
legal service organizations. A lawyer who is an officer or a member of 
such an organization does not thereby have a client-lawyer relationship 
with persons served by the organization. However, there is potential 

conflict between the interests of such persons and the interests of the 
lawyer’s clients. If the possibility of such conflict disqualified a lawyer 
from serving on the board of a legal services organization, the profes-
sion’s involvement in such organizations would be severely curtailed.

 [2] It may be necessary in appropriate cases to reassure a client of 
the organization that the representation will not be affected by conflict-
ing loyalties of a member of the board. Established, written policies in 
this respect can enhance the credibility of such assurances.

RULE 6.4  LAW REFORM ACTIVITIES AFFECTING  
   CLIENT INTERESTS
 A lawyer may serve as a director, officer or member of an 
organization involved in reform of the law or its administration not-
withstanding that the reform may affect the interests of a client of the 
lawyer. When the lawyer knows that the interests of a client may be 
materially benefited by a decision in which the lawyer participates, 
the lawyer shall disclose that fact but need not identify the client.
 
 There is no disciplinary penalty for a violation of this Rule.

 Comment

 [1] Lawyers involved in organizations seeking law reform generally 
do not have a client-lawyer relationship with the organization. See also 
Rule 1.2(b): Scope of Representation. Without this Rule, it might follow 
that a lawyer could not be involved in a bar association law reform program 
that might indirectly affect a client. For example, a lawyer specializing in 
antitrust litigation might be regarded as disqualified from participating in 
drafting revisions of rules governing that subject. In determining the nature 
and scope of participation in such activities, a lawyer should be mindful of 
obligations to clients under other Rules, particularly Rule 1.7: Conflict of 
Interest. A lawyer is professionally obligated to protect the integrity of the 
program by making an appropriate disclosure within the organization when 
the lawyer knows a private client might be materially benefited.

RULE 6.5  NONPROFIT AND COURT-ANNEXED   
   LIMITED LEGAL SERVICES PROGRAMS

(a) A lawyer who, under the auspices of a program 
sponsored by a nonprofit organization or court, provides 
short-term limited legal services to a client, normally through 
a one-time consultation, without expectation by either lawyer 
or the client that the lawyer will provide continuing represen-
tation in the matter and without expectation that the lawyer 
will receive a fee from the client for the services provided: 

(1) is subject to Rules 1.7 and 1.9 (a) only if the lawyer 
knows that the representation of the client involves a con-
flict of interest; and

(2) is subject to Rule 1.10 only if the lawyer knows that 
another lawyer associated with the lawyer in a law firm is 
disqualified by Rule 1.7 or 1.9 (a) with respect to the matter.

(b) Except as provided by paragraph (a) (2), Rule 1.10 is 
inapplicable to a representation governed by this Rule.

(c) The recipient of the consultation authorized under 
paragraph (a) is, for purposes of Rule 1.9, a former client of 
the lawyer providing the service, but that lawyer’s disqualifi-
cation is not imputed to lawyers associated with the lawyer for 
purposes of Rule 1.10.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Legal services organizations, courts and various nonprofit 
organizations have established programs through which lawyers provide 
short-term limited legal services—such as consultation clinics for advice 
or help with the completion of legal forms—that will assist persons to 
address their legal problems without further representation by a lawyer. 
In these programs, such as legal-advice hotlines, advice-only clinics or 
pro se counseling programs, a client-lawyer relationship is established, 
but there is no expectation that the lawyer’s representation of the cli-
ent will continue beyond the limited consultation. Such programs are 
normally operated under circumstances in which it is not feasible for a 
lawyer to systematically screen for conflicts of interest as is generally 
required before undertaking a representation. See, e.g., Rules 1.7, 1.9 
and 1.10.

 [2] A lawyer who provides free short-term limited legal services 
pursuant to this Rule must secure the client’s informed consent to the 
limited scope of the representation. See Rule 1.2 (c). If a short-term 
limited representation would not be reasonable under the circumstances, 
the lawyer may offer advice to the client but must also advise the client 
of the need for further assistance of counsel. Except as provided in this 
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Rule, the Rules of Professional Conduct, including Rules 1.6 and 1.9 
(c), are applicable to the limited representation.

 [3] Because a lawyer who is representing a client in the 
circumstances addressed by this Rule ordinarily is not able to check sys-
tematically for conflicts of interest, paragraph (a) requires compliance 
with Rules 1.7 or 1.9 (a) only if the lawyer knows that the representation 
presents a conflict of interest for the lawyer, and with Rule 1.10 only if 
the lawyer knows that another lawyer in the lawyer’s firm is disqualified 
by Rules 1.7 or 1.9 (a) in the matter.

 [4] Because the limited nature of services significantly reduces 
the risk of conflicts of interest with other matters being handled by the 
lawyer’s firm, paragraph (b) provides that Rule 1.10 is inapplicable to 
a representation governed by this Rule except as provided by paragraph 
(a) (2). Paragraph (a) (2) requires the participating lawyer to comply 
with Rule 1.10 when the lawyer knows that the lawyer’s firm is dis-
qualified by Rules 1.7 or 1.9 (a). By virtue of paragraph (b), however, a 
lawyer’s participation in a short-term limited legal services program will 
not preclude the lawyer’s firm from undertaking or continuing the repre-
sentation of a client with interests adverse to a client being represented 
under the program’s auspices. Nor will the personal disqualification of a 
lawyer participating in the program be imputed to other lawyers partici-
pating in the program.

 [5] If, after commencing a short-term limited representation in 
accordance with this Rule, a lawyer undertakes to represent the client 
in the matter on an ongoing basis, Rules 1.7, 1.9 (a) and 1.10 become 
applicable.

PART SEVEN 
INFORMATION ABOUT LEGAL SERVICES

RULE 7.1  COMMUNICATIONS CONCERNING A  
   LAWYER’S SERVICES

(a) A lawyer may advertise through all forms of public 
media and through written communication not involving 
personal contact so long as the communication is not false, 
fraudulent, deceptive or misleading. By way of illustration, but 
not limitation, a communication is false, fraudulent, deceptive 
or misleading if it:

(1) contains a material misrepresentation of fact or law 
or omits a fact necessary to make the statement considered 
as a whole not materially misleading;

(2) is likely to create an unjustified expectation about 
results the lawyer can achieve, or states or implies that the 
lawyer can achieve results by means that violate the Georgia 
Rules of Professional Conduct or other law;

(3) compares the lawyer’s services with other lawyers’ 
services unless the comparison can be factually substantiated;

(4) fails to include the name of at least one lawyer 
responsible for its content; or

(5) contains any information regarding contingent fees, 
and fails to conspicuously present the following disclaimer:

“Contingent attorneys’ fees refers only to those fees 
charged by attorneys for their legal services. Such fees are not 
permitted in all types of cases. Court costs and other additional 
expenses of legal action usually must be paid by the client.”

(6) contains the language “no fee unless you win or 
collect” or any similar phrase and fails to conspicuously 
present the following disclaimer:

“No fee unless you win or collect” [or insert the similar 
language used in the communication] refers only to fees 
charged by the attorney. Court costs and other additional 
expenses of legal action usually must be paid by the client. 
Contingent fees are not permitted in all types of cases.

(b) A public communication for which a lawyer has given 
value must be identified as such unless it is apparent from the 
context that it is such a communication.

(c) A lawyer retains ultimate responsibility to ensure that 
all communications concerning the lawyer or the lawyer’s ser-
vices comply with the Georgia Rules of Professional Conduct.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] This rule governs the content of all communications about a 
lawyer’s services, including the various types of advertising permitted 
by Rules 7.3 through 7.5. Whatever means are used to make known a 
lawyer’s services, statements about them should be truthful. 

 [2] The prohibition in sub-paragraph (a)(2) of this Rule 7.1: 
Communications Concerning a Lawyer’s Services of statements that 

may create “unjustified expectations” would ordinarily preclude 
advertisements about results obtained on behalf of a client, such as the 
amount of a damage award or the lawyer’s record in obtaining favor-
able verdicts, and advertisements containing client endorsements. Such 
information may create the unjustified expectation that similar results 
can be obtained for others without reference to the specific factual and 
legal circumstances.

Affirmative Disclosure

 [3] In general, the intrusion on the First Amendment right of com-
mercial speech resulting from rationally-based affirmative disclosure 
requirements is minimal, and is therefore a preferable form of regula-
tion to absolute bans or other similar restrictions. For example, there 
is no significant interest in failing to include the name of at least one 
accountable attorney in all communications promoting the services of 
a lawyer or law firm as required by sub-paragraph (a)(5) of Rule 7.1: 
Communications Concerning a Lawyer’s Services. Nor is there any 
substantial burden imposed as a result of the affirmative disclaimer 
requirement of sub-paragraph (a)(6) upon a lawyer who wishes to make 
a claim in the nature of “no fee unless you win.” Indeed, the United 
States Supreme Court has specifically recognized that affirmative dis-
closure of a client’s liability for costs and expenses of litigation may be 
required to prevent consumer confusion over the technical distinction 
between the meaning and effect of the use of such terms as “fees” and 
“costs” in an advertisement.

 [4] Certain promotional communications of a lawyer may, as a 
result of content or circumstance, tend to mislead a consumer to mistak-
enly believe that the communication is something other than a form of 
promotional communication for which the lawyer has paid. Examples 
of such a communication might include advertisements for seminars on 
legal topics directed to the lay public when such seminars are sponsored 
by the lawyer, or a newsletter or newspaper column which appears 
to inform or to educate about the law. Paragraph (b) of this Rule 7.1: 
Communications Concerning a Lawyer’s Services would require affir-
mative disclosure that a lawyer has given value in order to generate 
these types of public communications if such is in fact the case.

Accountability

 [5] Paragraph (c) makes explicit an advertising attorney’s ultimate 
responsibility for all the lawyer’s promotional communications and 
would suggest that review by the lawyer prior to dissemination is advis-
able if any doubts exist concerning conformity of the end product with 
these Rules. Although prior review by disciplinary authorities is not 
required by these Rules, lawyers are certainly encouraged to contact dis-
ciplinary authorities prior to authorizing a promotional communication 
if there are any doubts concerning either an interpretation of these Rules 
or their application to the communication.

RULE 7.2  ADVERTISING
(a) Subject to the requirements of Rules 7.1 and 7.3, a 

lawyer may advertise services through:
(1) public media, such as a telephone directory, legal 

directory, newspaper or other periodical;
(2) outdoor advertising;
(3) radio or television;
(4) written, electronic or recorded communication.

(b) A copy or recording of an advertisement or commu-
nication shall be kept for two years after its last dissemination 
along with a record of when and where it was used.

(c) Prominent disclosures. Any advertisement for legal 
services directed to potential clients in Georgia, or intended 
to solicit employment for delivery of any legal services in 
Georgia, must include prominent disclosures, clearly legible 
and capable of being read by the average person, if written, 
and clearly intelligible by an average person, if spoken aloud, 
of the following:

(1) Disclosure of identity and physical location of 
attorney. Any advertisement shall include the name, physi-
cal location and telephone number of each lawyer or law 
firm who paid for the advertisement and who takes full per-
sonal responsibility for the advertisement. In disclosing the 
physical location, the responsible lawyer shall state the full 
address of the location of the principal bona fide office of 
each lawyer who is prominently identified pursuant to this 
paragraph. For the purposes of this Rule, a bona fide office 
is defined as a physical location maintained by the lawyer or 
law firm from which the lawyer or law firm furnishes legal 
services on a regular and continuing basis. In the absence 
of a bona fide physical office, the lawyer shall prominently 
disclose the full address listed with the State Bar of Georgia 
or other Bar to which the lawyer is admitted. A lawyer who 
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uses a referral service shall ensure that the service discloses 
the location of the lawyer’s bona fide office, or the regis-
tered bar address, when a referral is made. 

(2) Disclosure of referral practice. If the lawyer 
or law firm will refer the majority of callers to other 
attorneys, that fact must be disclosed and the lawyer or 
law firm must comply with the provisions of Rule 7.3 (c) 
regarding referral services.

(3) Disclosure of spokespersons and portrayals. Any 
advertisement that includes a non-attorney spokesperson, 
portrayal of a lawyer by a non-lawyer, portrayal of a client 
by a non-client, or any paid testimonial or endorsement, 
shall include prominent disclosure of the use of a non-attor-
ney spokesperson, portrayal of a lawyer by a non-lawyer, or 
of a client by a non-client.

(4) Disclosures regarding fees. A lawyer or law firm 
advertising any fixed fee for specified legal services shall, 
at the time of fee publication, have available to the public 
a written statement clearly describing the scope of each 
advertised service, which statement shall be available to the 
client at the time of retainer for any such service.

(5) Appearance of legal notices or pleadings. Any 
advertisement that includes any representation that 
resembles a legal pleading, notice, contract or other legal 
document shall include prominent disclosure that the docu-
ment is an advertisement rather than a legal document.

 
 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] To assist the public in obtaining legal services, lawyers 
should be allowed to make known their services not only through rep-
utation but also through organized information campaigns in the form 
of advertising. Advertising involves an active quest for clients, con-
trary to the tradition that a lawyer should not seek clientele. However, 
the public’s need to know about legal services can be fulfilled in part 
through advertising. This need is particularly acute in the case of 
persons of moderate means who have not made extensive use of legal 
services. The interest in expanding public information about legal ser-
vices ought to prevail over considerations of tradition. Nevertheless, 
advertising by lawyers entails the risk of practices that are misleading 
or overreaching.

 [2] This Rule permits public dissemination of information con-
cerning a lawyer’s name or firm name, address and telephone number; 
the kinds of services the lawyer will undertake; the basis on which the 
lawyer’s fees are determined, including prices for specific services and 
payment and credit arrangements; a lawyer’s foreign language ability; 
names of references and, with their consent, names of clients regularly 
represented; and other information that might invite the attention of 
those seeking legal assistance.

 [3] Questions of effectiveness and taste in advertising are matters 
of speculation and subjective judgment. Some jurisdictions have had 
extensive prohibitions against television advertising, against advertising 
going beyond specified facts about a lawyer, or against “undignified” 
advertising. Television is now one of the most powerful media for get-
ting information to the public, particularly persons of low and moderate 
income; prohibiting television advertising, therefore, would impede the 
flow of information about legal services to many sectors of the public. 
Limiting the information that may be advertised has a similar effect and 
assumes that the bar can accurately forecast the kind of information that 
the public would regard as relevant.

 [4] Neither this Rule nor Rule 7.3: Direct Contact with Prospective 
Clients prohibits communications authorized by law, such as notice to 
members of a class in class action litigation.

Record of Advertising

 [5] Paragraph (b) requires that a record of the content and use of 
advertising be kept in order to facilitate enforcement of this Rule.

RULE 7.3  DIRECT CONTACT WITH PROSPECTIVE  
   CLIENTS

(a) A lawyer shall not send, or knowingly permit to be 
sent, on behalf of the lawyer, the lawyer’s firm, lawyer’s part-
ner, associate, or any other lawyer affiliated with the lawyer 
or the lawyer’s firm, a written communication to a prospective 
client for the purpose of obtaining professional employment if:

(1) it has been made known to the lawyer that a person 
does not desire to receive communications from the lawyer;

(2) the communication involves coercion, duress, fraud, 
overreaching, harassment, intimidation or undue influence;

(3) the written communication concerns an action for 
personal injury or wrongful death or otherwise relates to an 
accident or disaster involving the person to whom the com-
munication is addressed or a relative of that person, unless 
the accident or disaster occurred more than 30 days prior to 
the mailing of the communication; or

(4) the lawyer knows or reasonably should know that 
the physical, emotional or mental state of the person is such 
that the person could not exercise reasonable judgment in 
employing a lawyer.

(b) Written communications to a prospective client, other 
than a close friend, relative, former client or one whom the 
lawyer reasonably believes is a former client, for the purpose 
of obtaining professional employment shall be plainly marked 
“Advertisement” on the face of the envelope and on the top of 
each page of the written communication in type size no smaller 
than the largest type size used in the body of the letter.

(c) A lawyer shall not compensate or give anything of 
value to a person or organization to recommend or secure the 
lawyer’s employment by a client, or as a reward for having 
made a recommendation resulting in the lawyer’s employment 
by a client; except that the lawyer may pay for public commu-
nications permitted by Rule 7.1 and except as follows:

(1) A lawyer may pay the usual and reasonable fees or 
dues charged by a lawyer referral service, if the service:

(i) does not engage in conduct that would violate 
these Rules if engaged in by a lawyer;

(ii) provides an explanation to the prospective 
client regarding how the lawyers are selected by the ser-
vice to participate in the service; and

(iii) discloses to the prospective client how many law-
yers are participating in the service and that those lawyers 
have paid the service a fee to participate in the service.

(2) A lawyer may pay the usual and reasonable fees or 
dues charged by a bar-operated non-profit lawyer referral 
service, including a fee which is calculated as a percentage 
of the legal fees earned by the lawyer to whom the service 
has referred a matter, provided such bar-operated non-
profit lawyer referral service meets the following criteria: 

(i) the lawyer referral service shall be operated in 
the public interest for the purpose of referring prospec-
tive clients to lawyers, pro bono and public service legal 
programs, and government, consumer or other agen-
cies that can provide the assistance the clients need. 
Such organization shall file annually with the State 
Disciplinary Board a report showing its rules and regula-
tions, its subscription charges, agreements with counsel, 
the number of lawyers participating and the names and 
addresses of the lawyers participating in the service; 

(ii) the sponsoring bar association for the lawyer 
referral service must be open to all lawyers licensed and 
eligible to practice in this state who maintain an office 
within the geographical area served, and who meet 
reasonable objectively determinable experience require-
ments established by the bar association; 

(iii) the combined fees charged by a lawyer and the 
lawyer referral service to a client referred by such ser-
vice shall not exceed the total charges which the client 
would have paid had no service been involved; and 

(iv) a lawyer who is a member of the qualified law-
yer referral service must maintain in force a policy of 
errors and omissions insurance in an amount no less than 
$100,000 per occurrence and $300,000 in the aggregate.

(3) A lawyer may pay the usual and reasonable fees 
to a qualified legal services plan or insurer providing legal 
services insurance as authorized by law to promote the use 
of the lawyer’s services, the lawyer’s partner or associates 
services so long as the communications of the organization 
are not false, fraudulent, deceptive or misleading; 

(4) A lawyer may pay for a law practice in accordance 
with Rule 1.17. Sale of Law Practice.

(d) A lawyer shall not solicit professional employment 
as a private practitioner for the lawyer, a partner or associate 
through direct personal contact or through live telephone con-
tact, with a nonlawyer who has not sought advice regarding 
employment of a lawyer.

(e) A lawyer shall not accept employment when the law-
yer knows or reasonably should know that the person who 
seeks to employ the lawyer does so as a result of conduct by 
any person or organization that would violate these Rules if 
engaged in by a lawyer.
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  The maximum penalty for a violation of this Rule is disbarment.

 Comment

Direct Personal Contact

 [1] There is a potential for abuse inherent in solicitation through 
direct personal contact by a lawyer of prospective clients known to need 
legal services. It subjects the lay person to the private importuning of a 
trained advocate, in a direct interpersonal encounter. A prospective cli-
ent often feels overwhelmed by the situation giving rise to the need for 
legal services, and may have an impaired capacity for reason, judgment 
and protective self-interest. Furthermore, the lawyer seeking the retainer 
is faced with a conflict stemming from the lawyer’s own interest, which 
may color the advice and representation offered the vulnerable prospect.

 [2] The situation is therefore fraught with the possibility of undue 
influence, intimidation, and overreaching. The potential for abuse inherent 
in solicitation of prospective clients through personal contact justifies its 
prohibition, particularly since the direct written contact permitted under 
paragraph (b) of this Rule offers an alternative means of communicating 
necessary information to those who may be in need of legal services. Also 
included in the prohibited types of personal contact are direct personal 
contact through an intermediary and live contact by telephone.

Direct Written Solicitation

 [3] Subject to the requirements of Rule 7.1 and paragraphs (b) and 
(c) of this Rule, promotional communication by a lawyer through direct 
written contact is generally permissible. The public’s need to receive 
information concerning their legal rights and the availability of legal 
services has been consistently recognized as a basis for permitting direct 
written communication since this type of communication may often be 
the best and most effective means of informing. So long as this stream 
of information flows cleanly, it will be permitted to flow freely.
 
 [4] Certain narrowly-drawn restrictions on this type of commu-
nication are justified by a substantial state interest in facilitating the 
public’s intelligent selection of counsel, including the restrictions of 
paragraphs (a) (3) and (a) (4) which proscribe direct mailings to persons 
such as an injured and hospitalized accident victim or the bereaved fam-
ily of a deceased.

 [5] In order to make it clear that the communication is commercial 
in nature, paragraph (b) requires inclusion of an appropriate affirmative 
“advertisement” disclaimer. Again, the traditional exception for contact 
with close friends, relatives and former clients is recognized and permits 
elimination of the disclaimer in direct written contact with these persons.

 [6] This Rule does not prohibit communications authorized by law, 
such as notice to members of a class in class action litigation.

Paying Others to Recommend a Lawyer

 [7] A lawyer is allowed to pay for communications permitted 
by these Rules, but otherwise is not permitted to pay another person 
for channeling professional work. This restriction does not prevent an 
organization or person other than the lawyer from advertising or recom-
mending the lawyer’s services. Thus, a legal aid agency, a prepaid legal 
services plan or prepaid legal insurance organization may pay to adver-
tise legal services provided under its auspices.

 [8] A lawyer may not indirectly engage in promotional activities 
through a lay public relations or marketing firm if such activities would 
be prohibited by these Rules if engaged in directly by the lawyer.

RULE 7.4  COMMUNICATION OF FIELDS OF   
   PRACTICE
 A lawyer may communicate the fact that the lawyer does or 
does not practice in particular fields of law. A lawyer who is a spe-
cialist in a particular field of law by experience, specialized training 
or education, or is certified by a recognized and bona fide profes-
sional entity, may communicate such specialty or certification so 
long as the statement is not false or misleading.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] This Rule permits a lawyer to indicate areas of practice in com-
munications about the lawyer’s services. If a lawyer practices only in 
certain fields, or will not accept matters except in such fields, the lawyer 
is permitted to so indicate.

 [2] A lawyer may truthfully communicate the fact that the lawyer is 
a specialist or is certified in a particular field of law by experience or as a 
result of having been certified as a “specialist” by successfully completing 
a particular program of legal specialization. An example of a proper use of 
the term would be “Certified as a Civil Trial Specialist by XYZ Institute” 
provided such was in fact the case, such statement would not be false or 
misleading and provided further that the Civil Trial Specialist program of 
XYZ Institute is a recognized and bona fide professional entity.

RULE 7.5  FIRM NAMES AND LETTERHEADS
(a) A lawyer shall not use a firm name, letterhead or 

other professional designation that violates Rule 7.1.
(b) A law firm with offices in more than one jurisdiction 

may use the same name in each jurisdiction, but identification 
of the lawyers in an office of the firm shall indicate the juris-
dictional limitations on those not licensed to practice in the 
jurisdiction where the office is located.

(c) The name of a lawyer holding public office shall not 
be used in the name of a law firm, or in communications on its 
behalf, during any substantial period in which the lawyer is 
not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a 
partnership or other organization only when that is the fact.

(e) A trade name may be used by a lawyer in private 
practice if:

(1) the trade name includes the name of at least one of 
the lawyers practicing under said name. A law firm name 
consisting solely of the name or names of deceased or retired 
members of the firm does not have to include the name of 
an active member of the firm; and

(2) the trade name does not imply a connection with a 
government entity, with a public or charitable legal services 
organization or any other organization, association or insti-
tution or entity, unless there is, in fact, a connection.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Firm names and letterheads are subject to the general require-
ment of all advertising that the communication must not be false, 
fraudulent, deceptive or misleading. Therefore, lawyers sharing 
office facilities, but who are not in fact partners, may not denominate 
themselves as, for example, “Smith and Jones,” for that title suggests 
partnership in the practice of law.

 [2] Trade names may be used so long as the name includes the 
name of at least one or more of the lawyers actively practicing with the 
firm. Firm names consisting entirely of the names of deceased or retired 
partners have traditionally been permitted and have proven a useful 
means of identification. Sub-paragraph (e) (1) permits their continued 
use as an exception to the requirement that a firm name include the 
name of at least one active member.

PART EIGHT 
MAINTAINING THE INTEGRITY OF THE PROFESSION

RULE 8.1  BAR ADMISSION AND DISCIPLINARY  
   MATTERS
 An applicant for admission to the bar, or a lawyer in con-
nection with a bar admission application or in connection with a 
disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misappre-

hension known by the person to have arisen in the matter, or 
knowingly fail to respond to a lawful demand for information 
from an admissions or disciplinary authority, except that this 
rule does not require disclosure of information otherwise pro-
tected by Rule 1.6.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] The duty imposed by this Rule extends to persons seeking 
admission to the bar as well as to lawyers. Hence, if a person makes a 
material false statement in connection with an application for admission, 
it may be the basis for subsequent disciplinary action if the person is 
admitted, and in any event may be relevant in a subsequent admission 
application. The duty imposed by this Rule applies to a lawyer’s own 
admission or discipline as well as that of others. Thus, it is a separate 
professional offense for a lawyer to knowingly make a misrepresenta-
tion or omission in connection with a disciplinary investigation of the 
lawyer’s own conduct. This Rule also requires affirmative clarification 
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of any misunderstanding on the part of the admissions or disciplinary 
authority of which the person involved becomes aware.

 [2] This Rule is subject to the provisions of the Fifth Amendment 
of the United States Constitution and corresponding provisions of state 
constitutions. A person relying on such a provision in response to a 
question, however, should do so openly and not use the right of nondis-
closure as a justification for failure to comply with this Rule.

 [3] A lawyer representing an applicant for admission to the bar, or rep-
resenting a lawyer who is the subject of a disciplinary inquiry or proceeding, 
is governed by the rules applicable to the client-lawyer relationship.

RULE 8.2  JUDICIAL AND LEGAL OFFICIALS
(a) Reserved.
(b) A lawyer who is a candidate for judicial office shall 

comply with the applicable provisions of the Code of Judicial 
Conduct.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] Assessments by lawyers are relied on in evaluating the pro-
fessional or personal fitness of persons being considered for election 
or appointment to judicial office and to public legal offices, such as 
attorney general, prosecuting attorney and public defender. Expressing 
honest and candid opinions on such matters contributes to improving the 
administration of justice. Conversely, false statements by a lawyer can 
unfairly undermine public confidence in the administration of justice.

 [2] When a lawyer seeks judicial office, the lawyer should be 
bound by applicable limitations on political activity.

 [3] To maintain the fair and independent administration of justice, 
lawyers are encouraged to continue traditional efforts to defend judges 
and courts unjustly criticized.

RULE 8.3  REPORTING PROFESSIONAL MISCONDUCT
(a) A lawyer having knowledge that another lawyer has 

committed a violation of the Georgia Rules of Professional 
Conduct that raises a substantial question as to that law-
yer’s honesty, trustworthiness or fitness as a lawyer in other 
respects, should inform the appropriate professional authority.

(b) A lawyer having knowledge that a judge has com-
mitted a violation of applicable rules of judicial conduct that 
raises a substantial question as to the judge’s fitness for office 
should inform the appropriate authority.

 There is no disciplinary penalty for a violation of this Rule.

 Comment

 [1] Self-regulation of the legal profession requires that members 
of the profession initiate disciplinary investigations when they know of 
a violation of the Georgia Rules of Professional Conduct. Lawyers have 
a similar obligation with respect to judicial misconduct. An apparently 
isolated violation may indicate a pattern of misconduct that only a dis-
ciplinary investigation can uncover. Reporting a violation is especially 
important where the victim is unlikely to discover the offense.

RULE 8.4  MISCONDUCT
(a) It shall be a violation of the Georgia Rules of 

Professional Conduct for a lawyer to:
(1) violate or knowingly attempt to violate the Georgia 

Rules of Professional Conduct, knowingly assist or induce 
another to do so, or do so through the acts of another;

(2) be convicted of a felony;
(3) be convicted of a misdemeanor involving moral tur-

pitude where the underlying conduct relates to the lawyer’s 
fitness to practice law; or

(4) engage in professional conduct involving dishonesty, 
fraud, deceit or misrepresentation;

(5) fail to pay any final judgment or rule absolute ren-
dered against such lawyer for money collected by him or her 
as a lawyer within ten (10) days after the time appointed in 
the order or judgment; 

(6)
(i) state an ability to influence improperly a govern-

ment agency or official by means that violate the Rules of 
Professional Conduct or other law;

(ii) state an ability to achieve results by means that 
violate the Rules of Professional Conduct or other law;

(iii) achieve results by means that violate the Rules of 
Professional Conduct or other law; or

(7) knowingly assist a judge or judicial officer in con-
duct that is a violation of applicable rules of judicial conduct 
or other law; or

(8) commit a criminal act that relates to the lawyer’s 
fitness to practice law or reflects adversely on the lawyer’s 
honesty, trustworthiness or fitness as a lawyer, where the 
lawyer has admitted in judicio the commission of such act.

(b)
(1) For purposes of this Rule, conviction shall include 

any of the following accepted by a court, whether or not a 
sentence has been imposed:

(i) a guilty plea;
(ii) a plea of nolo contendere;
(iii) a verdict of guilty; or
(iv) a verdict of guilty but mentally ill.

(2) The record of a conviction or disposition in any 
jurisdiction based upon a guilty plea, a plea of nolo contende-
re, a verdict of guilty, or a verdict of guilty but mentally ill, or 
upon the imposition of first offender probation shall be con-
clusive evidence of such conviction or disposition and shall be 
admissible in proceedings under these disciplinary rules.

(c) This Rule shall not be construed to cause any infringe-
ment of the existing inherent right of Georgia Superior Courts 
to suspend and disbar lawyers from practice based upon a 
conviction of a crime as specified in paragraphs (a) (1), (a) (2) 
and (a) (3) above.

(d) Rule 8.4 (a) (1) does not apply to any of the Georgia 
Rules of Professional Conduct for which there is no disciplinary 
penalty.

 
 The maximum penalty for a violation of Rule 8.4 (a) (1) is the 
maximum penalty for the specific Rule violated. The maximum penalty 
for a violation of Rule 8.4 (a) (2) through (c) is disbarment.

 Comment

 [1] The prohibitions of this Rule as well as the prohibitions of Bar 
Rule 4-102 prevents a lawyer from knowingly attempting to violate 
the Georgia Rules of Professional Conduct or from knowingly aiding 
or abetting, or providing direct or indirect assistance or inducement to 
another person who violates or attempts to violate a rule of professional 
conduct. A lawyer may not avoid a violation of the rules by instructing a 
nonlawyer, who is not subject to the rules, to act where the lawyer can-
not. Paragraph (a), however, does not prohibit a lawyer from advising a 
client concerning action the client is legally entitled to take.

 [2] The Rule, as its predecessor, is drawn in terms of acts involving 
“moral turpitude” with, however, a recognition that some such offenses 
concern matters of personal morality and have no specific connection to 
fitness for the practice of law. Here the concern is limited to those matters 
which fall under both the rubric of “moral turpitude” and involve underly-
ing conduct relating to the fitness of the lawyer to practice law.

 [3] Many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud, theft or the offense of 
willful failure to file an income tax return. However, some kinds of 
offenses carry no such implication. Traditionally, the distinction was 
drawn in terms of offenses involving “moral turpitude.” That concept 
can be construed to include offenses concerning some matters of per-
sonal morality, such as adultery and comparable offenses, that have no 
specific connection to fitness for the practice of law. Although a lawyer 
is personally answerable to the entire criminal law, a lawyer should be 
professionally answerable only for offenses that indicate lack of those 
characteristics relevant to law practice. Offenses involving violence, dis-
honesty, breach of trust, or serious interference with the administration 
of justice are in that category. A pattern of repeated offenses, even ones 
of minor significance when considered separately, can indicate indiffer-
ence to legal obligation.

 [4] Reserved.

 [5] A lawyer may refuse to comply with an obligation imposed by 
law upon a good faith belief that no valid obligation exists. The provi-
sions of Rule 1.2(d) concerning a good faith challenge to the validity, 
scope, meaning or application of the law apply to challenges of legal 
regulation of the practice of law.

 [6] Persons holding public office assume responsibilities going 
beyond those of other citizens. A lawyer’s abuse of public office can 
suggest an inability to fulfill the professional role of lawyers. The same 
is true of abuse of positions of private trust such as trustee, executor, 
administrator, guardian, agent and officer, director or manager of a cor-
poration or other organization.
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RULE 8.5  DISCIPLINARY AUTHORITY; 
   CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to 
practice in this jurisdiction is subject to the disciplin-
ary authority of this jurisdiction, regardless of where the 
lawyer’s conduct occurs. A Domestic or Foreign Lawyer 
is also subject to the disciplinary authority of this jurisdic-
tion if the Domestic or Foreign Lawyer provides or offers 
to provide any legal services in this jurisdiction. A lawyer 
or Domestic or Foreign Lawyer may be subject to the dis-
ciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary 
authority of this jurisdiction, the rules of professional conduct 
to be applied shall be as follows:

(1) for conduct in connection with a matter pending 
before a tribunal, the rules of the jurisdiction in which the 
tribunal sits, unless the rules of the tribunal provide other-
wise; and

(2) for any other conduct, the rules of the jurisdiction 
in which the lawyer or Domestic or Foreign Lawyer’s con-
duct occurred, or, if the predominant effect of the conduct 
is in a different jurisdiction, the rules of that jurisdiction 
shall be applied to the conduct. A lawyer or Domestic or 
Foreign Lawyer shall not be subject to discipline if the 
lawyer’s or Domestic or Foreign Lawyer’s conduct con-
forms to the rules of a jurisdiction in which the lawyer 
or Domestic or Foreign Lawyer reasonably believes the 
predominant effect of the lawyer or Domestic or Foreign 
Lawyer’s conduct will occur.

 Comment

Disciplinary Authority

 [1] It is longstanding law that the conduct of a lawyer admitted 
to practice in this jurisdiction is subject to the disciplinary author-
ity of this jurisdiction. Extension of the disciplinary authority of this 
jurisdiction to Domestic or Foreign Lawyers who provide or offer to 
provide legal services in this jurisdiction is for the protection of the 
citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction’s 
disciplinary findings and sanctions will further advance the purposes 
of this Rule. See, Rule 9.4: Jurisdiction and Reciprocal Discipline. A 
Domestic or Foreign Lawyer who is subject to the disciplinary author-
ity of this jurisdiction under Rule 8.5(a) appoints an official to be 
designated by this Court to receive service of process in this jurisdic-
tion. The fact that the Domestic or Foreign Lawyer is subject to the 
disciplinary authority of this jurisdiction may be a factor in determin-
ing whether personal jurisdiction may be asserted over the lawyer for 
civil matters.

Choice of Law

 [2] A lawyer or Domestic or Foreign Lawyer may be poten-
tially subject to more than one set of rules of professional conduct 
which impose different obligations. The lawyer or Domestic or 
Foreign Lawyer may be licensed to practice in more than one juris-
diction with differing rules, or may be admitted to practice before a 
particular court with rules that differ from those of the jurisdiction or 
jurisdictions in which the lawyer or Domestic or Foreign Lawyer is 
licensed to practice. Additionally, the lawyer or Domestic or Foreign 
Lawyer’s conduct may involve significant contacts with more than 
one jurisdiction.

 [3] Paragraph (b) seeks to resolve such potential conflicts. Its 
premise is that minimizing conflicts between rules, as well as uncertain-
ty about which rules are applicable, is in the best interest of both clients 
and the profession (as well as the bodies having authority to regulate 
the profession). Accordingly, it takes the approach of (i) providing that 
any particular conduct of a lawyer or Domestic or Foreign Lawyer shall 
be subject to only one set of rules of professional conduct, (ii) making 
the determination of which set of rules applies to particular conduct as 
straightforward as possible, consistent with recognition of appropriate 
regulatory interests of relevant jurisdictions, and (iii) providing protec-
tion from discipline for lawyers or Domestic or Foreign Lawyers who 
act reasonably in the face of uncertainty.

 [4] Paragraph (b)(1) provides that as to a lawyer or Domestic or 
Foreign Lawyer conduct relating to a proceeding pending before a tri-
bunal, the lawyer or Domestic or Foreign Lawyer shall be subject only 
to the rules of the jurisdiction in which the tribunal sits unless the rules 
of the tribunal, including its choice of law rule, provide otherwise. As 
to all other conduct, including conduct in anticipation of a proceeding 

not yet pending before a tribunal, paragraph (b)(2) provides that a law-
yer or Domestic or Foreign Lawyer shall be subject to the rules of the 
jurisdiction in which the lawyer or Domestic or Foreign Lawyer’s con-
duct occurred, or, if the predominant effect of the conduct is in another 
jurisdiction, the rules of that jurisdiction shall be applied to the conduct. 
In the case of conduct in anticipation of a proceeding that is likely to be 
before a tribunal, the predominant effect of such conduct could be where 
the conduct occurred, where the tribunal sits or in another jurisdiction.

 [5] When a lawyer or Domestic or Foreign Lawyer’s conduct 
involves significant contacts with more than one jurisdiction, it may 
not be clear whether the predominant effect of the lawyer or Domestic 
or Foreign Lawyer’s conduct will occur in a jurisdiction other than the 
one in which the conduct occurred. So long as the lawyer or Domestic 
or Foreign Lawyer’s conduct conforms to the rules of a jurisdiction in 
which the lawyer or Domestic or Foreign Lawyer reasonably believes 
the predominant effect will occur, the lawyer or Domestic or Foreign 
Lawyer shall not be subject to discipline under this Rule.

 [6] If two admitting jurisdictions were to proceed against a lawyer 
or Domestic or Foreign Lawyer for the same conduct, they should, apply-
ing this rule, identify the same governing ethics rules. They should take 
all appropriate steps to see that they do apply the same rule to the same 
conduct, and in all events should avoid proceeding against a lawyer or 
Domestic or Foreign Lawyer on the basis of two inconsistent rules.

 [7] The choice of law provision applies to lawyers or Domestic or 
Foreign Lawyer engaged in transnational practice, unless international 
law, treaties or other agreements between competent regulatory authori-
ties in the affected jurisdictions provide otherwise. 

PART NINE 
MISCELLANEOUS

RULE 9.1  REPORTING REQUIREMENTS
 (a) Members of the State Bar of Georgia shall, within sixty 
days, notify the State Bar of Georgia of:

(1) being admitted to the practice of law in another juris-
diction and the dates of admission; 

(2) being convicted of any felony or of a misdemeanor 
involving moral turpitude where the underlying conduct 
relates to the lawyer’s fitness to practice law; or

(3) the imposition of discipline by any jurisdiction other 
than the Supreme Court of Georgia.

 (b) For the purposes of this Rule the term “discipline” shall 
include any sanction imposed as the result of conduct that would be 
in violation of the Georgia Rules of Professional Conduct if occur-
ring in Georgia.
 (c) For the purposes of this Rule the term “jurisdiction” shall 
include state, federal, territorial and non-United States courts and 
authorities.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] The State Bar of Georgia is the regulatory authority created by 
the Supreme Court of Georgia to oversee the practice of law in Georgia. 
In order to provide effective disciplinary programs, the State Bar of 
Georgia needs information about its members.

RULE 9.2  RESTRICTIONS ON FILING    
   DISCIPLINARY COMPLAINTS
 A lawyer shall not enter into an agreement containing a condi-
tion that prohibits or restricts a person from filing a disciplinary 
complaint, or that requires the person to request dismissal of a 
pending disciplinary complaint.

 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] The disciplinary system provides protection to the general 
public from those lawyers who are not morally fit to practice law. One 
problem in the past has been the lawyer who settles the civil claim/dis-
ciplinary complaint with the injured party on the basis that the injured 
party not bring a disciplinary complaint or request the dismissal of a 
pending disciplinary complaint. The lawyer is then is free to injure other 
members of the general public.

 [2] To prevent such abuses, this Rule prohibits a lawyer from 
entering into any agreement containing a condition which prevents a 
person from filing or pursuing a disciplinary complaint. 
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RULE 9.3  COOPERATION WITH DISCIPLINARY 
   AUTHORITY
 During the investigation of a grievance filed under these Rules, 
the lawyer complained against shall respond to disciplinary authori-
ties in accordance with State Bar Rules.

 The maximum penalty for a violation of this Rule is a public 
reprimand.

 Comment

 [1] Much of the work in the disciplinary process is performed by 
volunteer lawyers and lay persons. In order to make good use of their 
valuable time, it is imperative that the lawyer complained against coop-
erate with the investigation. In particular, the lawyer must file a sworn 
response with the member of the Investigative Panel charged with the 
responsibility of investigating the complaint.

 [2] Nothing in this Rule prohibits a lawyer from responding by 
making a Fifth Amendment objection, if appropriate. However, disci-
plinary proceedings are civil in nature and the use of a Fifth Amendment 
objection will give rise to a presumption against the lawyer.

RULE 9.4   JURISDICTION AND RECIPROCAL 
DISCIPLINE 

(a) Jurisdiction. Any lawyer admitted to practice law in 
this jurisdiction, including any formerly admitted lawyer with 
respect to acts committed prior to resignation, suspension, 
disbarment, or removal from practice on any of the grounds 
provided in Rule 4-104 of the State Bar of Georgia, or with 
respect to acts subsequent thereto which amount to the prac-
tice of law or constitute a violation of the Georgia Rules of 
Professional Conduct or any Rules or Code subsequently adopt-
ed by the court in lieu thereof, and any Domestic or Foreign 
Lawyer specially admitted by a court of this jurisdiction for a 
particular proceeding and any Domestic or Foreign Lawyer who 
practices law or renders or offers to render any legal services in 
this jurisdiction, is subject to the disciplinary jurisdiction of the 
State Bar of Georgia State Disciplinary Board.

(b) Reciprocal Discipline. Upon being suspended or dis-
barred in another jurisdiction, a lawyer admitted to practice in 
Georgia shall promptly inform the Office of the General Counsel 
of the State Bar of Georgia of the discipline. Upon notification 
from any source that a lawyer within the jurisdiction of the State 
Bar of Georgia has been suspended or disbarred in another 
jurisdiction, the Office of the General Counsel shall obtain a cer-
tified copy of the disciplinary order and file it with the Clerk of 
the State Disciplinary Board. Nothing in the Rule shall prevent a 
lawyer suspended or disbarred in another jurisdiction from fil-
ing a petition for voluntary discipline under Rule 4-227.

(1) Upon receipt of a certified copy of an order demon-
strating that a lawyer admitted to practice in Georgia has been 
disbarred or suspended in another jurisdiction, the Clerk of 
the State Disciplinary Board shall docket the matter and forth-
with issue a notice directed to the lawyer containing:

(i) A copy of the order from the other jurisdiction; 
and

(ii) A notice approved by the Review Panel that the 
lawyer must inform the Office of the General Counsel 
and the Review Panel, within thirty days from service of 
the notice, of any claim by the lawyer predicated upon 
the grounds set forth in paragraph (b)(3) below, that the 
imposition of the substantially similar discipline in this 
jurisdiction would be unwarranted and the reasons for 
that claim.

(2) In the event the discipline imposed in the other 
jurisdiction has been stayed there, any reciprocal discipline 
imposed in this jurisdiction shall be deferred until the stay 
expires.

(3) Upon the expiration of thirty days from service of 
the notice pursuant to the provisions of paragraph (b)(1), 
the Review Panel shall recommend to the Supreme Court 
of Georgia substantially similar discipline, or removal from 
practice on the grounds provided in Rule 4-104, unless the 
Office of the General Counsel or the lawyer demonstrates, or 
the Review Panel finds that it clearly appears upon the face of 
the record from which the discipline is predicated, that:

(i) The procedure was so lacking in notice or 
opportunity to be heard as to constitute a deprivation of 
due process; or

(ii) There was such infirmity of proof establishing 
the misconduct as to give rise to the clear conviction 
that the court could not, consistent with its duty, accept 
as final the conclusion on that subject; or

(iii) The discipline imposed would result in grave 
injustice or be offensive to the public policy of the juris-
diction; or

(iv) The reason for the original disciplinary status 
no longer exists; or 

(v) 
(a) the conduct did not occur within the state 

of Georgia; and,
(b) the discipline imposed by the foreign 

jurisdiction exceeds the level of discipline allowed 
under these Rules.
(vi) the discipline would if imposed in identical 

form be unduly severe or would require action not con-
templated by these Rules.

If the Review Panel determines that any of those 
elements exists, the Review Panel shall make such other 
recommendation to the Supreme Court of Georgia as it 
deems appropriate. The burden is on the party seeking 
different discipline in this jurisdiction to demonstrate that 
the imposition of the same discipline is not appropriate.

(4) The Review Panel may consider exceptions from 
either the Office of the General Counsel or the Respondent 
on the grounds enumerated at Part (b)(3) of this Rule, and 
may in its discretion grant oral argument. Exceptions in 
briefs shall be filed with the Review Panel within 30 days 
from notice of the Notice of Reciprocal Discipline. The 
responding party shall have 10 days after service of the 
exceptions within which to respond. 

(5) In all other aspects, a final adjudication in another 
jurisdiction that a lawyer, whether or not admitted in that 
jurisdiction, has been guilty of misconduct, or has been 
removed from practice on any of the grounds provided in 
Rule 4-104 of the State Bar of Georgia, shall establish con-
clusively the misconduct or the removal from practice for 
purposes of a disciplinary proceeding in this state.

(6) Discipline imposed by another jurisdiction but of 
a lesser nature than disbarment or suspension may be con-
sidered in aggravation of discipline in any other disciplinary 
proceeding.

(7) For purposes of this Rule, the word “jurisdiction” 
means any state, territory, country or federal court.

 
 The maximum penalty for a violation of this Rule is disbarment.

 Comment

 [1] If a lawyer suspended or disbarred in one jurisdiction is also 
admitted in another jurisdiction and no action can be taken against the 
lawyer until a new disciplinary proceeding is instituted, tried, and con-
cluded, the public in the second jurisdiction is left unprotected against 
a lawyer who has been judicially determined to be unfit. Any procedure 
which so exposes innocent clients to harm cannot be justified. The spec-
tacle of a lawyer disbarred in one jurisdiction yet permitted to practice 
elsewhere exposes the profession to criticism and undermines public 
confidence in the administration of justice.

 [2] Reserved.

 [3] The imposition of discipline in one jurisdiction does not mean 
that Georgia and every other jurisdiction in which the lawyer is admitted 
must necessarily impose discipline. The Review Panel has jurisdiction 
to recommend reciprocal discipline on the basis of public discipline 
imposed by a jurisdiction in which the Respondent is licensed.

 [4] A judicial determination of misconduct by the Respondent in 
another jurisdiction is conclusive, and not subject to relitigation in the 
forum jurisdiction. The Review Panel should recommend substantially 
similar discipline unless it determines, after review limited to the record 
of the proceedings in the foreign jurisdiction, that one of the grounds 
specified in paragraph (b)(3) exists. This Rule applies whether or not the 
Respondent is admitted to practice in the foreign jurisdiction. See also, 
Rule 8.5, Comment [1].

 [5] For purposes of this Rule, the suspension or placement of a 
lawyer on inactive status in another jurisdiction because of want of 
sound mind, senility, habitual intoxication or drug addiction, to the 
extent of impairment of competency as an attorney shall be considered a 
disciplinary suspension under the Rules of the State Bar of Georgia.

RULE 9.5  LAWYER AS A PUBLIC OFFICIAL
(a) A lawyer who is a public official and represents the 

State, a municipal corporation in the State, the United States 
government, their agencies or officials, is bound by the provi-
sions of these Rules.
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(b) No provision of these Rules shall be construed to pro-
hibit such a lawyer from taking a legal position adverse to the 
State, a municipal corporation in the State, the United States 
government, their agencies or officials, when such action is 
authorized or required by the U. S. Constitution, the Georgia 
Constitution or statutes of the United States or Georgia.

Rule 4-103. Multiple Violations.
 A finding of a third or subsequent disciplinary infraction under 
these Rules shall, in and of itself, constitute discretionary grounds for 
suspension or disbarment. The Review Panel may exercise this discre-
tionary power when the question is appropriately before that Panel. Any 
discipline imposed by another jurisdiction as contemplated in Rule 9.4 
may be considered a disciplinary infraction for the purpose of this Rule.

Rule 4-104. Mental Incapacity and Substance Abuse.
(a) Want of a sound mind, senility, habitual intoxication or 

drug addiction, to the extent of impairing competency as an attorney, 
when found to exist under the procedure outlined in Part IV, Chapter 
2 of these Rules, shall constitute grounds for removing the attorney 
from the practice of law. Notice of final judgment taking such action 
shall be given by the Review Panel as provided in Rule 4-220(a). 

(b)  Upon a finding by either panel of the State Disciplinary 
Board that an attorney may be impaired or incapacitated to prac-
tice law due to mental incapacity or substance abuse, that panel 
may, in its sole discretion, make a confidential referral of the 
matter to the Lawyer Assistance Program for the purposes of 
confrontation and referral of the attorney to treatment centers and 
peer support groups.  Either panel may, in its discretion, defer 
disciplinary findings and proceedings based upon the impairment 
or incapacitation of an attorney pending attempts by the Lawyer 
Assistance Program to afford the attorney an opportunity to begin 
recovery. In such situations the Program shall report to the refer-
ring panel and Office of the General Counsel concerning the 
attorney’s progress toward recovery.

(c) In the event of a finding by the Supreme Court of 
Georgia that a lawyer is impaired or incapacitated, the Court may 
refer the matter to the Lawyer Assistance Program, before or after 
its entry of judgment under Bar Rules 4-219 or 4-220 (a), so that 
rehabilitative aid may be provided to the impaired or incapaci-
tated attorney. In such situations the Program shall be authorized 
to report to the Court, either panel of the State Disciplinary Board 
and Office of the General Counsel concerning the attorney’s 
progress toward recovery.

Rule 4-105. Deceased, Incapacitated, Imprisoned and Disappearing 
Attorneys.
 When it appears to the Investigative Panel that an attorney’s death, 
incapacity, imprisonment or disappearance poses a substantial threat 
of harm to his or her clients or the public, the Investigative Panel shall 
immediately investigate the matter. If the Investigative Panel determines 
that such threat exists and that no partner, associate or other appropriate 
representative is available to prevent the harm, it shall file its findings 
and recommendation of action in the Supreme Court of Georgia and 
shall seek judgment as provided in Rule 4-219. 

Rule 4-106. Conviction of a Crime; Suspension and Disbarment.
(a) Upon receipt of information or evidence that an attor-

ney has been convicted of any felony or misdemeanor involving 
moral turpitude, whether by verdict, plea of guilty, plea of nolo 
contendere or imposition of first offender probation, the Office of 
the General Counsel shall immediately assign the matter to a State 
Disciplinary Board docket number and petition the Supreme Court 
of Georgia for the appointment of a Special Master to conduct a 
show cause hearing.

(b) The petition shall show the date of the verdict or plea 
and the court in which the Respondent was convicted, and shall be 
served upon the Respondent pursuant to Rule 4-203.1.

(c) Upon receipt of the Petition for Appointment of Special 
Master, the Clerk of the Supreme Court of Georgia shall file the 
matter in the records of the Court, shall give the matter a Supreme 
Court docket number and notify the Coordinating Special Master 
that appointment of a Special Master is appropriate. 

(d) The Coordinating Special Master as provided in Rule 
4-209.3, will appoint a Special Master, pursuant to Rule 4-209 (b). 

(e) The show cause hearing should be held within 15 days 
after service of the Petition for Appointment of Special Master upon 
the Respondent or appointment of a Special Master, whichever is 
later. Within 30 days of the hearing, the Special Master shall file a 
recommendation with the Supreme Court of Georgia which shall be 
empowered to order such discipline as deemed appropriate. 

(f) If the Supreme Court of Georgia orders the respon-
dent suspended pending the appeal, upon the termination of the 
appeal the State Bar of Georgia may petition the Special Master 
to conduct a hearing for the purpose of determining whether the 

circumstances of the termination of the appeal indicate that the 
suspended respondent should:

(1) be disbarred under Bar Rule 8.4, or 
(2) be reinstated, or 
(3) remain suspended pending retrial as a protection to the 

public, or 
(4) be reinstated while the facts giving rise to the convic-

tion are investigated and, if proper, prosecuted under regular 
disciplinary procedures in these Rules. 

The report of the Special Master shall be filed with the 
Review Panel or the Supreme Court of Georgia as provided here-
inafter in Rule 4-217. 

(g) For purposes of this Rule, a certified copy of a conviction 
in any jurisdiction based upon a verdict, plea of guilty or plea of 
nolo contendere or the imposition of first offender treatment shall be 
prima facie evidence of an infraction of Rule 8.4 of Bar Rule 4-102 
and shall be admissible in proceedings under the disciplinary rules.

Rule 4-107.
 This rule is reserved.

Rule 4-108. Conduct Constituting Threat of Harm to Clients or 
Public; Emergency Suspension.

(a) Upon receipt of sufficient evidence demonstrating that 
an attorney’s conduct poses a substantial threat of harm to his or 
her clients or the public and with the approval of the Immediate 
Past President of the State Bar of Georgia and the Chairperson 
of the Review Panel, or at the direction of the Chairperson of 
the Investigative Panel, the Office of the General Counsel shall 
petition the Supreme Court of Georgia for the suspension of the 
attorney pending disciplinary proceedings predicated upon the 
conduct causing such petition. 

(b) The petition for emergency suspension shall state the evi-
dence justifying the emergency suspension.

(c) The petition for emergency suspension shall be served 
upon the Respondent pursuant to Bar Rule 4-203.1.

(d) Upon receipt of the petition for emergency suspension, the 
Clerk of the Supreme Court of Georgia shall file the matter in the 
records of the Court, shall assign the matter a Supreme Court docket 
number and shall notify the Coordinating Special Master that appoint-
ment of a Special Master is appropriate.

(e) The Coordinating Special Master will appoint a Special 
Master pursuant to Bar Rule 4-209(b) to conduct a hearing where 
the State Bar of Georgia shall show cause why the Respondent 
should be suspended pending disciplinary proceedings.

(f) Within fifteen days after service of the petition for 
emergency suspension upon the Respondent or appointment of a 
Special Master, whichever is later, the Special Master shall hold a 
hearing on the petition for emergency suspension.

(g) Within twenty days of the hearing, the Special Master 
shall file his or her recommendation with the Supreme Court of 
Georgia. The Court sitting en banc may suspend the Respondent 
pending final disposition of disciplinary proceedings predicated 
upon the conduct causing the emergency suspension, or order such 
other action as it deems appropriate.

Rule 4-109. Refusal or Failure to Appear for Reprimand; Suspension.
 Either panel of the State Disciplinary Board based on the knowl-
edge or belief that a Respondent has refused, or failed without just 
cause, to appear in accordance with Bar Rule 4-220 before a panel or 
the superior court for the administration of a reprimand may file in the 
Supreme Court of Georgia a motion for suspension of the Respondent. 
A copy of the motion shall be served on the Respondent as provided by 
Bar Rule 4-203.1. The Supreme Court of Georgia may in its discretion, 
ten days after the filing of the motion, suspend the Respondent until 
such time as the reprimand is administered.

Rule 4-110. Definitions.
(a) Respondent: A person whose conduct is the subject of 

any disciplinary investigation or proceeding. 
(b) Confidential Proceedings: Any proceeding under these 

rules which occurs prior to a filing in the Supreme Court of Georgia. 
(c) Public Proceedings: Any proceeding under these rules 

which has been filed with the Supreme Court of Georgia.
(d) Grievance/Memorandum of Grievance: An allegation of 

unethical conduct filed against an attorney. 
(e) Probable Cause: A finding by the Investigative Panel that 

there is sufficient evidence to believe that the Respondent has violated 
one or more of the provisions of Part IV, Chapter 1 of the Bar Rules.

(f) Petition for Voluntary Surrender of License: A Petition 
for Voluntary Discipline in which the respondent voluntarily sur-
renders his or her license to practice law in this State. A voluntary 
surrender of license is tantamount to disbarment. 

(g) He, Him or His: Generic pronouns including both male 
and female. 
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(h) Attorney: A member of the State Bar of Georgia or one 
authorized by law to practice law in the State of Georgia.

(i) Notice of Discipline: A Notice by the Investigative Panel 
that the respondent will be subject to a disciplinary sanction for 
violation of one or more Georgia Rules of Professional Conduct 
unless the respondent affirmatively rejects the notice.

Rule 4-111. Audit for Cause.
 Upon receipt of sufficient evidence that a lawyer who practices 
law in this State poses a threat of harm to his or her clients or the pub-
lic, the State Disciplinary Board may conduct an Audit for Cause with 
the written approval of the Chair of the Investigative Panel of the State 
Disciplinary Board and the President-Elect of the State Bar of Georgia. 
Before approval can be granted, the lawyer shall be given notice that 
approval is being sought and be given an opportunity to appear and be 
heard. The sufficiency of the notice and opportunity to be heard shall be 
left to the sole discretion of the persons giving the approval. The State 
Disciplinary Board must inform the person being audited that the audit 
is an Audit for Cause.

CHAPTER 2 
DISCIPLINARY PROCEEDINGS 

4-201. State Disciplinary Board.
 The powers to investigate and discipline members of the State Bar of 
Georgia and those authorized to practice law in Georgia for violations of 
the Georgia Rules of Professional Conduct set forth in Bar Rule 4-102 are 
hereby vested in a State Disciplinary Board and a Consumer Assistance 
Program. The State Disciplinary Board shall consist of two panels. The 
first panel shall be the Investigative Panel of the State Disciplinary Board 
(Investigative Panel). The second panel shall be the Review Panel of 
the State Disciplinary Board (Review Panel). The Consumer Assistance 
Program shall operate as described in Part XII of these Rules.

(a) The Investigative Panel shall consist of the President-
elect of the State Bar of Georgia and the President-elect of 
the Young Lawyers Division of the State Bar of Georgia, one 
member of the State Bar of Georgia from each judicial district of 
the State appointed by the President of the State Bar of Georgia 
with the approval of the Board of Governors of the State Bar 
of Georgia, one member of the State Bar of Georgia from each 
judicial district of the State appointed by the Supreme Court 
of Georgia, one at-large member of the State Bar of Georgia 
appointed by the Supreme Court of Georgia, one at-large mem-
ber of the State Bar of Georgia appointed by the President with 
the approval of the Board of Governors, and six public members 
appointed by the Supreme Court of Georgia to serve as public 
members of the Panel.

(1) All members shall be appointed for three-year terms 
subject to the following exceptions:

(i) any person appointed to fill a vacancy caused by 
resignation, death, disqualification or disability shall serve 
only for the unexpired term of the member replaced unless 
reappointed;

(ii) ex-officio members shall serve during the term of 
their office and shall not increase the quorum requirement; and

(iii) certain initial members as set forth in paragraph 
(2) below.

(2) It shall be the goal of the initial appointments that one-
third (1/3) of the terms of the members appointed will expire 
annually.

(3) A member may be removed from the Panel pursuant 
to procedures set by the Panel for failure to attend regular meet-
ings of the Panel. The vacancy shall be filled by appointment of 
the current President of the State Bar of Georgia.

(4) The Investigative Panel shall annually elect a chair-
person, a vice-chairperson, or a vice-chairperson for any 
subcommittee for which the chairperson is not a member to 
serve as chairperson for that subcommittee, and such other offi-
cers as it may deem proper. The Panel shall meet in its entirety 
in July of each year to elect a chairperson. At any time the Panel 
may decide to divide itself into subcommittees or to consolidate 
after having divided. A majority shall constitute a quorum and 
a majority of a quorum shall be authorized to act. However, in 
any matter in which one or more Investigative Panel members 
are disqualified, the number of members constituting a quorum 
shall be reduced by the number of members disqualified from 
voting on the matter.

(5) The Investigative Panel is authorized to organize itself 
into as many subcommittees as the Panel deems necessary to 
conduct the expeditious investigation of disciplinary matters 
referred to it by the Office of the General Counsel. However, no 
subcommittee shall consist of fewer than seven (7) members of 
the Panel and each such subcommittee shall include at least one 
(1) of the public members.

(b) The Review Panel shall consist of the Immediate Past 
President of the State Bar of Georgia, the Immediate Past President 
of the Young Lawyers Division or a member of the Young 
Lawyers Division designated by its Immediate Past President, 
nine (9) members of the State Bar of Georgia, three (3) from each 
of the three (3)federal judicial districts of the State appointed as 
described below, and four (4) public members appointed by the 
Supreme Court of Georgia.

(1) The nine (9) members of the Bar from the federal 
judicial districts shall be appointed for three (3) year terms so 
that the term of one Panel member from each district will expire 
each year. The three (3) vacant positions will be filled in odd 
years by appointment by the President, with the approval of the 
Board of Governors, and in even years by appointment by the 
Supreme Court of Georgia.

(2) The Panel members serving at the time this Rule goes 
into effect shall continue to serve until their respective terms 
expire. New Panel members shall be appointed as set forth above.

(3) Any person appointed to fill a vacancy caused by res-
ignation, death, disqualification or disability shall serve only for 
the unexpired term of the member replaced unless reappointed.

(4) Ex-officio members shall serve during the term or 
terms of their offices and shall not increase their quorum 
requirement.

(5) The Review Panel shall elect a chairperson and such 
other officers as it may deem proper in July of each year. The 
presence of six (6) members of the Panel shall constitute a quo-
rum. Four (4) members of the Panel shall be authorized to act 
except that a recommendation of the Review Panel to suspend or 
disbar shall require the affirmative vote of at least six (6) mem-
bers of the Review Panel, with not more than four (4) negative 
votes. However, in any case in which one or more Review Panel 
members are disqualified, the number of members constituting 
a quorum and the number of members necessary to vote affir-
matively for disbarment or suspension, shall be reduced by the 
number of members disqualified from voting on the case. No rec-
ommendation of disbarment or suspension may be made by fewer 
than four (4) affirmative votes. For the purposes of this Rule the 
recusal of a member shall have the same effect as disqualification.

Rule 4-202. Receipt of Grievances; Initial Review by Bar Counsel.
(a) All grievances other than those initiated by the Supreme 

Court of Georgia, the Investigative Panel or inquiries which may 
be filed with the Consumer Assistance Program under Part XII 
of these Rules shall be first filed with the Office of the General 
Counsel of the State Bar of Georgia. The Office of the General 
Counsel shall require that oral grievances, and grievances illegibly 
or informally drawn, be reduced to a memorandum of grievance in 
such form as may be prescribed by the Investigative Panel. 

(b) Upon receipt of a grievance in proper form, the Office 
of the General Counsel shall screen it to determine whether the 
grievance is unjustified, frivolous, patently unfounded or fails to 
state facts sufficient to invoke the disciplinary jurisdiction of the 
State Bar of Georgia. The Office of the General Counsel shall be 
empowered to collect evidence and information concerning any 
grievance and to add the findings and results of its investigation 
to the file containing such grievance. The screening process may 
include forwarding a copy of the grievance to the Respondent in 
order that the Respondent may respond to the grievance.

(c) Upon completion of its screening of a grievance, the 
Office of the General Counsel shall be empowered to dismiss 
those grievances which are unjustified, frivolous, patently 
unfounded or which fail to state facts sufficient to invoke the 
disciplinary jurisdiction of the State Bar of Georgia; provided, 
however, that a rejection of such grievances by the Office of the 
General Counsel shall not deprive the complaining party of any 
right of action he or she might otherwise have at law or in equity 
against the Respondent. Those grievances which appear to allege 
any violation of Part IV, Chapter 1 of the State Bar Rules shall 
be forwarded to the Investigative Panel or a subcommittee of the 
Investigative Panel according to Rule 4-204.1.

Rule 4-203. Powers and Duties.
(a) In accordance with these rules, the Investigative Panel 

shall have the following powers and duties: 
(1) To receive and evaluate any and all written grievances 

against members of the State Bar of Georgia and to frame such 
charges and grievances as shall conform to the requirements 
of these rules. A copy of any grievance serving as the basis for 
investigation or proceedings before the Panel shall be furnished 
to the Respondent by the procedures set forth in Rule 4-204.2; 

(2) To initiate grievances on its own motion, to require 
additional information from a complainant, where appropri-
ate, and to dismiss and reject such grievances as to it may seem 
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unjustified, frivolous, or patently unfounded. However, the rejec-
tion of a grievance by the Investigative Panel shall not deprive 
the complaining party of any right of action he or she might oth-
erwise have at law or in equity against the Respondent; 

(3) To issue letters of instruction when dismissing a 
grievance;

(4) To delegate the duties of the Panel enumerated in 
subparagraphs (1), (2), (11) and (12) hereof to the chairperson 
of the Panel or chairperson of any subcommittee of the Panel or 
such other members as the Panel or its chairperson may desig-
nate subject to review and approval by the Investigative Panel 
or subcommittee of the Panel; 

(5) To conduct probable cause investigations, to col-
lect evidence and information concerning grievances, to hold 
hearings where provided for in these rules, and to certify griev-
ances to the Supreme Court of Georgia for hearings by Special 
Masters as hereinafter provided; 

(6) To pass upon petitions for protection of the clients of 
deceased, disappearing or incapacitated members of the State 
Bar of Georgia;

(7) To adopt forms for formal complaints, subpoenas, 
notices, and any other written instruments necessary or desir-
able under these rules;

(8) To prescribe its own rules of conduct and procedure;
(9) To receive, investigate, and collect evidence and 

information; and to review and accept or reject such Petitions 
for Voluntary Discipline which request the imposition of confi-
dential discipline and are filed with the Investigative Panel prior 
to the time of issuance of a formal complaint by Bar counsel. 
Each such petition shall contain admissions of fact and admis-
sions of conduct in violation of Part IV, Chapter 1 of these rules 
sufficient to authorize the imposition of discipline. Bar counsel 
shall, upon filing of such petition, file with the Panel its recom-
mendations as to acceptance or rejection of the petition by the 
Panel, giving the reasons therefor, and shall serve a copy of its 
recommendation upon the Respondent presenting such petition;

(10) To sign and enforce, as hereinafter described, sub-
poenas for the appearance of persons and for the production of 
things and records at investigations and hearings;

(11) To extend the time within which a formal complaint 
may be filed;

(12) To issue letters of formal admonition and 
Investigative Panel Reprimands as hereinafter provided;

(13) To enter a Notice of Discipline providing that unless 
the Respondent affirmatively rejects the notice, the Respondent 
shall be sanctioned as ordered by the Investigative Panel;

(14) To use the investigators, auditors, and/or staff of the 
Office of the General Counsel in performing its duties.

(b) In accordance with these rules, the Review Panel or any 
subcommittee of the Panel shall have the following powers and 
duties:

(1) To receive reports from Special Masters, and to rec-
ommend to the Supreme Court of Georgia the imposition of 
punishment and discipline; 

(2) To adopt forms for subpoenas, notices, and any other 
written instruments necessary or desirable under these rules;

(3) To prescribe its own rules of conduct and procedure;
(4) (Reserved). 
(5) Through the action of its chairperson or his or her des-

ignee and upon good cause shown, to allow a late filing of the 
Respondent’s answer where there has been no final selection 
of a Special Master within thirty days of service of the formal 
complaint upon the Respondent;

(6) Through the action of its chairperson or his or her 
designee, to receive and pass upon challenges and objections to 
Special Masters.

(7) to receive Notice of Reciprocal Discipline and to 
recommend to the Supreme Court of Georgia the imposition of 
punishment and discipline pursuant to Bar Rule 9.4 (b) (3).

Rule 4-203.1. Uniform Service Rule.
(a) Attorneys authorized to practice law in Georgia shall 

inform the Membership Department of the State Bar of Georgia, in 
writing, of their current name, official address and telephone num-
ber. The Supreme Court of Georgia and the State Bar of Georgia 
may rely on the official address on file with the Membership 
Department in all efforts to contact, communicate with, and per-
fect service upon an attorney. The choice of an attorney to provide 
only a post office box or equivalent commercial box address to 
the Membership Department of the State Bar of Georgia shall 
constitute an election to waive personal service. Notification of 
a change of address given to any department of the State Bar of 
Georgia other than the Membership Department shall not satisfy 
the requirement herein.

(b) In all matters requiring personal service under Part IV of 
the Bar Rules, service may be perfected in the following manner:

(1) Acknowledgment of Service: An acknowledgment of 
service from the Respondent shall constitute conclusive proof 
of service and shall eliminate the need to utilize any other form 
of service.

(2) Written Response from Respondent: A written 
response from the Respondent or Respondent’s counsel shall 
constitute conclusive proof of service and shall eliminate the 
need to utilize any other form of service.

(3) In the absence of an acknowledgment of service, or a 
written response from the Respondent or Respondent’s coun-
sel, and subject to the provisions of paragraph (4) below, the 
Respondent shall be served in the following manner:

(i) Personal service: Service may be accomplished 
by the Sheriff, or a Court approved agent for service of 
process, or any person approved by the Chairperson of the 
Investigative Panel or the Chair’s designee. Receipt of a 
Return of Service Non Est Inventus from the Sheriff or any 
other person approved for service of the service documents, 
shall constitute conclusive proof that service cannot be per-
fected by personal service.

(ii) Service by publication: In the event that personal 
service cannot be perfected, or when the Respondent 
has only provided a post office box to the Membership 
Department and Respondent has not acknowledged ser-
vice within twenty (20) days of a mailing to Respondent’s 
post office box, service may be accomplished by pub-
lication once a week for two weeks in the legal organ 
of the county of Respondent’s address, as shown on the 
records of the Membership Department of the State Bar 
of Georgia, and, contemporaneously with the publication, 
mailing a copy of the service documents by first class mail 
to Respondent’s address as shown on the records of the 
Membership Department of the State Bar of Georgia.

(4) When it appears from an affidavit made by the Office 
of the General Counsel that the Respondent has departed from 
the state, or cannot, after due diligence, be found within the 
state, or seeks to avoid the service, the Chairperson of the 
Investigative Panel, or the chair’s designee, may authorize 
service by publication without the necessity of first attempt-
ing personal service. The affidavit made by the Office of the 
General Counsel must demonstrate recent unsuccessful attempts 
at personal service upon the Respondent regarding other or 
related disciplinary matters and that such personal service was 
attempted at Respondent’s address as shown on the records of 
the Membership Department of the State Bar of Georgia.

(c) Whenever service of pleadings or other documents subse-
quent to the original complaint is required or permitted to be made 
upon a party represented by an attorney, the service shall be made 
upon the attorney unless service upon the party himself is other-
wise required by these Rules. Service upon the attorney or upon a 
party shall be made by delivering a copy to him or by mailing it to 
him at his or her last known address. As used in this Rule, the term 
“delivery of a copy” means handing it to the attorney or to the 
party, or leaving it at his or her office with his or her clerk or other 
person in charge thereof or, if the office is closed or the person 
to be served has no office, leaving it at his or her dwelling house 
or usual place of abode with some person of suitable age and 
discretion then residing therein. Service by mail is complete upon 
mailing. Proof of service may be made by certificate of an attorney 
or of his or her employee, by written admission, by affidavit, or 
by other proof satisfactory to the court. Failure to make proof of 
service shall not affect the validity of service.

Rule 4-204. Preliminary Investigation by Investigative Panel-Generally.
(a) Each grievance alleging conduct which appears to invoke 

the disciplinary jurisdiction of the State Disciplinary Board of the 
State Bar of Georgia shall be referred in accordance with Rule 
4-204.1 by the Office of the General Counsel to the Investigative 
Panel or a subcommittee of the Investigative Panel for investiga-
tion and disposition in accordance with its rules. The Investigative 
Panel shall appoint one of its members to be responsible for the 
investigation. The Office of the General Counsel shall simultane-
ously assign a staff investigator to assist in the investigation. If the 
investigation of the Panel establishes probable cause to believe 
that the respondent has violated one or more of the provisions of 
Part IV, Chapter 1 of these Rules, it shall:

(1) issue a letter of admonition;
(2) issue an Investigative Panel Reprimand;
(3) issue a Notice of Discipline; or
(4) refer the case to the Supreme Court of Georgia for 

hearing before a Special Master and file a formal complaint 
with the Supreme Court of Georgia, all as hereinafter provided.
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All other cases may be either dismissed by the Investigative 
Panel or referred to the Fee Arbitration Committee or the Lawyer 
Assistance Program. 

(b) The primary investigation shall be conducted by the 
staff investigators, the staff lawyers of the Office of the General 
Counsel, and the member of the Investigative Panel responsible 
for the investigation. The Board of Governors of the State Bar of 
Georgia shall fund the Office of the General Counsel so that the 
Office of the General Counsel will be able to adequately investi-
gate and prosecute all cases.

Rule 4-204.1. Notice of Investigation.
(a) Upon completion of its screening of a grievance under 

Rule 4-202, the Office of the General Counsel shall forward those 
grievances which appear to invoke the disciplinary jurisdiction of 
the State Bar of Georgia to the Investigative Panel, or subcommit-
tee of the Investigative Panel by serving a Notice of Investigation 
upon the respondent.

(b) The Notice of Investigation shall accord the respon-
dent reasonable notice of the charges against him and a 
reasonable opportunity to respond to the charges in writing and 
shall contain:

(1) a statement that the grievance is being transmitted to the 
Investigative Panel, or subcommittee of the Investigative Panel;

(2) a copy of the grievance;
(3) a list of the Rules which appear to have been violated;
(4) the name and address of the Panel member assigned to 

investigate the grievance and a list of the Panel, or subcommit-
tee of the Panel, members;

(5) a statement of respondent’s right to challenge the com-
petency, qualifications or objectivity of any Panel member;

(c) The form for the Notice of Investigation shall be 
approved by the Investigative Panel.

Rule 4-204.2. Service of the Notice of Investigation.
 The Office of the General Counsel shall cause the Notice of 
Investigation to be served upon the Respondent pursuant to Bar Rule 
4-203.1.

Rule 4-204.3. Answer to Notice of Investigation Required.
(a) The Respondent shall file a written response under oath 

to the Notice of Investigation with the panel member assigned to 
investigate the grievance within thirty (30) days of service. 

(b) The written response must address specifically all of the 
issues set forth in the Notice of Investigation.

(c) The panel member assigned to investigate the grievance 
may in the panel member’s discretion grant extensions of time for 
Respondent’s answer. Any request for extension of time must be 
made in writing on or before the date on which the response was 
due and the grant of an extension of time must also be in writing. 
Extensions of time shall be reasonable in length and should not be 
routinely granted.

(d) In cases where the maximum sanction is disbarment or 
suspension, failure to respond by the Respondent may authorize 
the Investigative Panel or subcommittee of the Panel to suspend 
the Respondent until a response is filed.

(1) The determination that an adequate response has been 
filed is within the discretion of the Investigative Panel or sub-
committee of the Panel.

(2) When the Investigative Panel or subcommittee of the 
Panel determines that a Respondent has failed to respond in 
accordance with the rules of the Panel and that the Respondent 
should be suspended, the Office of the General Counsel shall 
notify the Supreme Court of Georgia that the Panel has made 
such a recommendation. The Supreme Court of Georgia shall 
enter an appropriate Order.

(3) When the Investigative Panel or subcommittee of 
the Panel determines that a Respondent who has been sus-
pended for failure to respond in accordance with the rules 
of the Panel has filed an appropriate response and should be 
reinstated, the Office of the General Counsel shall notify the 
Supreme Court of Georgia that the Panel has made such a 
recommendation. The Supreme Court of Georgia shall enter 
an appropriate Order.

Rule 4-204.4. Finding of Probable Cause; Referral to Special Master.
(a) In the event the Investigative Panel, or a subcommittee of 

the Panel, finds Probable Cause of the Respondent’s violation of 
one or more of the provisions of Part IV, Chapter 1 of these rules 
it may refer the matter to the Supreme Court of Georgia by direct-
ing the Office of the General Counsel to file with the Clerk of the 
Supreme Court of Georgia either:

(1) A formal complaint, as herein provided; 
(2) A petition for the appointment of a Special Master; and
(3) A notice of its finding of Probable Cause.

The documents specified above shall be filed in duplicate 
within thirty (30) days of the finding of Probable Cause unless 
the Investigative Panel, or a subcommittee of the Panel, or its 
Chairperson grants an extension of time for the filing.

(b) A Notice of Discipline and the matter shall thereafter pro-
ceed pursuant to Bar Rules 4-208.1, 4-208.2 and 4-208.3.

Rule 4-204.5. Letters of Instruction.
(a) In addition to dismissing a complaint, the Investigative 

Panel, or subcommittee of the Panel, may issue a letter of instruc-
tion in any disciplinary case upon the following conditions:

(1) the case has been thoroughly investigated, the 
Respondent has been notified of and has had an opportunity 
to answer the charges brought against him, and the case has 
been reported to the entire Panel, or subcommittee of the Panel, 
assembled at a regularly scheduled meeting; and

(2) the Investigative Panel, or subcommittee of the Panel, 
as evidenced through the majority vote of its members present 
and voting, is of the opinion that the Respondent either:

(i) has not engaged in conduct which is in violation of 
the provisions of Part IV, Chapter 1 of these rules; or

(ii) has engaged in conduct that although technically 
in violation of such rules is not reprehensible, and has 
resulted in no harm or injury to any third person, and is not 
in violation of the spirit of such rules; or

(iii) has engaged in conduct in violation of the Code 
of Professional Responsibility of Part III of these rules or 
any recognized voluntary creed of professionalism; 

(b) Letters of instruction shall contain a statement of the con-
duct of the Respondent which may have violated Part III of these 
rules or the voluntary creed of professionalism.

(c) A letter of instruction shall not constitute a finding of any 
disciplinary infraction.

Rule 4-205. Confidential Discipline; In General.
 In lieu of the imposition of any other discipline, the Investigative 
Panel or a subcommittee of the Investigative Panel may issue letters of 
formal admonition or an Investigative Panel Reprimand in any disciplin-
ary case upon the following conditions: 

(a) the case has been thoroughly investigated, the 
Respondent has been notified of and has had an opportunity to 
answer, the charges brought against him, and the case has been 
reported to the entire Panel or a subcommittee of the Panel assem-
bled at a regularly scheduled meeting; 

(b) the Panel or a subcommittee of the Panel, as evidenced 
through the majority vote of its members present and voting, is of 
the opinion that the Respondent has engaged in conduct which is 
in violation of the provisions of Part IV, Chapter 1 of these rules; 

(c) the Panel or a subcommittee of the Panel, as evidenced 
through the majority vote of its members present and voting, is of 
the opinion that the conduct referred to in subpart (b) hereof was 
engaged in: 

(1) inadvertently; or 
(2) purposefully, but in ignorance of the applicable disci-

plinary rule or rules; or 
(3) under such circumstances that it is the opinion of 

the Investigative Panel or a subcommittee of the Investigative 
Panel that the protection of the public and rehabilitation of the 
Respondent would be best achieved by the issuance of a letter 
of admonition or an Investigative Panel Reprimand rather than 
by any other form of discipline. 

Rule 4-206. Confidential Discipline; Contents.
(a) Letters of formal admonition and Investigative Panel 

Reprimands shall contain a statement of the specific conduct of the 
Respondent which violates Part IV, Chapter 1 of these rules, shall 
state the name of the complainant and shall state the reasons for 
issuance of such confidential discipline. 

(b) A letter of formal admonition shall also contain the fol-
lowing information: 

(1) the right of the Respondent to reject the letter of for-
mal admonition under Rule 4-207; 

(2) the procedure for rejecting the letter of formal admoni-
tion under Rule 4-207; and 

(3) the effect of an accepted letter of formal admonition in 
the event of a third or subsequent imposition of discipline. 

(c) An Investigative Panel Reprimand shall also contain 
information concerning the effect of the acceptance of such repri-
mand in the event of a third or subsequent imposition of discipline. 

Rule 4-207. Letters of Formal Admonition and Investigative Panel 
Reprimands; Notification and Right of Rejection.
 In any case where the Investigative Panel, or a subcommittee of 
the Panel, votes to impose discipline in the form of a letter of formal 
admonition or an Investigative Panel Reprimand, such vote shall consti-
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tute the Panel’s finding of probable cause. The Respondent shall have 
the right to reject, in writing, the imposition of such discipline. A written 
rejection shall be deemed an election by the Respondent to continue dis-
ciplinary proceedings under these rules and shall cause the Investigative 
Panel to proceed under Rule 4-204.4

(a) Notification to Respondent shall be as follows: 
(1) in the case of letters of formal admonition, the letter of 

admonition; 
(2) in the case of an Investigative Panel Reprimand, the 

letter notifying the Respondent to appear for the administration 
of the reprimand; 

(3) sent to the Respondent at his or her address as 
reflected in State Bar records, via certified mail, return receipt 
requested. 

(b) Rejection by Respondent shall be as follows: 
(1) in writing, within thirty days of notification; 
(2) sent to the Investigative Panel via certified mail, return 

receipt requested, directed to the Office of the General Counsel 
of the State Bar of Georgia at the current headquarters address 
of the State Bar. 

(c) If the Respondent rejects the imposition of a formal 
admonition or Investigative Panel Reprimand, the Office of the 
General Counsel shall file a formal complaint with the Clerk of 
the Supreme Court of Georgia within thirty days of receipt of the 
rejection unless the Investigative Panel or its Chairperson grants 
an extension of time for the filing of the formal complaint.

(d) Investigative Panel Reprimands shall be administered 
before the Panel by the Chairperson or his or her designee.

Rule 4-208. Confidential Discipline; Effect in Event of Subsequent 
Discipline.
 An accepted letter of formal admonition or an Investigative 
Panel Reprimand shall be considered as a disciplinary infraction for 
the purpose of invoking the provisions of Bar Rule 4-103. In the 
event of a subsequent disciplinary proceeding, the confidentiality 
of the imposition of confidential discipline shall be waived and the 
Office of the General Counsel may use such information as aggrava-
tion of discipline.

Rule 4-208.1. Notice of Discipline.
(a) In any case where the Investigative Panel or a subcom-

mittee of the Panel finds Probable Cause, the Panel may issue a 
Notice of Discipline imposing any level of public discipline autho-
rized by these rules. 

(b) Unless the Notice of Discipline is rejected by the 
Respondent as provided in Rule 4-208.3, (1) the Respondent shall 
be in default; (2) the Respondent shall have no right to any evi-
dentiary hearing; and (3) the Respondent shall be subject to such 
discipline and further proceedings as may be determined by the 
Supreme Court of Georgia.

Rule 4-208.2. Notice of Discipline; Contents; Service.
(a) The Notice of Discipline shall state the following:

(1) The Rules which the Investigative Panel found that the 
Respondent violated;

(2) The facts, which if unrefuted, support the finding that 
such Rules have been violated;

(3) The level of public discipline recommended to be 
imposed;

(4) The reasons why such level of discipline is recom-
mended, including matters considered in mitigation and matters 
considered in aggravation, and such other considerations deemed 
by the Investigative Panel to be relevant to such recommendation;

(5) The entire provisions of Rule 4-208.3 relating to rejec-
tion of Notice of Discipline. This may be satisfied by attaching 
a copy of the Rule to the Notice of Discipline and referencing 
same in the Notice;

(6) A copy of the Memorandum of Grievance; and
(7) A statement of any prior discipline imposed upon 

the Respondent, including confidential discipline under Rules 
4-205 to 4-208.

(b) The original Notice of Discipline shall be filed with the 
Clerk of the Supreme Court of Georgia, and a copy of the Notice 
of Discipline shall be served upon the respondent pursuant to Bar 
Rule 4-203.1.

(c) This subparagraph is reserved.
(d) This subparagraph is reserved.
(e) This subparagraph is reserved.
(f) This subparagraph is reserved.
(g) The Office of the General Counsel shall file the docu-

ments by which service was accomplished with the Clerk of the 
Supreme Court of Georgia.

(h) The level of disciplinary sanction in any Notice of 
Discipline rejected by the respondent or the Office of the General 

Counsel shall not be binding on the Special Master, the Review 
Panel or the Supreme Court of Georgia.

Rule 4-208.3. Rejection of Notice of Discipline.
(a) In order to reject the Notice of Discipline the respon-

dent or the Office of the General Counsel must file a Notice 
of Rejection of the Notice of Discipline with the Clerk of the 
Supreme Court of Georgia within 30 days following service of the 
Notice of Discipline.

(b) Any Notice of Rejection by the respondent shall be served 
by the respondent upon the Office of the General Counsel of the State 
Bar of Georgia. Any Notice of Rejection by the Office of the General 
Counsel of the State Bar of Georgia shall be served by the General 
Counsel upon the respondent. No rejection by the respondent shall 
be considered valid unless the respondent files a written response as 
required by Rule 4-204.3 at or before the filing of rejection. The respon-
dent must also file a copy of such written response with the Clerk of the 
Supreme Court of Georgia at the time of filing the Notice of Rejection.

(c) The timely filing of a Notice of Rejection shall consti-
tute an election for the Coordinating Special Master to appoint a 
Special Master and the matter shall thereafter proceed pursuant to 
Rules 4-209 through 4-225.

Rule 4-208.4. Formal Complaint Following Notice of Rejection of 
Discipline.

(a) The Office of the General Counsel shall file with the 
Clerk of the Supreme Court of Georgia a formal complaint or 
a Petition for Appointment of Special Master within thirty (30) 
days following the filing of a Notice of Rejection. The Notice of 
Discipline shall operate as the notice of finding of Probable Cause 
by the Investigative Panel.

(b) The Office of the General Counsel may obtain extensions 
of time for the filing of the formal complaint from the Chairperson 
of the Investigative Panel or his or her designee.

(c) After the rejection of a Notice of Discipline and prior to 
the time of the filing of the formal complaint, the Investigative 
Panel may consider any new evidence regarding the grievance and 
take appropriate action.

Rule 4-209. Docketing by Supreme Court; Appointment of Special 
Master; Challenges to Special Master.

(a) Upon receipt of a finding of Probable Cause, a petition 
for appointment of a Special Master and a formal complaint from 
the Investigative Panel, the Clerk of the Supreme Court of Georgia 
shall file the matter in the records of the Court, give the matter a 
Supreme Court docket number and notify the Coordinating Special 
Master that appointment of a Special Master is appropriate. In 
those proceedings where a Notice of Discipline has been filed, the 
finding of Probable Cause need not be filed.

(b) Within a reasonable time after receipt of a petition/motion 
for appointment of a Special Master or notification that a Special 
Master previously appointed has been disqualified, the Coordinating 
Special Master will appoint a Special Master to conduct formal dis-
ciplinary proceedings in such complaint. The Coordinating Special 
Master shall select as Special Masters experienced members of the 
State Bar of Georgia who possess a reputation in the Bar for ethical 
practice; provided, that a Special Master may not be appointed to 
hear a complaint against a Respondent who resides in the same cir-
cuit as that in which the Special Master resides.

(c) Upon being advised of appointment of a Special Master by 
the Coordinating Special Master, the Clerk of the Supreme Court 
of Georgia shall return the original Notice of Discipline, rejection 
of Notice of Discipline, if applicable, formal complaint, Probable 
Cause finding, petition for appointment of Special Master and the 
signed order thereon to the Office of the General Counsel of the 
State Bar of Georgia. Upon notification of the appointment of a 
Special Master, the Office of the General Counsel shall immediate-
ly serve the Respondent with the order of appointment of a Special 
Master and with its formal complaint as hereinafter provided.

(d) Within ten days of service of the notice of appointment 
of    a Special Master, the Respondent and the State Bar of Georgia 
shall lodge any and all objections or challenges they may have 
to the competency, qualifications or impartiality of the Special 
Master with the chairperson of the Review Panel. The party filing 
such objections or challenges must also serve a copy of the objec-
tions or challenges upon the opposing counsel, the Coordinating 
Special Master and the Special Master, who may respond to such 
objections or challenges. Within a reasonable time, the chair-
person of the Review Panel shall consider the challenges, the 
responses of Respondent, the State Bar of Georgia, the Coordinating 
Special Master and the Special Master, if any, determine whether 
the Special Master is disqualified and notify the parties, the 
Coordinating Special Master and the Special Master of the 
chairperson’s decision. Exceptions to the chairperson’s denial of dis-
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qualification are subject to review by the entire Review Panel and, 
thereafter, by the Supreme Court of Georgia when exceptions aris-
ing during the evidentiary hearing and exceptions to the report of the 
Special Master and the Review Panel are properly before the Court. 
In the event of disqualification of a Special Master by the chairper-
son of the Review Panel, said chairperson shall notify the Clerk of 
the Supreme Court of Georgia, the Coordinating Special Master, the 
Special Master, the State Bar of Georgia and the Respondent of the 
disqualification and appointment of a successor Special Master shall 
proceed as provided in this rule.

Rule 4-209.1. Coordinating Special Master.
(a) The appointment of and the determination of the com-

pensation of the Coordinating Special Master shall be the duty 
of the Coordinating Special Master Selection and Compensation 
Commission. The Commission shall be comprised of the second, 
third and fourth immediate past presidents of the State Bar of 
Georgia. If any of the above named ex officio individuals should 
be unable to serve, the vacancy shall be filled by appointment by 
the Supreme Court of Georgia. 

(b) The Coordinating Special Master shall be selected by 
the Coordinating Special Master Selection and Compensation 
Commission, with the approval of the Supreme Court of Georgia. 
The Coordinating Special Master shall serve as an independent 
contractor at the pleasure of the Coordinating Special Master 
Selection and Compensation Commission.

(c) The Coordinating Special Master shall be compensated 
by the State Bar of Georgia from the general operating funds of the 
State Bar of Georgia in an amount specified by the Coordinating 
Special Master Selection and Compensation Commission. The 
Coordinating Special Master’s compensation shall be approved 
by the Supreme Court of Georgia. On or before the first day of 
each calendar year, the Coordinating Special Master Selection and 
Compensation Commission shall submit to the Supreme Court of 
Georgia for approval the hourly rate to be paid to the Coordinating 
Special Master during the fiscal year beginning the first day of 
July of that year, which rate shall continue until the conclusion of 
the fiscal year of the State Bar of Georgia.

(d) The Coordinating Special Master shall have such office 
space, furniture and equipment and may incur such operating 
expenses in such amounts as may be specified by the Supreme 
Court of Georgia. Such amounts shall be paid by the State Bar of 
Georgia from the general operating funds. On or before the first 
day of each calendar year, the Supreme Court of Georgia will set 
the amount to be paid for the above items during the fiscal year 
beginning the first day of July of that year.

(e) If the Coordinating Special Master position is vacant or 
the Coordinating Special Master has recused or been disquali-
fied from a particular matter, the Supreme Court of Georgia may 
appoint a temporary Acting Coordinating Special Master to act 
until the position can be filled or to act in any particular matter.

Rule 4-209.2. Special Masters.
(a) The Coordinating Special Master, subject to the approval 

of the Supreme Court of Georgia, shall select and maintain a limited 
pool of qualified lawyers to serve as Special Masters for the State 
Disciplinary Board and Hearing Officers for the Board to Determine 
Fitness of Bar Applicants pursuant to Part A, Section 8 of the Rules 
Governing Admission to the Practice of Law in Georgia. The names 
of those so selected shall be placed on a list maintained by the 
Coordinating Special Master. Said list shall be published annually in 
a regular State Bar of Georgia publication. Although not mandatory, 
it is preferable that a lawyer so selected shall only remain on such list 
for five years, so that the term may generally be considered to be five 
years. Any lawyer whose name is removed from such list shall be eli-
gible to be selected and placed on the list at any subsequent time.

(b) Training for Special Masters and Hearing Officers is 
expected, subject to the terms of this Rule, and shall consist of 
one training session within twelve months after selection. The 
Special Master and Hearing Officer training shall be planned and 
conducted by the Coordinating Special Master. Special Masters 
and Hearing Officers who fail to attend such a minimum train-
ing session shall periodically be removed from consideration 
for appointment in future cases. Failure to attend such a training 
session shall not be the basis for a disqualification of any Special 
Master or Hearing Officer; as such qualifications shall remain in 
the sole discretion of the Supreme Court of Georgia.

(c) The Special Masters may be paid by the State Bar of 
Georgia from the general operating funds on a per case rate to 
be set by the Supreme Court of Georgia. Hearing Officers may 
be paid pursuant to Part A, Section 14 of the Rules Governing 
Admission to the Practice of Law in Georgia.

(d) On or before the first day of March of each calendar year, 
the Supreme Court of Georgia may set the amount to be paid to the 

Special Masters during the fiscal year beginning the first day of 
July of that year, which rate shall continue until the conclusion of 
the fiscal year of the State Bar of Georgia.

Rule 4-209.3. Powers and Duties of the Coordinating Special Master.
 The Coordinating Special Master shall have the following powers 
and duties:

(1) to establish requirements for and supervise Special 
Master and Hearing Officer training;

(2) to assign cases to Special Masters and Hearing Officers 
from the pool provided in Bar Rule 4-209(b);

(3) to exercise all of the powers and duties provided in Bar 
Rule 4-210 when acting as a Special Master under subparagraph 
(8) below;

(4) to monitor and evaluate the performance of Special 
Masters and Hearing Officers;

(5) to remove Special Masters and Hearing Officers for such 
cause as may be deemed proper by the Coordinating Special Master;

(6) to fill all vacancies occasioned by incapacity, disqualifi-
cation, recusal or removal;

(7) to administer Special Master and Hearing Officer com-
pensation, if authorized as provided in Bar Rule 4-209.2 or Part A, 
Section 14 of the Rules Governing Admission to the Practice of 
Law in Georgia;

(8) to hear pretrial motions when no Special Master has been 
assigned; and

(9) to perform all other administrative duties necessary for an 
efficient and effective hearing system.

Rule 4-210. Powers and Duties of Special Masters.
 In accordance with these Rules a duly appointed Special Master or 
Hearing Officer shall have the following powers and duties:

(1) to exercise general supervision over assigned disciplinary 
proceedings and to perform all duties specifically enumerated in 
these Rules;

(2) to rule on all questions concerning the sufficiency of the 
formal complaint;

(3) to conduct the negotiations between the State Bar of 
Georgia and the Respondent, whether at a pretrial meeting set by 
the Special Master or at any other time;

(4) to receive and evaluate any Petition for Voluntary 
Discipline;

(5) to grant continuances and to extend any time limit pro-
vided for herein as to any pending matter;

(6) to apply to the Coordinating Special Master for leave to 
withdraw and for the appointment of a successor in the event that 
he or she becomes incapacitated to perform his or her duties or in 
the event that he or she learns that he or she and the Respondent 
reside in the same circuit;

(7) to hear, determine and consolidate action on the com-
plaints, where there are multiple complaints against a Respondent 
growing out of different transactions, whether they involve one or 
more complainants, and may proceed to make recommendations 
on each complaint as constituting a separate offense;

(8) to sign subpoenas and exercise the powers described in 
Bar Rule 4-221(b);

(9) to preside over evidentiary hearings and to decide ques-
tions of law and fact raised during such hearings;

(10) to make findings of fact and conclusions of law as here-
inafter provided and to submit his or her findings for consideration 
by the Review Panel;

(11) to exercise general supervision over discovery by parties 
to disciplinary proceedings and to conduct such hearings and sign 
all appropriate pleadings and orders pertaining to such discovery 
as are provided for by the law of Georgia applicable to discovery 
in civil cases;

(12) in disciplinary cases, to make a recommendation of 
discipline, and in emergency suspension cases a recommendation 
as to whether the Respondent should be suspended pending further 
disciplinary proceedings; and

(13) to conduct and exercise general supervision over hear-
ings for the Board to Determine Fitness of Bar Applicants and 
to make written findings of fact and recommendations pursuant 
to Part A, Section 8 of the Rules Governing Admission to the 
Practice of Law in Georgia.

Rule 4-211. Formal Complaint; Service.
(a) Within thirty days after a finding of Probable Cause, a 

formal complaint shall be prepared by the Office of the General 
Counsel, which shall specify with reasonable particularity the acts 
complained of and the grounds for disciplinary action. A formal 
complaint shall include the names and addresses of witnesses so 
far as then known. A copy of the formal complaint shall be served 
upon the Respondent after appointment of a Special Master by 
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the Coordinating Special Master. In those cases where a Notice of 
Discipline has been filed and rejected, the filing of the formal com-
plaint shall be governed by the time period set forth in Rule 4-208.4. 
The formal complaint shall be served pursuant to Bar Rule 4-203.1.

(b) This subparagraph is reserved. 
(c) At all stages of the proceeding both the Respondent and 

the State Bar of Georgia may be represented by counsel. Counsel 
representing the State Bar of Georgia shall be authorized to 
prepare and sign notices, pleadings, motions, complaints, and cer-
tificates for and in behalf of the State Bar of Georgia and the State 
Disciplinary Board. 

Rule 4-211.1. Dismissal after Formal Complaint.
 At any time after the Investigative Panel finds Probable Cause, the 
Office of the General Counsel may dismiss the proceeding with the con-
sent of the Chairperson or Vice Chairperson of the Investigative Panel 
or with the consent of any three members of the Investigative Panel.

Rule 4-212. Answer of Respondent; Discovery.
(a) The Respondent shall serve his or her answer to the 

formal complaint of the State Bar of Georgia within thirty days 
after service of the formal complaint. In the event that Respondent 
fails to answer or to obtain an extension of time for his or her 
answer, the facts alleged and violations charged in the formal 
complaint shall be deemed admitted. In the event the Respondent’s 
answer fails to address specifically the issues raised in the formal 
complaint, the facts alleged and violations charged in the formal 
complaint and not specifically addressed in the answer shall be 
deemed admitted. A Respondent may obtain an extension of time 
not to exceed fifteen days to file the answer from the Special 
Master, or, when a challenge to the Special Master is pending, 
from the chairperson of the Review Panel. Extensions of time for 
the filing of an answer shall not be routinely granted.

(b) The pendency of objections or challenges to one or more 
Special Masters shall provide no justification for a Respondent’s 
failure to file his or her answer or for failure of the State Bar of 
Georgia or the Respondent to engage in discovery. 

(c) Both parties to the disciplinary proceeding may engage in 
discovery under the rules of practice and procedure then applicable 
to civil cases in the State of Georgia. 

(d) In lieu of filing an answer to the formal complaint of the 
State Bar of Georgia, the Respondent may submit to the Special 
Master a Petition for Voluntary Discipline; provided, however, 
that each such petition shall contain admissions of fact and admis-
sions of conduct in violation of Part IV, Chapter 1 of these rules 
sufficient to authorize the imposition of discipline. As provided in 
Rule 4-210(d), the Special Master may solicit a response to such 
petition from Bar counsel. 

Rule 4-213. Evidentiary Hearing.
(a) Within 90 days after the filing of respondent’s answer to 

the formal complaint or the time for filing of the answer, whichever 
is later, the Special Master shall proceed to hear the case.  The 
evidentiary hearing shall be reported and transcribed at the expense 
of the State Bar of Georgia.  When the hearing is complete, the 
Special Master shall proceed to make findings of fact, conclusions 
of law and a recommendation of discipline and file a report with the 
Review Panel or the Supreme Court of Georgia as hereinafter pro-
vided. Alleged errors in the trial may be reviewed by the Supreme 
Court of Georgia when the findings and recommendations of disci-
pline of the Review Panel are filed with the Court. There shall be no 
direct appeal from such proceedings of the Special Master.

(b) Upon respondent’s showing of necessity and financial 
inability to pay for a copy of the transcript, the Special Master 
shall order the State Bar of Georgia to purchase a copy of the tran-
script for respondent.

Rule 4-214.
 This rule is reserved.

Rule 4-215.
 This rule is reserved.

Rule 4-216.
 This rule is reserved.

Rule 4-217. Report of the Special Master to the Review Panel.
(a) Within 30 days from receipt of the transcript of the evi-

dentiary hearing, the Special Master shall prepare a report which 
shall contain the following:

(1) findings of fact on the issues raised by the formal com-
plaint, and

(2) conclusions of law on the issues raised by the plead-
ings of the parties; and

(3) a recommendation of discipline.
(b) The Special Master shall file his or her original report and 

recommendation with the Clerk of the State Disciplinary Board 

and shall serve a copy on the respondent and counsel for the State 
Bar of Georgia pursuant to Rule 4-203.1.

(c) Thirty days after the Special Master’s report and recom-
mendation is filed, the Clerk of the State Disciplinary Board shall 
file the original record in the case directly with the Supreme Court 
of Georgia unless either party requests review by the Review Panel 
as provided in paragraph (d) of this Rule. In the event neither party 
requests review by the Review Panel and the matter goes directly 
to the Supreme Court of Georgia, both parties shall be deemed 
to have waived any right they may have under the Rules to file 
exceptions with or make request for oral argument to the Supreme 
Court of Georgia. Any review undertaken by the Supreme Court of 
Georgia shall be solely on the original record.

(d) Upon receipt of the Special Master’s report and recom-
mendation, either party may request review by the Review Panel 
as provided in Rule 4-218. Such party shall file the request and 
exceptions with the Clerk of the State Disciplinary Board in accor-
dance with Rule 4-221 (f) and serve them on the opposing party 
within 30 days after the Special Master’s report is filed with the 
Clerk of the State Disciplinary Board. Upon receipt of a timely 
written request and exceptions, the Clerk of the State Disciplinary 
Board shall prepare and file the record and report with the Review 
Panel. The responding party shall have 30 days after service of the 
exceptions within which to respond.

Rule 4-218. Findings by the Review Panel.
(a) Upon receipt of the report from a Special Master pursu-

ant to Rule 4-217 (d), the Review Panel shall consider the record, 
make findings of fact and conclusions of law and determine 
whether a recommendation of disciplinary action will be made to 
the Supreme Court of Georgia and the nature of such recommend-
ed discipline. The findings of fact and conclusions of law made 
by a Special Master shall not be binding on the Panel and may be 
reversed by it on the basis of the record submitted to the Panel by 
the Special Master.

(b) The Respondent shall have the right to challenge the 
competency, qualifications, or objectivity of any member of the 
Review Panel considering the case against him under a procedure 
as provided for in the rules of the Panel.

(c) There shall be no de novo hearing before the Review 
Panel except by unanimous consent of the Panel.

(d) The Review Panel may grant rehearings, or new trials, 
for such reasons, in such manner, on such issues and within such 
times as the ends of justice may require.

(e) The Review Panel may consider exceptions to the report 
of the Special Master and may in its discretion grant oral argu-
ment. Exceptions and briefs shall be filed with the Clerk of the 
State Disciplinary Board, in accordance with Bar Rules 4-217(d) 
and 4-221(f). The responding party shall have ten (10) days after 
service of the exceptions within which to respond. 

(f) The Review Panel shall file its report and the com-
plete record in the disciplinary proceeding with the Clerk of the 
Supreme Court of Georgia. A copy of the Panel’s report shall be 
served upon the respondent. 

Rule 4-219. Judgments and Protective Orders.
(a) After either the Review Panel’s report or the Special 

Master’s report is filed with the Supreme Court of Georgia, the 
respondent and the State Bar of Georgia may file with the Court 
any written exceptions, supported by written argument, each may 
have to the report subject to the provisions of Rule 4-217 (c). All 
such exceptions shall be filed with the Court within 30 days of the 
date that the report is filed with the Court and a copy served upon 
the opposing party. The responding party shall have an additional 
30 days to file its response with the Court. The Court may grant 
oral argument on any exception filed with it upon application for 
such argument by a party to the disciplinary proceedings. The 
Court will promptly consider the report of the Review Panel or the 
Special Master, any exceptions, and any responses filed by any 
party to such exceptions, and enter judgment upon the formal com-
plaint. A copy of the Court’s judgment shall be transmitted to the 
State Bar of Georgia and the respondent by the Court. 

(b) In cases in which the Supreme Court of Georgia orders 
disbarment, voluntary surrender of license or suspension, or the 
respondent is disbarred or suspended on a Notice of Discipline, the 
Review Panel shall publish in a local newspaper or newspapers and 
on the official State Bar of Georgia website, notice of the discipline, 
including the respondent’s full name and business address, the 
nature of the discipline imposed and the effective dates. 

(c)
(1) After a final judgment of disbarment or suspension, 

including a disbarment or suspension on a Notice of Discipline, 
the respondent shall immediately cease the practice of law 
in Georgia and shall, within 30 days, notify all clients of his 
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inability to represent them and of the necessity for promptly 
retaining new counsel, and shall take all actions necessary to 
protect the interests of his clients. Within 45 days after a final 
judgment of disbarment or suspension, the respondent shall 
certify to the Court that he has satisfied the requirements of this 
Rule. Should the respondent fail to comply with the require-
ments of this Rule, the Supreme Court of Georgia, upon its own 
motion or upon motion of the Office of the General Counsel, 
and after ten days notice to the respondent and proof of his 
failure to notify or protect his clients, may hold the respondent 
in contempt and, pursuant to Rule 4-228, order that a member 
or members of the State Bar of Georgia take charge of the files 
and records of the respondent and proceed to notify all clients 
and to take such steps as seem indicated to protect their interest. 
Motions for reconsideration may be taken from the issuance or 
denial of such protective order by either the respondent or by 
the State Bar of Georgia. 

(2) After a final judgment of disbarment or suspension 
under Part IV of these Rules, including a disbarment or suspen-
sion on a Notice of Discipline, the respondent shall take such 
action necessary to cause the removal of any indicia of the 
respondent as a lawyer, legal assistant, legal clerk or person 
with similar status. In the event the respondent should maintain 
a presence in an office where the practice of law is conducted, 
the respondent shall not:

(i) have any contact with the clients of the office 
either in person, by telephone, or in writing; or

(ii) have any contact with persons who have legal 
dealings with the office either in person, by telephone, or 
in writing.

Rule 4-220. Notice of Punishment or Acquittal; Administration of 
Reprimands.

(a) Upon a final judgment of disbarment or suspension, 
notice of the action taken shall be given by the Office of the 
General Counsel of the State Bar of Georgia to the clerks of all 
courts of record in this State and to the Secretary of the State Bar 
of Georgia, and the name of the Respondent in question shall be 
stricken from the rolls of said courts and from the rolls of the State 
Bar of Georgia either permanently, in case of disbarment, or for 
the prescribed period in case of suspension. 

(b) Review Panel Reprimands shall be administered before 
the Panel by the chairperson or his or her designee.

(c) Public Reprimands shall be prepared by the Review 
Panel, the Chairperson of the Review Panel or his or her designee, 
and shall be read in open court, in the presence of the Respondent, 
by the judge of the superior court in the county in which the 
Respondent resides or in the county in which the disciplin-
ary infraction occurred, with the location to be specified by the 
Review Panel, subject to the approval of the Supreme Court  
of Georgia. 

(d) After a Public or Review Panel Reprimand has been 
administered, a certificate reciting the fact of the administration 
of the reprimand and the date of its administration shall be filed 
with the Supreme Court of Georgia. There shall be attached to 
such certificate a copy of the reprimand. Both the certificate and 
the copy of the reprimand shall become a part of the record in the 
disciplinary proceeding. 

(e) In the event of a final judgment of acquittal, the State 
Bar of Georgia shall, if directed by the Respondent, give notice 
thereof to the clerk of the superior court of the county in which the 
Respondent resides. The Respondent may give reasonable public 
notice of the judgment or acquittal.

Rule 4-221. Procedures.
(a) Oaths. Before entering upon his or her duties as herein 

provided, each member of the State Disciplinary Board and each 
Special Master shall subscribe to an oath to be administered by any 
person authorized to administer oaths under the laws of this State, 
such oath to be in writing and filed with the Executive Director of 
the State Bar of Georgia. The form of such oath shall be: 

“I do solemnly swear that I will faithfully and impartially 
discharge and perform all of the duties incumbent upon me as 
a member of the State Disciplinary Board of the State Bar of 
Georgia/Special Master according to the best of my ability and 
understanding and agreeable to the laws and Constitution of this 
State and the Constitution of the United States so help me God.”

(b) Witnesses and Evidence; Contempt. 
(1) The respondent and the State Bar of Georgia shall 

have the right to require the issuance of subpoenas for the atten-
dance of witnesses to testify or to produce books and papers. 
The State Disciplinary Board or a Special Master shall have 
power to compel the attendance of witnesses and the production 
of books, papers, and documents, relevant to the matter under 

investigation, by subpoena, and as further provided by law in 
civil cases under the laws of Georgia. 

(2) The following shall subject a person to rule for con-
tempt of the Special Master or Panel: 

(i) disregard, in any manner whatever, of a subpoena 
issued pursuant to Rule 4-221(b) (1); 

(ii) refusal to answer any pertinent or proper question 
of a Special Master or Board member, or 

(iii) wilful or flagrant violation of a lawful directive of 
a Special Master or Board member.

It shall be the duty of the chairperson of the affected Panel or 
Special Master to report the fact to the Chief Judge of the superior 
court in and for the county in which said investigation, trial or 
hearing is being held. The superior court shall have jurisdiction 
of the matter and shall follow the procedures for contempt as are 
applicable in the case of a witness subpoenaed to appear and give 
evidence on the trial of a civil case before the superior court under 
the laws in Georgia. 

(3) Any member of the State Disciplinary Board and any 
Special Master shall have power to administer oaths and affir-
mations and to issue any subpoena herein provided for. 

(4) Depositions may be taken by the respondent or the State 
Bar of Georgia in the same manner and under the same provi-
sions as may be done in civil cases under the laws of Georgia, 
and such depositions may be used upon the trial or an investi-
gation or hearing in the same manner as such depositions are 
admissible in evidence in civil cases under the laws of Georgia. 

(5) All witnesses attending any hearing provided for under 
these Rules shall be entitled to the same fees as now are allowed 
by law to witnesses attending trials in civil cases in the supe-
rior courts of this State under subpoena, and said fees shall be 
assessed against the parties to the proceedings under the rule of 
law applicable to civil suits in the superior courts of this State. 

(6) Whenever the deposition of any person is to be taken 
in this State pursuant to the laws of another state, territory, 
province or commonwealth, or of the United States or of anoth-
er country for use in attorney discipline, fitness or disability 
proceedings there, the chairperson of the Investigative Panel, 
or his or her designee upon petition, may issue a summons or 
subpoena as provided in this Rule to compel the attendance of 
witnesses and production of documents at such deposition. 

(c) Venue of Hearings.
(1) The hearings on all complaints and charges against 

resident respondents shall be held in the county of residence of 
the respondent unless he or she otherwise agrees.

(2) Where the respondent is a nonresident of the State of 
Georgia and the complaint arose in the State of Georgia, the 
hearing shall be held in the county where the complaint arose. 

(3) When the respondent is a nonresident of the State of 
Georgia and the offense occurs outside the State, the hearing may 
be held in the county of the State Bar of Georgia headquarters. 

(d) Confidentiality of Investigations and Proceedings.
(1) The State Bar of Georgia shall maintain as confidential 

all disciplinary investigations and proceedings pending at the 
screening or investigative stage, unless otherwise provided by 
these Rules. 

(2) After a proceeding under these Rules is filed with the 
Supreme Court of Georgia, all evidentiary and motions hear-
ings shall be open to the public and all reports rendered shall be 
public documents.

(3) Nothing in these Rules shall prohibit the complainant, 
respondent or third party from disclosing information regard-
ing a disciplinary proceeding, unless otherwise ordered by the 
Supreme Court of Georgia or a Special Master in proceedings 
under these Rules.

(4) The Office of the General Counsel of the State Bar 
of Georgia or the Investigative Panel of the State Disciplinary 
Board may reveal or authorize disclosure of information 
which would otherwise be confidential under this Rule under 
the following circumstances:

(i) In the event of a charge of wrongful conduct 
against any member of the State Disciplinary Board or 
any person who is otherwise connected with the disciplin-
ary proceeding in any way, either Panel of the Board or its 
chairperson or his or her designee, may authorize the use 
of information concerning disciplinary investigations or 
proceedings to aid in the defense against such charge.

(ii) In the event the Office of the General Counsel 
receives information that suggests criminal activity, such 
information may be revealed to the appropriate criminal 
prosecutor.

(iii) In the event of subsequent disciplinary proceed-
ings against a lawyer, the Office of the General Counsel 

H-74   Georgia Bar Journal 



Special Issue—2016-2017 Handbook  H-75

may, in aggravation of discipline in the pending disciplin-
ary case, reveal the imposition of confidential discipline 
under Rules 4-205 to 4-208 and facts underlying the impo-
sition of discipline.

(iv) A complainant or lawyer representing the com-
plainant may be notified of the status or disposition of the 
complaint.

(v) When public statements that are false or mislead-
ing are made about any otherwise confidential disciplinary 
case, the Office of the General Counsel may disclose all 
information necessary to correct such false or misleading 
statements.

(5) The Office of the General Counsel may reveal confi-
dential information to the following persons if it appears that 
the information may assist them in the discharge of their duties:

(i) The Committee on the Arbitration of Attorney Fee 
Disputes or the comparable body in other jurisdictions;

(ii) The Trustees of the Clients’ Security Fund or the 
comparable body in other jurisdictions;

(iii) The Judicial Nominating Commission or the 
comparable body in other jurisdictions;

(iv) The Lawyer Assistance Program or the compa-
rable body in other jurisdictions; 

(v) The Board to Determine Fitness of Bar Applicants 
or the comparable body in other jurisdictions; 

(vi) The Judicial Qualifications Commission or the 
comparable body in other jurisdictions;

(vii) The Executive Committee with the spe-
cific approval of the following representatives of the 
Investigative Panel of the State Disciplinary Board: the 
chairperson, the vice-chairperson and a third representative 
designated by the chairperson;

(viii) The Formal Advisory Opinion Board;
(ix) The Consumer Assistance Program;
(x) The General Counsel Overview Committee; 
(xi) An office or committee charged with discipline 

appointed by the United States Circuit or District Court or 
the highest court of any state, District of Columbia, com-
monwealth or possession of the United States; and

(xii) The Unlicensed Practice of Law.
(6) Any information used by the Office of the General 

Counsel in a proceeding under Rule 4-108 or in a proceeding 
to obtain a Receiver to administer the files of a member of the 
State Bar of Georgia, shall not be confidential under this Rule.

(7) The Office of the General Counsel may reveal confi-
dential information when required by law or court order.

(8) The authority or discretion to reveal confidential 
information under this Rule shall not constitute a waiver of any 
evidentiary, statutory or other privilege which may be asserted 
by the State Bar of Georgia or the State Disciplinary Board 
under Bar Rules or applicable law.

(9) Nothing in this Rule shall prohibit the Office of the 
General Counsel or the Investigative Panel from interviewing 
potential witnesses or placing the Notice of Investigation out for 
service by sheriff or other authorized person.

(10) Members of the Office of the General Counsel 
and State Disciplinary Board may respond to specific inqui-
ries concerning matters that have been made public by the 
complainant, respondent or third parties but are otherwise con-
fidential under these Rules by acknowledging the existence and 
status of the proceeding.

(11) The State Bar of Georgia shall not disclose informa-
tion concerning discipline imposed on a lawyer under prior 
Supreme Court Rules that was confidential when imposed, 
unless authorized to do so by said prior Rules.

 (e) Burden of Proof; Evidence.
(1) In all proceedings under this Chapter the burden of 

proof shall be on the State Bar of Georgia, except for proceed-
ings under Rule 4-106. 

(2) In all proceedings under this chapter occurring after 
a finding of probable cause as described in Rule 4-204.4, the 
procedures and rules of evidence applicable in civil cases 
under the laws of Georgia shall apply, except that the quantum 
of proof required of the State Bar of Georgia shall be clear and 
convincing evidence. 

(f) Pleadings and Copies. Original pleadings shall be filed 
with the Clerk of the State Disciplinary Board at the headquarters of 
the State Bar of Georgia and copies served upon the Special Master 
and all parties to the disciplinary proceeding. Depositions and other 
original discovery shall be retained by counsel and shall not be filed 
except as permitted under the Uniform Superior Court Rules.

(g) Pleadings and Communications Privileged. Pleadings and 
oral and written statements of members of the State Disciplinary 

Board, members and designees of the Lawyer Assistance Program, 
Special Masters, Bar counsel and investigators, complainants, wit-
nesses, and respondents and their counsel made to one another or 
filed in the record during any investigation, intervention, hearing 
or other disciplinary proceeding under Part IV, and pertinent to the 
disciplinary proceeding, are made in performance of a legal and 
public duty, are absolutely privileged, and under no circumstances 
form the basis for a right of action.

Rule 4-222. Limitation.
(a) No proceeding under Part IV, Chapter 2, shall be brought 

unless a Memorandum of Grievance has been received at State 
Bar of Georgia headquarters or instituted by the Investigative 
Panel within four years after the commission of the act. Provided, 
however, this limitation shall be tolled during any period of 
time, not to exceed two years, that the offender or the offense is 
unknown, the offender’s whereabouts are unknown, or the offend-
er’s name is removed from the roll of those authorized to practice 
law in this State.

(b) Referral of a matter to the Investigative Panel by the 
Office of the General Counsel shall occur within twelve months 
of the receipt of the Memorandum of Grievance at State Bar 
of Georgia headquarters or institution of a Memorandum of 
Grievance by the Investigative Panel. 

Rule 4-223. Advisory Opinions.
(a) Any Formal Advisory Opinion issued pursuant to Rule 

4-403 which is not thereafter disapproved by the Supreme Court 
of Georgia shall be binding on the State Bar of Georgia, the State 
Disciplinary Board, and the person who requested the opinion, 
in any subsequent disciplinary proceeding involving that person. 
Formal Advisory Opinions which have been approved or modified 
by the Supreme Court of Georgia pursuant to Rule 4-403 shall also 
be binding in subsequent disciplinary proceedings which do not 
involve the person who requested the opinion.

(b) It shall be considered as mitigation to any grievance 
under these rules that the respondent has acted in accordance 
with and in reasonable reliance upon a written Informal Advisory 
Opinion requested by the Respondent pursuant to Rule 4-401 or a 
Formal Advisory Opinion issued pursuant to Rule 4-403, but not 
reviewed by the Supreme Court of Georgia.

Rule 4-224. Expungement of Records.
(a) The record of any grievance against a respondent 

under these Rules which does not result in discipline against the 
respondent shall be expunged by the State Disciplinary Board in 
accordance with the following:

(1) those grievances closed by the Office of the General 
Counsel after screening pursuant to Rule 4-202(c) shall be 
expunged after one year;

(2) those grievances dismissed by the Investigative Panel 
of the State Disciplinary Board after a probable cause investi-
gation pursuant to Rule 4-204 (a) shall be expunged after two 
years; and

(3) those complaints dismissed by the Supreme Court of 
Georgia after formal proceedings shall be expunged after two 
years.

(b) Definition. The terms “expunge” and “expunction” shall 
mean that all records or other evidence of the existence of the 
complaint shall be destroyed.

(c) Effect of Expungement. After a file has been 
expunged, any agency response to an inquiry requiring a refer-
ence to the matter shall state that any record the agency may 
have had of such matter has been expunged pursuant to court 
rule and, in addition, shall state that no inference adverse to 
the respondent is to be drawn on the basis of the incident in 
question. The respondent may answer any inquiry requiring a 
reference to an expunged matter by stating that the grievance or 
formal complaint was dismissed and thereafter expunged pursu-
ant to court rule.

(d) Retention of Records. Upon application to the State 
Disciplinary Board by Bar counsel, for good cause shown and 
with notice to the respondent and opportunity to be heard, 
records which should otherwise be expunged under this 
Rule may be retained for such additional period of time not 
exceeding three years as the State Disciplinary Board deems 
appropriate. Counsel may seek a further extension of the period 
for which retention of the records is authorized whenever a 
previous application has been granted for the maximum period 
permitted hereunder.

(e) A lawyer may respond in the negative when asked if 
there are any complaints against the lawyer if the matter has 
been expunged pursuant to this Rule. Before making a nega-
tive response to any such inquiry, the lawyer shall confirm the 
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expunction of the record and shall not presume that any matter 
has been expunged.

(f) A lawyer may respond in the negative when asked if he or 
she has ever been professionally disciplined or determined to have 
violated any professional disciplinary rules if all grievances filed 
against the lawyer have either been dismissed or dismissed with a 
letter of instruction.

Rule 4-225. Jurisdiction.
 The State Disciplinary Board and any person who is connected 
with disciplinary proceedings in any way shall not be subject to the 
jurisdiction of any court other than the Supreme Court of Georgia with 
respect thereto, except as provided in Rules 4-214, 4-215 and 4-216.

Rule 4-226. Immunity.
 The regulatory proceedings of the State Bar of Georgia are judicial 
in nature. Therefore, members of the State Disciplinary Board, mem-
bers and designees of the Committee on Lawyer Impairment, Special 
Masters, Bar counsel, special prosecutors, investigators and staff are 
entitled to judicial immunity when engaged in regulatory activities.

Rule 4-227. Petitions for Voluntary Discipline.
(a) A petition for voluntary discipline shall contain admis-

sions of fact and admissions of conduct in violation of Part IV, 
Chapter 1 of these Rules sufficient to authorize the imposition of 
discipline.

(b) Prior to the issuance of a formal complaint, a respondent 
may submit a petition for voluntary discipline seeking any level of 
discipline authorized under these Rules.

(1) Those petitions seeking private discipline shall be 
filed with the Office of the General Counsel and assigned to a 
member of the Investigative Panel. The Investigative Panel of 
the State Disciplinary Board shall conduct an investigation and 
determine whether to accept or reject the petition as outlined at 
Rule 4-203 (a) (9).

(2) Those petitions seeking public discipline shall be filed 
directly with the Clerk of the Supreme Court of Georgia. The 
Office of the General Counsel shall have 30 days within which 
to file a response. The Court shall issue an appropriate order.

(c) After the issuance of a formal complaint a respondent 
may submit a petition for voluntary discipline seeking any level of 
discipline authorized under these Rules.

(1) The petition shall be filed with the Clerk of the State 
Disciplinary Board at the headquarters of the State Bar of 
Georgia and copies served upon the Special Master and all par-
ties to the disciplinary proceeding. The Special Master shall 
allow Bar counsel 30 days within which to respond. The Office 
of the General Counsel may assent to the petition or may file a 
response, stating objections and giving the reasons therefor. The 
Office of the General Counsel shall serve a copy of its response 
upon the respondent.

(2) The Special Master shall consider the petition, the 
State Bar of Georgia’s response, and the record as it then exists 
and may accept or reject the petition for voluntary discipline.

(3) The Special Master may reject a petition for such 
cause or causes as seem appropriate to the Special Master. Such 
causes may include but are not limited to a finding that:

(i) the petition fails to contain admissions of fact and 
admissions of conduct in violation of Part IV, Chapter 1 of 
these Rules sufficient to authorize the imposition of discipline;

(ii) the petition fails to request appropriate discipline;
(iii) the petition fails to contain sufficient information 

concerning the admissions of fact and the admissions of 
conduct;

(iv) the record in the proceeding does not contain suf-
ficient information upon which to base a decision to accept 
or reject.

(4) The Special Master’s decision to reject a petition for 
voluntary discipline does not preclude the filing of a subsequent 
petition and is not subject to review by either the Review Panel 
or the Supreme Court of Georgia. If the Special Master rejects 
a petition for voluntary discipline, the disciplinary case shall 
proceed as provided by these Rules.

(5) If the Special Master accepts the petition for voluntary 
discipline, he or she shall enter a report making findings of fact 
and conclusions of law and deliver same to the Clerk of the 
State Disciplinary Board. The Clerk of the State Disciplinary 
Board shall file the report and the complete record in the dis-
ciplinary proceeding with the Clerk of the Supreme Court of 
Georgia. A copy of the Special Master’s report shall be served 
upon the respondent. The Supreme Court of Georgia shall issue 
an appropriate order.

(6) Pursuant to Rule 4-210 (5), the Special Master may in 
his or her discretion extend any of the time limits in these Rules in 
order to adequately consider a petition for voluntary discipline.

Rule 4-228. Receiverships.
(a) Definitions 

Absent Attorney—A member of the State Bar of 
Georgia (or a foreign or domestic lawyer authorized to 
practice law in Georgia) who shall have disappeared, died, 
become disbarred, disciplined or incarcerated, or become 
so impaired as to be unable to properly represent his or her 
clients or as to pose a substantial threat of harm to his or her 
clients or the public as to justify appointment of a Receiver 
hereunder by the Supreme Court of Georgia. 
(b) Appointment of a Receiver

(1) Upon a final determination by the Supreme Court of 
Georgia, on a petition filed by the State Bar of Georgia, that an 
attorney has become an Absent Attorney, and that no partner, 
associate or other appropriate representative is available to notify 
his or her clients of this fact, the Supreme Court of Georgia may 
order that a member or members of the State Bar of Georgia be 
appointed as Receiver to take charge of the Absent Attorney’s 
files and records. Such Receiver shall review the files, notify the 
Absent Attorney’s clients and take such steps as seem indicated 
to protect the interests of the clients and the public. A motion for 
reconsideration may be taken from the issuance or denial of such 
protective order by the respondent, his or her partners, associates 
or legal representatives or by the State Bar of Georgia.

(2) If the Receiver should encounter, or anticipate, situ-
ations or issues not covered by the Order of appointment, 
including but not limited to, those concerning proper procedure 
and scope of authority, the Receiver may petition the Supreme 
Court of Georgia or its designee for such further order or orders 
as may be necessary or appropriate to address the situation or 
issue so encountered or anticipated.

(3) The Receiver shall be entitled to release to each cli-
ent the papers, money or other property to which the client is 
entitled. Before releasing the property, the Receiver may require 
a receipt from the client for the property.

(c) Applicability of Attorney-Client Rules
(1) Confidentiality—The Receiver shall not be permitted 

to disclose any information contained in the files and records in 
his or her care without the consent of the client to whom such 
file or record relates, except as clearly necessary to carry out the 
order of the Supreme Court of Georgia or, upon application, by 
order of the Supreme Court of Georgia.

(2) Attorney-Client Relationship; Privilege—The Receiver 
relationship standing alone does not create an attorney-client 
relationship between the Receiver and the clients of the Absent 
Attorney. However, the attorney-client privilege shall apply to 
communications by or between the Receiver and the clients of 
the Absent Attorney to the same extent as it would have applied 
to communications by or to the Absent Attorney.

(d) Trust Account
(1) If after appointment the Receiver should determine 

that the Absent Attorney maintained one or more trust accounts 
and that there are no provisions extant that would allow the cli-
ents, or other appropriate entities, to receive from the accounts 
the funds to which they are entitled, the Receiver may petition 
the Supreme Court of Georgia or its designee for an order 
extending the scope of the Receivership to include the man-
agement of the said trust account or accounts. In the event the 
scope of the Receivership is extended to include the manage-
ment of the trust account or accounts, the Receiver shall file 
quarterly with the Supreme Court of Georgia or its designee a 
report showing the activity in and status of said accounts.

(2) Service on a bank or financial institution of a copy of 
the order extending the scope of the Receivership to include 
management of the trust account or accounts shall operate as a 
modification of any agreement of deposit among such bank or 
financial institution, the Absent Attorney and any other party to 
the account so as to make the Receiver a necessary signatory on 
any trust account maintained by the Absent Attorney with such 
bank or financial institution. The Supreme Court of Georgia 
or its designee, on application by the Receiver, may order that 
the Receiver shall be sole signatory on any such account to the 
extent necessary for the purposes of these Rules and may direct 
the disposition and distribution of client and other funds. 

(3) In determining ownership of funds in the trust 
accounts, including by subrogation or indemnification, the 
Receiver should act as a reasonably prudent lawyer maintain-
ing a client trust account. The Receiver may (1) rely on a 
certification of ownership issued by an auditor employed by the 
Receiver; or (2) interplead any funds of questionable ownership 
into the appropriate Superior Court; or (3) proceed under the 
terms of the Disposition of Unclaimed Property Act (O.C.G.A. 
§44-12-190 et seq.). If the Absent Attorney’s trust account does 
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not contain sufficient funds to meet known client balances, the 
Receiver may disburse funds on a pro rata basis.

(e) Payment of Expenses of Receiver
(1) The Receiver shall be entitled to reimbursement for 

actual and reasonable costs incurred by the Receiver for expenses, 
including, but not limited to, (i) the actual and reasonable costs 
associated with the employment of accountants, auditors and 
bookkeepers as necessary to determine the source and ownership 
of funds held in the Absent Attorney’s trust account, and (ii) rea-
sonable costs of secretarial, postage, bond premiums, and moving 
and storage expenses associated with carrying out the Receiver’s 
duties. Application for allowance of costs and expenses shall be 
made by affidavit to the Supreme Court of Georgia, or its desig-
nee, who may determine the amount of the reimbursement. The 
application shall be accompanied by an accounting in a form and 
substance acceptable to the Supreme Court of Georgia or its desig-
nee. The amount of reimbursement as determined by the Supreme 
Court of Georgia or its designee shall be paid to the Receiver by 
the State Bar of Georgia. The State Bar of Georgia may seek from 
a court of competent jurisdiction a judgment against the Absent 
Attorney or his or her estate in an amount equal to the amount 
paid by the State Bar of Georgia to the Receiver. The amount of 
reimbursement as determined by the Supreme Court of Georgia 
or its designee shall be considered as prima facie evidence of the 
fairness of the amount, and the burden of proof shall shift to the 
Absent Attorney or his or her estate to prove otherwise. 

(2) The provision of paragraph (1) above shall apply to all 
Receivers serving on the effective date of this Rule and thereafter.

(f) Receiver-Client Relationship
With full disclosure and the informed consent, as defined in 

Bar Rule 1.0 (h), of any client of the Absent Attorney, the Receiver 
may, but need not, accept employment to complete any legal matter. 
Any written consent by the client shall include an acknowledgment 
that the client is not obligated to use the Receiver.
(g) Unclaimed Files

(1) If upon completion of the Receivership there are files 
belonging to the clients of the Absent Attorney that have not 
been claimed, the Receiver shall deliver them to the State Bar 
of Georgia. The State Bar of Georgia shall store the files for six 
years, after which time the State Bar of Georgia may exercise 
its discretion in maintaining or destroying the files.

(2) If the Receiver determines that an unclaimed file con-
tains a Last Will and Testament, the Receiver may, but shall not 
be required to do so, file said Last Will and Testament in the 
office of the Probate Court in such county as to the Receiver 
may seem appropriate.

(h) Professional Liability Insurance
Only attorneys who maintain errors and omissions insurance 

that includes coverage for conduct as a Receiver may be appointed 
to the position of Receiver.
(i) Requirement of Bond

The Supreme Court of Georgia or its designee may require 
the Receiver to post bond conditioned upon the faithful perfor-
mance of his or her duties.
(j) Immunity

(1) The Supreme Court of Georgia recognizes the actions 
of the State Bar of Georgia and the appointed Receiver to be 
within the Court’s judicial and regulatory functions, and being 
regulatory and judicial in nature the State Bar of Georgia and 
Receiver are entitled to judicial immunity.

(2) The immunity recognized in paragraph (1) above shall 
not apply if the Receiver is employed by a client of the Absent 
Attorney to continue the representation.

(k) Service
Service under this Rule may be perfected under Bar Rule 

4-203.1.

RULES OF CONDUCT AND PROCEDURE 
OF THE INVESTIGATIVE PANEL 
STATE DISCIPLINARY BOARD 

 Pursuant to the powers and duties accorded it in Rule 4-203 (a)(8) 
in Part IV of the Rules and Regulations of the State Bar of Georgia, the 
Investigative Panel of the State Disciplinary Board of the State Bar of 
Georgia establishes the following rules of conduct and procedure. 

Rule 1. Oaths of Office.
 Members of the Investigative Panel of the State Disciplinary 
Board shall, upon their selection, be furnished by the Executive Director 
with the oath of office required of them, shall immediately sign the 
oath furnished to them, and shall return the signed oath of office to the 
Executive Director who will preserve the oaths in the records of the 
State Bar of Georgia at State Bar Headquarters. 

Rule 2. Powers and Duties.
 The Investigative Panel shall have such powers and perform such 
duties as are set forth in Part IV of the Rules and Regulations for the 
Organization and Government of the State Bar of Georgia, referred to as 
the “Bar Rules.”

Rule 3. Meetings.
 The Investigative Panel or a subcommittee thereof shall meet as 
outlined at Bar Rule 4-201(a)(4) and at such dates, times and places as 
may be set by the Panel or a subcommittee thereof. The Investigative 
Panel shall also meet at other times on the call of the chairperson of the 
Investigative Panel.

Rule 4. Election of Officers; Powers and Duties.
 Pursuant to Bar Rule 4-201(a)(4), the Investigative Panel shall 
elect officers. 
 The chairperson or vice-chairperson acting as chairperson of a 
subcommittee shall also exercise such powers and assume such duties 
as are hereinafter provided. In case of the absence, disqualification 
or incapacity of the chairperson, the vice-chairperson shall assume 
the duties and powers of the chairperson. In case of a disqualification 
of both the chairperson and vice-chairperson while a Panel meeting 
is in session, the Panel shall vote upon a member to preside over the 
Panel’s consideration of the matter at issue. In case of a disqualifica-
tion of both the chairperson and vice-chairperson when the Panel is 
not in session, the president-elect of the State Bar of Georgia shall 
designate another member of the Panel to preside over the Panel’s 
consideration of the matter at issue. 

Rule 5. Initiation of Grievances; Duties and Powers of the Office of 
the General Counsel.

(a) All grievances against members of the State Bar of 
Georgia, other than those initiated by the Supreme Court of the 
State of Georgia or the Investigative Panel, shall be in written 
memorandum form signed by the complainant. The grievance form 
which shall be used in all grievances considered by the Office of 
the General Counsel shall be approved by the Investigative Panel. 

(b) All grievances properly submitted on grievance forms shall 
be referred to the Office of the General Counsel for initial screen-
ing and review. The Office of the General Counsel shall determine 
whether each grievance recites facts and assertions sufficient to 
allege the violation of one or more Georgia Rules of Professional 
Conduct listed in Part IV, Chapter 1 of the State Bar Rules. 

(c) All grievances not otherwise found to be unjustified, 
frivolous, or patently unfounded and alleging the violation of one 
or more of the Georgia Rules of Professional Conduct contained 
in Part IV, Chapter 1, of the State Bar Rules shall be forwarded by 
the Office of the General Counsel to a member of the Investigative 
Panel for investigation as hereinafter provided. All other griev-
ances shall be dismissed by the Office of the General Counsel. 

(d) At every meeting of the Investigative Panel, the Office 
of the General Counsel shall report on the number of grievances it 
has dismissed since the previous meeting for failure to invoke the 
disciplinary jurisdiction of the State Bar. The Office of the General 
Counsel shall cause all grievances which it has received and which 
have been dismissed either by it or by the State Disciplinary Board 
to be kept on file at the headquarters of the State Bar of Georgia 
until expunged pursuant to Bar Rules 4-224(a)(1) and (2).

(e) When the Office of the General Counsel receives infor-
mation that appears to invoke the disciplinary jurisdiction of the 
State Bar of Georgia, but no grievance form is filed, the informa-
tion should be brought to the attention of the Panel for the Panel 
to consider instituting a grievance on its own motion pursuant to 
Bar Rule 4-203. The Office of the General Counsel shall use the 
guidelines set forth in the Bar Rules and these rules regarding the 
screening of grievance forms to determine when a matter should 
be brought to the attention of the Panel.

Rule 6. Evaluation of Grievances; Selection of Investigative Members.
 Pursuant to Bar Rules 4-203(a)(14) and 4-204, the Investigative 
Panel hereby delegates to the Office of the General Counsel assignment of 
cases for investigation by individual members of the Investigative Panel. 
Such assignment shall be in the sound discretion of the Office of the 
General Counsel. In assigning cases, the Office of the General Counsel 
shall take into consideration the geographical proximity of the member to 
the Respondent lawyer and the number of active investigations for which 
the member has responsibility at the time of the assignment. No assign-
ment shall be made to the president-elect of the State Bar of Georgia, 
the president-elect of the Young Lawyers Division of the State Bar of 
Georgia, the chairperson of the Investigative Panel or any lay member of 
the State Disciplinary Board without that member’s prior approval. 

Rule 7. Investigation by the Investigative Panel.
(a) All grievances assigned for investigation to a member 

of the Investigative Panel shall be served upon the Respondent 
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lawyer with a Notice of Investigation and the enclosures outlined 
at Bar Rule 4-204.1

(b) The investigating member is authorized to furnish supple-
mental information to more fully apprise the Respondent lawyer 
of the charges against that Respondent. Service of the Notice of 
Investigation and grievance shall be as outlined at Bar Rule 4-204.2.

(c) The Respondent lawyer shall file a written, verified 
response to the grievance with the investigating member as out-
lined at Bar Rule 4-204.3.

(d) The investigation of a grievance assigned to a member 
of the Investigative Panel shall be within that member’s exclusive 
jurisdiction. No other member of the Panel shall enter the investi-
gation of the case or engage in ex parte communication concerning 
the merits of the case without the express prior authorization of the 
investigating member.

Rule 8. Report of the Investigating Member.
 At each meeting of the Investigative Panel, each member who has 
been assigned a grievance for investigation shall report. If the member’s 
investigation has been completed, the investigating member shall give 
an accounting of the form and substance of the investigation after which 
the member may recommend and the Panel shall determine either that 
probable cause does or does not exist. 
 The investigating member or the Office of the General Counsel 
shall make available to any member of the Panel so desiring a photo-
copy of the entire investigative file or any portion thereof. 

Rule 9. Investigation of Petitions for Voluntary Discipline.
(a) If during the course of the investigation of a grievance 

by a member of the Investigative Panel, the Respondent lawyer 
submits a petition for voluntary discipline under State Bar Rule 
4-203(a)(9), a copy shall be furnished to the investigating member 
and the Office of the General Counsel. The member may continue 
the investigation. The Office of the General Counsel shall file its 
recommendation on the petition with the investigating member. 

(b) The investigating member shall report to the Investigative 
Panel on the petition for voluntary discipline and the Office of the 
General Counsel’s recommendation at such time as the member 
makes a report under Rule 8. 

(c) If the Investigative Panel votes to accept the petition for 
voluntary discipline, it shall impose confidential discipline under 
Rule 4-205.

Rule 10. Investigative Powers.
 In investigating grievances against members of the State Bar, the 
Investigative Panel shall have all of those powers enumerated in Part IV 
of the State Bar Rules. Each member of the Investigative Panel shall be 
authorized to issue oaths and affirmations and to issue subpoenas for the 
appearance of persons and for the production of things and records dur-
ing the course of the investigation of a grievance against a member of 
the State Bar. 

Rule 11. Report of the Findings of Probable Cause to the State 
Supreme Court.
 After a finding of probable cause, the chairperson may delegate 
authority for the preparation, execution and filing of the documents 
required by Bar Rule 4-204.4 to the Office of the General Counsel. 

Rule 12. Original Pleadings.
 Each investigating member shall keep a file for each assigned 
case with the original documents gathered during the course of the 
investigation. When the investigating member completes an inves-
tigation and reports on the grievance as outlined at Rule 8, the file 
containing original documents shall be returned to the Office of the 
General Counsel. 

Rule 13. Expedited Treatment for Certain Cases.
(a) Upon receipt of sufficient evidence demonstrating that an 

attorney poses a substantial threat of harm to clients or the public, 
the Office of the General Counsel, with the approval of the imme-
diate past president of the State Bar of Georgia and the chairperson 
of the Review Panel, or at the direction of the chairperson of the 
Investigative Panel, may petition the Supreme Court of Georgia 
for the suspension of the attorney pending disciplinary proceedings 
predicated upon the conduct causing such petition pursuant to the 
procedures outlined in Rule 4-108 of the State Bar Rules. 

(b) After the Investigative Panel has found probable cause 
for the lodging of a formal complaint under Investigative Panel 
Internal Rule 11, any member may move that the case be given 
expedited treatment as outlined at Rule 4-108. If the majority of 
those members present vote to expedite the case, the Office of the 
General Counsel shall proceed as outlined in Rule 4-108.

Rule 14. Contempt Procedure.
 Contempt proceedings against any person who fails to appear 
and give testimony or to produce books, papers, or documents, or who 

refuses to appear to testify before the Investigative Panel, its subcom-
mittees, or any member thereof after being subpoenaed to do so, shall be 
as outlined at Rule 4-221(b).

Rule 15. Challenges to the Competency, Qualifications or 
Objectivity of Investigative Panel Members.

(a) A Respondent lawyer shall have the right to challenge 
the competency, qualifications or objectivity of any member of 
the Investigative Panel considering the grievance. Within ten (10) 
days after receipt of the Notice of Investigation pursuant to Rule 
4-204.1, the Respondent lawyer shall deliver to the Clerk of the 
State Disciplinary Board written objection to the competency, 
qualifications or objectivity of any member of the Investigative 
Panel. The objection shall set forth the factual basis for the chal-
lenge. The challenged member may answer the Respondent 
lawyer’s objection in writing and shall mail the answer to the 
Respondent lawyer and the Clerk of the State Disciplinary Board. 
At its next meeting, the Investigative Panel shall excuse the chal-
lenged member from the meeting room and consider the objection. 
The affirmative vote of three (3) members shall be sufficient to 
sustain the objection.

(b) Any member of the Investigative Panel shall have the right 
to decline to participate when the Panel considers a grievance.

Rule 16. Letters of Admonition and Reprimands.
 The Investigative Panel shall have the power to issue formal letters 
of admonition and Investigative Panel reprimands in lieu of the recom-
mendation of other discipline upon the conditions set forth at Rule 4-205.

Rule 17. Nonresident Members; Venue of Hearing for Special Master.
 Venue of hearings shall be as set forth at Bar Rule 4-221(c).

Rule 18. Extension of Time Within Which a Formal Complaint May 
Be Filed.
 The chairperson or chair-designee may extend the time within 
which the Office of the General Counsel may file a formal complaint 
with the Supreme Court of Georgia for good cause shown. 

Rule 19. Notification to Complainants.
 The Investigative Panel shall notify the complainant or complain-
ants of the disposition of the grievance. 

Rule 20. Files.
 A file shall be opened for all matters which may come before the 
Investigative Panel for consideration. When such matters are closed, 
such files shall be expunged in accordance with Rule 4-224. 

Rule 21. Violation of Criminal Statute.
 In the event the charge against a Respondent lawyer amounts to 
a violation of a criminal statute, the Investigative Panel may direct the 
Office of the General Counsel to refer the matter to the appropriate dis-
trict attorney for criminal prosecution and the Investigative Panel may 
defer any further action to await the disposition of the criminal charge. 

Rule 22. Appearances Before the Investigative Panel.
 It shall be the policy of the Investigative Panel not to permit per-
sonal appearances before the Panel or its subcommittees at meetings, 
except as otherwise specifically provided in these Rules. Any presen-
tations to the Panel or any subcommittee thereof should be by brief, 
memorandum or in other written form, unless otherwise decided by a 
majority vote of the Investigative Panel members present at a meeting at 
which a personal appearance is requested.

Rule 23. Chairperson’s Review of Screening Decisions.
 When requested to do so by the complainant, the Chairperson of 
the Investigative Panel shall have discretionary authority to review a 
decision of the Office of the General Counsel to dismiss a grievance 
under Bar Rule 4-202(c). If the Chairperson agrees with the decision to 
dismiss the grievance, the complainant shall be notified of that decision 
in writing. If the Chairperson disagrees with the decision to dismiss the 
grievance, the grievance shall be forwarded to the Investigative Panel or 
subcommittee under Bar Rule 4-202(c) and 4-204.

Rule 24. Review of Newly Discovered Evidence.
 After the grievance has been considered by the Panel, the Office 
of the General Counsel may refer a grievance back to the Investigating 
member of the Panel upon the request of either the complainant or the 
Respondent when that person has presented newly discovered evidence. 
The investigating member, in the member’s sound discretion may 
review the newly discovered evidence and decide if the matter should be 
presented to the entire Panel. If the investigating member is no longer on 
the Panel, the Chairperson may review the newly discovered evidence. 

Rule 25. Removal of Panel Members.
(a) Any Investigative Panel member who is absent from 

either three (3) consecutive meetings of the sub-committee to 
which that member is assigned or any four (4) meetings of that 
member’s sub-committee in a calendar year, shall be consid-
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ered for removal by the Panel, in Executive Session, at the next 
meeting of the Panel following said absences. Any such Panel 
member shall be removed from the Investigative Panel, unless 
the Panel determines, by majority vote, that bona fide, unavoid-
able reasons exist for some or all of the absences, and that such 
Panel member is not in violation of the case handling time limits 
set forth in sub-paragraph (b). Panel members may receive credit 
for attending a meeting of the sub-committee to which they are 
not assigned.

(b) Any Panel member who has, after any two meetings 
of the Panel in a calendar year, more than three (3) cases in 
excess of 180 days old, measured from the date of service of the 
Respondent, shall be considered for removal in Executive Session, 
at the next meeting of the Panel following said occurrence. Any 
such Panel member shall be removed from the Investigative Panel, 
unless the Panel determines, by majority vote, that bona fide, 
unavoidable reasons exist for the lack of resolution of some or all 
of the unresolved cases in question, and that such Panel member 
has met the attendance requirements set forth in sub-paragraph (a). 
The Panel may grant extensions of time, for good and sufficient 
reasons, to complete the investigation of any case.

(c) The Panel member being considered for removal shall not 
vote on the issue of removal, and shall not be present during the 
Panel’s deliberation and vote. The Panel member under consider-
ation may address the Panel in writing, or personally, prior to the 
Panel’s deliberation and vote.

(d) The failure of a Panel member to comply with any of the 
provisions of this Rule shall not have any effect whatsoever upon 
the resolution of any case by the Panel and shall not operate as a 
defense to the Panel’s ruling on the part of any Respondent.

(e) The vacancy created by any Panel member who is 
removed from the Investigative Panel under the provisions of this 
Rule shall be filled by appointment of the current President of the 
State Bar of Georgia. 

Rule 26. Pending Civil Litigation.
 In those grievances where there is related civil litigation pending, 
the Panel may, in its discretion, defer action on the matter until the civil 
litigation is completed.

Rule 27. Disqualification.
 No member of the Investigative Panel or the Review Panel of the 
State Disciplinary Board shall represent a Respondent in any phase of an 
attorney disciplinary proceeding. If a Panel member’s partners or asso-
ciates represent a Respondent in any phase of an attorney disciplinary 
proceeding, then the Panel member is automatically recused from deter-
mination, investigation, or review regarding Respondent’s case during 
all phases of the disciplinary proceeding.

RULES OF CONDUCT AND PROCEDURE 
OF THE REVIEW PANEL 

STATE DISCIPLINARY BOARD 
 Pursuant to the powers and duties accorded it in Rule 4-203 (b) 
(3) in Part IV of the Rules and Regulations of the State Bar of Georgia, 
the Review Panel of the State Disciplinary Board of the State Bar of 
Georgia establishes the following Rules of Conduct and Procedure. 
(Amended June 17, 2016.)

Rule 1. Oaths of Office.
 Members of the Review Panel of the State Disciplinary Board 
shall, upon their selection, be furnished by the Office of General 
Counsel with the oath of office required of them, shall immediately sign 
the oath furnished to them, and shall return the signed oath of office to 
the Clerk of the State Disciplinary Board who will preserve the oaths in 
the records of the State Bar of Georgia at State Bar Headquarters.

Rule 2. Powers and Duties.
 The Review Panel shall have such powers and perform such duties as 
are set forth in Part IV of the Rules and Regulations for the Organization 
and Government of the State Bar of Georgia as approved by the Supreme 
Court of the State of Georgia on November 30, 1976, and subsequently 
amended. The said rules are hereinafter referred to as the “Bar Rules.”

Rule 3. Meetings.
 The Review Panel shall meet at such times and places as may be 
set by the Panel. The Review Panel shall also meet at other times on the 
call of the chairperson of the Review Panel or of the president-elect of 
the State Bar of Georgia.

Rule 4. Election of Offices; Powers and Duties.
 At its first meeting subsequent to the Annual Meeting of the 
State Bar of Georgia, the membership of the Review Panel shall elect a 
chairperson and a vice-chairperson. The chairperson shall preside at all 
meetings of the Review Panel and shall serve until a successor is elected 
or the chairperson’s term on the Review Panel expires.

 The chairperson shall also exercise such powers and assume such 
duties as are hereinafter provided. In case of the absence, disqualifica-
tion or incapacity of the chairperson, the vice-chairperson shall assume 
the duties and powers of the chairperson. In case of a disqualification 
of both the chairperson and vice-chairperson, the president-elect of the 
State Bar of Georgia shall designate another member of the Board to 
preside over the Panel’s consideration of the matter at issue.

Rule 5.
 This rule is reserved.

Rule 6. Original Pleadings.
 Original pleadings shall be filed with the Clerk of the State 
Disciplinary Board at the headquarters of the State Bar of Georgia. 
Bar Counsel and the respondent lawyer shall be responsible for serv-
ing copies of all pleadings on the special master and all parties to the 
disciplinary proceeding. The original pleadings shall be maintained at 
the headquarters of the State Bar of Georgia by the Clerk of the State 
Disciplinary Board until the Clerk files the record in the case with the 
Supreme Court pursuant to Bar Rule 4-217 (c) or 4-218 (f).

Rule 7. Review of the Report of the Special Master.
(a) If a party requests review by the Review Panel pursuant 

to Rule 4-217 (d), the Clerk of the State Disciplinary Board or a 
designee of the Clerk shall cause copies of the report of special 
master and the complete record in the case to be delivered to the 
members of the Review Panel.  Pursuant to Rule 4-218 (a), the 
Review Panel shall consider the record and the findings of fact and 
conclusions of law of the special master.

(b) At the time the report of the Special Master and the record 
in the case are transmitted to the Panel members, the Office of 
General Counsel shall notify the Respondent in writing of his or her 
rights under Bar Rule 4-218. Specifically, the Respondent shall be 
advised of his or her right to challenge the competency, qualifica-
tions, or objectivity of any Panel member and shall be provided the 
names and addresses of all Panel members.

(c) The Review Panel may grant rehearings or new trials 
either before itself or before a special master on such issues and 
within such times as appear to it appropriate to serve the ends of 
justice. A majority vote of those members present shall be suf-
ficient to order a rehearing or new trial except that there may be no 
de novo hearing before the Review Panel without its unanimous 
vote with the consent of the respondent lawyer.

 (d) The Review Panel may consider exceptions to the report 
of the special master. Exceptions and briefs shall be filed with 
the Clerk of the State Disciplinary Board within 30 days of the 
filing of the Special Master’s report in accordance with Bar Rule 
4-217(d). The responding party shall have 30 days after service of 
the exceptions within which to respond.

(e) The Review Panel may in its discretion grant oral argu-
ment.  Either party may request oral argument by filing such 
request with the Clerk of the State Disciplinary Board at the time 
exceptions and responses to exceptions are filed. The Clerk of 
the State Disciplinary Board shall notify the Chair of the Review 
Panel upon the filing of a request for oral argument. A subcom-
mittee consisting of the chairperson, vice-chairperson and the 
reviewing Panel member shall review the request and shall decide 
the issue at least ten days prior to the meeting of the Panel at 
which the case will be considered, and shall notify the parties of 
the subcommittee’s decision. Any decision denying oral argument 
shall be subject to review by the entire Review Panel.

Rule 8. Report to the Supreme Court and Recommendation of 
Discipline.
 After completion of its review of the final report of the special 
master or review of a disciplinary proceeding, the Review Panel shall 
prepare a report and recommendation to the Supreme Court. The 
Review Panel may delegate responsibility for the preparation of its 
report to any member of the Panel or to either party.
 The Review Panel shall file the report of the Review Panel with 
the Clerk of the State Disciplinary Board within 30 days after the 
Review Panel has completed its review and serve a copy of the report on 
the parties to the disciplinary proceeding. The Clerk shall promptly file 
the report of the Review Panel and the complete record with the Clerk of 
the Supreme Court and issue a certificate of filing to the parties and the 
Chair of the Review Panel.  
 In the event the report of the Review Panel is not filed with the 
Clerk of the State Disciplinary Board within 30 days after the Panel 
has completed its review and made a recommendation, the Chair of the 
Review Panel shall advise the Supreme Court and the parties stating the 
reason for the delay and the anticipated date the report will be filed.

Rule 9. Notice of Punishment.
 Upon a final judgment by the Supreme Court of Georgia of 
disbarment, suspension or acceptance of a petition for voluntary sur-
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render of license for disciplinary reasons, the Office of the General 
Counsel shall cause notice of the action to be given to the clerks of all 
courts of record in the State of Georgia. The said notice shall direct 
that the name of the respondent lawyer be stricken from the rolls of 
the court and from the State Bar of Georgia either permanently in the 
case of disbarment or voluntary surrender of license or for a prescribed 
period in the case of suspension.

Rule 10. Preparation of Reprimands.
(a) Upon final judgment of reprimand, either public or 

Review Panel, by the State Supreme Court, the chairperson shall 
cause to be prepared a written reprimand. The chairperson may 
delegate responsibility for preparing written reprimands to the 
Office of the General Counsel or any Panel member, but such writ-
ten reprimand shall be reviewed and approved by the chairperson 
prior to administration to the respondent lawyer.

(b) In the case of public reprimands, the chairperson shall 
forward the written reprimand through the Office of the General 
Counsel to the chief judge of the superior court in the county 
where the reprimand is to be administered in accordance with State 
Bar Rule 4-220 (c).

(c) In the case of Review Panel reprimands, the chairperson 
or his/her designee shall administer the reprimand at a subsequent 
meeting of the Review Panel. The chairperson shall be authorized 
to compel the attendance of the respondent lawyer by subpoena.

Rule 11. 
 This rule is reserved.

Rule 12.
 This rule is reserved.

Rule 13. Contempt Procedure.
 Whenever any person subpoenaed to appear and give testimony 
or to produce books, papers, or documents required by such subpoena 
shall refuse to appear before the Review Panel, or any member thereof, 
or to answer any pertinent or proper question, or whenever any person 
shall wilfully and flagrantly violate a lawful directive of any member of 
the Review Panel, then such person shall be deemed in contempt of the 
Review Panel and it shall be the duty of the chairperson to report the fact 
to the superior court in and for the county in which the said investigation 
is being held; and thereupon, the said court shall issue an attachment in 
a usable form in said superior court directed to the sheriff of said county 
commanding him or her to attach such person and forthwith bring him or 
her before such court. On the return of said attachment and the produc-
tion of the person attached, the superior court shall have jurisdiction of 
the matter and the person may purge him or herself of the contempt in 
the same way and the same proceedings shall be had and penalties may 
be imposed and the same punishment inflicted as in the case of a witness 
subpoenaed to appear and give evidence on the trial of a civil cause before 
any superior court under the existing laws of the State of Georgia.

Rule 14. Challenges to the Competency, Qualifications or 
Objectivity of Review Panel.

(a) A respondent lawyer shall have the right to challenge 
the competency, qualifications or objectivity of any member of 
the Review Panel considering the complaint against him or her. 
Within ten (10) days after the Special Master’s report or a Notice 
of Reciprocal Discipline is transmitted to the Review Panel, the 
respondent lawyer may file written objection to the competency, 
qualifications or objectivity of any member or members of the 
Review Panel setting forth the factual basis for the challenge. The 
respondent lawyer shall serve a copy of the challenge on each mem-
ber of the Review Panel and on the Office of the General Counsel.

The challenged member shall have the right to answer the 
respondent lawyer’s challenge in writing at his or her option. 
Any such answer shall be served on the remaining members of 
the Review Panel, the respondent lawyer and the Office of the 
General Counsel.

At its next meeting, the Review Panel shall excuse the chal-
lenged member from the meeting room and consider the challenge. 
The affirmative vote of three members that the challenged member 
should be excluded shall be sufficient to sustain the challenge.

(b) Any member of the Review Panel shall have the right to 
withdraw voluntarily from consideration of any complaint in which 
his or her competency, qualifications or objectivity are challenged by 
the respondent lawyer.

Rule 15. Publication.
 The Office of the General Counsel shall publish in one issue of 
an official publication of the State Bar of Georgia the names of persons 
against whom orders of disbarment, suspension or public reprimand 
have become final.

Rule 16.
 This rule is reserved.

Rule 17. Removal of Panel Members.
 Any Review Panel member who is absent from either three con-
secutive Review Panel meetings or any four meetings in a calendar year, 
shall be removed from the Review Panel. The vacancy shall be filled by 
appointment of the current President of the State Bar of Georgia.

Rule 18. Disqualification.
 No member of the Review Panel of the State Disciplinary Board 
shall represent a respondent in any phase of an attorney disciplinary pro-
ceeding. If a Panel member’s partners or associates represent a respondent 
in any phase of an attorney disciplinary proceeding, then the Panel member 
is automatically recused from determination, investigation, or review 
regarding the case during all phases of the disciplinary proceeding.

Rule 19. Petitions for Reinstatement.
 A Petition for Reinstatement shall be filed with the Clerk of 
the State Disciplinary Board in accordance with Bar Rule 4-221 (f). 
The Office of General Counsel shall have 20 days after service of the 
Petition to respond. When all responses and reports have been filed, the 
record shall be delivered to the Review Panel by the Clerk of the State 
Disciplinary Board.

RULES OF THE CLERK 
OF THE STATE DISCIPLINARY BOARD

Rule 1. Office of the Clerk.
 In accordance with Bar Rule 4-221(f), pleadings or documents in 
disciplinary cases pending before a Special Master shall be filed with 
the Clerk of the State Disciplinary Board at the headquarters of the State 
Bar of Georgia at its offices in Atlanta, Georgia.

Rule 2. Hours.
 The Clerk’s Office is open from 8:30 a.m. until 4:30 p.m. Monday 
through Friday, except legal holidays, to accept documents or pleadings 
for filing. There is no drop box or filing after hours.

Rule 3. Filing.
 Pleadings or documents may be mailed or delivered to the Clerk’s 
Office for filing. A document or pleading will be filed when actually 
received by or delivered to the Clerk’s Office during the days and times 
the Clerk’s Office is open, except that documents are deemed filed on 
the day when deposited with the United States Postal Service for deliv-
ery by certified mail or when delivered to a commercial delivery service 
for overnight delivery, as provided in Supreme Court Rule 1.5.

Rule 4. Originals.
 Only original documents or pleadings will be accepted for filing. 
Letters, or copies of letters, unless attached as exhibits to pleadings or 
hearing transcripts, will not be accepted for filing. Copies of documents, 
pleadings, or letters not attached to pleadings or transcripts will be 
returned and not filed. Pleadings are not accepted for filing by facsimile 
or electronic mail.

Rule 5. Docket Numbers.
 Original pleadings or other documents shall bear the appropri-
ate State Disciplinary Board docket number. In cases not consolidated 
by prior order of the Investigative Panel, the Special Master, or the 
Supreme Court, an original pleading or other document shall be filed in 
each separate docket number, as appropriate. If an original document or 
pleading lists more than one docket number, the original will be filed 
with the disciplinary case file of the first listed docket number.

Rule 6. Discovery Documents.
 As provided in Bar Rule 4-221(f), depositions and other original 
discovery shall not be filed, except in accordance with the Uniform 
Rules of the Superior Court.

Rule 7. Number of Copies.
 Along with the original of a document or pleading for filing, 
attorneys shall furnish the Clerk with two copies. Attorneys desiring 
file-marked copies of documents or pleadings filed in a disciplinary case 
shall furnish to the Clerk a self-addressed and stamped envelope.

Rule 8. Certificate of Service.
 In formal complaint proceedings, copies of all pleadings shall 
be served on the Special Master or the members of the Investigative 
Panel or the Review Panel, as appropriate, as well as on all parties to 
the disciplinary proceeding. Pleadings presented to the Clerk for filing 
shall bear a certificate of service, signed by counsel for the party, or 
the Respondent if proceeding pro se, showing service on all parties and 
on the Special Master or the members of the Investigative Panel or the 
Review Panel, as appropriate. Pleadings not bearing a certificate of ser-
vice will be returned and not filed.

Rule 9. Removal of Files.
 The file of original documents and pleadings may not be removed 
from the office of the Clerk of the State Disciplinary Board, except by 
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order of the Supreme Court, the Special Master, a panel of the State 
Disciplinary Board, or when the original is filed with the Clerk of the 
Supreme Court for its review pursuant to Bar Rule 4-219.

Rule 10. Filing of Record in the Supreme Court.
 Once the record of a disciplinary proceeding is filed with the 
Supreme Court in accordance with Bar Rule 4-219, all pleadings shall 
be filed with the Clerk of the Supreme Court and directed to the Court. 
Any document or pleading submitted after the record has been transmit-
ted to the Supreme Court shall be returned and not filed, except on order 
of the Supreme Court.

Rule 11. Inspection and Copies of Files.
 The files of disciplinary cases maintained by the Clerk of the State 
Disciplinary Board and docketed by the Supreme Court may be inspect-
ed by prior arrangement with the Clerk’s Office. Copies of pleadings or 
other documents filed with the Clerk may be obtained by first paying $1 
for the first, and 25 cents for each subsequent, page of the disciplinary 
case record requested. The Clerk may certify copies of pleadings or oth-
er documents filed with the Clerk as true copies. Copies of a disciplinary 
case record already filed with the Supreme Court must be sought from 
the Clerk of the Supreme Court.

CHAPTER 3 
This Chapter is Reserved

Rule 4-301.
 This rule is reserved.

Rule 4-302. 
 This rule is reserved.

Rule 4-303.
 This rule is reserved.

Rule 4-304.
 This rule is reserved.

Rule 4-305.
 This rule is reserved.

Rule 4-306.
 This rule is reserved.

CHAPTER 4  
ADVISORY OPINIONS 

Rule 4-401. Informal Advisory Opinions.
 The Office of the General Counsel of the State Bar of Georgia 
shall be authorized to render Informal Advisory Opinions concern-
ing the Office of the General Counsel’s interpretation of the Rules of 
Professional Conduct or any of the grounds for disciplinary action as 
applied to a given state of facts. The Informal Advisory Opinion should 
address prospective conduct and may be issued in oral or written form. 
An Informal Advisory Opinion is the personal opinion of the issuing 
attorney of the Office of the General Counsel and is neither a defense to 
any complaint nor binding on the State Disciplinary Board, the Supreme 
Court of Georgia, or the State Bar of Georgia. If the person request-
ing an Informal Advisory Opinion desires, the Office of the General 
Counsel will transmit the Informal Advisory Opinion to the Formal 
Advisory Opinion Board for discretionary consideration of the drafting 
of a Proposed Formal Advisory Opinion.

Rule 4-402. The Formal Advisory Opinion Board.
(a) The Formal Advisory Opinion Board shall consist only of 

active members of the State Bar of Georgia who shall be appointed 
by the President of the State Bar of Georgia, with the approval of 
the Board of Governors of the State Bar of Georgia.

(b) The members of the Formal Advisory Opinion Board 
shall be selected as follows:

(1) Five members of the State Bar of Georgia at-large; 
(2) One member of the Georgia Trial Lawyers Association;
(3) One member of the Georgia Defense Lawyers Association; 
(4) One member of the Georgia Association of Criminal 

Defense Lawyers
(5) One member of the Young Lawyers Division of the 

State Bar of Georgia;
(6) One member of the Georgia District Attorneys 

Association;
(7) One member of the faculty of each American Bar 

Association Accredited Law School operating within the State 
of Georgia;

(8) One member of the Investigative Panel of the State 
Disciplinary Board; and

(9) One member of the Review Panel of the State 
Disciplinary Board.

(c) All members shall be appointed for terms of two years 
subject to the following exceptions:

(1) Any person appointed to fill a vacancy occasioned by 
resignation, death, disqualification, or disability shall serve only 
for the unexpired term of the member replaced unless reappointed;

(2) The members appointed from the Investigative Panel 
and Review Panel of the State Disciplinary Board shall serve 
for a term of one year;

(3) The terms of the current members of the Formal 
Advisory Opinion Board will terminate at the Annual Meeting of 
the State Bar following the amendment of this Rule regardless of 
the length of each member’s current term; thereafter all appoint-
ments will be as follows to achieve staggered, two-year terms:

(i) Three of the initial Association members (includ-
ing the Georgia Trial Lawyers Association, the Georgia 
Association of Defense Lawyers, the Georgia Association 
of Criminal Defense Lawyers, the Georgia District 
Attorneys Association and the Young Lawyers Division 
of the State Bar) shall be appointed to one-year terms; two 
of the initial Association members shall be appointed to 
two-year terms. As each initial term expires, the successor 
appointee shall be appointed for a term of two years;

(ii) Two of the initial members appointed from the 
State Bar of Georgia at-large (the “At-Large Members”) 
shall be appointed to one-year terms; three of the initial 
At-Large members shall be appointed to two-year terms. As 
each initial term expires, the successor appointee shall be 
appointed for a term of two years;

(iii) Two of the initial Representatives from the 
American Bar Association Accredited Law Schools shall be 
appointed to one year terms; two of the initial law school 
representatives shall be appointed to two-year terms. As 
each initial term expires, the successor appointee shall be 
appointed for a term of two years;

(4) All members shall be eligible for immediate reap-
pointment to one additional two-year term, unless the President 
of the State Bar of Georgia, with approval of the Board of 
Governors of the State Bar of Georgia, deems it appropriate to 
reappoint a member for one or more additional terms.

(d) The Formal Advisory Opinion Board shall annually elect 
a chairperson and such other officers as it may deem proper at the 
first meeting of the Formal Advisory Opinion Board after July 1 
of each year.

(e) The Formal Advisory Opinion Board shall have the 
authority to prescribe its own rules of conduct and procedure.

Rule 4-403. Formal Advisory Opinions.
(a) The Formal Advisory Opinion Board shall be autho-

rized to draft Proposed Formal Advisory Opinions concerning a 
proper interpretation of the Rules of Professional Conduct or any 
of the grounds for disciplinary action as applied to a given state 
of facts. The Proposed Formal Advisory Opinion should address 
prospective conduct and may respond to a request for a review of 
an Informal Advisory Opinion or respond to a direct request for a 
Formal Advisory Opinion.

(b) When a Formal Advisory Opinion is requested, the 
Formal Advisory Opinion Board should review the request and 
make a preliminary determination whether a Proposed Formal 
Advisory Opinion should be drafted. Factors to be considered by 
the Formal Advisory Opinion Board include whether the issue is 
of general interest to the members of the Bar, whether a genuine 
ethical issue is presented, the existence of opinions on the subject 
from other jurisdictions, and the nature of the prospective conduct. 

(c) When the Formal Advisory Opinion Board makes a 
preliminary determination that a Proposed Formal Advisory 
Opinion should be drafted, it shall publish the Proposed Formal 
Advisory Opinion either in an official publication of the State 
Bar of Georgia or on the website of the State Bar of Georgia, and 
solicit comments from the members of the State Bar of Georgia. 
If the Proposed Formal Advisory Opinion is published on the 
State Bar of Georgia website only, the State Bar of Georgia will 
send advance notification by e-mail to the entire membership 
that have provided the State Bar with an e-mail address, that the 
proposed opinion will be published on the State Bar of Georgia 
website. Following a reasonable period of time for receipt of com-
ments from the members of the State Bar of Georgia, the Formal 
Advisory Opinion Board shall then make a final determination to 
either file the Proposed Formal Advisory Opinion as drafted or 
modified, or reconsider its decision and decline to draft and file the 
Proposed Formal Advisory Opinion.

 (d) After the Formal Advisory Opinion Board makes a final 
determination that the Proposed Formal Advisory Opinion should 
be drafted and filed, the Formal Advisory Opinion shall then be 
filed with the Supreme Court of Georgia and republished either in 
an official publication of the State Bar of Georgia or on the web-
site of the State Bar of Georgia. If the Proposed Formal Advisory 
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Opinion is to be republished on the State Bar of Georgia website 
only, the State Bar of Georgia will send advance notification by 
e-mail to the entire membership that have provided the State Bar 
with an e-mail address, that the proposed opinion will be repub-
lished on the State Bar of Georgia website. Unless the Supreme 
Court of Georgia grants review as provided hereinafter, the 
opinion shall be binding only on the State Bar of Georgia and the 
person who requested the opinion, and not on the Supreme Court 
of Georgia, which shall treat the opinion as persuasive authority 
only. Within 20 days of the filing of the Formal Advisory Opinion 
or the date the official publication is mailed to the members of 
the State Bar of Georgia (if the opinion is published in an official 
publication of the State Bar of Georgia), or first appears on the 
website of the State Bar of Georgia (if the opinion is published 
on the website), whichever is later, the State Bar of Georgia or 
the person who requested the opinion may file a petition for dis-
cretionary review thereof with the Supreme Court of Georgia. 
The petition shall designate the Formal Advisory Opinion sought 
to be reviewed and shall concisely state the manner in which the 
petitioner is aggrieved. If the Supreme Court of Georgia grants 
the petition for discretionary review or decides to review the opin-
ion on its own motion, the record shall consist of the comments 
received by the Formal Advisory Opinion Board from members of 
the State Bar of Georgia. The State Bar of Georgia and the person 
requesting the opinion shall follow the briefing schedule set forth 
in Supreme Court of Georgia Rule 10, counting from the date of 
the order granting review. The final determination may be either 
by written opinion or by order of the Supreme Court of Georgia 
and shall state whether the Formal Advisory Opinion is approved, 
modified, or disapproved, or shall provide for such other final dis-
position as is appropriate.

(e) If the Supreme Court of Georgia declines to review the 
Formal Advisory Opinion, it shall be binding only on the State Bar 
of Georgia and the person who requested the opinion, and not on the 
Supreme Court, which shall treat the opinion as persuasive authority 
only. If the Supreme Court grants review and disapproves the opin-
ion, it shall have absolutely no effect and shall not constitute either 
persuasive or binding authority. If the Supreme Court approves or 
modifies the opinion, it shall be binding on all members of the State 
Bar and shall be published in the official Georgia Reports. The 
Supreme Court of Georgia shall accord such approved or modified 
opinion the same precedential authority given to the regularly pub-
lished judicial opinions of the Court.

(f) The Formal Advisory Opinion Board may call upon the 
Office of the General Counsel for staff support in researching and 
drafting Proposed Formal Advisory Opinions. 

(g) The name of a lawyer requesting an Informal Advisory 
Opinion or Formal Advisory Opinion will be held confidential 
unless the lawyer otherwise elects.

Rule 4-404. Immunity.
 The members of the Formal Advisory Opinion Board, as well 
as staff persons and counsel assisting the Board and its members, 
including, but not limited to staff counsel, advisors and the State Bar 
of Georgia, its officers and employees, members of the Executive 
Committee, and members of the Board of Governors, shall have abso-
lute immunity from civil liability for all acts performed in the course of 
their official duties.

RULES OF CONDUCT AND PROCEDURE OF THE 
FORMAL ADVISORY OPINION BOARD

 Pursuant to the powers and duties accorded it in Rule 4-402(d) of 
Part IV of the Rules and Regulations of the State Bar of Georgia, the 
Formal Advisory Opinion Board establishes the following rules of con-
duct and procedures.

Rule 1. Meetings
(a) The Chair or Vice Chair of the Formal Advisory Opinion 

Board shall determine when and where the meetings of the Board 
shall occur.

(b) All Board business, including voting on opinions, may be 
conducted by telephone, e-mail, or other electronic communication 
device.

(c) Board members may attend meetings by telephone or 
other electronic communication device.

Rule 2. Quorum Requirement
 Seven members of the Board shall constitute a quorum.

Rule 2A. Voting Requirements
(a) Regular Business - Subject to sub-paragraph (b) below, a 

majority of the members of the Board present and voting shall be 
required to transact the business of the Board.

(b) Publication under Bar Rule 4-403(d) - The affirmative 
vote of not less than five members of the Board shall be required 

in order to submit opinions for second publication under Bar 
Rule 4-403(d).

Rule 3. Preliminary Determination of Whether Opinion Should Be 
Drafted
 When the Office of the General Counsel receives a request for 
a Formal Advisory Opinion, the request shall be forwarded to each 
member of the Board and placed on the agenda of the next meeting of 
the Board for preliminary determination of whether a proposed Formal 
Advisory Opinion should be drafted.

Rule 4. Assignment of Research and Drafting to Board Members
 The Chair of the Board shall have complete discretion in assign-
ing requests for Formal Advisory Opinions to members of the Board for 
researching and drafting proposed opinions. The Office of the General 
Counsel of the State Bar of Georgia will provide staff assistance in 
researching and drafting opinions upon request by the Board members 
assigned to draft a proposed opinion.

Rule 5. Comments
(a) Any comment to a proposed Formal Advisory Opinion 

filed pursuant to Rule 4-403(c) shall be filed with the Board 
through the Office of the General Counsel within 30 days of the 
date that the proposed Formal Advisory Opinion is published in an 
official publication of the State Bar of Georgia.

(b) There shall be filed a minimum number of one copy of 
any comment pursuant to Rule 4-403(c) in order for the comment 
to be considered by the Board.

(c) A copy of the petition for discretionary review filed with 
the Supreme Court of Georgia pursuant to Rule 4-403(d) must be 
simultaneously served upon the Board through the Office of the 
General Counsel.

(d) Any comment submitted to the Board pursuant to Rule 
4-403(c) is for the Board’s internal use in assessing proposed 
opinions and shall not be released unless the comment has been 
submitted to the Supreme Court of Georgia in compliance with 
Bar Rule 4-403(d).

Rule 6. Operating Guidelines
(a) Upon receipt of a request for a Formal Advisory Opinion, 

the Office of the General Counsel will assign a file number to the 
request.

(b) The Office of the General Counsel will transmit the 
request to the Board.

(c) The request will be placed on the agenda of the next 
Board meeting. The Board should make a determination at the 
meeting as to whether a formal opinion will be drafted.

(d) At the same meeting, or immediately thereafter, the 
Board will assign the request to a Board member for the drafting 
of a proposed opinion.

(e) The draft opinion should be prepared and transmitted by 
the drafter to the members of the Board at least one week prior to 
the next scheduled meeting of the Board. Address labels will be 
supplied by the Office of the General Counsel for this purpose.

(f) At the option of the drafter, the draft opinion will be 
distributed by the Office of the General Counsel at least ten days 
prior to the next scheduled meeting of the Board.

(g) At the meeting, the Board will adopt, reject, or revise the 
opinion.

(h) Upon adoption, the opinion will be edited for style and 
published for comment as provided in Bar Rule 4-403(c).

(i) As long as the Board complies with Bar Rules, it may take 
any action it deems necessary to ensure that the opinions continue to 
provide an accurate interpretation of the Bar’s ethical rules.

Rule 7. Confidentiality
(a) The name of the lawyer making the request will be held 

confidential unless the lawyer otherwise elects as provided in Bar 
Rule 4-403(g).

(b) The name of the Board member who has been assigned to 
draft a proposed opinion will be held confidential unless the Board 
otherwise elects by majority vote.

(c) All inquiries regarding Formal Advisory Opinions being 
considered by the Board should be forwarded to the Chair or 
Vice-chair.

Rule 8. E-Mail Voting Procedure
 It is best that the Board meets and holds live discussions as often 
as possible. However, the Board, in its discretion, may discuss and vote 
on matters regarding formal advisory opinions by e-mail, rather than at 
a meeting of the Board. Matters shall be provided to each member of 
the Board by e-mail, along with a message directing the Board to par-
ticipate in a discussion by e-mail. The Board Chair determines when the 
discussion period will end and call for a vote on the matter. At any time, 
however, any Board member has “veto power,” which allows him or her 
to call for a “live discussion.”
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Rule 9. Presentations to the Board
 Presentations to the Board shall be in writing unless oral presenta-
tion is permitted in specific cases by the Board.

Rule 10. Attendance at Board Meetings
 Only Board members and Office of the General Counsel staff shall 
be permitted to attend a Formal Advisory Opinion Board meeting during 
the deliberations of the Board.

Rule 11. Contact with the Press
 Board members may be contacted by members of the press regard-
ing opinions and other Board matters. If contacted, Board members 
must refrain from communicating with the press and immediately 
contact the Director of the State Bar’s Communications Department at 
404-527-8791. In compliance with State Bar policy, all inquiries from 
the press go through the Communications Department to be routed to 
the appropriate person.

INDEXES TO ADVISORY OPINIONS

IMPORTANT NOTE: The Index IS NOT, and should not be regarded 
as, ethics authority. It is a guide for the convenience of lawyers 
researching ethics questions. In many cases the Opinion addresses issues 
not mentioned in the Index summary. Before taking action in a given 
situation, reference should be made to the full text of the Advisory 
Opinion mentioned in the Index.

References to opinions designated “SDB No. ____,” are to advisory 
opinions issued by the State Disciplinary Board under the process by 
which advisory opinions were issued prior to the present Rule 4-403 
being adopted.

References to “FAO No. _____,” are to formal advisory opinions 
that were drafted by the Formal Advisory Opinion Board and issued 
either by the Formal Advisory Opinion Board or the Supreme Court 
of Georgia pursuant to Rule 4-403. Reference the full text of the 
Advisory Opinion mentioned in the Index to determine by whom the 
opinion was issued.

TOPICAL INDEX

ABUSIVE LITIGATION
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO No. 87-1

ADMISSION PRO HAC VICE, Uniform Rule of Superior Court 4.4

ADVANCE FEES, see ATTORNEY’S FEES and RETAINER FEES

ADVERTISING
—Nonlawyer’s business card must indicate that they are not a lawyer. 
SDB No. 21
—An attorney may communicate to other attorneys his or her availabil-
ity to act as a consultant in a particular area of the law so long as the 
communication is accurate and not misleading. SDB No. 22
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Ethical propriety of a lawyer advertising for legal business with the 
intention of referring a majority of that business out to other lawyers 
without disclosing that intent in the advertisement. FAO No. 05-6
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13

ALIMONY
—Guidelines for acceptable contingency fee arrangements in past due 
alimony and child support cases. SDB No. 47

APPEARANCE OF IMPROPRIETY
—Representation of a criminal defendant in municipal court by a member 
of the City Council where the City Council controls salary and benefits of 

the police implicated Rule 3.5(a), which prohibits attorneys from seeking 
to influence officials by means prohibited by law. FAO No. 05-12

ATTORNEY’S FEES
Advance Fees Paid to Attorney
—A lawyer is not required to place attorney’s fees paid in advance into 
a trust account except under special circumstances. FAO No. 91-2
—A Georgia attorney may contract with a client for a non-refundable 
special retainer so long as the contract is not a contract to violate the 
attorney’s obligation under Rule 1.16(d) and does not violate Rule 
1.5(a)’s requirement of reasonableness. FAO No. 03-1
—Ethical considerations bearing on decision of lawyer to enter into flat 
fixed fee contract to provide legal services. FAO No. 11-1
Advance Payment Made by an Attorney to a Client for Certain Expenses
—A third party beneficiary or his or her attorney may advance or reim-
burse an insured for the purchase of optional PIP coverage. SDB No. 46
—Proper for law firm to obtain loan to cover advances to clients for 
litigation expenses. FAO No. 05-5
Collection, see COLLECTION
Contingency, see CONTINGENCY FEES
Division of Fees, see FEE SHARING and FEE SPLITTING
Fee Collection Program
—May a lawyer practicing law in Georgia ethically participate in a fee 
collection program that purchases client fee bills from lawyers and col-
lects the fees from the client? FAO No. 95-1
Interest
—Attorneys may charge interest on client’s overdue bills if notice is 
given to client in advance that interest will be charged on delinquent 
bills. SDB No. 45
—Considerations applicable to payment of interest charged on a loan 
obtained to cover advances on litigation expenses. FAO No. 05-5
Paid by Opponent
—Ethical propriety of attorney’s fees being paid by opposing side. SDB 
No. 30
Reasonableness
—Ethical propriety of including attorney’s fees as part of a settlement 
offer in federal civil rights cases. SDB No. 39
—A lawyer may refer past due accounts to a collection agency. SDB No. 49
—Attorney may acquire a security interest in marital property only to 
secure reasonable attorney’s fees. FAO No. 86-7
—Where drafter of will or trust serves as executor or trustee, total 
combined attorney’s fee and executor or trustee fee must be reasonable. 
FAO No. 91-1
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—A lawyer may charge for standard time units so long as this does not 
result in a fee that is unreasonable, and so long as the lawyer commu-
nicates to the client the method of billing the lawyer is using so that the 
client can understand the basis for the fee. FAO No. 01-1
—A Georgia attorney may contract with a client for a non-refundable 
special retainer so long as the contract is not a contract to violate the 
attorney’s obligation under Rule 1.16(d) and does not violate Rule 
1.5(a)’s requirement of reasonableness. FAO No. 03-1
—Ethical Considerations Bearing on Decision of Lawyer to Enter into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1
Retainers, see RETAINER FEES
Security Interest
—Attorney may acquire a security interest in marital property only to 
secure reasonable attorney’s fees. FAO No. 86-7
Sharing Fees, see FEE SHARING
Splitting Fees, see FEE SPLITTING
Unpaid Fees
—Attorneys may charge interest on client’s overdue bills if notice is 
given to client in advance that interest will be charged on delinquent 
bills. SDB No. 45
—A lawyer may refer past due accounts to a collection agency. SDB No. 49
—An attorney may not to the prejudice of a client withhold client’s 
papers or properties upon withdrawal as security for unpaid fees. FAO 
No. 87-5
—May a lawyer ethically disclose information concerning the financial 
relationship between the lawyer and his client to a third party in an 
effort to collect a fee from the client? FAO No. 07-1
Workers’ Compensation Cases 
—Attorney must advise their client of his or her right to independent 
counsel if the attorney appeals award of fees granted by the Workman’s 
Compensation Board. SDB No. 29

ATTORNEY’S LIEN
—An attorney may not to the prejudice of a client withhold client’s papers 
or properties upon withdrawal as security for unpaid fees. FAO No. 87-5
—A lawyer should not condition the return of a former client’s files 
upon the execution of a release of claims and a release of State Bar 
complaints by the client against the attorney. FAO No. 96-1
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BAD CHECKS
—Attorney may send statutory notice to drawer of a bad check pursuant 
to the provisions of Georgia Code Ann. §26-1704. SDB No. 26

BUSINESS CARD
—Nonlawyer’s business card must indicate that they are not a lawyer. 
SDB No. 21

CHILD SUPPORT
—Guidelines for acceptable contingency fee arrangements in past due 
alimony and child support cases. SDB No. 47

CITY COUNCIL
—Representation of private clients before the Recorder’s Court when 
attorney is also a city council member. FAO No. 89-2
—Representation of a criminal defendant in municipal court by a member 
of the City Council where the City Council controls salary and benefits for 
the police implicates Rule 3.5(a), which prohibits attorneys from seeking 
to influence officials by means prohibited by law. FAO No. 05-12

CLIENT FUNDS, also see TRUST ACCOUNTS
—An attorney may not to the prejudice of a client withhold client’s papers 
or properties upon withdrawal as security for unpaid fees. FAO No. 87-5
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

CLIENT PAPERS, also see FILES
—An attorney may not to the prejudice of a client withhold client’s 
papers or properties upon withdrawal as security for unpaid fees. FAO 
No. 87-5
—Ethical obligation of criminal defense lawyers to provide indigent 
clients with copies of transcripts needed to pursue collateral post-con-
viction remedies. FAO No. 93-4

CLOSING
—Lawyer cannot delegate to a nonlawyer responsibility of closing a real 
estate transaction without the participation of an attorney. FAO No. 86-5
—Ethical propriety of lawyers telephonically participating in real estate 
closings from remote sites. FAO No. 00-3
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

COLLECTION
—An attorney should not furnish his or her letterhead to a client for use 
by that client to collect a debt. SDB No. 5
—Attorneys may charge interest on client’s overdue bills if notice is 
given to client in advance that interest will be charged on delinquent 
bills. SDB No. 45
—A lawyer may refer past due accounts to a collection agency. SDB No. 49
—May a lawyer practicing law in Georgia ethically participate in a fee 
collection program which purchases client fee bills from lawyers and 
collects the fees from the client? FAO No. 95-1
—May a lawyer ethically disclose information concerning the financial 
relationship between the lawyer and his client to a third party in an 
effort to collect a fee from the client? FAO No. 07-1

COMMUNICATION
—An attorney may communicate to other attorneys his or her 
availability to act as a consultant in a particular area of the law so 
long as the communication is accurate and not misleading. SDB 
No. 22
—Attorney may send statutory notice to drawer of a bad check pursuant 
to the provisions of Georgia Code Ann. §26-1704. SDB No. 26
—Ethical propriety of attorney’s fees being paid by opposing side. SDB 
No. 30
—Ethical obligation of attorney to resist disclosure of name and/or 
identity of his client. SDB No. 41
—Attorneys may charge interest on client’s overdue bills if notice is 
given to client in advance that interest will be charged on delinquent 
bills. SDB No. 45
—Improper for plaintiff’s attorney in a personal injury case to write a letter 
to the insured defendant which may contain legal advice. FAO No. 86-4

—An attorney may interview an employee of a corporation which is an 
opposing party in pending litigation under certain circumstances. FAO 
No. 87-6
—Permissible to send the notice required by O.C.G.A § 51-12-14 to 
an unrepresented adverse party, but must specifically state that it is a 
notice rather than advice. FAO No. 88-3
—An attorney may interview a former employee of a corporation repre-
sented by counsel to obtain information relevant to litigation against the 
corporation under certain circumstances. FAO No. 94-3
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3
—A staff lawyer for a non-profit legal services group may contact State 
officials to express concerns about the legality of treatment of non-
clients and clients. FAO No. 98-3
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—A lawyer is aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to pre-
pare and sign correspondence which threatens legal action or provides 
legal advice or both. FAO No. 00-2
—A lawyer may charge for standard time units so long as this does not 
result in a fee that is unreasonable, and so long as the lawyer commu-
nicates to the client the method of billing the lawyer is using so that the 
client can understand the basis for the fee. FAO No. 01-1
—Ethical propriety of a lawyer advertising for legal business with the 
intention of referring a majority of that business out to other lawyers 
without disclosing that intent in the advertisement. FAO No. 05-6
—A Georgia attorney serving as local counsel can be disciplined for 
discovery abuses committed by an in-house or other out-of-state coun-
sel when local counsel knows of the abuse and ratifies it by his or her 
conduct, and when local counsel has supervisory authority over the out-
of-state counsel. FAO No. 05-10
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1

COMPETENCE
—Lawyer cannot delegate to a nonlawyer responsibility of closing a real 
estate transaction without the participation of an attorney. FAO No. 86-5
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—A lawyer is aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to pre-
pare and sign correspondence which threatens legal action or provides 
legal advice or both. FAO No. 00-2
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1 
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

CONFIDENTIALITY
—No duty to disclose location of fugitive client to authorities, but the 
attorney should withdraw from representation if the fugitive insists on 
pursuing an illegal course of action. SDB No. 17
—Ethical propriety of revealing confidences and secrets necessary to 
defend against charges of professional misconduct. SDB No. 27
—Ethical obligation of attorney to resist disclosure of name and/or 
identity of his client. SDB No. 41
—Under certain circumstances, an attorney may reveal a client’s intent 
to commit suicide. SDB No. 42
—May a lawyer practicing law in Georgia ethically participate in a fee 
collection program that purchases client fee bills from lawyers and col-
lects the fees from the client? FAO No. 95-1

H-84   Georgia Bar Journal 



Special Issue—2016-2017 Handbook  H-85

—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Ethical considerations of a law firm interested in obtaining a loan to 
cover advances to clients for litigation expenses. FAO No. 05-5
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—May a lawyer ethically disclose information concerning the financial 
relationship between the lawyer and his client to a third party in an 
effort to collect a fee from the client? FAO No. 07-1
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—May an attorney who has been appointed to serve both as legal coun-
sel and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2
—The obligation of confidentiality applies as between two jointly rep-
resented clients. FAO No. 16-1

CONFLICTS OF INTEREST
Claims and Complaints
—A lawyer should not condition the return of a former client’s files 
upon the execution of a release of claims and a release of State Bar 
complaints by the client against the attorney. FAO No. 96-1
—A lawyer should not condition the representation of a client upon the 
waiver of any claim for malpractice. FAO No. 05-8
Criminal Cases
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1
Domestic Relations
—Attorney may acquire a security interest in marital property only to 
secure reasonable attorney’s fees. FAO No. 86-7
Independent Professional Judgment
—Ethical propriety of attorney’s fees being paid by opposing side. SDB 
No. 30
—Part-time judge may also serve as a criminal defense counsel. FAO 
No. 86-2
—May a lawyer practicing law in Georgia ethically participate in a fee 
collection program that purchases client fee bills from lawyers and col-
lects the fees from the client? FAO No. 95-1
—While it may be possible to do so, it would be both ethically and 
legally perilous to enter into a “solicitation agreement” with a financial 
investment adviser under which the attorney, in return for referring a 
client to the adviser, receives fees based on a percentage of gross fees 
paid by the client to the adviser. FAO No. 03-3
—Corporate in-house counsel may enter into a binding “hold harmless” 
agreement with their employer in lieu of malpractice insurance. FAO 
No. 05-2
—Proper for law firm to obtain loan to cover advances to clients for 
litigation expenses. FAO No. 05-5
—A lawyer should not condition the representation of a client upon the 
waiver of any claim for malpractice. FAO No. 05-8
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1
Insurance Practice
—Ethical considerations of an attorney representing an insurance 
company on a subrogation claim and simultaneously representing the 
insured. FAO No. 05-7
—Ethical considerations applicable to an attorney who wishes to defend 
a client pursuant to an insurance contract when the attorney simultane-
ously represents a company in an unrelated matter and that company 
claims a subrogation right to any recovery against the defendant client. 
FAO No. 05-11
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1
Law Clerks
—A law clerk for a superior court judge may not write appellate briefs 
on behalf of criminal defendants in death penalty cases. SDB No. 38
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3
Malpractice Claims, see MALPRACTICE

Multi-Firm Employment
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
Multiple Representation
—Ethical considerations applicable to an attorney who wishes to defend 
a client pursuant to an insurance contract when the attorney simultane-
ously represents a company in an unrelated matter and that company 
claims a subrogation right to any recovery against the defendant client. 
FAO No. 05-11
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—The obligation of confidentiality applies as between two jointly rep-
resented clients. FAO No. 16-1
Of Counsel
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
Private Interest v. Public Duty
—County Commissioner may not appoint his or her own firm, or a 
partner in his or her own firm, as County Attorney. SDB No. 16
—Part-time judge may also serve as a criminal defense counsel. FAO 
No. 86-2
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3
—Representation of private clients before the Recorder’s Court when 
attorney is also a city council member. FAO No. 89-2
—Representation of a criminal defendant in municipal court by a member 
of the City Council where the City Council control salary and benefits for 
the police implicates Rule 3-5(a), which prohibits attorneys from seeking 
to influence officials by means prohibited by law. FAO No. 05-12 
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
Real Estate Transactions
—An in-house counsel for a real estate lending institution assists that 
entity in the unauthorized practice of law if he or she provides legal 
services to its customers which are in any way related to the existing rela-
tionship between the institution and its customer; and such conduct would 
also constitute an impermissible conflict of interest. FAO No. 99-2
Referrals
—While it may be possible to do so, it would be both ethically and 
legally perilous to enter into a “solicitation agreement” with a financial 
investment adviser under which the attorney, in return for referring a 
client to the adviser, receives fees based on a percentage of gross fees 
paid by the client to the adviser. FAO No. 03-3
Settlement
—Ethical propriety of including attorney’s fees as part of settlement 
offer in federal civil rights cases. SDB No. 39
— A lawyer may not ethically agree, as a condition of settlement, to indem-
nify the opposing party from claims by third persons to the settlement funds. 
Further, a lawyer may not seek to require, as a condition of settlement, that 
a plaintiff’s lawyer make a personal agreement to indemnify the opposing 
party from claims by third persons to the settlement funds. FAO No. 13-2
Temporary/Contract Attorneys
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
Wills and Trusts
—Drafter of will or trust may serve as the executor or trustee even 
though the lawyer’s independent professional judgment may be affect-
ed, provided the client consent after full disclosure. FAO No. 91-1
Workers’ Compensation Cases
—Attorney must advise their client of his or her right to independent 
counsel if the attorney appeals award of fees granted by the Workman’s 
Compensation Board. SDB No. 29

CONSULTANT
—An attorney may communicate to other attorneys his or her availabil-
ity to act as a consultant in a particular area of the law so long as the 
communication is accurate and not misleading. SDB No. 22
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13

CONTINGENCY FEES
—Guidelines for payment of expert witness fees in contingency fee 
cases. SDB No. 35
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—A contingency fee arrangement in a divorce case is against public 
policy and is therefore improper. SDB No. 36
—It is improper for an attorney to charge a contingency fee on routine 
PIP claims. SDB No. 37
—Guidelines for acceptable contingency fee arrangements in past due 
alimony and child support cases. SDB No. 47

CONTRACT FOR LEGAL SERVICES
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

CORPORATE COUNSEL
—An attorney may interview an employee of a corporation which is an 
opposing party in pending litigation under certain circumstances. FAO 
No. 87-6
—An attorney may interview a former employee of a corporation repre-
sented by counsel to obtain information relevant to litigation against the 
corporation under certain circumstances. FAO No. 94-3
—An in-house counsel for a real estate lending institution assists that 
entity in the unauthorized practice of law if he or she provides legal 
services to its customers which are in any way related to the existing rela-
tionship between the institution and its customer; and such conduct would 
also constitute an impermissible conflict of interest. FAO No. 99-2
—Corporate in-house counsel may enter into a binding “hold harmless” 
agreement with their employer in lieu of malpractice insurance. FAO 
No. 05-2
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

COUNTY ATTORNEY
—County Commissioner may not appoint his or her own firm, or a 
partner in his or her own firm, as County Attorney. SDB No. 16 
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3

CRIMINAL PRACTICE
—No duty to disclose location of fugitive client to authorities, but the 
attorney should withdraw from representation if the fugitive insists on 
pursuing an illegal course of action. SDB No. 17
—Attorney may send statutory notice to drawer of a bad check pursuant 
to the provisions of Georgia Code Ann. §26-1704. SDB No. 26
—Part-time judge may also serve as a criminal defense counsel. FAO 
No. 86-2
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—Ethical obligation of criminal defense lawyers to provide indigent 
clients with copies of transcripts needed to pursue collateral post-con-
viction remedies. FAO No. 93-4
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Representation of a criminal defendant in municipal court by a member 
of the City Council where the City Council controls salary and benefits for 
the police implicates Rule 3.5(a), which prohibits attorneys from seeking to 
influence officials by means prohibited by law. FAO No. 05-12
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—The obligation of confidentiality applies as between two jointly rep-
resented clients. FAO No. 16-1

DEPARTING ATTORNEY
—An attorney may not to the prejudice of a client withhold client’s papers 
or properties upon withdrawal as security for unpaid fees. FAO No. 87-5
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3

DILIGENCE
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO. No. 87-1
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3

—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

DISCOVERY
—Guidelines for use of subpoenas. SDB No. 40
—A Georgia attorney serving as local counsel can be disciplined for 
discovery abuses committed by an in-house or other out-of-state coun-
sel when local counsel knows of the abuse and ratifies it by his or her 
conduct, and when local counsel has supervisory authority over the out-
of-state counsel. FAO No. 05-10

DISQUALIFICATION
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13
—Lawyers employed in the circuit public defender office in the same judi-
cial circuit may not represent co-defendants when a single lawyer would 
have an impermissible conflict of interest in doing so. FAO No. 10-1
—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2

DISTRICT ATTORNEYS, see PROSECUTORS

DOMESTIC RELATIONS
—A contingency fee arrangement in a divorce case is against public 
policy and is therefore improper. SDB No. 36
—Guidelines for acceptable contingency fee arrangements in past due 
alimony and child support cases. SDB No. 47
—Attorney may acquire a security interest in marital property only to 
secure reasonable attorney’s fees. FAO No. 86-7

DUAL OCCUPATIONS AND EMPLOYMENT
—Ethical considerations applicable to a lawyer who is engaged in both 
the practice of law and another profession or business. SDB No. 31
—Part-time judge may also serve as a criminal defense counsel. FAO 
No. 86-2
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3
—Representation of private clients before the Recorder’s Court when 
attorney is also a city council member. FAO No. 89-2
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3
—Representation of a criminal defendant in municipal court by a member 
of the City Council where the City Council controls salary and benefits for 
the police implicates Rule 3.5(a), which prohibits attorneys from seeking to 
influence officials by means prohibited by law. FAO No. 05-12

EMPLOYING AN ATTORNEY, see HIRING

ESCROW ACCOUNT, see TRUST ACCOUNTS

EXECUTOR, see WILLS/TRUSTS

EXPERT WITNESS, see WITNESSES
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FEE BILLS
—Attorneys may charge interest on client’s overdue bills if notice is 
given to client in advance that interest will be charged on delinquent 
bills. SDB No. 45
—May a lawyer practicing law in Georgia ethically participate in a fee 
collection program which purchases client fee bills from lawyers and 
collects the fees from the client? FAO No. 95-1
—A lawyer may charge for standard time units so long as this does not 
result in a fee that is unreasonable, and so long as the lawyer commu-
nicates to the client the method of billing the lawyer is using so that the 
client can understand the basis for the fee. FAO No. 01-1

FEE SHARING
—Prohibition of division of fees with nonlawyers. SDB No. 21
—Permissible for attorney employee to share attorney’s fees with his or 
her lay organization employer where the attorney’s fees are regarded as 
stipulated liquidated damages. FAO No. 88-2
—Any division of attorney’s fees with a lawyer referral service consti-
tutes the sharing of fees with a non-lawyer. FAO No. 94-1
—The payment of a monthly bonus by a lawyer to his nonlawyer 
employees based on the gross receipts of his law office in addition to 
their regular salary is permissible. FAO No. 05-4
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9

FEE SPLITTING
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9

FIDUCIARY
—A lawyer holding client funds and/or other funds in a fiduciary 
capacity may remove unclaimed funds from the lawyer’s escrow trust 
account and deliver the funds to the custody of the State of Georgia in 
accordance with O.C.G.A. §§ 44-12-190 et seq. FAO No. 98-2
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1

FILES
—An attorney may not to the prejudice of a client withhold client’s 
papers or properties upon withdrawal as security for unpaid fees. 
FAO No. 87-5
—A lawyer should not condition the return of a former client’s files 
upon the execution of a release of claims and a release of State Bar 
complaints by the client against the attorney. FAO No. 96-1
—A Lawyer may not ethically conduct a “witness only” closing. A Lawyer 
must review all documents to be used in the transaction and otherwise act 
with competence. A Lawyer who receives funds in connection with a real 
estate closing must deposit them into and disperse them from his/her trust 
account or the trust account of another Lawyer. FAO No. 13-1

FILING LAWSUITS
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO No. 87-1

FRIVOLOUS CLAIMS
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO No. 87-1

FUGITIVES
—No duty to disclose location of fugitive client to authorities, but the 
attorney should withdraw from representation if the fugitive insists on 
pursuing an illegal course of action. SDB No. 17

GOVERNMENT OFFICERS AND EMPLOYEES, see PUBLIC 
OFFICIALS and LAW CLERKS

GUARDIAN AD LITEM
—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights case 
advocate termination over the child’s objection? FAO No. 10-2

HOLD HARMLESS AGREEMENTS/INDEMNIFICATION
—Corporate in-house counsel may enter into a binding “hold harmless” 
agreement with their employer in lieu of malpractice insurance. FAO 
No. 05-2

—A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. FAO No. 13-2

HIRING
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

IMPUTED DISQUALIFICATION, see DISQUALIFICATION

INSURANCE PRACTICE
—It is improper for an attorney to charge a contingency fee on routine 
PIP claims. SDB No. 37
—A third party beneficiary or his or her attorney may advance or reim-
burse an insured for the purchase of optional PIP coverage. SDB No. 46
—Improper for plaintiff’s attorney in a personal injury case to write a letter 
to the insured defendant which may contain legal advice. FAO No. 86-4
—Ethical considerations of an attorney representing an insurance 
company on a subrogation claim and simultaneously representing the 
insured. FAO No. 05-7
—Ethical considerations applicable to an attorney who wishes to defend 
a client pursuant to an insurance contract when the attorney simultane-
ously represents a company in an unrelated matter and that company 
claims a subrogation right to any recovery against the defendant client. 
FAO No. 05-11

IN-HOUSE COUNSEL
—An in-house counsel for a real estate lending institution assists that 
entity in the unauthorized practice of law if he or she provides legal 
services to its customers which are in any way related to the existing 
relationship between the institution and its customer; and such con-
duct would also constitute an impermissible conflict of interest. FAO 
No. 99-2
—Corporate in-house counsel may enter into a binding “hold harmless” 
agreement with their employer in lieu of malpractice insurance. FAO 
No. 05-2
—A Georgia attorney serving as local counsel can be disciplined for 
discovery abuses committed by an in-house or other out-of-state coun-
sel when local counsel knows of the abuse and ratifies it by his or her 
conduct, and when local counsel has supervisory authority over the out-
of-state counsel. FAO No. 05-10

JUDGES
—Part-time judge may also serve as a criminal defense counsel. FAO 
No. 86-2
—Representation of private clients before the Recorder’s Court when 
attorney is also a city council member and the city council appoints 
Recorder’s Court judges. FAO No. 89-2
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3

LAW CLERKS
—Ethical considerations regarding activities of nonlawyers. SDB No. 21
—A law clerk for a superior court judge may not write appellate briefs 
on behalf of criminal defendants in death penalty cases. SDB No. 38
—Lawyer cannot delegate to a nonlawyer responsibility of closing a 
real estate transaction without the participation of an attorney. FAO No. 
86-5
—A lawyer is aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to pre-
pare and sign correspondence which threatens legal action or provides 
legal advice or both. FAO No. 00-2
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3

LAW FIRMS
—Ethical considerations for a multi-state law with an office in Georgia. 
SDB No. 23
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—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3
—Proper for law firm to obtain loan to cover advances to clients for 
litigation expenses. FAO No. 05-5
—Ethical propriety of a law firm or corporate law department hiring 
attorneys to work for them on a temporary basis. FAO No. 05-9
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13
—Lawyers employed in the circuit public defender office in the same 
judicial circuit may not represent co-defendants when a single lawyer 
would have an impermissible conflict of interest in doing so. FAO No. 
10-1
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

LEGAL ASSISTANTS, see NONLAWYERS

LETTERHEAD
—An attorney should not furnish his or her letterhead to a client for use 
by the client to collect a debt. SDB No. 5
—Nonlawyers use of a lawyer’s letterhead for correspondence regarding a 
“legal matter” signed only by a nonlawyer may be improper. SDB No. 19
—Nonlawyer’s use of attorney’s letterhead for routine correspondence 
is ethical if supervised by the attorney. SDB No. 21
—Ethical considerations for a multi-state firm with an office in 
Georgia. SDB No. 23
—A lawyer may refer past due accounts to a collection agency. SDB 
No. 49
—Lawyers practicing simultaneously in more than one law firm. FAO 
No. 97-2
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, 
the ethics rules applicable to multiple representations by partners 
and associates of law firms, should also apply to “of counsel.” FAO 
No. 98-4
—Ethical propriety of a lawyer advertising for legal business with the 
intention of referring a majority of that business out to other lawyers 
without disclosing that intent in the advertisement. FAO No. 05-6

LITIGATION
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO No. 87-1
—An attorney may interview a former employee of a corporation repre-
sented by counsel to obtain information relevant to litigation against the 
corporation under certain circumstances. FAO No. 94-3
—Proper for law firm to obtain loan to cover advances to clients for 
litigation expenses. FAO No. 05-5
—Lawyers employed in the circuit public defender office in the same 
judicial circuit may not represent co-defendants when a single lawyer 
would have an impermissible conflict of interest in doing so. FAO No. 
10-1

LOANS
—Proper for law firm to obtain loan to cover advances to clients for 
litigation expenses. FAO No. 05-5

LOCAL COUNSEL
—A Georgia attorney serving as local counsel can be disciplined for 
discovery abuses committed by an in-house or other out-of-state coun-
sel when local counsel knows of the abuse and ratifies it by his or her 
conduct, and when local counsel has supervisory authority over the out-
of-state counsel. FAO No. 05-10

MALPRACTICE
—A lawyer should not condition the return of a former client’s files 
upon the execution of a release of claims and a release of State Bar 
complaints by the client against the attorney. FAO No. 96-1
—Corporate in-house counsel may enter into a binding “hold harmless” 
agreement with their employer in lieu of malpractice insurance. FAO 
No. 05-2
—A lawyer should not condition the representation of a client upon the 
waiver of any claim for malpractice. FAO No. 05-8

MULTIPLE REPRESENTATION, see CONFLICTS OF INTEREST

MULTI-STATE FIRM
—Ethical considerations for a multi-state firm with an office in 
Georgia. SDB No. 23

NONLAWYERS
—An attorney should not furnish his or her letterhead to a client for use 
by that client to collect a debt. SDB No. 5
—Nonlawyers use of a lawyer’s letterhead for correspondence regarding a 
“legal matter” signed only by a nonlawyer may be improper. SDB No. 19
—Ethical considerations regarding activities of nonlawyers. SDB No. 21
—Lawyer cannot delegate to a nonlawyer responsibility of closing a real 
estate transaction without the participation of an attorney. FAO No. 86-5
—Any division of attorney’s fees with a lawyer referral service consti-
tutes the sharing of fees with a non-lawyer. FAO No. 94-1
—A lawyer is aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to pre-
pare and sign correspondence which threatens legal action or provides 
legal advice or both. FAO No. 00-2
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—The payment of a monthly bonus by a lawyer to his nonlawyer 
employees based on the gross receipts of his law office in addition to 
their regular salary is permissible. FAO No. 05-4 
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

OF COUNSEL
—Because an attorney who is held out to the public as “of counsel” 
should have a close, personal relationship with the affiliated firm, the 
ethics rules applicable to multiple representations by partners and asso-
ciates of law firms, should also apply to “of counsel.” FAO No. 98-4

PARALEGALS, see NONLAWYERS

PARTNERSHIPS
—Attorney may not form a partnership with a nonlawyer if any partner-
ship activity consists of the practice of law. SDB No. 21

PERSONAL INJURY PRACTICE
—It is improper for an attorney to charge a contingency fee on routine 
PIP claims. SDB No. 37
—Improper for plaintiff’s attorney in a personal injury case to write a 
letter to the insured defendant which may contain legal advice. FAO 
No. 86-4
—Permissible to send the notice required by O.C.G.A § 51-12-14 to 
an unrepresented adverse party, but must specifically state that it is a 
notice rather than advice. FAO No. 88-3
—Ethical considerations of an attorney representing an insurance 
company on a subrogation claim and simultaneously representing the 
insured. FAO No. 05-7
—Ethical considerations applicable to an attorney who wishes to defend 
a client pursuant to an insurance contract when the attorney simultane-
ously represents a company in an unrelated matter and that company 
claims a subrogation right to any recovery against the defendant client. 
FAO No. 05-11
— A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. FAO No. 13-2

PIP COVERAGE
—It is improper for an attorney to charge a contingency fee on routine 
PIP claims. SDB No. 37
—A third party beneficiary or his or her attorney may advance or reim-
burse an insured for the purchase of optional PIP coverage. SDB No. 46

PLEA AGREEMENT
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3 
—A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement to 
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indemnify the opposing party from claims by third persons to the settle-
ment funds. FAO No. 13-2

PREPAID FEES, see ATTORNEY’S FEES and RETAINER FEES

PRO HAC VICE, also see ADMISSION PRO HAC VICE, Uniform 
Rule of Superior Court 4.4
—A Georgia attorney serving as local counsel can be disciplined for 
discovery abuses committed by an in-house or other out-of-state coun-
sel when local counsel knows of the abuse and ratifies it by his or her 
conduct, and when local counsel has supervisory authority over the out-
of-state counsel. FAO No. 05-10

PROSECUTORS
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1

PUBLIC OFFICIALS
—County Commissioner may not appoint his or her own firm, or a 
partner in his or her own firm, as County Attorney. SDB No. 16
—Part-time judge may also serve as a criminal defense counsel. FAO No. 86-2
—County Attorney may represent criminal defendants unless there is a 
violation of a county ordinance charged, and the attorney is sensitive to 
other conflicts which may arise. FAO No. 86-3
—Representation of private clients before the Recorder’s Court when 
attorney is also a city council member. FAO No. 89-2
—Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee. FAO No. 93-3
—Ethical obligation of criminal defense lawyers to provide indigent 
clients with copies of transcripts needed to pursue collateral post-con-
viction remedies. FAO No. 93-4
—Representation of a criminal defendant in municipal court by a 
member of the City Council where the City Council controls salary and 
benefits for the police implicates Rule 3.5(a), which prohibits attorneys 
from seeking to influence officials by means prohibited by law. FAO 
No. 05-12

REAL ESTATE TRANSACTIONS
—Lawyer cannot delegate to a nonlawyer responsibility of closing a real 
estate transaction without the participation of an attorney. FAO No. 86-5
—An in-house counsel for a real estate lending institution assists that 
entity in the unauthorized practice of law if he or she provides legal 
services to its customers which are in any way related to the existing rela-
tionship between the institution and its customer; and such conduct would 
also constitute an impermissible conflict of interest. FAO No. 99-2
—Ethical propriety of lawyers telephonically participating in real estate 
closings from remote sites. FAO No. 00-3
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

REFERRAL AND REFERRAL SERVICES
—Any division of attorney’s fees with a lawyer referral service consti-
tutes the sharing of fees with a non-lawyer. FAO No. 94-1
—While it may be possible to do so, it would be both ethically and 
legally perilous to enter into a “solicitation agreement” with a financial 
investment adviser under which the attorney, in return for referring a 
client to the adviser, receives fees based on a percentage of gross fees 
paid by the client to the adviser. FAO No. 03-3
—Ethical propriety of a lawyer advertising for legal business with the 
intention of referring a majority of that business out to other lawyers 
without disclosing that intent in the advertisement. FAO No. 05-6

REPRESENTING A CHILD
—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2

RETAINER FEES
—A lawyer is not required to place attorney’s fees paid in advance into 
a trust account except under special circumstances. FAO No. 91-2
—A Georgia attorney may contract with a client for a non-refundable 
special retainer so long as the contract is not a contract to violate the 
attorney’s obligation under Rule 1.16(d) and does not violate Rule 
1.5(a)’s requirement of reasonableness. FAO No. 03-1

SETTLEMENT
—Ethical propriety of including attorney’s fees as part of settlement 
offer in federal civil rights cases. SDB No. 39
—A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. FAO No. 13-2

SECURITY INTEREST
—Attorney may acquire a security interest in marital property only to 
secure reasonable attorney’s fees. FAO No. 86-7

SMOOT LETTERS
—Improper for plaintiff’s attorney in a personal injury case to write a 
letter to the insured defendant which may contain legal advice. FAO 
No. 86-4

SOLICITATION, see ADVERTISING

SPECIAL COUNSEL
—It is not improper for a law firm to associate another lawyer or law 
firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification 
of a partner or associate of a disqualified lawyer does apply to the out-
side associated lawyer or law firm. FAO No. 05-13

STATUTE OF LIMITATIONS
—Not improper for attorney to file lawsuit before complete support for 
claim has been established if there is reasonable possibility that facts 
can be established after the filing of the claim. FAO No. 87-1

SUBPOENAS
—Guidelines for use of subpoenas. SDB No. 40

SUBROGATION, see INSURANCE PRACTICE

SUICIDE
—Under certain circumstances, an attorney may reveal a client’s intent 
to commit suicide. SDB No. 42

TERMINATING REPRESENTATION, see WITHDRAWAL
TRANSCRIPTS
—Ethical obligation of criminal defense lawyers to provide indigent 
clients with copies of transcripts needed to pursue collateral post-con-
viction remedies. FAO No. 93-4

TRUSTS, see WILLS/TRUSTS

TRUST ACCOUNTS
—A lawyer is not required to place attorney’s fees paid in advance into 
a trust account except under special circumstances. FAO No. 91-2
—A lawyer holding client funds and/or other funds in a fiduciary 
capacity may remove unclaimed funds from the lawyer’s escrow trust 
account and deliver the funds to the custody of the State of Georgia in 
accordance with O.C.G.A. §§ 44-12-190 et seq. FAO No. 98-2
—If an attorney supervises the closing conducted by the non-lawyer 
entity, then the attorney is a fiduciary with respect to the closing pro-
ceeds and closing proceeds must be handled in accordance with Rule 
1.15(II). FAO No. 04-1
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

TRUSTEE, see WILLS/TRUSTS

UNAUTHORIZED PRACTICE OF LAW
—An attorney should not furnish his or her letterhead to a client for use 
by that client to collect a debt. SDB No. 5
—Nonlawyers use of a lawyer’s letterhead for correspondence regard-
ing a “legal matter” signed only by a nonlawyer may be improper. SDB 
No. 19
—Ethical considerations regarding activities of nonlawyers. SDB No. 21
—Ethical considerations for a multi-state firm with an office in 
Georgia. SDB No. 23
—Lawyer cannot delegate to a nonlawyer responsibility of closing a real 
estate transaction without the participation of an attorney. FAO No. 86-5
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—An in-house counsel for a real estate lending institution assists that 
entity in the unauthorized practice of law if he or she provides legal 
services to its customers which are in any way related to the existing 
relationship between the institution and its customer; and such con-
duct would also constitute an impermissible conflict of interest. FAO 
No. 99-2
—A lawyer is aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to pre-
pare and sign correspondence which threatens legal action or provides 
legal advice or both. FAO No. 00-2
—Ethical propriety of lawyers telephonically participating in real estate 
closings from remote sites. FAO No. 00-3
—If an attorney supervises the closing conducted by the non-lawyer entity, 
then the attorney is a fiduciary with respect to the closing proceeds and 
closing proceeds must be handled in accordance with Rule 1.15(II). FAO 
No. 04-1 
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and oth-
erwise act with competence. A Lawyer who receives funds in connection 
with a real estate closing must deposit them into and disperse them from 
his/her trust account or the trust account of another Lawyer. FAO No. 13-1

WAIVER OF LIABILITY
—A lawyer should not condition the return of a former client’s files 
upon the execution of a release of claims and a release of State Bar 
complaints by the client against the attorney. FAO No. 96-1
—A lawyer should not condition the representation of a client upon the 
waiver of any claim for malpractice. FAO No. 05-8

WILLS/TRUSTS
—Ethical considerations for an attorney named as the executor or 
trustee for a will or trust he or she prepared. FAO No. 91-1

WITHDRAWAL
—No duty to disclose location of fugitive client to authorities, but the 
attorney should withdraw from representation if the fugitive insists on 
pursuing an illegal course of action. SDB No. 17
—An attorney may not to the prejudice of a client withhold client’s 
papers or properties upon withdrawal as security for unpaid fees. FAO 
No. 87-5
—Ethical obligation of criminal defense lawyers to provide indigent 
clients with copies of transcripts needed to pursue collateral post-con-
viction remedies. FAO No. 93-4
—An attorney departing a law firm may ethically contact those clients 
with whom the attorney had significant contact or active representation 
at the former law firm, as long as the departing attorney complies with 
the applicable ethics rules. FAO No. 97-3
—A Georgia attorney may contract with a client for a non-refundable 
special retainer so long as the contract is not a contract to violate the 
attorney’s obligation under Rule 1.16(d) and does not violate Rule 
1.5(a)’s requirement of reasonableness. FAO No. 03-1
—Ethical propriety of a part-time law clerk representing a client before 
a judge who is presently employing the law clerk. FAO No. 05-3
—Lawyers employed in the circuit public defender office in the same 
judicial circuit may not represent co-defendants when a single lawyer 
would have an impermissible conflict of interest in doing so. FAO No. 
10-1
—May an attorney who has been appointed to serve both as legal 
counsel and as guardian ad litem for a child in a termination of paren-
tal rights case advocate termination over the child’s objection? FAO 
No. 10-2
—Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services. FAO No. 11-1
— A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. FAO No. 13-2
—The obligation of confidentiality applies as between two jointly rep-
resented clients. FAO No. 16-1

WITNESSES
—Attorney responsibilities with respect to the payment of witness fees. 
SDB No. 35
—Guidelines for payment of expert witness fees in contingency fee 
cases. SDB No. 35
—Guidelines for use of Expert Witness consulting service. SDB No. 48
—An attorney may interview an employee of a corporation which is an 
opposing party in pending litigation under certain circumstances. FAO 
No. 87-6
—An attorney may interview a former employee of a corporation repre-
sented by counsel to obtain information relevant to litigation against the 
corporation under certain circumstances. FAO No. 94-3

—May an attorney who has been appointed to serve both as legal counsel 
and as guardian ad litem for a child in a termination of parental rights 
case advocate termination over the child’s objection? FAO No. 10-2

WITNESS ONLY CLOSING 
—A Lawyer may not ethically conduct a “witness only” closing. A 
Lawyer must review all documents to be used in the transaction and 
otherwise act with competence. A Lawyer who receives funds in con-
nection with a real estate closing must deposit them into and disperse 
them from his/her trust account or the trust account of another Lawyer. 
FAO No. 13-1

WORKERS’ COMPENSATION
—Attorney must advise their client of his or her right to independent 
counsel if the attorney appeals award of fees granted by the Workman’s 
Compensation Board. SDB No. 29

QUESTION PRESENTED INDEX

SDB No. 5 – Propriety of an attorney permitting the use of his or her let-
terhead stationery by a retainer client who is writing as a creditor or as a 
collection agency seeking to collect an account or debt from the recipient.

SDB No. 16 – Propriety of an attorney who is a County Commissioner 
in a rural county appointing his own firm as County Attorney.

SDB No. 17 – Duty of an attorney representing a fugitive upon war-
rants for probation violation.

SDB No. 19 – Propriety of a member of the State Bar permitting a 
paralegal in his employ to correspond concerning “legal matters” on the 
law firm letterhead under his own signature.

SDB No. 21 – What are the ethical responsibilities of attorneys who 
employ legal assistants or paraprofessionals and permit them to deal 
with other lawyers, clients and the public?

SDB No. 22 – Is it unethical for a lawyer to communication to other law-
yers his or her availability to act as a consultant in a particular area of the 
law without running afoul of the requirements of Standard 6 and the provi-
sions set for in EC 2-6, 2-7, and 2-8, Selection of a Lawyer: Generally and 
EC 2-9, and 2-10, Selection of a Lawyer: Professional Notices and Listings?

SDB No. 23 – May an out-of-state law firm open and maintain an 
office in the State of Georgia under the direction of a full-time Georgia 
resident and a member of the State Bar of Georgia?

SDB No. 26 – Is it ethically improper for a lawyer to send a statutory 
notice to the drawer of a bad check that states that unless said drawer 
pays the amount of the check in full within a specified period he or she 
will be subject to criminal prosecution?

SDB No. 27 – Would it be ethically proper for the lawyer to reveal con-
fidences or secrets of clients, which may be necessary to the lawyer’s 
defense against charges of professional misconduct?

SDB No. 29 – Does a lawyer who has represented a claimant in a 
workers’ compensation case have an ethical obligation to advise his or 
her client of his or her right to obtain independent counsel to represent 
the client when the lawyer decides to appeal the amount the Workers’ 
Compensation Board has approved as the lawyer’s fee?

SDB No. 30 – Ethical propriety of agreement by which attorney’s fees 
are paid by opposing party.

SDB No. 31 – (1) Should a Georgia attorney, also possessing a Georgia 
real estate salesperson’s license, who arranges a real estate transaction 
in his or her capacity as a real estate salesperson decline to perform any 
title work or other legal work in order to avoid an appearance of profes-
sional impropriety? (2) If, in the course of representing a client in an 
unrelated legal matter, the client requests the attorney (also possessing 
a real estate salesperson’s license) to locate a buyer or seller for the cli-
ent’s real estate, is it proper for the attorney to accept?

SDB No. 35 – Attorney (A) represents Client (C), the plaintiff in a civil 
suit for damages. In the course of preparation for C’s case, A uses the 
services of an expert witness (W); nothing specific is mentioned con-
cerning compensation of W. C has no substantial asset other than the 
claim that is the subject of the suit, and will be able to pay the witness 
fees only if he is successful in securing a recovery. By the same token, 
if A advances the fees to W, A will have little or no chance of being 
reimbursed by C, if C loses his case.
 (1) Would it be proper for A to pay the costs, realizing that he 
might never be reimbursed by C? (2) Would it be proper for A to say 
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nothing and keep W waiting for payment until some recovery has been 
had? (3) Generally, should the State Bar reconsider the ethical prohibi-
tion against contingency fees for expert witnesses in light of the practi-
calities involved?

SDB No. 36 – Is it ethically proper for an attorney to enter into a con-
tingency fee agreement in a divorce case?

SDB No. 37 – Is it ethically proper for an attorney to take a contin-
gency fee from a client’s PIP benefits?

SDB No. 38 – May a Law Clerk for a Superior Court Judge prepare 
appellate briefs on behalf of defendants in criminal cases where the 
death penalty has been imposed?

SDB No. 39 – Ethical propriety of defendant’s tender of lump sum 
settlement offers to plaintiffs in federal civil rights actions wherein 
statutory attorney fees are provided for successful plaintiff.

SDB No. 40 – (1) Whether or not it is a violation of Standard 4 of the 
Disciplinary Rules of the State Bar of Georgia for an attorney to issue 
a subpoena for the Production of Documents pursuant to O.C.G.A. § 
24-10-22(a), directing the witness to appear at a lawyer’s office or some 
other location, when in fact no hearing or trial is taking place and no 
notice of such subpoena is served upon opposing counsel? (2) Whether 
or not it is a violation of Standard 4 of the Disciplinary Rules of the State 
Bar of Georgia for an attorney to issue a subpoena pursuant to O.C.G.A. 
§ 9-11-45 when no notice of deposition has been filed and served upon 
all parties and when no deposition has in fact been scheduled?

SDB No. 41 – Lawyer X has received cash fees from clients in excess 
of $10,000 several times in the past three years. All of these fees were 
for representation in criminal matters. Each time, X has deposited 
the money in either his operating account or escrow account, when 
appropriate, and filed a Currency Transaction Report, as required by 31 
C.F.R. § 103.22. Subsequently, X received a telephone inquiry from a 
revenue agent with the Georgia Department of Revenue inquiring into 
the source of the funds recorded on the currency transaction report. 
Lawyer X refused to divulge the names of his clients.
 The State of Georgia then issued a Notice to Produce, requiring 
production of “...all books, records, papers and/or documents pertain-
ing to [Lawyer X’s personal Corporate Georgia Income Tax] For the 
periods indicated [1981-1983].” The Notice to Produce did not name 
a specific person as a client for an investigation, but Lawyer X was 
verbally advised by the revenue agent that in fact, the purpose of this 
Notice to Produce was to discover, at random, the names of the client, 
and to audit the lawyer.
 (1) Will Lawyer X violate the confidences and secrets provision of 
the Code of Ethics by complying with the Notice to Produce in revealing 
the identity of the client in those transactions in excess of $10,000? (2) 
Additionally, will Lawyer X violate the confidences and secrets provision 
of the Code of Ethics by complying with the Notice to Produce in reveal-
ing the identity of all of his clients and the amount of fees paid, whether 
by case, check, or any amount above or less than $10,000?

SDB No. 42 – Does Informal Opinion No. 83-1500 of the ABA Standing 
Committee on Ethics and Professional Responsibility (June 24, 1983), 
which authorized a lawyer to disclose to other persons the definite threat 
of his client to take his own life apply to a situation where the client has 
not definitely expressed such an intention, but, by his actions, has given 
his attorney reason to believe that he intends to take his own life.

SDB No. 45 – (1) A client is billed for service rendered and fails to pay 
after thirty (30) days have elapsed. Is it permissible to notify the client, 
by letter, that unless his account is paid in full, interest will be charged 
on the next bill on the unpaid balance? (2) A client signs a fee contract 
with an attorney providing for the charging of interest on any unpaid bal-
ance. Is it permissible for the attorney to charge interest? (3) An attorney 
notifies his or her client by letter that interest will be charged unless their 
accounts are paid in full. If the conduct described in question 1 is imper-
missible, can the attorney rectify the situation by rebilling the clients with 
any interest charged deducted, or if interest was paid returned?

SDB No. 46 – (1) May a client or his attorney advance to an insured 
(policy holder) the premium amount for optional PIP coverage? (2) May 
and attorney or his client compensate the insured for his time in apply-
ing for and obtaining optional PIP coverage? (3). If the insurer refuses 
to pay the benefits and litigation results, would the client be barred from 
compensating the insured for his time and effort in pursuing the claim in 
court, in addition to witness and mileage fees allowed by statute?

SDB No. 47 – Is it ethical to charge a contingent fee to collect past due 
alimony and-or child support payments?

SDB No. 48 – Does the use of an expert consulting service violate Bar 
Rules?

SDB No. 49 – May a lawyer ethically retain a lay collection agency to 
collect overdue accounts for legal services?

FAO No. 86-2 – Ethical propriety of a part-time judge serving in a 
judicial capacity while also serving as a criminal defense counsel.

FAO No. 86-3 – Ethical propriety as to whether county attorneys or 
their partners or associates may represent criminal defendants.

FAO No. 86-4 – Ethical propriety of the plaintiff’s attorney in personal 
injury case writing a letter to the insured defendant which may contain 
legal advice.

FAO No. 86-5 – Is it ethically permissible for a lawyer to delegate to a 
non-lawyer the closing of real estate transactions?

FAO No. 86-7 – Is it ethically proper for a lawyer to take a security inter-
est in marital property to secure his or her fee in a domestic relations case?

FAO No. 87-1 – Are there ethical prohibitions against filing suit when 
the lawyer does not know whether facts exist which would constitute 
a cause of action, and the information needed to make that determina-
tion cannot be acquired prior to the expiration of the pertinent statute of 
limitations?

FAO No. 87-5 – What are the ethical duties of a lawyer under Standard 
22(b) with respect to the return of a client’s papers and property when 
the lawyer has not been paid in view of the statutory retaining lien 
authorized by O.C.G.A. §15-19-14(a) (Conflict between Standard 22(b) 
and Attorneys’ Holding Lien)?

FAO No. 87-6 – When is it ethically proper for a lawyer to interview 
the officers and employees of an organization, when that organization 
is the opposing party in litigation, without the consent of the organi-
zation’s counsel?

FAO No. 88-2 – Ethical propriety of an attorney-employee sharing 
attorney’s fees with a lay organization-employer.

FAO No. 88-3 – Is it a violation of Standard 48 of the Rules and 
Regulations of the State Bar of Georgia for a correspondent to com-
ply with the notice requirement of O.G.C.A § 51-12-14 by sending a 
demand notice to an unrepresented party?

FAO No. 89-2 – It is ethically proper for an attorney, who is also a mem-
ber of the city council, to represent private clients before the Recorder’s 
Court, when the city council appoints the Judges of the Recorder’s Court, 
if the attorney abstains from voting on judicial appointments.

FAO No. 91-1 – Is it ethically proper for a lawyer to be named execu-
tor or trustee in a will or trust her or she has prepared?

FAO No. 91-2 – Whether a lawyer may deposit into a general operating 
account a retainer that represents payment of fees yet to be earned.

FAO No. 93-3 – Is it unethical for a prosecutor to condition a plea 
agreement on an appointed or pro bono counsel’s waiver of any claims 
for attorney’s fees.

FAO No. 93-4 – Are public defenders or any criminal defense attorney 
obligated to provide indigent clients with copies of transcripts needed to 
pursue collateral post-conviction remedies?

FAO No. 94-1 – Ethical propriety of a lawyer referral service collect-
ing a percentage of fees in certain cases referred to participating attor-
neys by the service.

FAO No. 94-3 – May a lawyer properly contact and interview former 
employees of an organization represented by counsel to obtain informa-
tion relevant to litigation against the organization?

FAO No. 95-1 – May a lawyer practicing law in Georgia ethically 
participate in a fee collection program which purchases client fee bills 
from lawyers and collects the fees from the client? To participate in the 
program, the lawyer must enroll and pay a fee; and agree to assign the 
client’s fees bills and share information about the client and the client’s 
case with the program.

FAO No. 96-1 – The question presented is whether an attorney may 
require a client, who desires to discharge the lawyer, to enter into an 



H-92     Georgia Bar Journal 

agreement releasing the lawyer for all claims by the client against the 
lawyer, including any disciplinary complaint with the State Bar, in 
order to obtain the client’s files from the lawyer and a waiver of any 
claim of lien by the lawyer against such files.

FAO No. 97-2 – May an attorney practice in more than one law firm?

FAO No. 97-3 – Whether it is ethically permissible for a departing 
attorney to send a communication to clients of the former law firm?

FAO No. 98-2 – When a lawyer holding client funds and/or other funds 
in a fiduciary capacity is unable to locate the rightful recipient of such 
funds after exhausting all reasonable efforts, may that lawyer remove 
the unclaimed funds from the lawyer’s escrow trust account and deliver 
the funds to the custody of the State of Georgia in accordance with the 
Disposition of Unclaimed Property Act?

FAO No. 98-3 – May a staff lawyer for a non-profit legal services 
group contact State officials to express concerns about the legality of 
treatment of non-clients?

FAO No. 98-4 – Is it ethically proper for a lawyer to represent a crimi-
nal defendant when a co-defendant in the same criminal prosecution 
is represented by a second attorney who is listed on letterhead as “of 
counsel” to the same law firm?

FAO No. 99-2 – In a transaction involving a real estate lending insti-
tution and its customer, may the in-house counsel for the institution 
provide legal services to the customer relative to the transaction? May 
the real estate lending institution charge the customer a fee for any legal 
services rendered relative to the transaction?

FAO No. 00-2 – Is a lawyer aiding a non-lawyer in the unauthorized 
practice of law when the lawyer allows a non-lawyer member of his 
or her staff to prepare and sign correspondence which threatens legal 
action or provides legal advice or both?

FAO No. 00-3 – Ethical propriety of lawyers telephonically participat-
ing in real estate closings from remote sites.

FAO No. 01-1 – Is it ethically permissible for an attorney, with or 
without notice to a client, to charge for a standard time unit without 
regard to how much time is actually expended?

FAO No. 03-1 – May a Georgia attorney contract with a client for a 
non refundable special retainer?

FAO No. 03-3 – Is it ethically permissible for an attorney to enter into a 
“solicitation agreement” with a financial investment adviser under which 
the attorney, in return for referring a client to the adviser, receives fees 
based on a percentage of gross fees paid by the client to the adviser?

FAO No. 04-1 – May a lawyer participate in a non-lawyer entity cre-
ated by the lawyer for the purpose of conducting residential real estate 
closings where the closing proceeds received by the entity are depos-
ited in a non-IOLTA interest bearing bank trust account rather than an 
IOLTA account?

FAO No. 05-2 – Whether an attorney employed in-house by a corpora-
tion may enter into an agreement by which his or her employer shall 
hold the attorney harmless for malpractice committed in the course of 
his employment.

FAO No. 05-3 – Ethical propriety of a part-time law clerk appearing as 
an attorney before his or her present employer-judge.

FAO No. 05-4 – Ethical propriety of a lawyer paying his non-lawyer 
employees a monthly bonus from the gross receipts of his law office.

FAO No. 05-5 – (1) Ethical propriety of a law firm obtaining a loan 
to cover advances to clients for litigation expenses. (2) Ethical consid-
erations applicable to payment of interest charged on loan obtained by 
law firm to cover advances to clients for litigation expenses.

FAO No. 05-6 – Ethical propriety of a lawyer advertising for legal 
business with the intention of referring a majority of that business out 
to other lawyers without disclosing that intent in the advertisement.

FAO No. 05-7 – Ethical considerations of an attorney representing an 
insurance company on a subrogation claim and simultaneously repre-
senting the insured.

FAO No. 05-8 – The question presented is whether an attorney may 
stamp client correspondence with a notice stating that the client has a 

particular period of time to notify the lawyer if he/she is dissatisfied 
with the lawyer and that if the client did not notify the lawyer of his/her 
dissatisfaction within that period of time, the client would waive any 
claim for malpractice.

FAO No. 05-9 – Is it ethically proper to work on a temporary basis for 
other attorneys? Is it ethically proper for a lawyer, law firm or corporate 
law department to hire other attorneys on a temporary basis?

FAO No. 05-10 – Can a Georgia attorney, who has agreed to serve 
as local counsel, be disciplined for discovery abuses committed by an 
in-house or other out-of-state counsel who is not a member of the State 
Bar of Georgia?

FAO No. 05-11 – May an attorney ethically defend a client pursuant to 
an insurance contract when the attorney simultaneously represents, in 
an unrelated matter, the insurance company with a subrogation right in 
any recovery against the defendant client?

FAO No. 05-12 – When the City Council controls the salary and ben-
efits of the members of the Police Department, may a councilperson, 
who is an attorney, represent criminal defendants in matters where the 
police exercise discretion in determining the charges?

FAO No. 05-13 – (1) Whether the designation “Special Counsel” may 
be used to describe an attorney and/or law firm affiliated with another 
law firm for the specific purpose of providing consultation and advice 
to the other firm in specialized legal areas. (2) Whether the ethical 
rules governing conflict of interest apply as if the firm, the affiliated 
attorney and the affiliated firm constitute a single firm.

FAO No. 07-1 – May a lawyer ethically disclose information concern-
ing the financial relationship between the lawyer and his client to a 
third party in an effort to collect a fee from the client?

FAO No. 10-1 – May different lawyers employed in the circuit public 
defender office in the same judicial circuit represent co-defendants 
when a single lawyer would have an impermissible conflict of interest 
in doing so?

FAO No. 10-2 – May an attorney who has been appointed to serve both 
as legal counsel and as guardian ad litem for a child in a termination of 
parental rights case advocate termination over the child’s objection? 

FAO No. 11-1 – Ethical Considerations Bearing on Decision of Lawyer 
to Enter Into Flat Fixed Fee Contract to Provide Legal Services.

FAO No. 13-1 – (1) Does a Lawyer violate the Georgia Rules of 
Professional Conduct when he/she conducts a “witness only”real estate 
closing? (2) Can a Lawyer who is closing a real estate transaction meet 
his/her obligations under the Georgia Rules of Professional Conduct 
by reviewing, revising as necessary, and adopting documents sent 
from a lender or from other sources? (3) Must all funds received by a 
Lawyer in a real estate closing be deposited into and disbursed from the 
Lawyer’s trust account?

FAO No. 13-2 – (1) May a lawyer representing a plaintiff personally 
agree, as a condition of settlement, to indemnify the opposing party 
from claims by third persons to the settlement funds? (2) May a lawyer 
seek to require, as a condition of settlement, that a plaintiff’s lawyer 
make a personal agreement to indemnify the opposing party from 
claims by third persons to the settlement funds?

FAO No. 16-1 – Does the obligation of confidentiality described in 
Rule 1.6, Confidentiality of Information, apply as between two jointly 
represented clients?

GEORGIA RULES OF PROFESSIONAL CONDUCT INDEX

CLIENT-LAWYER RELATIONSHIP

Rule 1.0 - Terminology
FAO No. 16-1

Rule 1.1 - Competence
FAO No. 86-5
FAO No. 93-3
FAO No. 00-2
FAO No. 05-13

   FAO No. 10-1
FAO No. 11-1 
FAO No. 13-1
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Rule 1.2 - Scope of Representation and Allocation of 
Authority Between Client and Lawyer

SDB No. 17
SDB No. 26
SDB No. 39
SDB No. 40 
SDB No. 41
FAO No. 87-1
FAO No. 05-7
FAO No. 05-10
FAO No. 10-2 

Rule 1.3 - Diligence
FAO No. 87-1
FAO No. 97-3
FAO No. 11-1

Rule 1.4 - Communication
FAO No. 03-3
FAO No. 05-9

   FAO No. 10-1
FAO No. 16-1

Rule 1.5 - Fees
                                 SDB No. 21

SDB No. 29
SDB No. 36
SDB No. 37
SDB No. 39
SDB No. 45
SDB No. 47
FAO No. 86-7
FAO No. 91-2
FAO No. 93-3
FAO No. 95-1
FAO No. 01-1
FAO No. 03-1
FAO No. 05-5
FAO No. 05-9
FAO No. 05-13
FAO No. 11-1

Rule 1.6 - Confidentiality of Information
SDB No. 17
SDB No. 27
SDB No. 41
SDB No. 42
SDB No. 49
FAO No. 95-1
FAO No. 97-1
FAO No. 97-2
FAO No. 03-3
FAO No. 05-5
FAO No. 05-9
FAO No. 05-10
FAO No. 07-1

   FAO No. 10-1
FAO No. 10-2
FAO No. 16-1

 
Rule 1.7 - Conflict of Interest: General Rule

SDB No. 16
SDB No. 29
SDB No. 30
SDB No. 38
FAO No. 86-3
FAO No. 86-7
FAO No. 91-1
FAO No. 93-3
FAO No. 95-1
FAO No. 97-2
FAO No. 98-3
FAO No. 98-4
FAO No. 99-2
FAO No. 03-3
FAO No. 05-3
FAO No. 05-7
FAO No. 05-9
FAO No. 05-11 
FAO No. 10-1
FAO No. 10-2 
FAO No. 11-1
FAO No. 16-1

Rule 1.8 - Conflict of Interest: Prohibited Transactions
SDB No. 35
SDB No. 46
FAO No. 86-7
FAO No. 93-3
FAO No. 95-1
FAO No. 96-1
FAO No. 97-2
FAO No. 99-2
FAO No. 03-3
FAO No. 05-2
FAO No. 05-5
FAO No. 05-7
FAO No. 05-8
FAO No. 05-9 
FAO No. 10-1
FAO No. 11-1
FAO No. 13-2

Rule 1.9 - Conflict of Interest: Former Client
FAO No. 97-2
FAO No. 05-9 
FAO No. 10-1
FAO No. 10-2 

Rule 1.10 - Imputed Disqualification
FAO No. 86-3
FAO No. 97-2
FAO No. 98-4
FAO No. 05-9
FAO No. 05-13 
FAO No. 10-1

Rule 1.11 - Successive Government and Private Employment

Rule 1.12 - Former Judge or Arbitrator
SDB No. 38
FAO No. 05-3

Rule 1.13 - Organization as Client

Rule 1.14 - Client With Diminished Capacity
FAO No. 10-2

 
Rule 1.15(I) - Safekeeping Property: General Rule

FAO No. 98-2

Rule 1.15(II) - Safekeeping Property: Trust Account and 
IOLTA

FAO No. 04-1 
FAO No. 13-1

Rule 1.15(III) - Record Keeping; Trust Account 
Overdraft Notification; Examination of Records

FAO No. 04-1

Rule 1.16 - Declining or Terminating Representation
SDB No. 17
FAO No. 87-5
FAO No. 93-4
FAO No. 95-1
FAO No. 96-1
FAO No. 97-3
FAO No. 03-1
FAO No. 10-2 
FAO No. 11-1
FAO No. 13-2

Rule 1.17 - Sale of Law Practice
FAO No. 05-4

LAWYER AS A COUNSELOR

Rule 2.1 - Advisor
FAO No. 00-2 
FAO No. 13-1

Rule 2.2 - Intermediary
FAO No. 86-3
FAO No. 97-2
FAO No. 98-4
FAO No. 99-2
FAO No. 05-9 
FAO No. 10-1
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Rule 2.3 - Evaluation for Use by Third Persons

Rule 2.4 - Lawyer Serving as a Third-Party Neutral

ADVOCATE

Rule 3.1 - Meritorious Claims and Contentions
FAO No. 87-1

Rule 3.2 - Expediting Litigation

Rule 3.3 - Candor toward the Tribunal
FAO No. 05-10

Rule 3.4 - Fairness to Opposing Party and Counsel
SDB No. 26
SDB No. 35
SDB No. 40
SDB No. 46
SDB No. 48
FAO No. 05-10

Rule 3.5 - Impartiality and Decorum of the Tribunal
FAO No. 89-2
FAO No. 05-3
FAO No. 05-10
FAO No. 05-12

Rule 3.6 - Trial Publicity

Rule 3.7 - Lawyer as Witness
FAO No. 10-2 

Rule 3.8 - Special Responsibilities of a Prosecutor
FAO No. 93-3
FAO No. 98-3

Rule 3.9 - Advocate in Non-adjudicative Proceedings

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

Rule 4.1 - Truthfulness in Statements to Others
FAO No. 05-10

Rule 4.2 - Communication with Person Represented by 
Counsel

FAO No. 86-4
FAO No. 87-6
FAO No. 88-3
FAO No. 94-3
FAO No. 98-3
FAO No. 05-10

Rule 4.3 - Dealing with Unrepresented Person
FAO No. 88-3
FAO No. 94-3
FAO No. 05-10

Rule 4.4 - Respect for Rights of Third Persons

LAW FIRMS AND ASSOCIATIONS

Rule 5.1 - Responsibilities of a Partner or Supervisory 
Lawyer

FAO No. 05-9
FAO No. 05-10

Rule 5.2 - Responsibilities of a Subordinate Lawyer
SDB No. 21
SDB No. 23

Rule 5.3 - Responsibilities Regarding Non-Lawyer Assistants
SDB No. 5
SDB No. 19
SDB No. 21
SDB No. 49
FAO No. 86-5
FAO No. 00-2
FAO No. 05-10 
FAO No. 13-1

Rule 5.4 - Professional Independence of a Lawyer
SDB No. 21
SDB No. 30

SDB No. 49
FAO No. 86-5
FAO No. 88-2
FAO No. 93-3
FAO No. 95-1
FAO No. 99-2
FAO No. 05-4
FAO No. 05-9
FAO No. 05-10
FAO No. 11-1

Rule 5.5 - Unauthorized Practice of Law: 
Multijurisdictional Practice of Law

SDB No. 5
SDB No. 19
SDB No. 21
SDB No. 23
SDB No. 48
SDB No. 49
FAO No. 86-5
FAO No. 99-2
FAO No. 00-2
FAO No. 00-3
FAO No. 04-1
FAO No. 13-1

Rule 5.6 - Restrictions on Right to Practice

Rule 5.7 - Responsibilities Regarding Law-related 
Services

SDB No. 31

PUBLIC SERVICE

Rule 6.1 - Voluntary Pro Bono Public Service

Rule 6.2 - Accepting Appointments

Rule 6.3 - Membership in Legal Service Organization

Rule 6.4 - Law Reform Activities Affecting Client Interests

INFORMATION ABOUT LEGAL SERVICES

Rule 7.1 - Communications Concerning a Lawyer’s Service
SDB No. 19
SDB No. 22
FAO No. 97-2
FAO No. 97-3
FAO No. 98-4
FAO No. 00-2
FAO No. 01-1
FAO No. 05-6

Rule 7.2 - Advertising

Rule 7.3 - Direct Contact with Prospective Clients
FAO No. 94-1
FAO No. 97-3
FAO No. 05-6

Rule 7.4 - Communication of Fields of Practice
SDB No. 22

Rule 7.5 - Firm Names and Letterheads
SDB No. 5
SDB No. 19
SDB No. 21
SDB No. 23
FAO No. 97-2
FAO No. 98-4
FAO No. 05-6

MAINTAINING THE INTEGRITY OF THE PROFESSION

Rule 8.1 - Bar Admission and Disciplinary Matters

Rule 8.2 - Judicial and Legal Officials

Rule 8.3 - Reporting Professional Misconduct

Rule 8.4 - Misconduct
SDB No. 40
FAO No. 87-1
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FAO No. 97-3
FAO No. 00-2
FAO No. 03-3
FAO No. 05-10
FAO No. 13-1
FAO No. 13-2

Rule 8.5 - Disciplinary Authority; Choice of Law

MISCELLANEOUS

Rule 9.1 - Reporting Requirements

Rule 9.2 - Restrictions on Filing Disciplinary Complaints

Rule 9.3 - Cooperation with Disciplinary Authorities

Rule 9.4 - Jurisdiction and Reciprocal Discipline

Rule 9.5 - Lawyer as a Public Official
SDB No. 16
FAO No. 93-3

FORMAL ADVISORY OPINIONS

NOTE Regarding State Disciplinary Board Advisory Opinions: Prior 
to 1986, the State Disciplinary Board was responsible for issuing 
Advisory Opinions. In 1986, when the ultimate responsibility for issu-
ing Formal Advisory Opinions was entrusted to the Supreme Court of 
Georgia, the Formal Advisory Opinion Board was asked to review all 
of the opinions issued by the State Disciplinary Board. As a result of 
that review, some of the pre-1986 opinions proved obsolete under the 
Standards, and were withdrawn for that reason. Those opinions that in 
1986 were determined to retain vitality are published in this “State Bar 
of Georgia Handbook.” The earlier State Disciplinary Board opinions 
are published with the caution that they were not issued by, nor with 
the authority of, the Supreme Court of Georgia. Three of those earlier 
opinions posed issues of continuing importance, yet required rewriting 
in light of the Standards.

State Bar of Georgia
State Disciplinary Board
September 20, 1968
ADVISORY OPINION NO. 5
(Amended by the Formal Advisory Opinion Board March 1993)

Propriety of an attorney permitting the use of his or her letter-
head stationary by a retainer client who is writing as a creditor or 
as a collection agency seeking to collect an account or debt from 
the recipient.

The question submitted is actually in five differing forms, but each ques-
tion involves certain ingredients which result in the advisory opinion being 
the same as to each. DR 3-101(a) provides: “A lawyer shall not aid a nonlaw-
yer in the unauthorized practice of law.” See also Standard 24. It may well 
be that under this rule the varying factual situations may be productive of 
varying conclusions. The determination of what constitutes the unauthorized 
practice of law in Georgia is a matter of statutory interpretation, O.C.G.A. 
§ 15-19-50 et.seq., and this opinion is based on either the above standard 
or statutes.

Standard 4 requires that “A lawyer shall not engage in profes-
sional conduct involving dishonest, fraud, deceit, or willful mis-
representation.” In light of these admonitions, it is professionally 
improper for a lawyer to furnish his or her letterhead to a client 
for the purpose stated. A lawyer is an officer of the court. As such, 
the lawyer assumes certain responsibilities, is under certain obliga-
tions and the lawyer’s conduct is subject to honor and dignity of the 
profession. See EC 9-6. The lawyer’s participation in conduct con-
templated purely and simply to deceive is incompatible with those 
responsibilities and obligations.

In addition, a lawyer has been given certain privileges by the State. 
Because of these privileges, letters of the character stated in the ques-
tion purporting to be written by lawyers have a greater weight than 
those written by laymen. It is obvious that the sole reason for the prac-
tice is to give the letter the weight that lawyers alone can contribute. 
That end can be gained only through deception which is manifestly out 
of harmony with the Code of Professional Responsibility. See EC 3-3. 
The lawyer cannot, therefore delegate to a nonlawyer.

The practice described is violative of both the letter and spirit of the 
ethical canons and constitutes unethical practice.

State Bar of Georgia
State Disciplinary Board
September 21, 1973
ADVISORY OPINION NO. 16

Propriety of an Attorney Who is a County Commissioner in a Rural 
County Appointing His Own Firm as County Attorney

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations 
for Organization and Government of the State Bar of Georgia, this 
State Disciplinary Board, upon request made therefore, renders this its 
opinion concerning a proper interpretation of the Code of Professional 
Responsibility of the State of Georgia as applied to a given state of facts.

An advisory opinion has been requested upon the following inquiry:
A partner in a three-member law firm has been elected 
Commissioner in a small county. The new Commissioner, who at 
times in the past has served as County Attorney and who intends 
to remain active in the law firm, wishes to appoint his law firm 
as County Attorneys. May he do so consistent with the applicable 
ethical rules? Would the result be different if the Commissioner’s 
partner were appointed County Attorney in his individual capac-
ity and all legal fees paid by the County were paid directly to this 
partner rather than into the law firm’s general account? There is 
only one other active law firm in the County; and its members 
were closely associated politically with the candidate who was 
defeated in the last election by the present Commissioner.

The ethical rules presently applicable to this inquiry are Rule 3-108 
(Canon 8): EC 8-8, and Rule 3-109 (Canon 9): EC 9-1 and EC 9-2.

Canon 8 provides “A Lawyer Should Assist in Improving the Legal 
System.” The ethical considerations under this Canon relevant to the 
question presented are:

EC 8-8 Lawyers often serve as legislators or as holders of other 
public offices. This is highly desirable, as lawyers are uniquely 
qualified to make significant contributions to the improvement of 
the legal system. A lawyer who is a public officer, whether full or 
part-time, should not engage in activities in which his personal or 
professional interests are or foreseeably may be in conflict with 
his official duties.

DR 8-101(A)(1) states as follows:

(A) A lawyer who holds public office shall not:

(1) use his public position to obtain, or attempt to obtain, a special 
advantage in legislative matters for himself or for a client under 
circumstances where he knows or it is obvious that such action is 
not in the public interest;

Canon 9 provides “A Lawyer Should Avoid Even the Appearance 
of Professional Impropriety”. The relevant ethical considerations under 
this Canon are:

EC 9-1 Continuation of the American concept that we are to 
be governed by rules of law requires that the people have faith 
that justice can be obtained through our legal system. A lawyer 
should promote public confidence in our system and in the legal 
profession.

EC 9-2 Public confidence in law and lawyers may be eroded 
by irresponsible or improper conduct of a lawyer. On occasion, 
ethical conduct of a lawyer may appear to laymen to be unethi-
cal. In order to avoid misunderstandings and hence to maintain 
confidence, a lawyer should fully and promptly inform his 
client of material developments in the matters being handled 
for the client. While a lawyer should guard against otherwise 
proper conduct that has a tendency to diminish public confi-
dence in the legal system or in the legal profession, his duty 
to clients or to the public should never be subordinate merely 
because the full discharge of his obligations may be understood 
or may tend to subject him or the legal profession to criticism. 
When explicit ethical guidance does not exist, a lawyer should 
determine his conduct by acting in a manner that promotes 
public confidence in the integrity and efficiency of the legal 
system and the legal profession.

There are numerous Formal and Informal Opinions of the American 
Bar Association on the subject of the attorney as public official, but 
these opinions seem to be largely useless to the present inquiry as they 
consistently address themselves to factual situations in which the duty of 
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the attorney as government official comes into conflict with his duty as 
counselor or advocate for his non-governmental client. The question here 
presented is much more subtle than the conflict-of-interest cases and the 
authorities provide little guidance.

Putting the first inquiry in its simplest form, the State Disciplinary 
Board must answer the question:

Would the proposed employment of the Commissioner’s law firm 
present such a danger of public suspicion of self-dealing that pub-
lic confidence in attorneys, and in our legal governmental system, 
would be unnecessarily eroded?

It is obvious that public confidence in the institution of local gov-
ernment would be damaged if the public came to view local politics as 
merely a battle between law firms for “the largest client in the County”. 
Strong support for this view is found in American Bar Association 
Formal Opinion No. 192 which states:

Many opinions have been written by this committee applying each 
of these Canons. Opinions 16, 30, 34, 77, 118 and 134 relate to 
Canon 6, and pass on questions concerning the propriety of the 
conduct of an attorney who is a public officer, in representing 
private interests adverse to those of the public body which he rep-
resents. The principle applied in these opinions is that an attorney 
holding public office should avoid all conduct which might lead 
the layman to conclude that the attorney is utilizing his public 
position to further his professional success or personal interests.” 
(emphasis ours)

This language has been carried into EC 8-8 of the present Code of 
Professional Responsibility, which ethical rule was cited above. The 
mere fact that there is an opportunity for a County Commissioner to 
allow his firm to charge excessively or to create legal business for him-
self and for his law firm acting as County Attorney, does not, of course, 
imply that such impropriety would necessarily follow. However, it is 
vitally important that no situation be allowed to exist which might 
tempt the public to conclude that the County’s interest has been subor-
dinated to that of any law firm or attorney. It has long been the law in 
Georgia that one who is entrusted with the business of others will not be 
allowed to make out of the same a pecuniary profit to himself however 
honest and fair the circumstances of employment, and that the citizens 
of Georgia are entitled to have their officials exercise close and totally 
objective scrutiny of the performance of those doing the work of gov-
ernment. Montgomery v. City of Atlanta 162 Ga. 534 (1926); Mayor of 
Macon v. Huff, 60 Ga. 221 (1878); Trainer v. City of Covington, 183 
Ga. 759 (1937): Opinions of the Attorney General (unofficial), 1971, 
p. 286. Numerous statutes which regulate the actions of officers and 
employees of government have as their goal the prevention of any situ-
ation in which the official’s personal interest and his public duty may 
conflict. Ga. Code Annotated §§ 2-5606, 23-1713, 23-1714, 26-2306, 
26-2307, 23-2308, 69-201, 89-103, 89-904, and 89-913 to 918. The 
statutes and cases cited are grounded in strong public policy which 
provides a dependable guide in the premises. In light of the public 
policy favoring avoidance of any actual or imagined conflict-of-interest 
situation by government officials, we conclude that the only effective 
way to avoid the possibility of public suspicion of self-dealing and 
conflicts of interest is for the County Commissioner-attorney to refrain 
from employing himself as County Attorney. ABA Formal Opinions 
33, 49, 50, 72, 103 and 128 indicate that no partner or associate of a 
law firm may undertake any professional relationship which any one of 
the partners or associates, because of adverse influence and conflict-
ing interests, could not undertake. Consequently, employment of the 
Commissioner’s own firm as County Attorney would be inappropriate. 
The ABA Formal Opinions cited of knowledge and financial resources 
and the personal and professional closeness which exists in the legal 
partnership. It must be remembered, too, that public opinion and 
appearance of propriety are important considerations in this area, and 
it is highly probable that employment of the attorney-commissioner’s 
own firm would have the same basic deleterious impact on public 
opinion and public confidence as would his individual employment as 
County Attorney. Therefore, the State Disciplinary Board holds that 
the Attorney-Commissioner may not employ himself or his law firm 
as County Attorney.

The second part of the question before the Board has to do with 
the propriety of the hiring of the Commissioner-Attorney’s partner as 
County Attorney on an individual basis. Again, the public policy consid-
erations discussed in Montgomery, Trainer, and Mayor of Macon pro-
vide guidance. The two evils arising from an official’s self-employment 
outlined in these cases are: (1) the temptation to be dishonest in the col-
lection of monies from the government, (2) the inability of the official 
to honestly, objectively, and forcefully exercise control over himself, 

if a way could be found to avoid these dual evils, then the County 
Commission or the attorney-commissioner might freely employ the 
attorney-commissioner’s partner on an individual basis. Employment of 
the partner in his individual capacity and use of contract terms stipulat-
ing that the attorney-commissioner shall not benefit in any way from the 
County Attorney’s income would destroy objections based on the first 
evil, but would not avoid those based on the second. It is true that the 
Commission and attorney-commissioner will always employ a friend and 
that, consequently, they and he would always be less than totally objec-
tive in judging the work of the County Attorney, but it is also true that an 
attorney-commissioner who would be the Commissioner best qualified 
to judge the quality of legal work, would be less likely to expose and 
criticize poor work on the part of one who is his law partner than one 
who was merely a good friend. The temptation to overlook or conceal the 
faults of a professional or business partner is one with which no attorney 
or other person charged with public duty should be faced. The Board, in 
answering the second part of the inquiry, seeks to avoid the possibility 
of such temptation and answers part two of the inquiry in the negative.

State Bar of Georgia
State Disciplinary Board
January 18, 1974
ADVISORY OPINION NO. 17

Duty of an Attorney Representing a Fugitive Upon Warrants for 
Probation Violation

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations 
for Organization and Government of the State Bar of Georgia, this State 
Disciplinary Board, upon request made therefore, renders this its opinion 
concerning a proper interpretation of the code of Professional Responsibility 
of the State Bar of Georgia as applied to a given state of facts.

An advisory opinion has been requested as to the ethical duty of an 
attorney who, during a professional consultation, learns that his client is 
a fugitive upon warrants for violation of his probation. The request was 
made in two parts, as follows:

“When a person who is a fugitive upon warrants for probation 
violation approaches an attorney and requests that the attorney 
represent him in any hearings concerning his violation of proba-
tion and when the fugitive thus discloses his violations and where-
abouts, must the attorney disclose the whereabouts of his client 
to the proper authorities? If the attorney advises the fugitive to 
surrender to the authorities and the fugitive refuses to do so, what 
is the proper course of action of the attorney?”

The ethical rules presently applicable to this inquiry are Rule 3-102 
(Canon 2); EC 2-32, and DR 2-110(C)(1)(b) are included in that Rule; 
Rule 3-104 (Canon 4); EC 4-1, EC 4-4, DR 4-101(A), DR 4-101(B)(1) 
and DR 4-101(C)(2) and (3) are all included in that Rule; and Rule 3-107 
(Canon 7); EC 7-1, EC 7-5 and DR 7-102(A)(3), (7) and (8) are included 
under that Rule.

Canon II provides “A lawyer should assist in maintaining the integrity 
and competence of the legal profession.” Ethical considerations under 
Canon II which are relevant to the question propounded are:

EC 2-32 A decision by a lawyer to withdraw should be made only 
on the basis of compelling circumstances... A lawyer should not 
withdraw without considering carefully and endeavoring to mini-
mize the possible adverse effect on the rights of his client and the 
possibility of prejudice to his client as the result of his withdrawal. 
Even though he justifiably withdraws a lawyer should protect the 
welfare of his client by giving due notice of his withdrawal, sug-
gesting employment of other counsel, delivering to the client all 
papers and property to which the client is entitled, cooperating 
with counsel subsequently employed, and otherwise endeavoring 
to minimize the possibility of harm...

DR 2-110(C) states, in part, as follows:

(C) Permissive withdrawal. If DR 2-110(B) is not applicable, a 
lawyer may not request permission to withdraw in matters pending 
before a Tribunal, and may not withdraw in other matters, unless such 
request or such withdrawals is because:

(1) His client
(a) ...
 (b)  personally seeks to pursue an illegal course of conduct

Canon IV provides “A lawyer should preserve the confidences and 
secrets of a client.” Relevant ethical considerations under this Canon are:
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EC 4-1 Both the fiduciary relationship existing between lawyer 
and client and the proper functioning of the legal system require 
the preservation by the lawyer of confidences and secrets of one 
who has employed or sought to employ him. A client must feel 
free to discuss whatever he wishes with his lawyer and a lawyer 
must be equally free to obtain information beyond that volun-
teered by his client. A lawyer should be fully informed of all the 
facts of the matter he is handling in order for his client to obtain 
the full advantage of our legal system. It is for the lawyer in the 
exercise of his independent professional judgment to separate the 
relevant and important from the irrelevant and unimportant. The 
observance of the ethical obligation of a lawyer to hold inviolate 
the confidences and secrets of his client not only facilitates the 
full development of facts essential to proper representation of the 
client but also encourages laymen to seek early legal assistance.

EC 4-4 The attorney-client privilege is more limited than the ethi-
cal obligation of a lawyer to guard the confidences and secrets of 
his client. This ethical precept unlike the evidentiary privilege, 
exists without regard to the nature or source of information or the 
fact that others share the knowledge. A lawyer should endeavor 
to act in a manner which preserves the evidentiary privilege; for 
example, he should avoid professional discussions in the presence 
of persons to whom the privilege does not extend. A lawyer woes 
an obligation to advise the client of the attorney-client privilege 
and timely assert the privilege unless it is waived by the client.

DR 4-101 states, in part, as follows:

DR 4-101 Preservation of Confidence and Secrets of a client

(A) “Confidence” refers to information protected by the attorney-
client privilege under applicable law and “Secret” refers to other 
information gained in the professional relationship that the client 
has requested be held inviolate or the disclosure of which would 
be embarrassing or would be likely to be detrimental to the client.
(B) Except when permitted under DR 4-101(C) a lawyer shall not 
knowingly

(1) reveal a confidence or secret of his client
(2) ...

(C) A lawyer may reveal:
(1) ...
(2) confidences or secrets when permitted under Disciplinary 
Rules or required by law or court order;
(3) the intention of his client to commit a crime and the informa-
tion necessary to prevent the crime;

Canon VII provides “A lawyer should represent his client zealously 
within the bounds of the law.”

EC 7-1 The duty of a lawyer, both to his client and to the legal 
system, is to represent his client zealously within the bounds of 
the law, which includes Disciplinary Rules and enforceable pro-
fessional regulations. The professional responsibility of a lawyer 
derives from his membership in a profession which has the duty 
of assisting members of the public to secure and protect available 
legal rights and benefits. In our government of laws and not of 
men, each member of our society is entitled to have his conduct 
judged and regulated in accordance with the law, to seek any law-
ful objective through legally permissible means, and to present for 
adjudication any lawful claim, issue or defense.

EC 7-5 A lawyer as adviser furthers the interest of his client by 
giving his professional opinion as to what he believes would likely 
be the ultimate decision of the courts on the matter at hand and 
by informing his client of the practical effect of such decision. He 
may continue in the representation of his client even though his 
client has elected to pursue a course of conduct contrary to the 
advice of the lawyer so long as he does not thereby knowingly 
assist the client to engage in illegal conduct or take a frivolous 
legal position. A lawyer should never encourage or aid his client 
to commit criminal acts or counsel his client on how to violate the 
law and avoid punishment therefore.

DR 7-102(A) states, in part, as follows:

(A) In his representation of a client, a lawyer shall not
(1) ...
(2) ...
(3) conceal or knowingly fail to disclose that which he is required 
by law to reveal;...
(7) counsel or assist his client in conduct that the lawyer knows to 
be illegal or fraudulent

(8) knowingly engage in other illegal conduct or conduct contrary 
to a Disciplinary Rule.

In this problem the attorney’s duty of loyalty to his client and his duty 
to the legal system, of which he is an important part, come into direct 
conflict. The State Disciplinary Board has been asked to resolve this con-
flict and the applicable rules and advisory opinions of Georgia and of the 
American Bar Association reflect his conflict as they, too, are in conflict.

Although ABA Formal Opinions 155 and 156 advise of the duty of 
the attorney to reveal the whereabouts of his fugitive client, the State 
Disciplinary Board believes that there is no legal or ethical consistency 
in the rationale of those opinions which would require an attorney whose 
client is a fugitive from a misdemeanor conviction to notify the authori-
ties while allowing the attorney of a murderer to keep the confession of 
the murderer secret and confidential.

The language of Canon IV is strong and clear, and the importance of 
the confidentiality between attorney and client in their communications 
is paramount in our system of justice. EC 4-1, EC 4-4. The exceptions as 
to revelation of secrets an confidences mentioned in DR 4-101(C), above, 
would not seem to apply in this situation since the information about the 
fugitive’s whereabouts is privileged in Georgia and the attorney’s failure 
to report the fugitive would not, by itself, be a crime. Of course, the 
attorney has a duty to report any non-privileged information he knows to 
the proper authorities, and DR 7-102(A)(7), and (8) indicate clearly that 
he cannot counsel the client to break the law nor may he take any overt 
action to aid the fugitive in his flight.

In light of the historical importance of the concepts embodied in Canon 
IV to individuals in our society, the State Disciplinary Board has determined 
that the attorney of a fugitive has no ethical duty to inform the authorities of 
the whereabouts of the fugitive. However, once that difficult determination 
is made, it must be quickly pointed that in the stated situation there is a coun-
tervailing duty to our system of law which dictates that the attorney cannot 
counsel the fugitive to remain in violation of the law. The attorney should, 
therefore, advise the client to surrender to the authorities at an early date sot 
hat the charges against the fugitive may be heard in a fair hearing. By taking 
such a course of action the attorney observes the spirit of the confidentiality 
rule while demonstrating the confidence in, and loyalty to, our system of law.

The second part of the inquiry asks what should be done if the client 
refuses the attorney’s advice to surrender to the authorities. The ethical 
considerations and rules under Canon II, stated above, clearly show that 
in a situation in which a fugitive client refuses to surrender himself, and 
thus insists on an illegal course of conduct, the attorney should immedi-
ately withdraw from the case, taking the precautions he deems necessary 
to protect his client’s interests.

State Bar of Georgia
State Disciplinary Board
July 18, 1975
ADVISORY OPINION NO. 19

Propriety of a member of the State Bar permitting a paralegal in his 
employ to correspond concerning “legal matters” on the law firm 
letterhead under his own signature.

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board after a proper request 
for such, renders its opinion concerning the proper interpretation of the 
Code of Professional Responsibility of the State Bar of Georgia and the 
applicable statutes and case law as applied to a specific fact situation.

An opinion has been requested concerning the propriety of a member of 
the State Bar permitting a paralegal in his employ to correspond concern-
ing “legal matters” on the law firm letterhead under his own signature.

The opinion of the Supreme Court of Georgia which is applicable to 
this inquiry is Huber v. State, 234 Ga.357 at 358, 216 S.E.2d 73 (1975) 
which provides as follows:

“‘(W)e are of the opinion that the practice of law...(is) not con-
fined to practice in the courts of this State, but (is) of larger scope, 
including the preparation of pleadings and other papers incident 
to any action or special proceeding in any court or other judicial 
body, conveyancing, the preparation of all legal instruments of all 
kinds whereby a legal right is secured, the rendering of opinions as 
to the validity or invalidity of the title to real or personal property, 
the giving of any legal advice, and any action taken for others in 
any matter connected with the law.’ Boykin v. Hopkins, 174 Ga. 
511, 519 (162 S.E. 796).”
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Cf. Ga. L. 1931, P. 191 as amended by Ga. L. 1937, p. 753 (Ga. Code 
Ann. § 9-401).

The ethical consideration applicable to this inquiry is State Bar Rule 
3-103, EC 3-6 which provides as follows:

“A lawyer often delegates tasks to clerks, secretaries, and other 
lay persons. Such delegation is proper if the lawyer maintains a 
direct relationship with his client, supervises the delegated work, 
and has complete professional responsibility for the work product. 
This delegation enables a lawyer to render legal services more 
economically and efficiently.”

This disciplinary rule which is applicable to this inquiry is State Bar 
Rule 4-102.1, DR 3-101(A) which provides as follows:

“A lawyer shall not aid a nonlawyer in the unauthorized practice 
of law.”

“Paralegals,” “legal assistants,” “law clerks,” “paraprofessionals,” 
“litigation assistants,” etc., are laymen who are not entitled to prac-
tice law and who are not entitled to membership in the State Bar of 
Georgia. Although the State Bar may intercede in a paralegal’s activi-
ties to the extent that those activities might involve the unauthorized 
practice of law,1 it has not power to discipline paralegals in that its 
disciplinary jurisdiction is expressly limited to its membership.

The State is authorized to advise its members concerning the activi-
ties in which their employees, including paralegals, should be allowed to 
engage. Further, if a member of the State Bar allows a paralegal in his 
employ to perform functions that amount to the unauthorized practice of 
law, the Bar is authorized to discipline the member under DR 3-101(A) 
of State Bar Rule 4-102.1.

A member of the State Bar may allow a paralegal, as he may allow 
any other layman, to assist him in such a manner or to perform such 
tasks on his behalf as do not constitute the practice of law. Therefore, 
our inquiry must concern:

(1) The definition of the practice of law in Georgia, and

(2) Whether the conduct which is the subject of this inquiry trans-
gresses the definition.

The Supreme Court has defined the practice of law in the Huber case, 
supra. Does correspondence by a paralegal on his firm’s letterhead bearing 
his own signature and concerning “legal matters” fall within the Supreme 
Court’s definition? The answer depends upon the party to whom the cor-
respondence is written and the substance of the correspondence.

We are of the opinion that the phrase “any action taken for others 
in any matter connected with the law” in the above quoted definition 
is intended to comprehend communication connected with any legally 
enforceable right or remedy without regard to whether a suit is actually 
pending before a court in this State. Therefore, even pre-litigation commu-
nication falls within the definition if it is directed to a potentially adverse 
party, his agents, assigns, or beneficiaries and if it attempts to suggest or 
assert an actual or potential claim of right to legal or equitable relief for 
another upon the condition, either expressed or implied, that a failure to 
satisfy such suggestion or assertion may result in litigation. Any such cor-
respondence written on a law firm letterhead, by its very nature, implicitly 
suggests subsequent legal proceedings and thus constitutes the practice of 
law. To that extent, if a member of the State Bar allows a paralegal in his 
employ to sign correspondence on the law firm letterhead, he aids the para-
legal in the unauthorized practice of law and opens himself to discipline.

We specifically restrict the foregoing opinion to letters directed to 
adverse or potentially adverse parties, their agents, assigns or benefi-
ciaries. Under EC 3-6 of State Bar Rule 3-103, a member may ethically 
utilize the services of paralegals in a wide range of circumstances such as 
investigating potential claims and pending cases, taking statements from 
clients and witnesses, engaging in legal research, preparing legal docu-
ments and pleadings under direct supervision of the member, performing 
administrative duties within and on behalf of the law firm, and perform-
ing secretarial or clerical duties. To the extent necessary to perform these 
functions and to the extent that these functions do not fall within the 
above-cited definition of the practice of law, a paralegal may correspond 
on the law firm letterhead in his own name.

When a paralegal in the employ of a member of the State Bar is 
permitted by the member to correspond on the law firm letterhead, the 
member must be sure that the paralegal clearly identifies his status by the 
use of an appropriate designation such as “paralegal,” “legal assistant,” 

or “law clerk.” The failure to do so could easily mislead the recipient of 
the correspondence and might constitute a representation on the part of 
the member that the paralegal in his employ is a member of the State Bar 
and authorized to practice law in this State.
__________
1 Ga. L. 1946, p. 171 (Ga. Code Ann. §§ 9-306 through 9-411).

State Bar of Georgia
State Disciplinary Board
September 16, 1977
ADVISORY OPINION NO. 21

Guidelines for Attorneys Utilizing Paralegals

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board, after a proper 
request for such, renders its opinion concerning the proper interpretation 
of the Code of Professional Responsibility of the State Bar of Georgia.

Question Presented:

What are the ethical responsibilities of attorneys who employ legal 
assistants or paraprofessionals and permit them to deal with other law-
yers, clients and the public?

The ethics authority applicable to this inquiry is Rule 3-103 (Canon 
III): EC 3-1, EC 3-2, ES 3-6, DR 3-101(A) and DR 3-103 are all included 
in that Rule. It is also noted that the provisions of Canon III appear as 
Disciplinary Standards 24, 25 and 26 in Part IV (discipline) of the Rules 
of the State Bar.

Canon III provides:

“A lawyer should assist in preventing the unauthorized practice of law.”

Ethical Considerations under this Canon relevant to the question pro-
pounded are:

“EC 3-1 The prohibition against the practice of law by a layman is 
grounded in the need of the public for integrity and competence of 
those who undertake to render legal services. Because of the fiduciary 
and personal character of the lawyer-client relationship and the inher-
ently complex nature of our legal system, the public can better be 
assured of the requisite responsibility and competence if the practice 
of law is confined to those who are subject to the requirements and 
regulations imposed upon members of the legal profession.”

“EC 3-2 The sensitive variations in the considerations that bear on 
legal determinations often make it difficult even for a lawyer to 
exercise appropriate professional judgment, and it is therefore essen-
tial that the personal nature of the relationship of client and lawyer 
be preserved. Competent professional judgment is the product of a 
trained familiarity with law and legal processes, a disciplined, ana-
lytical approach to legal problems, and a firm ethical commitment.”

“EC 3-6 A lawyer often delegates tasks to clerks, secretaries, and 
other lay persons. Such delegation is proper if the lawyer main-
tains a direct relationship with his client, supervises the delegated 
work and has complete professional responsibility for the work 
product. This delegation enables a lawyer to render legal service 
more economically and efficiently.”

“DR 3-101 Aiding Unauthorized Practice of Law.

(A) A lawyer shall not aid a nonlawyer in the unauthorized prac-
tice of law.:

“DR 3-102 Dividing Legal Fees with a Nonlawyer.

(A) A lawyer or law firm shall not share legal fees with a nonlawyer, 
except that:

(1) ...
(2) ...
(3) a lawyer or law firm may include nonlawyer employees in a 
retirement plan even though the plan is based in whole or in part 
on a profit-sharing arrangement.”

“DR 3-103 Forming a Partnership with a Nonlawyer.

(A) A lawyer shall not form a partnership with a nonlawyer if any of 
the activities of the partnership consist of the practice of law.”

H-98   Georgia Bar Journal 



Special Issue—2016-2017 Handbook  H-99

For purposes of this opinion the terms “legal assistant”, “paraprofes-
sional” and “paralegal” are defined as any lay person, not admitted to 
the practice of law in this State, who is an employee of, or an assistant 
to, an active member of the State Bar of Georgia or to a partnership or 
professional corporation comprised of active members of the State Bar 
of Georgia and who renders services relating to the law to such member, 
partnership or professional corporation under the direct control, supervi-
sion and compensation of a member of the State Bar of Georgia.

The overriding consideration in this opinion will be that the defini-
tion of the practice of law is very wide in the State of Georgia and that 
strict adherence to a program of supervision and direction of a paralegal 
is required in order to avoid any charges that the attorney is aiding his 
paralegal in the unauthorized practice of law. Ga. Code Ann. 9-401, 
9-402. Avoidance of charges that the paralegal is engaging in the unau-
thorized practice of law may be achieved only by strict observance of 
the direction found in EC 3-6, quoted above, indicating that delegation 
of activities which ordinarily comprise the practice of law is proper only 
if the lawyer maintains a direct relationship with the client involved, 
supervises and directs the work delegated to the paralegal and assumes 
complete ultimate professional responsibility for the work product pro-
duced by the paralegal. Supervision of the work of the paralegal by the 
attorney must be direct and constant to avoid any charges of aiding the 
unauthorized practice of law.

It is the opinion of this Board that the following may be delegated to 
nonlawyer paralegals, provided that proper and effective supervision and 
control by the attorney exists:

(1) The interview of clients, witnesses and other persons with infor-
mation pertinent to any cause being handled by the attorney.

(2) Legal research and drafting of pleadings, briefs of law and other 
legal documents for the attorney’s review, approval and use.

(3) Drafting and signing of routine correspondence with the clients of 
the attorney when such correspondence does not require the applica-
tion of legal knowledge or the rendering of legal advice to the client.

(4) Investigation of facts relating to the cause of a client of the 
attorney, including examinations of land records and reporting of his 
findings to the attorney.

(5) Scheduling of the attorney’s activities in the law office and scheduling 
of his appearance before courts, tribunals and administrative agencies.

(6) Billing of clients and general management of the law firm’s office 
and nonlegal staff.

(7) Routine contacts with opposing counsel on topics not effecting the 
merits of the cause of action at issue between the attorneys or requir-
ing the use or application of legal knowledge.

(8) Rendering of specialized advice to the clients of the attorney on 
scientific and technical topics, provided that such advice does not 
require the application of legal judgment or knowledge to the facts or 
opinions to be discussed with the client.

It is the opinion of the Board that the following duties should not be 
delegated to paralegals:

(1) Any contact with clients or opposite counsel requiring the render-
ing of legal advice of any type.

(2) Any appearance as a lawyer at depositions, hearings, calendar 
calls or trials or before any administrative Tribunal unless otherwise 
preempted by Federal law or regulation.

(3) Responsibility for making final decisions as to the ethics of activi-
ties of paralegal employees of an attorney.

(4) Drafting, without review and approval by a member of the Bar, of 
any pleading or legal document.

(5) Negotiation with opposing parties or their counsel on substantive 
issues in expected or pending litigation.

(6) Contacting an opposite party or his counsel in a situation in which 
legal rights of the firm’s client will be asserted or negotiated.

(7) Signature of pleadings, briefs or other legal documents for pre-
sentation to any court or explanation of legal document’s to the client 
of the lawyer or to the opposite party in any negotiation or litigation.

It is the opinion of the State Disciplinary Board that there are other duties 
incumbent upon lawyers supervising the work of paralegals as follows:

(1)  (a) In order to avoid any appearance that the lawyer is aiding the 
paralegal in the unauthorized practice of law, including unauthor-
ized practice by way of “holding out as an attorney” (see Ga. 
Code Ann. 9-402), any letters or documents signed by the para-
legal should clearly indicate the status of the paralegal and such 
status should be made clear by the nature of the typed signature 
or by express language in the text of the letter or document. See 
Advisory Opinion No. 19.

(b) The name of the paralegal should not appear on the letterhead 
or on the office door of any lawyer engaged in private practice. The 
paralegal may have a business card containing the name of the firm 
by which he or she is employed, but the card must contain the word 
“paralegal” to clearly convey that the paralegal is not a lawyer.

(c) In oral communications, either face-to-face or on the tele-
phone, the paralegal should begin the conversation with a clear 
statement that he or she is speaking as a paralegal employee 
of the lawyer or the law firm. Such communication concerning 
the status of the paralegal should be given prior to all oral com-
munications with clients, opposite parties, and other attorneys 
unless previous contacts with such persons would justify the 
paralegal in believing that their status was clearly known to 
such persons.

(2) A paralegal may not be a partner in a law firm nor have a financial 
interest that amounts to a partnership interest in such firm other than 
participation in a profit sharing plan allowed under Bar ethics rules. 
[DR 2-102 (A)]

(3) As the paralegal is the agent of the attorney, the paralegal has a 
duty to protect and preserve the confidences and secrets of the firm’s 
clients. [EC 4-2 and DR 4-102]

(4) As the paralegal is an agent of the lawyer or law firm, it is the duty 
of the supervising lawyer to carefully instruct the paralegal so that the 
paralegal will avoid taking any action which the attorney himself is 
prohibited from taking, including avoidance of solicitation of cases or 
clients for the lawyer or the law firm and avoiding any other activity 
which would be improper activity if performed by the supervising 
lawyer or his firm.

State Bar of Georgia
State Disciplinary Board
March 31, 1978
ADVISORY OPINION NO. 22
(Amended by the Formal Advisory Opinion Board January 14, 1993)

Ethical propriety of a lawyer communicating to other lawyers his or 
her availability to act as a consultant in particular areas of the law.

The question presented is whether it is unethical for a lawyer to com-
municate to other lawyers his or her availability to act as a consultant in 
a particular area of the law without running afoul of the requirements of 
Standard 6 and the provisions set forth in EC 2-6, 2-7, and 2-8, Selection 
of a Lawyer: Professional Notices and Listings.

The policy considerations upon which Standard 6 and the other advertis-
ing and solicitation rules are based are the result of a concern that the public 
should be protected from misrepresentation, fraud, intimidation, undue 
influence, and overreaching in the selection of a lawyer. These concerns 
would not be applicable to a lawyer communicating with another lawyer.

An attorney making contact with other members of the profession for 
the purpose of advising his or her availability to act as a consultant in a 
particular area of the law is not in anyway relieved form making certain 
that all representations are both accurate and not in anyway misleading. 
Such communication is not in violation of Standard 6.

State Bar of Georgia
State Disciplinary Board
May 19, 1978
ADVISORY OPINION NO. 23

Multi-State Law Firm Office Within the State of Georgia

Pursuant to Bar Rule 4-223, the State Disciplinary Board of the State 
Bar of Georgia renders the following advisory opinion concerning a 
proper interpretation of the Canons of Ethics as applied to the following 
state of facts:
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May an out-of-state law firm open and maintain an office in the 
State of Georgia under the direction of a full-time associate of that firm, 
said associate being a full-time Georgia resident and a member of the 
State Bar of Georgia? Relevant ethics DR 2-102(A)(4); DR 2-102(C) 
and (D), and DR 3-101(B). DR 2-102 (D) [Disciplinary Standard 11] 
reads as follows:

“A partnership shall not be formed or continued between or among 
lawyers licensed in different jurisdictions unless all enumerations 
of the members and associates of the firm on its letterhead and in 
other permissible listings make clear the jurisdictional limitations 
of those members and associates of the firm not licensed to prac-
tice in all listed jurisdictions. However, the same firm name may 
be used in each jurisdiction.”

The provision of DR 2-102(D) clearly indicates that it is appropriate 
for multi-state firms to maintain home or branch offices within the State 
of Georgia under the same form name as is used in other jurisdictions. 
However, an examination of the various ethics rules applicable to such 
an office indicates that a Georgia attorney practicing in such an office is 
under an affirmative responsibility to take steps to fully inform the public 
of limitations on the ability and qualifications of out-of-state attorneys 
to practice within the State of Georgia and to prevent the unauthorized 
practice of law within this State. The provisions of DR 2-102(A)(4) and 
of DR 2-102(D) clearly require that the letterhead of the multi-state firm 
make absolutely clear the jurisdictional limitations on the legal practice 
of members and associates of the firm who are not licensed to practice 
in all listed jurisdictions.

DR 2-102(C) reads as follows:

“A lawyer shall not hold himself out as having a partnership with 
one or more other lawyers unless they are in fact partners.”

EC 2-13 reads as follows:

“In order to avoid the possibility of misleading persons with 
whom he deals, a lawyer should be scrupulous in the representa-
tion of his professional status. He should not hold himself out as 
being a partner or associate of a law firm if he is not one in fact, 
and thus should not hold himself out as a partner or association if 
he only shares offices with another lawyer.”

The provisions of EC 2-13 and DR 2-102(C) clearly indicates that any 
partner, associate or member of a firm, whether fully within the State of 
Georgia or part of a multi-state firm, must deal honestly with the Bar and 
the public with respect to his status with the firm.

DR 3-101 reads as follows:

AIDING UNAUTHORIZED PRACTICE OF LAW
“(A) A lawyer shall not aid a nonlawyer in the unauthorized 
practice of law.
(B) A lawyer shall not practice law in a jurisdiction where to do 
so would be in violation of regulations of the profession in that 
jurisdiction.”

EC 3-9 reads, in part, as follows:

“Regulation of the practice of law is accomplished principally by 
the respective states. Authority to engage in the practice of law 
conferred in any jurisdiction is not per se, a grant of the right to 
practice elsewhere and it is improper for a lawyer to engage in prac-
tice where he is not permitted by law or by court order to do so...”

The provisions of DR 3-101 and EC 3-9 indicates that although a 
local attorney may be a member of a multi-state law firm, he may not 
aid lawyers not properly licensed in the State of Georgia to engage in 
the unauthorized practice of law in Georgia. Additionally, DR 3-101(B) 
clearly indicates that practice by nonlicensed lawyers in Georgia will 
subject them to discipline in Georgia and, possibly, in their home state as 
well. Consequently, with the exception of those areas of law which fall 
within federal preemption, only those attorneys who are licensed within 
the State of Georgia may be based in, and may perform daily services 
amounting to the practice of law in, Georgia branch offices of multi-state 
law firms. This does not, however, mean that an out-of-state member of 
the firm may not cooperate with fully licensed local firm members to 
advise firm clients on legal problems which involve the law of more than 
one state or the law of Georgia and any other jurisdiction.

The establishment of a thorough examination requirement by the 
Supreme Court of Georgia properly seeks to protect the citizens of the 
State of Georgia by assuring them that any persons undertaking to perform 
legal services within this State has met high standards of character and 

education. The definition of the practice of law found in Ga. Code Ann. 
§ 9-401, et seq., is quite broad and the resident associate of the out-
of-state firm would be responsible for making sure that no improper 
practice of law results from the presence of his branch office within 
the State of Georgia.

Special care should be taken by the local associate to ensure that, 
where appropriate, fiduciary funds are placed in Georgia bank accounts 
as required by DR 9-102(A).

The authorities having been reviewed, the Board answers the inquiry 
in the affirmative, but notes that certain other requirements must also be 
net by the local associate of the out-of-state firm.

State Bar of Georgia
State Disciplinary Board
November 21, 1980
ADVISORY OPINION NO. 26

Ethical Propriety of Lawyer Sending Statutory Notice to Drawer of 
Bad Check

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

Is it ethically improper for a lawyer to send a statutory notice to 
the drawer of a bad check that states that unless said drawer pays the 
amount of the check in full within a specified period he will be subject 
to criminal prosecution?

The ethics authority applicable to this inquiry is Rule 3-107 (Canon 
7), EC-21 and DR 7-105(A) of the Code of Professional Responsibility 
(Standard 49 of Rule 4-102 of the Georgia Bar Rules).

DR 7-105(A) (Standard 49) provides as follows:

“DR 7-105 - Threatening Criminal Prosecution
(A) a lawyer shall not present, participate in presenting, or threaten to 
present criminal charges solely to obtain an advantage in a civil matter.”

The ethical consideration under this section states the following:

“EC 7-21 The civil adjudicative process is primarily designed for 
the settlement of disputes between parties, while the criminal pro-
cess is designed for the protection of society as a whole. Threatening 
to use, or using, the criminal process to coerce adjustment of private 
civil claims or controversies is a subversion of that process; further, 
the person against whom the criminal process is so misused may be 
deterred from asserting his legal rights and thus the usefulness of the 
civil process in settling private disputes is impaired. As in all cases 
of abuse of judicial process, the improper use of criminal process 
tends to diminish public confidence in our legal system.”

Also applicable to this inquiry is Section 26-1704(a) of the Georgia 
Code Annotated, which provides as follows:

“Bad Checks”

(a) A person commits criminal issuance of a bad check when he makes, 
draws, utters, or delivers a check, draft, or order for the payment of money 
on any bank or other depository in exchange for a present consideration or 
wages, knowing that it will not be honored by the drawee. For the purposes 
of this section, it is prima facie evidence that the accused knew that the 
instrument would not be honored if:

(1) The accused had no account with the drawee at the time the 
instrument was made, drawn, uttered, or delivered; or
(2) Payment was refused by the drawee for lack of funds, upon pre-
sentation within 30 days after delivery and the accused, or someone 
for him, shall not have paid the holder thereof the amount due there-
on, together with a service charge not to exceed $5 or five percent 
of the face amount of the instrument, whichever is greater, within 10 
days after receiving written notice that payment was refused upon 
such instrument. For purposes of this subsection (2):

(A) Notice mailed by certified or registered mail, evidenced by return 
receipt, to the address printed on the instrument or given at the time 
of issuance shall be deemed sufficient and equivalent to notice having 
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been received by the person making, drawing, uttering or delivering said 
instrument whether such notice shall be returned undelivered or not.

(B) The form of notice shall be substantially as follows:
“You are hereby notified that a check or instrument, numbered 
_________, issued by you on _____________(date), drawn 
upon ____________________(name of bank), and payable to 
______________________, has been dishonored. Pursuant to Georgia 
law, you have 10 days from receipt of this notice to tender payment 
of the full amount of such check or instrument plus a service charge 
of $5.00 or 5 percent, (of the face amount of the check), whichever is 
greater, the total amount due being $_________and ________cents. 
Unless this amount is paid in full within the specified time above, 
the holder of such check or instrument may turn over the dishonored 
check or instrument and all other available information relating to this 
incident to the District Attorney or Solicitor for criminal prosecution.’

(C) Any party holding a worthless check or instrument and giving notice 
in substantially similar form to that provided in subparagraph (B) shall be 
immune from civil liability for the giving of such notice and for proceeding 
under the forms of such notice.”

It should be noted that the State Bar directory rule and disciplinary 
standard provide that a lawyer should not threaten criminal prosecution 
solely to gain advantage in a civil matter (emphasis added). Before the 
drawer of a bad check drawn on his bank can be found in violation of 
Section 26-1704 of the Criminal Code, he must be given written notice 
that payment of the check was refused by the bank. He must then fail 
to make payment to the holder of the bad check within ten days of the 
date he received the written notice. Thus, notice sent pursuant to Section 
26-1704 of the Georgia Code Annotated does not constitute an abuse of 
the criminal process in order to gain advantage in a civil matter. Rather, 
the notice allows the drawer of the bad check to avoid criminal liability 
by making the check good within ten days of the date he receives notice 
that the check was not honored by the bank. The notice is sent to the 
issuer of the bad check to make him aware that the instrument had not 
been honored by the bank and to allow him a reasonable time to correct 
what could be a valid mistake in accounting made by the drawer himself 
or by the bank.

Accordingly, it is the opinion of the State Disciplinary Board that it is 
not ethically improper for a lawyer to sent a notice to the drawer of a 
bad check pursuant to the provisions of Section 26-1704 of the Georgia 
Code Annotated.

State Bar of Georgia
State Disciplinary Board
November 21, 1980
ADVISORY OPINION NO. 27

Ethical Propriety of Revealing Confidences and Secrets Necessary to 
Defend Against Charges of Professional Misconduct.

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and “Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Facts:

An attorney represented two defendants who are each charged with 
criminal offenses arising out of the same incident. Both defendants were 
later found guilty of crimes in this matter. Subsequently, each defendant 
filed a Motion for new trial based on, among other grounds, ineffective 
assistance of counsel. At the hearing on the Motion for new trial the issue 
of the attorney’s professional misconduct is raised. Later the attorney is 
charged by the State Bar with violations of disciplinary standards arising 
out of the same events.

Question Presented:

Would it be ethically proper for the lawyer to reveal confidences or 
secrets of these clients which may be necessary to the lawyer’s defense 
against the charges of professional misconduct?

The ethics authority applicable to this inquiry is RD 4-101 of the 
Code of Professional Responsibility (Standard 28 of Rule 4-102 of the 
Georgia Bar Rules). DR 4-101 provides as follows:

Preservation of Confidences and Secrets of Client

(A) “Confidence” refers to information protected by the attorney-
client privilege under applicable law, and “secrets” refers to other 
information gained in the professional relationship that the client has 
requested to be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to the client.

(B) Except when permitted under DR 4-101 (C), a lawyer shall not 
knowingly:

(1) reveal a confidence or secret of his client:

(2) use a confidence or secret of his client to the disadvantage of 
the client;

(3) use a confidence or secret of his client for the advantage of himself 
or of a third person, unless the client consents after full disclosure.

(C) A lawyer may reveal:

(1) confidences or secrets with the consent of the client or clients 
affected;

(2) confidences or secrets when permitted under Disciplinary 
Rules or required law or court order;

(3) the intention of his client to commit a crime and the informa-
tion necessary to prevent the crime;

(4) confidences or secrets necessary to establish or collect his fee 
or to defend himself or his employees or associates against an 
accusation of wrongful conduct.

(D) A lawyer shall exercise reasonable care to prevent his employees, 
associates, and others whose services are utilized by him from disclos-
ing or using confidences or secrets of a client, except that a lawyer may 
reveal the information allowed by DR 4-101 (C) through an employee.

Another relevant consideration to this inquiry is the evidentiary rule 
known as the attorney-client privilege. This rule is stated at Georgia 
Code Annotated 38-419:

“38-419 Communications to Attorney by Client

Communication to any attorney, or his clerk, to be transmitted to the 
attorney pending his employment, or in anticipation thereof, shall 
never be heard by the court. So the attorney shall not disclose the 
advice or counsel he may give to his client, nor produce or deliver up 
title deeds or other papers, except evidences of debt left in his posses-
sion by his client. This rule will not exclude the attorney as a witness 
to any facts which may transpire in connection with his employment.”

Also it should be noted that EC 4-4 recognizes that “the attorney-
client privilege is more limited than the ethical obligation of a lawyer to 
guard the confidences and secrets of his client.”

With these rules in mind it appears that DR 4-101 (C) (4) specifically 
controls the situation presented by this inquiry. This rule holds that “a 
lawyer may reveal the confidences or secrets necessary to establish or 
collect his fee or to defend himself or his employees or associates against 
an accusation of wrongful conduct.” (emphasis added)

The policy considerations applicable to this situation are stated in 
Hyde v. State, 70 Ga. App. 823, at 827:

“Where an attorney’s fidelity as to a transaction has been attacked, 
with the imputation that he has been unfaithful to the interest of his 
client, it would be a harsh rule to permit testimony by the client 
in a cause, spread upon the public record, of this character, and 
not to permit the attorney to explain. The rule is settled by all the 
authorities that in litigation between the client and his attorney, the 
attorney, of course, has the right to make a full disclosure bearing 
upon the litigation, for the purpose of defending his property rights; 
the defense of character, where publicly attacked is just as impor-
tant, and to some more so, than property rights; it would violate a 
principal of natural justice and inherent equity to say that the right 
of the attorney’s defense is merged in a privileged communication 
when the client himself makes a public accusation (the relationship 
between client and attorney, having been private as to that particular 
matter, has become public by the act of the client) the spirit of the 
rule ceases when the client charges fraud. By making the attack in 
his unsworn statement upon the character and professional conduct 
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of the attorney, the defendant waived his right to have their transac-
tions considered as privileged (Code, 38-419), and the attorney was 
competent to give testimony to show that he did not act basely in 
the transaction, as his one-time client claimed. And it was not error 
to permit the attorney to testify to facts so far as necessary to defend 
his character, notwithstanding the rule against the disclosure of con-
fidential communications between attorney and client.”

Accordingly, the State Disciplinary Board is of the opinion that it 
would be ethically proper for the lawyer to reveal the confidences or 
secrets of these clients in any proceedings in which they may be neces-
sary to defend the lawyer against charges of professional misconduct

State Bar of Georgia
State Disciplinary Board
November 20, 1981
ADVISORY OPINION NO. 29

Guidelines for Disputes with Attorneys’ Fees Set by Workman’s 
Compensation Board

Pursuant to the provisions of the Rule 4-223 of the Rules and 
Regulations for the Organization and Government of the State Bar of 
Georgia (219 Ga. 873, as amended), the State Disciplinary Board of 
the State Bar of Georgia, after a proper request for such, renders its 
opinion concerning the proper interpretation of the Code of Professional 
Responsibility of the State Bar of Georgia.

Factual Background:

The State Board of Workers’ Compensation is authorized by Georgia 
Law to approve the fee of attorneys who represent workers’ compensation 
claimants. Occasionally, the Workers’ Compensation Board may approve 
an attorney’s fee, which it has determined is reasonable, but which is less 
than the amount the attorney and client (workers’ compensation claimant) 
have agreed upon in the fee contract. The lawyer may then appeal the 
determination of the Workers’ Compensation Board concerning his fee to 
the Superior Court. In such an appeal, the only issue before the Superior 
Court is the decision of the Superior Court in favor of the attorney is to 
reduce the client’s/claimant’s share of the workers’ compensation award 
while increasing proportionately the lawyer’s share of the award.

Question Presented:

Does a lawyer who has represented a claimant in a workers’ com-
pensation case have an ethical obligation to advise his client of his right 
to obtain independent counsel to represent the client when the lawyer 
decides to appeal the amount the Workers’ Compensation Board has 
approved as the lawyer’s fee?

A lawyer has a duty to exercise his independent professional judg-
ment at all times on behalf of and for the protection of his client. 
Whenever the lawyer’s personal interests or the interests of others cause 
him to compromise his loyalty and objectivity to his client, a conflict of 
interest exists, and it is improper for the lawyer to undertake or continue 
representation of the client under these circumstances.

An association marked by trust and intimacy develops between a 
client and a lawyer who has represented that client throughout vigorous 
workers’ compensation litigation, and who has obtained a satisfactory 
workers’ compensation award for the client. If a lawyer decides that 
he will appeal the attorney’s fee award of the Workers’ Compensation 
Board to the Superior Court, the client may not understand that suddenly 
he and the lawyer are adversaries, and the lawyer will no longer be act-
ing in his best interest. The lawyer should, therefore, explain to the client 
that since he is appealing the amount of fees the Board has approved, 
he is seeking to reduce the amount of money the client will receive in 
order to increase the amount he will receive. For that reason, the lawyer 
should take care to make a full disclosure to the client of their respective 
positions during the appeal and advise the client of his right to obtain 
independent counsel to advise him during this stage of the litigation.

The Supreme Court of Georgia indicated in Arey v. Davis, 233 Ga. 
951 (1975), that even when the original attorney-client relationship has 
ended, if a fiduciary relationship continues to exist between a lawyer 
and client, the lawyer is required to advise the client to seek independent 
legal advice from another lawyer before pursuing a course of conduct to 
protect the interest of the lawyer at the expense of the client.

It should be noted that there is no conflict of interest in those cases 
in which the claimant’s attorney seeks an assessment of punitive attor-
ney’s fees under the provisions of Ga. Code Ann. 114-712 (b). In these 
instances, the employer-insurer will be responsible for the additional fees 
rather than the client/claimant.

Conclusion:

In workers’ compensation cases in which the employee-claimant’s 
attorney seeks to increase his fee by appealing the Board’s fee deter-
mination to the Superior Court, the lawyer is involved in a conflict of 
interest if he does not give the client a full explanation concerning their 
conflicting positions in the appeal and advise the client of his right to 
obtain independent legal counsel to protect the client’s interests during 
this stage of litigation.

State Bar of Georgia
State Disciplinary Board
November 17, 1982
ADVISORY OPINION NO. 30

Ethical Propriety of Agreement by Which Attorney’s Fees are Paid 
by Opposing Party

Question Presented:

A is the plaintiff in a lawsuit against B which is pending in the 
Northern District of Georgia. B is the debtor in a proceeding in the 
United States Bankruptcy Court in the Northern District of Texas. In 
addition, there is pending in the same Bankruptcy Court in Texas an 
action in which B is the plaintiff and C, D, and E are defendants. E is 
also a full-time employee of A. B contends that C, D, and E are or may 
be liable to B for all or part of the claims being asserted against B by A 
in the Georgia litigation.

A and B have agreed upon a complete settlement of all matters in 
controversy between them in a settlement agreement which must be 
approved by the Bankruptcy Court.

The settlement agreement provides that the Georgia litigation will be 
dismissed with prejudice. B will ask the Bankruptcy Court to dismiss E 
as a defendant in that Court, without prejudice to further proceedings by 
B against C and D, and will give E a covenant not to sue; however, the 
parties recognize that there is a possibility that C and/or D will assert 
claims against E and/or A, seeking contribution from either or both of 
them, either in the pending action in the Bankruptcy Court or in some 
other action. In order to protect both E and A, B has agreed to indemnify 
and hold them harmless from “expenses and costs of defending such 
claims, including reasonable and necessary attorneys’ fees,” subject 
to obtaining a written opinion from the State Bar of Georgia that such 
agreement is ethical and is not a violation of the Canons of Ethics.

Opinion:

It is the opinion of the State Disciplinary Board of the State Bar of 
Georgia that the foregoing agreement is ethical and is not a violation of the 
Canons of Ethics, provided that a full disclosure of all pertinent facts has 
been made to all parties who may be affected by such agreement, they give 
their written consent to it; and, provided further, that the attorneys at all 
times exercise their independent professional judgment for their respective 
clients regardless of who is responsible for paying the fees of the attorneys.

State Bar of Georgia
State Disciplinary Board
November 19, 1982
ADVISORY OPINION NO. 31

Dual Occupations: Ethical Considerations Applicable to a Lawyer Who 
is Engaged in the Practice of Law and Another Profession or Business

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and the Government of the State Bar of Georgia 
(219 Ga. 873, as amended), the State Disciplinary Board of the State Bar 
of Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of the 
State Bar of Georgia.

Questions Presented:

(1) Should a Georgia attorney, also possessing a Georgia real estate sales-
person’s license, who arranges a real estate transaction in his or her capac-
ity as a real estate salesperson decline to perform any title work or other 
legal work in order to avoid an appearance of professional impropriety?

(2) If, in the course of representing a client in an unrelated legal matter, 
the client requests the attorney (also possessing a real estate salesperson’s 
license) to locate a buyer or seller for the client’s real estate, is it proper 
for the attorney to accept?
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The American Bar Association stated in Formal Opinion No. 328, 
June 1972, that it is not necessarily improper for a lawyer simultaneously 
to hold himself out as a lawyer and as a member of another profession 
or business. However, the American Bar Association concluded that 
a lawyer that is engaged in the practice of law and another profession 
which is closely related to law, must govern his conduct according to the 
professional standards of the legal profession while engaged in the non-
legal profession or business.

Following the rationale of the American Bar Association, it is the 
opinion of the State Disciplinary Board that a Georgia attorney who is 
also engaged in the real estate business should conform his behavior to 
the standards of conduct of the State Bar of Georgia while engaged in 
both professions. Accordingly, it would not be improper for the attorney 
to perform the work requested in both of your inquiries provided the 
attorney complies with the provisions of DR 2-103, DR 2-104, and DR 
2-105 of the Georgia Code of Professional Responsibility (Standards 
12, 13, 14, 15, 16, 17, and 18 of Rule 4-102 of the Georgia Bar Rules).

When an attorney, who is actively practicing law in the State of 
Georgia, is also engaged in a second profession or business closely 
related to the practice of law, all of the provisions of the Georgia Code 
of Professional Responsibility are applicable to the lawyer’s conduct in 
both professions.

State Bar of Georgia
State Disciplinary Board
July 15, 1983
ADVISORY OPINION NO. 35

Attorney’s Responsibilities with Respect to the Payment of Witness Fees

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
of the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request of such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

Attorney (A) represents Client (C), the plaintiff in a civil suit for 
damages. In the course of preparation for C’s case, A uses the services 
of an expert witness (W); nothing specific is mentioned concerning com-
pensation of W.

C has no substantial asset other than the claim that is the subject of 
the suit, and will be able to pay the witness fees only if he is successful 
in securing a recovery. By the same token, if A advances the fees to W, A 
will have little or no chance of being reimbursed by C, if C loses his case.

(1) Would it be proper for A to pay the costs, realizing that he might 
never be reimbursed by C?

(2) Would it be proper for A to say nothing and keep W waiting for pay-
ment until some recovery has been had?

(3) Generally, should the State Bar reconsider the ethical prohibition against 
contingency fees for expert witnesses in light of the practicalities involved?

Opinion:

Standard 58 of Bar Rule 4-102 and DR 7-109 (c) expressly prohibit 
payment of compensation to a witness contingent upon the outcome of a 
case. Standard 58 does not, however, prohibit an attorney from advanc-
ing, guaranteeing or acquiescing in the payment of expenses reasonably 
incurred by a witness.

Standard 32 of Bar Rule 4-102 requires that the client must remain 
ultimately liable for any expenses advanced or guaranteed by the attorney. 
Ethical Consideration 5-8 (Canon 5) explains that it is not proper for an 
attorney to have a financial interest in the outcome of his client’s case, 
as such an interest might affect his independent professional judgment; 
thus, the client must remain ultimately liable for the expenses of litigation.

A (the attorney in the set of facts above) is not sure what he is ethi-
cally required to do in light of Standards 32 and 58. If A pays the fees to 
W and C loses his case, C will not be able to repay A. Is this, in fact, a 
violation of Standard 32?

The Board’s answer to this question must be that such a situation 
does not violate Standard 32. While it is true that A may never be paid 
by C for the expenses advanced to W, C is still ultimately liable to A 

for his expenses. A can pursue legal remedy against C and might be 
reimbursed at some point in the future. Thus, A’s liability to W is at 
most penultimate.

It should be noted that in Brown and Huseby, Inc. v. Chrietzberg, 
242 Ga. 232, 248 S.E. 2d 631 (1978), the Supreme Court of Georgia 
held an attorney may be liable for court reporter’s fees if he personally 
guarantees payment therefore and the reporter reasonably relies upon 
the attorney for their payments. The Court stated that such a holding did 
not force the attorney to violate Standard 32, as the client would remain 
ultimately liable to the attorney.

A also wonders if he can simply make W wait until the final outcome 
of the case, realizing that, in effect, W can only collect from C if C is 
successful. A fears that such a course of action (or inaction) might violate 
Standard 58’s prohibition against contingency fees for witnesses.

The Board, once again, finds no violation of a disciplinary standard 
here. First, there is no actual contingency. The term contingency implies 
that no liability will arise without the happening of a certain event. In this 
case, C will have a legal obligation to pay W even if he cannot, in fact, 
pay him. Secondly, A might be required to pay W under the doctrine of 
Brown and Huseby. In either event, W will not be required to await the 
outcome of the case to have a claim against C and/or A for recovery of 
the services he has rendered.

Finally, A thinks that the prohibition against contingency fees for 
witnesses is impractical and ought to be reconsidered.

It should be noted that rules substantially similar to Rule 58 have 
met constitutional challenges (e.g. Pearson v. Association of Bar of City 
of New York, cert. den. 434 US 924 (1978) ). The Board finds that the 
problem in A’s case does not stem from any impracticality inherent in 
rule 58. Rather, A’s problem arose when he failed to discuss the details 
of compensation with W, before he used W’s services. Witnesses should 
know who to look to for payment for their services from the outset. An 
attorney’s failure to appraise the witness of such details might put him in 
A’s seemingly no-win (financial, rather than ethical) situation.

State Bar of Georgia
State Disciplinary Board
September 23, 1983
ADVISORY OPINION NO. 36

Contingent Fees in Divorce Cases

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

Whether it is ethically proper for an attorney to enter into a contingen-
cy-fee arrangement in a divorce case.

The question presented for resolution by this Board involves questions 
of law as well as ethics. It should be noted that the Georgia Appellate 
Courts have consistently held that contingency fee arrangements in 
divorce cases are void as against public policy, Evans v. Hartley, 57 Ga. 
App. 598 (1938); Fleming v. Phinizy, 35 Ga. App. 792 (1926); and that 
similar arrangements in cases to collect future child support are likewise 
invalid, Thomas v. Holt, 209 Ga. 133 (1952). The courts in Georgia have 
not considered the question of whether contingency fees are proper in an 
action to enforce past due alimony or child support.

The ethical rules presently applicable to this inquiry are DR 5-103, 
EC 5-7 and DR 2-106 and EC 2-20.

Canon 5, DR 5-103 and EC 5-7 pertain to the ethical propriety of 
contingency fees in general. These ethical guidelines discourage lawyers 
from accepting cases on a contingency fee basis to avoid the possibility 
of an adverse effect on the lawyer’s independent professional judgment. 
While recognizing that a contingency-fee arrangement gives a lawyer a 
financial interest in the outcome of the litigation, EC 5-7 states that “a 
reasonable contingency fee is permissible in civil cases because it may 
be the only means by which a layman can obtain the services of a lawyer 
of his choice.” This Rule, however, cautions a lawyer to enter into a con-
tingent fee arrangement only in those instances where the arrangement 
will be beneficial to the client.
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The question presented by this inquiry is directly addressed by EC 2-20. 
In pertinent part, this Ethical Consideration provides that contingent-fee 
arrangements in domestic relation cases, are rarely justified “because of the 
human relationships involved and the unique character of the proceedings.”

Applying the above-cited authorities to the question presented, it is 
the opinion of this Board that a contingent fee arrangement in a divorce 
case is against public policy and is therefore improper. It should be noted 
that this opinion is limited to the type of fee arrangements prohibited by 
the Georgia courts in the cases cited above, and does not address the ethi-
cal propriety of a contingency arrangement where the matter is limited 
solely to the collection of a liquidated amount.

State Bar of Georgia
State Disciplinary Board
January 20, 1984
ADVISORY OPINION NO. 37

Attorney’s Fees for Collecting PIP Benefits

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

Is it ethically proper for an attorney to take a contingent fee from a 
client’s PIP benefits?

Opinion:

The applicable ethical rules are DR 2-106 and Standard 31(b) of Bar 
Rule 4-102. Directory Rule 2-106 provides in part:

DR 2-106—Fees for Legal Services.

(A) A lawyer shall not enter into an agreement for, charge, or collect 
an illegal or clearly excessive fee.

(B) A fee is clearly excessive when, after a review of the facts, a 
lawyer of ordinary prudence would be left with a definite and firm 
conviction that the fee is in excess of a reasonable fee. Factors to 
be considered as guides in determining the reasonableness of a fee 
include the following:

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly;
(2) the likelihood, if apparent to the client, that the acceptance 
of the particular employment will preclude other employment by 
the lawyer;
(3) the fee customarily charged in the locality for similar legal 
services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the 
client;
(7) the experience, reputation, and ability of the lawyer, or lawyers 
performing the services;
(8) whether the fee is fixed or contingent.

Standard 31(b) allows an attorney to “contract with a client for a 
reasonable contingent fee in a civil case” (emphasis added).

Under the Georgia Motor Vehicle Accident Reparations Act 
(O.C.G.A. §§ 33-34-1 through 13) all insurance policies must provide 
for compensation to injured persons, without regard to fault, for medical 
expenses, loss of wages, some expenses and burial expenses. This insur-
ance coverage is generally known as PIP coverage. Payments of PIP 
benefits are required to be made within thirty (30) days after the insur-
ance carrier receives reasonable proof of the fact and the amount of loss. 
All that is needed to file for PIP benefits is a simple, factual claim form.

The basis on which attorneys are allowed to take contingency fees 
is that the claim on which the attorney represents the client is itself 
contingent. Blacks Law Dictionary defines contingent as “possible, but 
not assured.”

Except in unusual circumstances, the benefits paid under PIP cover-
age are assured. It is the opinion of this Board that the taking of a con-
tingency fee for the filling out of routine, undisputed PIP claim forms 

is unreasonable and a violation of DR 2-106(B)(1) and Standard 31(b). 
An attorney may charge a reasonable fee for the attorney’s time spent in 
processing a PIP claim.

In those unusual circumstances when the payment of PIP benefits 
is not assured, this Board does not wish to prohibit contingency fees 
in general. However, the attorney should examine the factors set out in 
DR 2-106(B) to determine whether a contingent fee arrangement would 
be reasonable.

State Bar of Georgia
State Disciplinary Board
July 20, 1984
ADVISORY OPINION NO. 38

Law Clerks Preparing Appellate Briefs

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

May a Law Clerk for a Superior Court Judge prepare appellate briefs 
on behalf of defendants in criminal cases where the death penalty has 
been imposed under the following circumstances?

1) The cases would be from other judicial circuits;

2) Both the prisoner and judge consent to the Law Clerk’s representa-
tion after full disclosure;

3) The work would be performed in the Law Clerk’s spare time and 
he would receive no compensation;

4) No county or state materials would be used;

5) The Law Clerk is paid by the county and serves at the judge’s 
pleasure.

Opinion:

The applicable ethical rules are Canons 5 and 9; ECs 5-14, 5-15, 9-1 
and 9-2; DR 5-105; and Standards 35 and 37.

The Law Clerk for a Superior Court Judge occupies a unique posi-
tion. The “client” of the Law Clerk is the State of Georgia through the 
Judge who supervises the Clerk’s activities. While a Law Clerk is not 
specifically subject to the Code of Judicial Conduct, the Clerk is in a 
close relationship with the Judge who is subject to that code. Lawyers 
and members of the public view a Law Clerk as an extension of the Judge 
for whom the Clerk works.

For a Law Clerk to take a position against the State representing 
a prisoner who has been convicted in the State of Georgia, the Clerk 
will be in a conflict of interest situation. On one hand, the Clerk is 
representing the person against the State while on the other hand, the 
Clerk represents the State in the administration of justice through the 
Superior Court Judge.

Canon 9 states that:

“A Lawyer Should Avoid Even the Appearance of a Professional 
Impropriety.”

It is the opinion of this Board that a Law Clerk representing criminal 
defendants would give rise to the appearance of professional impro-
priety under Canon 9 and ECs 9-1 and 9-2. Additionally, Standard 
37 (and DR 5-105) allows a lawyer to represent multiple clients in a 
conflict of interest situation only if “it is obvious that he can adequately 
represent the interest of each”. It is the opinion this Board that a Law 
Clerk cannot adequately represent the interest of the State of Georgia 
in death penalty cases and the interest of other prisoners in other death 
penalty cases.

The State Disciplinary Board does not reach the question of whether 
or not the Law Clerk is subject to the Code of Judicial Conduct as that is 
a proper question for the Judicial Qualifications Commission.
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State Bar of Georgia
State Disciplinary Board
July 20, 1984
ADVISORY OPINION NO. 39

Propriety of Defendant’s Tender of Lump Sum Settlement Offers 
to Plaintiffs in Federal Civil Rights Actions Wherein Statutory 
Attorney Fees are Provided for Successful Plaintiffs.

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
of the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Questions Presented:

In the U.S. District Court, plaintiff files his claim alleging a viola-
tion of first and fourteenth amendments as well as 42 USC §1983, 
etc. Plaintiff’s counsel is typically a corresponding attorney with the 
American Civil liberties Union. The defendant is typically a private 
physician, private hospital or drug rehabilitation facility.

Related state claims are frequently also raised in such cases, including 
charges of false imprisonment, battery, medical negligence and violation 
of state laws regarding involuntary hospitalization, etc. In addition to 
amounts sought for compensatory and punitive damages, there is also a 
prayer if not expressly contained in the complaint then, implicitly under 
the U.S. Code, for statutory attorney’s fees under 42 USC §1988.

If it is determined during the course of the pre-trial discovery process 
that an offer to settle the case should be extended to the plaintiffs, such an 
offer would typically be in the form of a lump sum which would represent 
the total amount to be paid by the insurance carrier for compensatory and 
punitive damages as well as any attorney’s fees. Neither the defendant 
nor the insurance carrier would have any interest as to how that lump sum 
would be divided between the plaintiff and his attorney, the only interest 
therein being that it represented the maximum extent of their exposure.

In a case involving alleged violations of Federal civil rights statutes 
pending the U.S. District Court in Georgia where the prevailing party 
would be entitled to reasonable attorney’s fees as expenses of the liti-
gation, is it unethical or in any way improper for the defendant, in an 
attempt to settle the case prior to trial, to offer a dollar amount represent-
ing the total of compensatory and punitive damages as well as attorney’s 
fees which would be received by the plaintiff and his counsel?

If the answer to the foregoing is yes, could the ethical violation be 
cured by entering into an agreement between plaintiff, his attorneys and 
the defendant, agreeing upon an amount representing compensatory and 
punitive damages to be received by the plaintiff himself and a separate 
amount representing compensation for legal services?

Opinion:

It should be first noted that to the extent that the foregoing questions 
involve interpretations of federal or other law, that the State Disciplinary 
Board is without authority to consider those aspects of this matter. This 
opinion will, therefore, address only the ethical aspects of the conduct in 
question according to the Georgia Code of Professional Responsibility. 
Furthermore, the State Disciplinary Board recognizes that since this 
inquiry arises in a federal setting, a separate body of federal ethical 
rules may apply and in responding, the State Disciplinary Board will not 
undertake to interpret any federal ethical rules.

The State Disciplinary Board is aware of at least one other Bar 
Association which has issued a written opinion concerning a similar, if 
not identical, fact situation. Having read and considered Opinion Nos. 
80-94 and 82-80 of the Ethics Committee of the Association of the Bar 
of the City of New York, which opinions hold that it is unethical for a 
defendant’s counsel to demand a waiver of statutory attorney fees from 
plaintiff as a condition for settlement in federal civil rights cases involv-
ing statutory attorney fees, we decline to adopt the position taken by the 
majority of that Committee in both of those two opinions. Briefly stated, 
those opinions held that defendant’s demands for waiver of the statu-
tory attorney fees “had the effect of placing the plaintiff’s lawyers in 
conflict with their clients and undercutting the policies of the civil rights 
statutes which provided for fees and that accordingly the demands were 
prejudicial to the administration of justice.” Opinion No. 82-80. We are 
instead, more persuaded by the position taken by the dissent in Opinion 
No. 82-80, which cited with approval the following language from the 
United States Supreme Court in White v. New Hampshire, 455 U.S. 
445, 71 L. Ed. 2d 325, 332, n. 15 (1982), a case where the issue of the 

ethical propriety of simultaneous negotiation of attorney fees in federal 
civil rights actions was raised, but not actually decided:

“In considering whether to enter a negotiated settlement, a defen-
dant may have good reason to demand to know his total liability 
from both damages and fees. Although such situations may raise 
difficult ethical issues for a plaintiff’s attorney, we are reluctant to 
hold that no resolution is ever available to ethical counsel.”

Although no provisions of the Georgia Code of Professional 
Responsibility appear to address this issue directly, Standard 45(f) of 
Bar Rule 4-102 states, in pertinent part, that a lawyer shall not “settle a 
legal proceeding or claim without obtaining proper authorization from 
his client.” Implicit in this rule is the notion that attorneys must com-
municate with their clients concerning possible settlement of a cause of 
action, and offer the benefit of their professional advice and judgment so 
that the client’s decision to make a settlement offer is as informed and 
intelligent a choice as is reasonably possible.

Clearly, in appropriate cases, the question of a defendant’s liabil-
ity for plaintiff’s attorney fees, where so provided by statute, can be 
a significant factor in reaching a decision as to whether to make an 
offer of settlement. To force a defendant into proposing a settlement 
offer wherein plaintiffs statutory attorney fees are not negotiated and 
incorporated into the final settlement offer leaves a defendant in a 
position of exposure that is at best, uncertain, and at worst so tenuous 
that meaningful settlement proposals might never be made. Such a situ-
ation undeniably impedes the settlement process and is inimical to the 
resolution of disputes between parties. Accordingly, it is the opinion 
of this Board that it is not unethical for defendant’s counsel to offer to 
plaintiff, under the facts presented, a lump sum settlement offer prior to 
trial for a dollar amount representing the total amount of damages and 
attorney fees for plaintiff’s counsel.

Our resolution of this first question appears to make an answer the 
second question unnecessary.

State Bar of Georgia
State Disciplinary Board
September 21, 1984
ADVISORY OPINION NO. 40

Misuse of Subpoenas

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board, after a proper request 
for such, renders its opinion concerning the proper interpretation of the 
Standards of Conduct of the Disciplinary Rules of the State Bar of Georgia.

Question Presented:

Whether or not it is a violation of Standard 4 of the Disciplinary Rules 
of the State Bar of Georgia for an attorney to issue a subpoena for the 
Production of Documents pursuant to O.C.G.A. § 24-10-22(a), directing 
the witness to appear at a lawyer’s office or some other location, when in 
fact no hearing or trial is taking place and no notice of such subpoena is 
served upon opposing counsel?

Whether or not it is a violation of Standard 4 of the Disciplinary Rules 
of the State Bar of Georgia for an attorney to issue a subpoena pursuant 
to O.C.G.A. § 9-11-45 when no notice of deposition has been filed and 
served upon all parties and when no deposition has in fact been scheduled?

Discussion:

Disciplinary Standard 4 of the State Bar of Georgia provides as follows:

A lawyer shall not engage in professional conduct involving dis-
honesty, fraud, deceit or willful misrepresentation. A violation of 
this Standard may be punished by disbarment.

A subpoena is a judicial write issued in the name of the court by 
the clerk when attendance is required at court. (See Agnor’s Georgia 
Evidence § 2-3). In the case of White v. Gulf States Paper, 119 Ga. App. 
271, 273 (1969), it was stated that our subpoena statutes were limited 
only to producing documentary evidence at a hearing or trial. In the 
White decision, the court noted that the old Georgia Code Section 38-8 
and 38-9 dealt only with the production of documentary evidence at a 
hearing or trial and that the new Act (1966 which constitutes our present 
subpoena law) did not enlarge the provisions of the repealed law to allow 
use of a Notice to Produce at depositions. This particular case brought 
about the amendment to Rule 45 of the Civil Practice Act.
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O.C.G.A. § 9-11-45 provides that a subpoena shall issue for persons 
sought to be deposed and may command the person to produce docu-
ments. O.C.G.A. § 9-11-30(b)(1) requires notice to every other party of 
all depositions. Reading Rule 30 and Rule 45 together, it is obvious that 
before a subpoena can be issued, notice of the deposition must be given 
to all parties.

In consideration of the above, a subpoena issued pursuant to 
O.C.G.A. § 24-10-22(a) should only be issued for actual hearings and 
trials and should not be requested when in fact no hearing or trial has 
been scheduled. Likewise, a subpoena issued pursuant to Rule 45 of the 
Civil Practice Act should be requested and issued only for depositions 
which have been actually scheduled by agreement between parties or 
where a notice of deposition has been filed and served upon all parties, 
and should not be issued when no deposition has been scheduled.

The Board is concerned with the misuse of subpoenas as presented 
in the two situations discussed because subpoenas are court documents. 
Non-party witnesses would be misled by such court process into releas-
ing confidential or privileged material without the party having a chance 
to contest the relevancy, confidentiality or privilege of the material con-
tained in the file because the subpoena is sent without notice to any other 
party or their counsel. Notice is a concept embraced by the Civil Practice 
Act. There is no need for notice of a subpoena issue pursuant to O.C.G.A. 
§ 24-10-22(a) because all parties receive notice of hearings and trials, so 
long as they are real hearings and real trials.

Conclusion:

In the opinion of the Board, the use of subpoenas as described herein 
is a willful misrepresentation to and fraud upon:

(1) The issuing court;

(2) The issuing clerk;

(3) The person or entities to whom the subpoena is directed; and

(4) The opposing party and counsel, with the purview of Disciplinary 
Standard 4.

State Bar of Georgia
State Disciplinary Board
September 24, 1984, as amended November 15, 1985
ADVISORY OPINION NO. 41

Client Confidentiality

Pursuant to the provisions of Rule 4-223 of the Rules and 
Regulations of the Organization and Government of the State Bar of 
Georgia starting with Rules and Regulations (219 Ga. 873, as amend-
ed), the State Disciplinary Board of the State Bar of Georgia, after 
a proper request of such, rendered its opinion concerning the proper 
interpretation of the Code of Professional Responsibility of the State 
Bar of Georgia.

Question Presented:

Lawyer X has received cash fees from clients in excess of $10,000 
several times in the past three years. All of these fees were for repre-
sentation in criminal matters. Each time, X has deposited the money in 
either his operating account or escrow account, when appropriate, and 
filed a Currency Transaction Report, as required by 31 C.F.R. § 103.22. 
Subsequently, X received a telephone inquiry from a revenue agent with 
the Georgia Department of Revenue inquiring into the source of the 
funds recorded on the currency transaction report. Lawyer X refused to 
divulge the names of his clients.

The State of Georgia then issued a Notice to Produce, requiring pro-
duction of “...all books, records, papers and/or documents pertaining to 
[Lawyer X’s personal Corporate Georgia Income Tax] For the periods 
indicated [1981-1983].” The Notice to Produce did not name a specific 
person as a client for an investigation, but Lawyer X was verbally advised 
by the revenue agent that in fact, the purpose of this Notice to Produce was 
to discover, at random, the names of the client, and to audit the lawyer.

(1) Will Lawyer X violate the confidences and secrets 
provision of the Code of Ethics by complying with the Notice to 
Produce in revealing the identity of the client in those transactions 
in excess of $10,000?

(2) Additionally, will Lawyer X violate the confidences and 
secrets provision of the Code of Ethics by complying with the 
Notice to Produce in revealing the identity of all of his clients and 

the amount of fees paid, whether by case, check, or any amount 
above or less than $10,000?

Opinion:

The applicable ethical rules are Canon 4; EC’s 4-1 through 4-6; and 
Standard 28.

It should be first noted that the questions addressed in this opinion 
pertain only to a general Notice to Produce seeking information from 
an attorney’s file. The dollar amount involved in the hypothetical is not 
controlling; rather it is the fact that the Notice to Produce is not addressed 
to a particular client or clients that is of concern to the Board.

Canon 4 states: “A lawyer should preserve the confidences and 
secrets of a client.” As EC 4-1 explains, the observance of the lawyer’s 
ethical obligation to hold inviolate confidences and secrets of his client 
encourages laymen to seek legal assistance and facilitates full develop-
ment of the facts essential to proper representation of the client. EC 
4-5 directs that a lawyer should not use secrets acquired in the course 
of the representation of a client to the disadvantage of the client. This 
obligation continues even after the termination of the lawyer’s employ-
ment. (EC 4-6)

These principles are incorporated in the Director Rules and 
Disciplinary Standards. DR 4-101 and Standard 28 prohibit a lawyer 
from revealing the confidences and secrets of a client. A violation of this 
Standard is punishable by disbarment. A lawyer may reveal confidences 
and secrets of a client only (1) if the clients consents after full disclosure; 
(2) where the confidences or secrets are permitted to be disclosed under 
the Disciplinary Rules or required by law or court order; (3) where the 
client intends to commit a crime and information is necessary to prevent 
the crime; or (4) where it is necessary for the lawyer to establish and 
collect his fee, or defend himself against the accusation of wrongful 
conduct.

The ethical and disciplinary rules distinguish between “confidences” 
and “secrets.” The former is information protected by the attorney/client 
privilege as determined by applicable law, and is more limited than the 
ethical obligation of the lawyer to guard the secrets of his client. A secret, 
on the other hand, refers to “other information gained in the professional 
relationship that the client has requested to be held inviolate or the dis-
closure of which could be embarrassing or would likely be detrimental 
to the client.” (emphasis supplied) [DR 4-101(a) and Standard 28(c)].

It is the opinion of the State Disciplinary Board that in responding 
to a general Notice to Produce Lawyer X must not voluntarily reveal 
the name/identity of his clients to the Georgia Department of Revenue 
unless he obtains the consent of the client or clients affected after a full 
disclosure. [Standard 28(b)(1)] Further, Lawyer X must resist disclosure 
until a court orders disclosure [Standard 28(b)(2)] and thereafter he may 
pursue all reasonable avenues of appeal.

This decision finds support in the opinions of at least four other 
Bar Associations which have issued opinions concerning a similar, if 
not identical, factual situation. Briefly stated, these opinions hold that 
an attorney must resist disclosure of the name/identity of his client. 
The District of Columbia, Philadelphia and Birmingham Opinions go 
further and require an attorney to utilize all appellate avenues before 
making disclosure.

Opinion No. 124 of the Committee on Legal Ethics the District of 
Columbia Bar Association (March 22, 1983); Opinion No. 81-95 of the 
Professional Guidance Committee of the Philadelphia Bar Association 
(undated); Opinion of Professional Ethics of the Birmingham Bar 
Association (unnumbered) (January 9, 1981); and Informal Opinion No. 
81-3 of the Committee on Professional Ethics of the Connecticut Bar 
Association (October 9, 1980).

State Bar of Georgia
State Disciplinary Board
November 16, 1984
ADVISORY OPINION NO. 42

Attorney’s Disclosure of Client’s Possible Intent to Commit Suicide

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia 
(219 Ga. as amended) the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.
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Question Presented:

Attorney (A) represents client (C), who is facing a multiple felony 
indictment and substantial possibility of conviction thereon. C has 
sought advice from A concerning matters one would normally expect 
to be consulted about by a terminally ill person trying to put his affairs 
in order prior to death. Although C has never directly so stated to A, by 
his actions and conduct, C has led A to believe that C intends to commit 
suicide prior to his criminal trial.

A has inquired whether Informal Opinion No. 83-1500 of the ABA 
Standing Committee on Ethics and Professional Responsibility (June 
24, 1983), which authorized a lawyer to disclose to other persons the 
definite threat of his client to take his own life would apply to a situation 
where the client has not definitely expressed such an intention, but, by 
his actions, has given his attorney reason to believe that he intends to 
take his own life.

Opinion:

For the same reasons set forth in ABA Informal Opinion No. 83-1500 
(A copy of which is attached hereto and incorporated herein by refer-
ence), the Board is of the opinion that when an attorney reasonably 
believes his client is contemplating suicide, he should be permitted to 
disclose such information as a last resort in a life-or-death situation when 
the lawyer’s efforts to counsel the client have apparently failed.

Standing Committee on Ethics
and Professional Responsibility

Informal Op. 83-1500   June 24, 1983
Disclosure of Client’s Intent to Commit Suicide

This inquiry involves the situation in which a client who has retained 
a lawyer to draft her will confides to the lawyer that she intends to take 
her own life. The client also disclosed that she has been hospitalized 
for mental exhaustion on at least one occasion after a previous suicide 
attempt. Neither suicide nor attempted suicide is a crime in the jurisdic-
tion. The lawyer asks whether the ABA Model Code of Professional 
Responsibility prohibits the lawyer from disclosing to a third person the 
intention of his client to take her own life.

DR 4-101(B) of the ABA Model Code of Professional Responsibility 
prohibits a lawyer from revealing a confidence or secret of his client. 
An exception is provided in DR 4-101(C)(3), which permits a lawyer to 
reveal the intention of his client to commit a crime and the information 
necessary to prevent the crime. A literal reading of “crime” in this provi-
sion renders the exception inapplicable in the inquiring lawyer’s jurisdic-
tion. The same conclusion would be reached under proposed Model Rule 
1.6(b)(1), which provides that a lawyer may reveal information relating 
to representation of a client to the extent the lawyer reasonably believes 
necessary to prevent the client from committing a criminal act the lawyer 
believes likely to result in imminent death or substantial bodily harm.

Ethics committees in two states have dealt with his problem. In 
Opinion 486 (1978), the Committee on Professional Ethics of the New 
York State Bar Association concluded that while suicide had been 
decriminalized in New York and DR 4-101(C)(3) did not literally apply, 
the overriding social concern for the preservation of human life permitted 
the lawyer to disclose the information. The New York committee pointed 
out that the decriminalization of suicide in the state was not intended 
to effect any basic change in underlying common law and statutory 
provisions reflecting deep concern for the preservation of human life 
and the prevention of suicide. Accordingly, the committee analyzed an 
announced intention to commit suicide in the same manner as proposed 
criminal conduct under DR 4-101(C)(3). Addressing the same issue 
in Opinion 79-61 (1979), the Committee on Professional Ethics of the 
Massachusetts Bar Association determined that although neither suicide 
nor attempted suicide is in itself punishable under the criminal law of 
Massachusetts, both have in other respects been deemed to be malum in 
se and treated as unlawful and criminal.

That committee cited the New York State Bar Association Opinion 
486 and reached the same conclusion.

We believe that in light of the following language of EC 7-12 relat-
ing to proper conduct in dealing with the client with a disability, these 
Committees reached the proper conclusion:

Any mental or physical condition of a client that renders him 
incapable of making a considered judgment on his own behalf, 
casts additional responsibilities on his lawyer... If the disability 
of a client, in the lack of a legal representative compel the lawyer 

to make decisions for his client, the lawyer should consider all 
circumstances then prevailing and act with care to safeguard and 
advance the interest of his client....

This concept is also recognized in the ABA proposed Model Rules of 
Professional Conduct:

A lawyer may seek the appointment of a guardian or take other 
protective action with respect to a client, only when the lawyer 
reasonably believes that the client cannot adequately act in the 
client’s own interest.

The inquirer may justifiably conclude that his client is unable to make 
a considered judgment on this ultimate life or death question and should 
be permitted to disclose the information as a last resort when the lawyer’s 
efforts to counsel the client have apparently failed. This interpretation is 
limited to the circumstance of this particular opinion request and should 
not be relied upon to permit the disclosure of any other information in 
any other situation.

State Bar of Georgia
State Disciplinary Board
March 15, 1985, as amended November 15, 1985
ADVISORY OPINION NO. 45

Charging Interest on Clients’ Overdue Bills

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Questions Presented:

1. A client is billed for service rendered and fails to pay after thirty 
(30) days have elapsed. Is it permissible to notify the client, by letter, 
that unless his account is paid in full, interest will be charged on the 
next bill on the unpaid balance?

2. A client signs a fee contract with an attorney providing for the 
charging of interest on any unpaid balance. Is it permissible for the 
attorney to charge interest?

3. An attorney notifies his or her client by letter that interest will be 
charged unless their accounts are paid in full. If the conduct described 
in question 1 is impermissible, can the attorney rectify the situation by 
rebilling the clients with any interest charged deducted, or if interest 
was paid returned?

Opinion:

The State Disciplinary Board is of the opinion that an attorney may 
ethically unilaterally charge interest on client’s overdue bills. A lawyer 
may ethically do so provided that he or she complies with all applicable 
law, specifically O.C.G.A. § 7-4-16, the Federal Truth in Lending 
and Fair Credit Billing Acts contained in Title I of the Consumer 
Credit Protection Act as amended (15 USC 1601 et seq.) and EC 2-19, 
which states:

As soon as feasible after a lawyer has been employed, it is desir-
able that he reach a clear agreement with his client as to the basis 
of the fee charges to be made. Such a course will not only prevent 
later misunderstanding but will also work for good relations 
between the lawyer and the client. It is usually beneficial to reduce 
to writing the understanding of the parties regarding the fee, par-
ticularly when it is contingent. A lawyer should be mindful that 
many persons who desire to employ him may have had little or 
no experience with fee charges of lawyers, and for this reason he 
should explain fully to such persons the reasons for the particular 
fee arrangement he proposes.

The Board is of the opinion that an attorney can comply with EC 
2-19 and unilaterally charge interest without a prior specific agreement 
with a client if notice is given to the client in advance that interest will 
be charged on fee bills which become delinquent after a stated period of 
time, but not less than 30 days. The Board recommends that notice be 
provided on the bill at the time it is sent and that the notice be conspicu-
ous and printed in type size no smaller than the largest type size used in 
the body of the bill. The notice must specify the amount of interest to be 
charged and the period of time after which it will be imposed.
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Attorneys should be aware that additional notice and disclosure 
requirements may be imposed by law, including the specific require-
ments of O.C.G.A. § 7-4-16 and the Federal Truth in Lending and Fair 
Credit Billing Acts, supra. This opinion relates only to those instances 
where a charge of interest is imposed on a client’s overdue bill and has 
no applicability to the extension of credit or the obtaining of security by 
an attorney.

Therefore, the questions presented are answered as follows:

1. Yes. An attorney may charge his clients interest provided the 
attorney complies with EC 2-19 and all applicable law, specifically 
O.C.G.A. § 7-4-16 and the Federal Truth in Lending and Fair Credit 
Billing Acts, supra.

2. See the answer to question 1.

3. Due to the Board’s answer to question 1, this question need not 
be addressed.

State Bar of Georgia
State Disciplinary Board
March 15, 1985
ADVISORY OPINION NO. 46

Third Party Advancing or Reimbursing an Insured (Policyholder) 
for the Latter’s Purchase of Optional PIP Coverage

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Factual Background:

Attorney (A) represents Client (C) whose spouse was struck and 
killed by a van as he crossed the street. The deceased spouse had no 
automobile insurance, while the van driver was insured and his policy 
provided only basic PIP benefits. These basic benefits extended to the 
deceased’s family and were paid out by the driver’s insurance.

Eventually, a settlement of the liability claim was reached. A 
approached the attorney (X) who represented the driver (Y) and inquired 
as to whether or not his client would be willing to apply for and tender 
the premium for optional PIP coverage available under former O.C.G.A. 
§ 33-34-5(B) (Ga. Code Ann. § 56-34046). X consulted with Y and 
advised that Y would be willing to do so but only on condition that C 
advance Y the amount for the additional premium and pay Y for his time 
in making the application for the optional coverage.

According to a recent decision by the Georgia Court of Appeals in 
Bailey v. Georgia Mutual Ins. Co., 168 Ga. App. 706, 309 S.E. 2d 870 
(1983), “a demand for increased coverage by the policyholder is neces-
sary before those who would be incidental or third-party beneficiaries as 
other insureds can seek optional benefits.” Thus, C and the child of the 
deceased pedestrian, who was not a direct policyholder, would not have 
legal standing to apply for and obtain those optional benefits according 
to the Court of Appeals’ ruling.

Questions Presented:

1. May C or A advance to Y the premium amount for the optional 
PIP coverage?

2. May A or C compensate Y for his time in applying for and obtain-
ing this coverage?

3. If the insurer refuses to pay the benefits and litigation results, 
would C be barred from compensating Y for his time and effort in 
pursuing the claim in court, in addition to witness and mileage fees 
allowed by statute?

Opinion:

The ethical rules presently applicable to this inquiry are EC 5-8, EC 
7-28, DR 5-103(B), DR 7-109(C), and Standards 32 and 58. 

The State Disciplinary Board of the State Bar of Georgia answers the 
questions presented as follows:

1. C or A may ethically advance to Y the premium amount of 
optional PIP coverage as long as A’s conduct is otherwise in accor-

dance with the requirements of Standard 32. Standard 32 provides:
While presenting a client in connection with contemplated or 
pending litigation, a lawyer shall not advance or guarantee finan-
cial assistance to his client, except that a lawyer may advance 
or guarantee the expenses of litigation, including court costs, 
expenses of investigation, expenses of medical examinations, and 
costs of obtaining and presenting evidence, provided the client 
remains ultimately liable for such expenses. A violation of this 
standard may be punished by a public reprimand.

2. A or C may ethically compensate Y for his time in applying for 
and obtaining the optional PIP coverage, as long as A’s conduct 
is otherwise in accordance with the requirements of Standard 32 
cited above.

3. If the insurer refuses to pay the benefits and litigation results, C 
is not ethically barred from compensating Y for his time and effort 
in pursuing the claim in court, provided that the requirements of 
Standard 58 are observed. Standard 58 provides:

A lawyer shall not pay, offer to pay, or acquiesce in the payment 
of compensation to a witness contingent upon the content of his 
testimony or the outcome of the case. But a lawyer may advance, 
guarantee, or acquiesce in the payment of:

(a) expenses reasonably incurred by a witness in attending 
or testifying;

(b) reasonable compensation to a witness for his loss of 
time in attending or testifying;

(c) a reasonable fee for the professional services of an 
expert witness.

A violation of this standard may be punished by disbarment.

State Bar of Georgia
State Disciplinary Board
July 26, 1985
ADVISORY OPINION NO. 47

Contingency Fees to Collect Past Due Alimony and/or Child Support

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Question Presented:

Is it ethical to charge a contingent fee to collect past due alimony and/
or child support payments?

Opinion:

The ethical rules presently applicable to this inquiry are EC 2-23, EC 
2-20, DR 2-106, EC 5-7, DR 5-103 and Disciplinary Standard 31.

The question presented for resolution by this Board is the ques-
tion specifically left unanswered in Formal Advisory Opinion 36, 
which held that contingent fee arrangements in divorce cases and in 
cases to collect future child support are against public policy and are 
therefore improper.

It is the opinion of the Board that it is ethically permissible for a 
lawyer to charge a contingent fee to collect past due alimony or child 
support for the following reasons: Collection of these amounts occurs 
after the divorce, i.e. it is a post-judgment proceeding; a suit for execu-
tion of a judgment on such arrearages is neither a “domestic relations” 
nor a “divorce” case; the human relationships involved and the unique 
character of domestic relations proceedings which generally prohibit 
contingent fees are not present and do not apply in these cases; and, 
most importantly, in many circumstances, a contingent fee arrangement 
may be the only means by which these vital legal rights can be enforced. 
Canon 2, EC 2-20 and EC 5-7.

Although it is ethically proper to charge a contingent fee to collect 
past due alimony or child support, the lawyer should strive to meet the 
following criteria:

1. A contingent fee arrangement must be the only practical means by 
which one having a claim for past due alimony or child support can 
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economically afford, finance, and obtain the services of a competent 
lawyer to prosecute the claim (EC’s 2-20 and 5-7);

2. The contingent fee must be reasonable. Guidelines for determining 
the reasonableness of a fee are set forth in DR 2-106.

DR 2-106 - Fees for Legal Services.

(A) A lawyer shall not enter into an agreement for, charge, or col-
lect an illegal or clearly excessive fee.

(B) A fee is clearly excessive when, after a review of the facts, a 
lawyer of ordinary prudence would be left with a definite and firm 
conviction that the fee is in excess of a reasonable fee. Factors to 
be considered as guides in determining the reasonableness of a fee 
include the following:

(1) the time and labor required, the novelty and difficulty of 
the questions involved, and the skill requisite to perform the 
legal service properly;

(2) The likelihood, if apparent to the client, that the accep-
tance of the particular employment will preclude other 
employment by the lawyer;

(3) the fee customarily charged in the locality for similar 
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the cir-
cumstances;

(6) the nature and length of the professional relationship with 
the client;

(7) the experience, reputation, and ability of the lawyer, or 
lawyers performing the services;

(8) whether the fee is fixed or contingent.

(C) A lawyer shall not enter into an arrangement for, charge, or col-
lect a contingent fee for representing a defendant in a criminal case.

3. Any court-awarded fees must be credited against the contingent 
fee. EC 2-23.

These criteria should be carefully followed, particularly in cases seek-
ing to collect past due child support.

This decision finds support in the opinions of at least eleven other 
Bar Associations. Opinion 1982-4, Legal Ethics Committee of the Dallas 
Bar Association (11/22/82); Opinion 80-34, Committee on Ethics of the 
Maryland State Bar Association, Inc. (undated); Opinion CI-828 and 
CI-1050U, Committee on Professional and Judicial Ethics of the State Bar 
of Michigan (9/2/82) (10/30/84); Opinion 88, Ethics Committee of the 
Mississippi State Bar (9/23/83); Opinion 405, approved by the Virginia 
State Bar Council (9/8/83); Opinion 82-1, Legal Ethics Committee of 
the West Virginia State Bar (6/18/82); Opinion 660, New York County 
Lawyers’ Association Committee on Professional Ethics (5/4/84); Formal 
Ethics Opinion No. 82-F-26, Ethics Committee of the Board of Professional 
Responsibility of the Supreme Court of Tennessee (2/22/82); Opinion 1983-
4/2, New Hampshire Bar Association Ethics Committee (9/20/83); Opinion 
67, Colorado Bar Association Ethics Committee (undated).

State Bar of Georgia
State Disciplinary Board
July 26, 1985
ADVISORY OPINION NO. 48

Expert Witness Consulting Services

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the Code of Professional Responsibility of 
the State Bar of Georgia.

Facts:

A client asks an attorney to investigate a possible medical malpractice 
claim. An appropriate expert is located and the attorney advises the client 

that the expert requires an hourly fee of X dollars per hour to review the 
records and that the first hour must be paid in advance.

The client tells the attorney that the client cannot pay the expert’s 
fee and asks whether there are any possible alternatives. The attorney 
is aware of one alternative whereby the client contracts with an expert 
witness consulting service to locate the services of an appropriate medi-
cal expert to review the records to determine whether a cause of action 
exists. If the expert determines that no cause of action exists, then the 
client would be so advised and no fee would be owed. If, on the other 
hand, there appears to be a cause of action, the client would agree to 
compensate the consulting service on a contingent fee basis from any 
recovery generated.

The consulting service would contract directly with the client, rather 
than the attorney, and would agree to pay the expert on an hourly basis 
for time spent by the expert in case preparation, including research, depo-
sitions and trial. The expert is not an employee of this organization, how-
ever, and would work directly with the attorney on the client’s behalf.

Upon successful completion of the case, the consulting service would 
receive approximately 7% of the recovery plus reimbursement for any 
fees paid to the expert by the service according to the rate specified in 
the contract. The attorney would also sign the contract to guarantee pay-
ment of the consulting service on behalf of the client from the proceeds 
in the attorney’s possession. If no recovery is obtained, the client would 
only be required by the contract to reimburse the service for any hourly 
fees paid to the expert.

Question Presented:

Does the proposed use of such an expert witness consulting service 
violate Bar Rules?

Opinion:

The Board first recognizes the existence of several such services and 
that for some clients, an arrangement similar to that proposed may be the 
only means available to retain the services of an expert to pursue a cause 
of action. Since there is substantial uncertainty about the existence of a 
cause of action until an appropriate expert offers a favorable opinion, 
a lawyer may be unwilling or unable to assume the risk of person-
ally advancing the necessary expenses to the client, particularly where 
it appears likely that the client will not reimburse the attorney if the 
expert’s investigation reveals that there is no cause of action.

Standard 58 of Bar Rule 4-102 states as follows:

“A lawyer shall not pay, offer to pay, or acquiesce in the payment 
of compensation to a witness contingent upon the content of his 
testimony or the outcome of the case. But a lawyer may advance, 
guarantee, or acquiesce in the payment of:

(a) expenses reasonably incurred by a witness in attending or 
testifying;

(b) reasonable compensation to a witness for his loss of time in 
attending or testifying;

(c) a reasonable fee for the professional services of an expert 
witness.

A violation of this standard may be punished by disbarment.”

Under the proposed arrangement, the lawyer would acquiesce in the 
payment of a contingent fee to the organization that locates the expert wit-
ness, but only in the payment of a fixed fee to the expert. Provided the fee 
paid to the expert by the consulting service is reasonable, Standard 58 does 
not appear to be violated. It is very important, however, that the attorney 
determine that the expert has absolutely no connection with the consulting 
service, since the reason for the prohibition on contingency compensation to 
witnesses is to promote truthful testimony uncolored by an financial interest 
of the witness in the proceedings. See Person v. Association of the Bar of 
the City of New York, 554 F. 2d 534 (2nd Cir.), cert. den., 434 U.S. 924 
(1977). Such impermissible interests could range from significant evidence 
of interest by the particular expert in future repeated referrals by the consult-
ing service in exchange for a demonstrated willingness to provide favorable 
opinions, to some type of financial interest of the expert in the service as 
a director, officer, shareholder or some other form of profit-sharing. The 
lawyer also cannot permit the consulting service or its employees to provide 
any testimony or evidence either directly or indirectly through substantial 
technical assistance to the expert which might somehow fundamentally 
affect the expert’s opinion and transform him into a mere “mouthpiece” 
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for the service. In summary, the expert and his opinion must be completely 
neutral, detached and independent from the consulting service.

Standard 26 prohibits an attorney from aiding a non-lawyer in the 
unauthorized practice of law. In this regard, the lawyer should ensure 
that the contract with the consulting service does not impair the lawyer’s 
strategic and tactical responsibility to decide which witnesses to call and 
what evidence and testimony to present on behalf of the client. So long 
as the participation of the consulting service in the case is confined to 
locating an appropriate expert and assuming a portion of the risk of pros-
ecuting the cause of action, it would not appear that the lawyer has aided 
the consulting service in the unauthorized practice of law.

Finally, the contract in question provides for the payment of a portion 
of any proceeds recovered by the lawyer to the consulting service which 
raises the issue of fee splitting with a lay organization. With certain inap-
plicable exceptions, Standard 26 prohibits a lawyer from sharing legal 
fees with a non-lawyer. In this case, however, the contract does not split 
attorney fees with the organization since it is the client that contracts 
with the organization to pay a specific share of the client’s recovery to 
the organization in exchange for its services. The attorney is obligated 
only to guarantee the client’s reimbursement of expenses advanced by 
the organization and, where appropriate, the payment of the consulting 
service’s share of any recovery. Fees charged by the attorney, however, 
should be computed and paid without reduction by the fee paid to the 
consulting service. Otherwise, the contract becomes a mere subterfuge 
for fee splitting between the attorney and a lay organization. Provided 
the attorney insures the client is fully advised of these consequences of 
the contract and the client freely agrees to be so bound, there appears to 
be no fee splitting involved in the proposed arrangement.

This opinion finds support in similar opinions issued by the following 
organizations:

Informal Opinion 1375 of the ABA Committee on Ethics and 
Professional Responsibility (1976);

Opinion Nos. 55 and 56 of the Committee on Legal Ethics of the 
District of Columbia Bar (1978);

Formal Opinion 1984-79 of the California State Bar Standing 
Committee on Professional Responsibility and Conduct (1984).

State Bar of Georgia
State Disciplinary Board
July 26, 1985
ADVISORY OPINION NO. 49

Lawyer’s Use of a Lay Collection Agency to Collect Overdue 
Accounts for Legal Services

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations 
for the Organization and Government of the State Bar of Georgia (219 
Ga. 873, as amended), the State Disciplinary Board of the State Bar of 
Georgia, after a proper request for such, renders its opinion concerning 
the proper interpretation of the code of Professional Responsibility of the 
State Bar of Georgia.

Facts:

Lawyer L has represented a number of clients whose cases have been 
completed. The fees in these cases have not been fully paid. Lawyer L 
has on a monthly basis submitted bills to the clients requesting payment. 
After thirty (30) days, Lawyer L has sent a letter demanding that immedi-
ate payment be made or that arrangements for weekly payments be made. 
There is no effort to pay in full or to make payments by Client C.

When the account is sixty (60) days old, Lawyer L desires to turn the 
unpaid bill of Client C over to a commercial collection agency for collec-
tion of the account on a contingency fee basis. The commercial collection 
agency will be calling the client and demanding payment and failing volun-
tary payment, will employ Georgia counsel at their expenses to file a law-
suit to collect the account. The fee is 45% for accounts less than or equal 
to 120 days delinquent and 50% for accounts over 120 days delinquent.

Question Presented:

May Lawyer L ethically retain the collection agency on the terms stated?

Opinion:

The aspirational guidance of EC 2-23 suggests that “[a] lawyer should 
be zealous in his efforts to avoid controversies over fees with clients 

and should attempt to resolve amicably any differences on the subject.” 
Referral to a collection agency, however, much like filing suit against 
one’s client, is a measure of last resort and should be undertaken only 
after the lawyer is sure that all reasonable alternatives have been pursued, 
including an offer by the lawyer to voluntarily submit the matter to the 
Fee Arbitration Program sponsored by the State Bar. See Part IV—
Arbitration of Fee Disputes—Rules and Regulations for the Organization 
and Government of the State Bar of Georgia. Unfortunately, the good 
faith efforts of an attorney are not always successful, and, this Board 
recognizes that on occasion, a client will absolutely refuse to pay an 
attorney’s bill despite all reasonable attempts at compromise. Under 
such circumstances, its would appear to be unfair to deprive an attorney 
of a lawful means available to other professions and businesses through 
which compensation properly earned can be collected. While the Board 
is of the opinion that the proposed arrangement is ethically permissible, 
discussion of certain additional considerations is required.

Since a client’s non-payment often stems from a belief that the 
lawyer’s bill is excessive, a lawyer should first, before referral, satisfy 
himself that the unpaid bill is reasonable. In this regard, the guidelines 
of DR 2-106 are most instructive and should be carefully considered by 
the lawyer. It should also be pointed out that although it appears from 
these facts that Lawyer L has made a reasonable attempt to collect these 
overdue fees through his personal efforts before referral, an arbitrary 
deadline of 60 days past due may not, in all cases be appropriate. In 
reaching a decision of whether or not referral is appropriate, a lawyer 
should individually consider each case and not apply an arbitrary 
deadline for the sake of administrative efficiency. Where it is clear, 
however, the client’s refusal is due to willful indifference and not to an 
inability to pay or to circumstances beyond the client’s control, and the 
lawyer is satisfied that the non-payment constitutes, in essence, a fraud 
or gross imposition by the client, then referral to a reputable collection 
agency is proper.

While Standard 28(b)(4) of Bar Rule 4-102 permits a lawyer to 
reveal “confidences and secrets necessary to establish or collect his 
fee”, a lawyer should exercise this option with considerable caution. 
Specifically, Lawyer L should reveal to the collection agency only 
such minimal background information about the client as is absolutely 
necessary for the agency to properly perform its job. Additionally, just 
as with any of his employees, the lawyer needs to exercise reasonable 
care to ensure that the agency employees disclose only such client con-
fidences or secrets as are permitted under Standard 28 since a failure in 
this regard subjects the lawyer to potential disbarment under Standard 
29 of Bar Rule 4-102.

Finally, brief clarification of a possible problem with fee splitting is 
necessary. With certain inapplicable exceptions, Standard 26 prohibits a 
lawyer from sharing legal fees with a non-lawyer. While the fees sought 
to be collected on behalf of Lawyer L by the collection agency represent 
legal fees earned by the lawyer, the fees have already been completely 
earned when referred and the collection agency has not participated in the 
actual earning of the fees in violation of the prohibition against a lawyer 
aiding the unauthorized practice of law. See Standard 24. Accordingly, 
the Board is of the opinion that under the given facts, the fees referred to 
the collection agency are more in the nature of accounts receivable, the 
splitting of which Standard 26 is not intended to prevent.

The Board finds support for its conclusion that provided the foregoing 
considerations are satisfied, the conduct in question is ethically proper in 
similar opinions issued by the following jurisdictions:

Opinion 82-24 of the Committee on Ethics of the Maryland Bar 
Association (1982);

Opinion 82-2 of the Ethics Committee of the State Bar of Arizona 
(1982);
Opinion 81-3 of the Ethics Committee of the Florida Bar (1981);

Opinion No. 225 of the Oregon State Bar (1972);

Opinion No. 20 of the Colorado Bar Association (1961).

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON AUGUST 23, 1989
FORMAL ADVISORY OPINION NO. 86-2

The adoption of the Georgia Rules of Professional Conduct does 
not require a change in this opinion, which is based on the Code 
of Judicial Conduct and Georgia law. However, the Code of 
Judicial Conduct and Georgia law may have been revised since 
this opinion was issued.

H-110   Georgia Bar Journal 



Special Issue—2016-2017 Handbook  H-111

Question Presented:

Ethical propriety of a part-time judge also serving as a criminal 
defense counsel.

Opinion:

The Supreme Court of Georgia approves, as amended, Proposed 
Formal Advisory Opinion No. 86-2 requesting an Advisory Opinion as 
to the ethical propriety of a part-time judge serving in a judicial capacity 
while also serving as a criminal defense counsel.

Georgia law authorizes part-time Judges to practice law, subject 
to certain restrictions. O.C.G.A §15-7-21 provides that part-time 
State Court Judges may engage in the private practice of law in other 
courts, but prohibits practice in the Judge’s own court or appearances 
in any matter as to which the Judge has exercised any jurisdiction. 
O.C.G.A §15-10-22 (b) provides that Magistrates who are attorneys 
may practice in other courts, but not in their own courts, nor may 
they appear in any matter as to which their court has exercised any 
jurisdiction.

In addition, the Compliance section of the Code of Judicial Conduct 
states:

A. Part-time Judges. A part-time judge is a judge who serves on a 
continuing or periodic basis, but who is permitted by law to devote time 
to some other profession or occupation and whose compensation for that 
reason is less than that of a full-time judge.

Part-time judges:
. . . . . 

(2) should not practice law in the court on which they serve or 
in any court subject to the appellate jurisdiction of the courts on 
which they serve, or act as lawyers in proceedings in which they 
have served as judges or in any other proceeding related thereto.

From this, it is clear that both the statutes and the Canons authorize the 
practice of law by part-time Judges and spell out the restrictions on such 
practice. For that reason, representation of a defendant in a criminal case 
by a part-time judge cannot be said to be per se inappropriate or unethical.

At the same time, Canon 2 admonishes that:

Judges should avoid impropriety and the appearance of impropri-
ety in all their activities.

For that reason, although such representation is not in and of itself 
inappropriate, the regular or exclusive representation of such defen-
dants by a Judge whose responsibilities include the issuance of criminal 
warrants or the trial of criminal cases might destroy the appearance of 
impartiality and integrity essential to the administration of justice and, 
therefore, be inappropriate.

In reaching this conclusion, we have been aware of the holding in Ga. 
Dept. of Human Resources v. Sistrunk, et al., 249 Ga. 543 (291 SE2d 524) 
(1982); however, in Hudson v. State, 250 Ga. 479 (299 SE2d 531) (1983), 
this Court declined to adopt a rule which would require disqualification of 
any part-time Judge serving as an attorney in a criminal defense action. As 
Judge Gregory stated at Page 482 of the Hudson opinion:

Further, we decline to adopt the broad rule proposed by defendant 
which would require automatic disqualification of every attorney 
in a criminal defense action where the attorney is simultaneously 
employed as either a state court solicitor or probate judge.

We therefore concluded that part-time Judges are not prohibited from 
representing defendants in criminal cases, subject to the reservations 
spelled out in the statutes and the Canons as above set forth.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON DECEMBER 17, 1987
FORMAL ADVISORY OPINION NO. 86-3

For references to Standard of Conduct 35, please see Rule 1.7(a).

For references to Standard of Conduct 36, please see Rules 1.7(a) 
and 2.2(a).

For references to Standard of Conduct 38, please see Rule 1.10(a).

Ethical Propriety Of County Attorneys Representing Criminal 
Defendants.

There is no basis for a per se ethical disqualification of county 
attorneys from the representation of criminal defendants, unless 
the defendant is charged with a violation of a county ordinance. 
Any conflict of interest raised by a county attorney’s representa-
tion of clients other than the county should be analyzed in the 
same fashion as any other conflict arising from the representation 
of differing or potentially differing interests. County attorneys 
must be especially sensitive to the possibility of conflict created 
by their role, if any, as prosecutor.

Correspondent requests guidance as to whether county attorneys or 
their partners or associates may represent criminal defendants.

The primary issue is potential conflict of interest. The position of 
county attorney obviously creates a lawyer-client relationship between 
the attorney and the county governmental unit. The county attorney is not 
called upon by election or oath of office to enforce the laws of the State. 
The county attorney is, however, authorized to prosecute violations of 
county ordinances on behalf of the county. When he or she is acting in 
such a capacity the duty to the county is similar to that of a solicitor to the 
state. Based on the reasoning of Proposed Formal Advisory Opinion No. 
86-2, it would be ethically improper for a county attorney to represent a 
criminal defendant charged with a violation of a county ordinance.

More generally, the county attorney’s obligation is zealous represen-
tation of the best interests of his or her client. Any conflict of interest cre-
ated by a county attorney’s representation of clients other than the county 
should be analyzed like any other conflict arising from the representation 
of differing or potentially differing interests. There is, therefore, no basis 
for a per se ethical disqualification of a county attorney or partners or 
associates from the representation of criminal defendants. In those spe-
cific situations in which such representation would violate Standards No. 
35 or 36, the representation is obviously prohibited. When representa-
tion is prohibited by Standard No. 35 or Standard No. 36, Standard No. 
38, as amended, would impute the disqualification of the attorney to all 
members of the firm.

While no per se disqualification bars county attorneys unless the 
defendant is charged with a violation of a county ordinance, a given 
county attorney may nevertheless be ethically disqualified from the rep-
resentation of criminal defendants in the county. Legal representation of 
county prosecution or law enforcement agencies may affect adversely the 
attorney’s independent professional judgment. All county attorneys need 
to be sensitive to the possibility of such potential conflict.

This advisory opinion is necessarily limited to the ethical propriety of the 
conduct in question. We offer no opinion on either the constitutional issues 
of ineffective assistance of counsel or statutory issues of disqualification.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA 
ON DECEMBER 17, 1987
FORMAL ADVISORY OPINION NO. 86-4

This opinion relies on both Directory Rules and Standards of Conduct 
that bear upon matters addressed by Rule 4.2.

Ethical Propriety of the Plaintiff’s Attorney in a Personal Injury 
Case Writing a Letter to the Insured Defendant which may Contain 
Legal Advice.

It is ethically improper for the plaintiff’s attorney in a personal 
injury case to write a letter to the insured defendant which con-
tains legal advice. The plaintiff’s lawyer can properly write a letter 
to the attorney for the insured and the insurer making an offer of 
settlement. The letter may properly request the lawyer to provide 
this information to the insured as well as the insurer. If the plain-
tiff’s lawyer needs information as to the name of the insured’s 
insurer, he or she may properly write the insured requesting this 
information. But the contents of the letter shall be limited to a 
request for the necessary information. The plaintiff’s attorney may 
not render legal advice to the insured.

It is ethically improper for the plaintiff’s attorney in a personal injury 
case to write a letter to the insured defendant which may contain legal 
advice. The problem is raised by letter to insureds notifying them of the 
potential liability of their insurers for failure to settle within policy limits.

It is important first to state the applicable rules of law. An insurer is 
normally liable only for any judgment within the policy limits. The insured 
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is normally liable for any judgment in excess of the policy limits. An insurer 
has a good faith duty to the insured, however, to settle a claim within the pol-
icy limits under the “equal consideration” rule. National Emblem Insurance 
Co. v. Pritchard, 140 Ga. App. 350, 231 S.E. 2d 126 (1976); United States 
Fidelity & Guaranty Co. v. Evans, 116 Ga. App. 93, 156 S.E. 2d 809, aff’d, 
223 Ga. 789, 158 S.E. 2d 243 (1967). The failure of the insurer to fulfill this 
good faith duty may cause the insurer to be liable for any excess judgment. 
State Farm Insurance Co. v. Smoot, 381 F.2d 331 (5th Cir. 1967).

These legal rules make apparent the reason a plaintiff’s attorney may 
wish to write the insured directly. The letter will lay the basis for seeking 
recovery against the insurer for the portion of a judgment rendered in 
excess of the policy limits. Attorneys for plaintiffs may also perceive an 
advantage in having the insurer know that the insured is fully aware of 
his or her rights. That is, the communication with the insured is a helpful 
pressure tactic.

Such a letter is impermissible, regardless of whether it is sent before 
or after the insured is represented by counsel. A lawyer is precluded 
from contacting a person represented by a lawyer as to matters relevant 
to the representation without the written consent of that person’s lawyer. 
Ga. Code of Professional Responsibility, DR 7-104(A)(1), Standard 
47. Georgia Advisory Opinion No. 10 (July 18, 1969) held that such 
contact with an insured defendant is not improper if undertaken before 
the defendant is represented by a lawyer and before an action is filed. 
Opinion 10, however, was written prior to the adoption of our current 
Code of Professional Responsibility and Standards of Conduct and was 
based upon former Bar Rule 3-109 which is very similar to our current 
DR 7-104(A)(1) and Standard 47. Apparently there was no counterpart 
to DR 7-104(A)(2) and Standard 49, which now prohibit a lawyer from 
giving legal advice to a person who is not represented by a lawyer, other 
than the advice to secure counsel, whenever the interests of the recipient 
are or may be in conflict with the interests of the lawyer’s client.

Advisory Opinion No. 10 was implicitly overruled upon the adoption 
of DR 7-104(A)(2) and Standard 48, and is now expressly overruled to 
the extent it conflicts with that Standard. Under Standard 48, a plaintiff’s 
attorney may communicate with the unrepresented potential defendant, 
but is precluded from rendering legal advice.

This is consistent with ABA Informal Opinion 1034 (May 30, 1968); 
which held that advising the insured of the effect of the insurer’s refusal 
to settle within policy limits constitutes “legal advice.” The ABA then 
quotes an earlier opinion, which involved a complaint about two col-
lection letters, but the language is nonetheless relevant and applicable.

The adroit wording of the questioned paragraphs avoids any 
direct statement or advice as to what the final results of seeking 
the threatened remedies will be, and no lawyer would be likely 
to be misled by it. In each case, however, the overall effect upon 
lay recipients of such letters probably will be, and probably was 
intended by the writer to be, that they had better “pay up or else.” 
Rather than state simply that if payment is not made as demanded, 
his clients will pursue all legal remedies available to them to 
enforce payment, the writer chooses to describe in legal terms the 
collection suits that will be filed and then to threaten, in addition, 
the proceedings [which will be pursued]. The only purpose of 
threatening such additional proceedings, which would have no 
direct connection with actions to collect debts, appears to have 
been to coerce and frighten the alleged debtors. ABA Informal 
Opinion 1034 at 219 citing ABA Informal Opinion 734.

Under Standard 48, a lawyer may communicate by letter with an 
adverse unrepresented person informing him of a demand on his insur-
ance carrier and that suit will be filed if the demand is not met by a cer-
tain date, and that he should seek counsel, but no more. Under Standard 
47, no communication with a represented adverse party is written consent 
without permission of adverse counsel.

It is obvious that the letter to the insured is meant for the insurer. It 
is equally obvious that the insured has a right to information not only as 
to his own legal rights, but also the legal duties of the insurer to him. It 
is not, however, obvious that the plaintiff’s attorney is the proper person 
to inform the insured of these rights and duties. The appropriate attorney 
for this purpose is the insured’s attorney. The problem here, of course, is 
that the attorney for the insured is also the attorney for the insurer. And 
given the context of the representation, it seems clear that the insurer 
would prefer that the insured not be made aware of its duty to settle the 
claim in good faith.

The lawyer representing the insured and the insurer thus faces an 
apparent dilemma. But the dilemma is only apparent. He or she rep-
resents the insured as a client and has a duty to keep the insured fully 

informed by virtue of the rules of ethics. See Proposed Georgia Rules and 
Disciplinary Standards of Conduct, Rule 1.4; Rogers v. Robson, Masters, 
Ryan, Brumund & Belom, 81 Ill. 2d 201, 40 Ill. Dec. 816, 407 N.E. 2d 
47 (1980). The lawyer for the insurer has a duty to inform the insured 
not only of any offer of settlement; See Proposed Georgia Rules and 
Disciplinary Standards of Professional Conduct, Rule 1.2(c), but also of 
the potential liability of the insurer for a bad faith refusal to accept any 
reasonable offer within the policy limits. Id. Rule 1.4(b).

To recognize that the plaintiff’s lawyer has a right to communicate 
directly with the insured as to his or her rights would create new problems. 
Apart from the rules of ethics, to recognize that the plaintiff’s lawyer has 
a right so to advise the insured may well create a duty on the part of the 
lawyer to do so. For if the lawyer can advise the adversary client for the 
purpose of laying a predicate for the insurer’s liability for an excess judg-
ment, but fails to do so, he or she may be liable to the client for malpractice.

The plaintiff’s lawyer can properly write a letter to the attorney for 
the insured and the insurer making the offer of settlement. The letter may 
properly request the lawyer to provide this information to the insured as 
well as the insurer. The failure of the insured’s lawyer to do so would 
be breach of the lawyer’s duty to keep the client informed and may well 
subject the lawyer to liability.

If the plaintiff’s lawyer needs information as to the name of the 
insured’s insurer, he or she may properly write the insured requesting this 
information. But the contents of the letter shall be limited to no more than 
a demand, a request for the necessary information and a suggestion to seek 
counsel. The plaintiff’s attorney may not render legal advice to the insured. 
Ga. Code of Professional Responsibility, DR 7-104(A)(2) and Standard 48.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON MAY 12, 1989
FORMAL ADVISORY OPINION NO. 86-5

For references to Standard of Conduct 24, please see Rule 5.5(a).

For references to Rule 3-103 (Canon III) please see Rule 5.5(a).

For references to EC 3-1, please see Comment 2 of Rule 5.5.

For references to EC 3-2, please see Rule 1.1 and Comment 5 of 
Rule 1.1.

For references to EC 3-6, please see Rule 5.3(b) and Comment 1 
of Rule 5.3.

For references to DR 3-101(A), please see Rule 5.5(a).

For references to DR 3-102(A), please see Rule 5.4(a).

For references to DR 3-103, please see Rule 5.4(b).

Ethical Propriety of Lawyers Delegating to Nonlawyers the Closing 
of Real Estate Transactions.

The closing of real estate transaction constitutes the practice of 
law as defined by O.C.G.A §15-19-50. Accordingly, it would be 
ethically improper for lawyers to permit nonlawyers to close real 
estate transactions. Certain tasks can be delegated to nonlawyers, 
subject to the type of supervision and control outlined in State Bar 
Advisory Opinion No. 21. The lawyer cannot, however, delegate 
to a nonlawyer the responsibility to “close” the real estate transac-
tion without the participation of an attorney.

Correspondent asks whether it is ethically permissible for a lawyer to 
delegate to a nonlawyer the closing of real estate transactions. This ques-
tion involves, among other things, an interpretation of Standard 24, Rule 
3-103 (Canon III), EC 3-1, EC 3-2, EC 3-6, DR 3-101 (A), DR 3-102 
(A), and DR 3-103. With the exception of Standard 24, all of the forego-
ing Ethical Considerations and Directory Rules are cited and quoted in 
State Bar Advisory Opinion No. 21 (attached hereto).

Standard 24 provides as follows:

A lawyer shall not aid a nonlawyer in the unauthorized practice 
of law. A violation of this Standard may be punished by a public 
reprimand.

 
As the role of nonlawyers (particularly paralegals and legal secretar-

ies) in the closing of real estate transactions has expanded in recent years, 
questions have arisen as to the scope of duties which can be delegated to 
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nonlawyers. A general discussion of duties which may ethically be del-
egated to nonlawyers can be found in State Bar Advisory Opinion Nos. 
19 and 21. In short, those Advisory Opinions stress that:

Avoidance of charges that the paralegal is engaging in the unau-
thorized practice of law may be achieved only by strict observance 
of the direction found in EC 3-6, quoted above, indicating that del-
egation of activities which ordinarily comprise the practice of law 
is proper only if the lawyer maintains a direct relationship with the 
client involved, supervises and directs the work delegated to the 
paralegal and assumes complete ultimate professional responsibil-
ity for the work product produced by the paralegal. Supervision 
of the work of the paralegal by the attorney must be direct and 
constant to avoid any charges of aiding the unauthorized practice 
of law. State Bar Advisory Opinion No. 21.

The question to be addressed in this opinion is whether the closing 
of a real estate transaction constitutes “the practice of law.” This in turn 
depends upon what it means to “close” a real estate transaction. If the 
“closing” is defined as the entire series of events through which title 
to the land is conveyed from one party to another party, it would be 
ethically improper for a nonlawyer to “close” a real estate transaction.

O.C.G.A. §15-19-50 states that the “practice of law” includes 
“conveyancing,” “the giving of any legal advice,” and “any action 
taken for others in any matter connected with the law.” In Georgia Bar 
Association v. Lawyers Title Insurance Corporation, 222 Ga. 657 (1966), 
the Supreme Court of Georgia characterizes the “closing of real estate 
transactions between applicants for title insurance and third persons” 
as the rendering of legal services and advice. Moreover, to the extent 
that any legal advice is given during any part of the closing, this would 
constitute “the practice of law” by definition and could not be ethically 
delegated to nonlawyers.

In light of all of the foregoing, it appears that the closing of real estate 
transactions constitutes the practice of law as defined by O.C.G.A. §15-
19-50. Accordingly, pursuant to Standard 24, Canon III, and the Ethical 
Considerations and Disciplinary Rules cited above, it would be ethically 
improper for a lawyer to aid nonlawyers to “close” real estate transac-
tions. This does not mean that certain tasks cannot be delegated to non-
lawyers, subject to the type of supervision and control outlined in State 
Bar Advisory Opinion No. 21. The lawyer cannot, however, delegate to a 
nonlawyer the responsibility to “close” the real estate transaction without 
the participation of an attorney.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON DECEMBER 17, 1987
FORMAL ADVISORY OPINION NO. 86-7

For references to Standard of Conduct 31, please see Rules 1.5(a) 
and 1.8(j).

For references to Standard of Conduct 30, please see Rule 1.7(a).

For references to Standard of Conduct 33, please see Rule 1.8(a).

This opinion also relies on the Canons of Ethics, specifically 
Ethical Consideration 5.7 that bears upon matters addressed by 
Comment 10 of Rule 1.8.

Ethical Propriety Of A Lawyer’s Acquisition Of A Security Interest 
In Marital Property To Secure Attorney’s Fees In A Domestic 
Relations Case.

An attorney may acquire a security interest in marital property to secure 
reasonable attorney’s fees in a domestic relations case if the security agree-
ment is fully disclosed and consented to by the client in writing, and does 
not violate any court order. The security interest may serve no other purpose.

Correspondent asks whether it is ethically proper for a lawyer to 
take a security interest in marital property1 to secure his or her fee in a 
domestic relations case.

The question presented involves an interpretation of Standard No. 31.

A lawyer shall not acquire a proprietary interest in the cause of 
action or subject matter of litigation he is conducting for a client, 
except that he may:

(a) acquire a lien granted by law to secure his fee or expenses.

Standard No. 31’s roots are in the common law crime of champerty. 

It is designed to prevent attorneys from acquiring financial interests in 
the outcome of litigation other than an attorney’s interests in reasonable 
attorneys fees.2 Standard No. 31 excepts “acquir/ing/ a lien granted by 
law to secure . . . fee/s/ or expenses.

Standard No. 31 is taken from Directory Rule 5-103. Interpretative 
guidance for Directory Rule 5-103 is found in the aspirational statement 
of Ethical Consideration 5-7.

The possibility of an adverse effect upon the exercise of free 
judgment by a lawyer on behalf of his client during litigation 
generally makes it undesirable for the lawyer to acquire a pro-
prietary interest in the cause of his client or otherwise to become 
financially interested in the outcome of the litigation. However, 
it is not improper for a lawyer to protect his right to collect a fee 
for his services by the assertion of legally permissible liens, even 
though by doing so he may acquire an interest in the outcome 
of litigation.

The guidance of Ethical Consideration 5-7 is that “liens granted by 
law” should be read broadly as the equivalent of “legally permissible 
liens rather than narrowly as statutory charging liens and retaining liens 
for the benefit of attorneys.” Such an interpretation is consistent with 
the champerty concerns underlying Standard No. 31, in that legally per-
missible liens used to secure attorneys fees do not create any financial 
motive for the attorney beyond that of collecting reasonable attorneys 
fees. A security interest in marital property used to secure attorneys fees 
in a domestic relations case is therefore permitted by Standard No. 31.

It would be improper to use such an arrangement to secure fees if it 
created an impermissible financial conflict in violation of Standard No. 
30. Standard No. 30 would be violated if the attorney’s security interest 
in the marital property would, or reasonably could, affect the exercise of 
the attorney’s independent professional judgment on behalf of the client. 
An exception is provided under Standard No. 30 when the client gives 
written consent after full disclosure of the conflict’s potential for affect-
ing the attorney’s independent professional judgment. Accordingly, an 
attorney may acquire a security interest in marital property to secure his 
or her fee in a domestic relations case if the client consents in writing 
after full disclosure, so long as the lawyer does not violate a court order.3

Consistent with the requirements of this opinion, the interest acquired 
by the attorney must be a security interest to secure reasonable attorneys 
fees. Any interest acquired in the subject matter of litigation beyond that 
necessary to secure fees would be in violation of Standard No. 31 and 
could violate Standard No. 33 as well. The Bar is cautioned that there 
are ethical opinions in other jurisdictions finding violation of DR 5-103 
in situations in which the interest acquired by the attorney in the subject 
matter of litigation was not a security interest.4
__________
1 Marital property is defined in Georgia as “that property acquired as a 
direct result of the labor and investment of the /parties/during the marriage. 
. . .” Courtney v. Courtney, 256 Ga. 97, 98 (1986), citing White v. White, 
253 Ga. 267, 269 (1984). See also Moore v. Moore, 249 Ga. 27 (l982). 
The legal issues raised by using marital property as security for attorney 
fees in a domestic relations case are not addressed in this advisory opinion.
2 Proprietary interests are prohibited under Standard No. 31. It is pos-
sible to interpret the term “proprietary” to exclude interests which serve 
only as security for fees. See, for example, Oklahoma Bar Association 
Advisory Opinion No. 297, May 16, 1980. It is, however, not necessary 
to attempt a definition of “proprietary” here.
3 In accord, Greater Cleveland Bar Association, Advisory Opinion No. 
151 (May 11, 1983). See, also, Giles v. Russell, 222 Kan. 629, 567 P.2d 
845 (1977).
4 See, for example, ABA Informal Opinion No. 1397.
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Ethical Propriety Of Filing A Lawsuit In Order To Be Within 
The Statute Of Limitations, But Before Sufficient Information Is 
Acquired To Determine If A Legitimate Cause Of Action Exists.

It is not ethically improper for an attorney to file a lawsuit before 
complete factual support for the claim has been established 
provided that the attorney determines that a reasonable attorney 
would conclude that there is a reasonable possibility that facts 
supporting the cause of action can be established after the filing 
of the claim; and provided further that the attorney is not required 
by rules of procedure, or otherwise to represent that the cause of 
action has an adequate factual basis. If after filing it is discovered 
that the lawsuit has no merit, the attorney will dismiss the lawsuit 
or in the alternative withdraw.

Question Presented:

Are there ethical prohibitions against filing suit when the lawyer 
does not know whether facts exist which would constitute a cause of 
action, and the information needed to make that determination cannot 
be acquired prior to the expiration of the pertinent statute of limitations?

Opinion:

It cannot be determined from these facts whether filing of the suit 
would constitute a violation of O.C.G.A. §9-15-14, or of the require-
ments of Yost v. Torok, 256 Ga. 92 (1986); nor is such determination 
within the scope of an ethical opinion. This opinion considers only 
whether the applicable ethical regulations proscribe filing suit in the situ-
ation described by correspondent.

There is no Standard of Conduct directly applicable. Specifically, no 
Standard of Conduct speaks to the situation in which the facts presented 
by a client suggest a cause of action, but additional facts are necessary for 
the attorney to make a clear assessment of the claim. Accordingly, the fil-
ing of the claim alone cannot be the basis for discipline in Georgia under 
the present Standards of Conduct. If, however, the attorney is required, 
by rules of procedure or otherwise, to represent that the cause of action 
has an adequate factual basis, the attorney cannot make that representa-
tion in the situation in question. To make such a representation in this 
situation would constitute a violation of Standard 4 and would subject 
the attorney to discipline.

If such a representation is required, the effect of the proscription may 
be to postpone the filing of the suit to beyond the date of the applicable 
statute of limitations. That is a matter for ethical regulation only if the 
delay in the investigation prior to the filing was caused by the attorney’s 
“willful neglect” (constituting a violation of Standard 44 for which dis-
cipline is sanctioned).

The absence of Standards of Conduct does not, however, leave 
the lawyer without a source of guidance. The canons, ethical consid-
erations, and directory rules are helpful in dealing with the question 
presented.

This guidance is found in the Georgia Code of Professional 
Responsibility:

DR 7-102 — Representing a Client Within the Bounds of the Law.
(A) In his representation of a client, a lawyer shall not:

(2) knowingly advance a claim or defense that is unwarranted 
under existing law, except that he may advance such claim or 
defense if it can be supported by good faith argument for an 
extension, modification, or reversal of existing law.

DR 7-102(A)(2) creates a subjective test by use of the term “know-
ingly.” It is violated when the attorney knows that the proposed claim 
is unwarranted. Such knowledge is not present in the situation in 
question.

EC 7-4 and EC 7-5 advise the attorney to avoid “frivolous” claims. 
Claims may be frivolous because the legal arguments for a cause of 
action are frivolous, or because factual support is clearly lacking for any 
cause of action. Only the second form of frivolousness is in question 
here. Consistent with the overall structure of the Code of Professional 
Responsibility, EC 7-4 creates an objective standard for the attorney which 
is more demanding than the subjective standard of DR 7-102(A)(2). A 
claim is frivolous under EC 7-4 when there is no reasonable possibility of 
the existence of the factual basis for the cause of action. EC 7-4 does not 
require complete factual support for the cause of action prior to the filing, 
but does require that a reasonable attorney would conclude that there is a 
reasonable possibility that facts supporting the claim can be established 
after the claim is filed. EC 7-4 permits, for example, the use of discovery 
to determine if the factual basis of a claim exists if there is a reasonable 

possibility that is does. This use is consistent with part of the purpose of 
discovery, i.e., to reveal facts which require dismissal of a claim.

In the situation in question, the attorney is acting consistent with 
ethical guidance if he or she determines that a reasonable attorney 
would conclude that there is a reasonable possibility that facts support-
ing the cause of action can be established after the filing of the claim.
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For references to Standard of Conduct 22(b), please see Rule 1.16(d).

Assertion of Attorneys’ Retaining Liens.

Question Presented:

What are the ethical duties of a lawyer under Standard 22(b) with respect 
to the return of a client’s papers and property when the lawyer has not been 
paid in view of the statutory retaining lien authorized by O.C.G.A. §15-19-
14(a) (Conflict between Standard 22(b) and Attorneys’ Holding Lien)?

Summary Answer:

An attorney’s ethical obligation not to cause prejudice to his or her 
client is paramount over rights under the lien statute. Accordingly, an 
attorney may not to the prejudice of a client withhold the client’s papers 
or properties upon withdrawal as security for unpaid fees.

Opinion:

Section 15-19-14(a) of the Georgia Code gives attorneys a lien for 
services rendered on their clients’ papers and moneys in their possession. 
Specifically, that statute provides as follows:

Attorneys at law shall have a lien on all papers and money of their 
clients in their possession for services rendered to them. They may 
retain the papers until the claims are satisfied and may apply the 
money to the satisfaction of the claims. 

[T]he lien attaches to the fruits of the labor and skill of the attor-
ney, whether realized by judgment or decree, or by virtue of an award, 
or in any other way, so long as they are the results of his exertions. 
Brotherton v. Stone, 197 Ga. 74, 74-75(3) (1943) quoting Middleton v. 
Westmoreland, 164 Ga. 324(1-b), 329 (1927).

This definition suggests that anything the attorney prepared or attains 
for the client can be subject to the statutory lien if the client fails to pay 
the attorney’s fee. By way of illustration and not limitation, the following 
items are examples of client papers to which a lien may attach: Anything 
which the client gives to the attorney to use or consider in the represen-
tation; Evidence, including demonstrative evidence, photographs, state-
ments of witnesses, affidavits, deposition and hearing transcripts, exhib-
its and physical evidence; Expert evidence, including tests, opinions and 
reports; Agreements, contracts, instruments, notes and other documents 
used or to be used in transactions of any kind; Corporate records, minute 
books and records of organizations; Wills, trusts and other estate plan-
ning documents; and Legal memoranda and analyses.

The power to exercise this statutory right is not without limitation, 
however, in view of Standard 22(b) of the Standards of Conduct of the 
Rules of the State Bar of Georgia which mandates as follows:

A lawyer shall not withdraw from employment until he has taken 
reasonable steps to avoid foreseeable prejudice to the rights of his 
client, including . . . delivering to the client all papers and property 
to which the client is entitled and complying with applicable laws 
and rules. 

Due to the facial conflict between the grant of power in the lien statute 
and the limitation that Standard 22(b) imposes on that power, this opin-
ion will address whether and when an attorney ethically may exercise his 
or her statutory lien rights upon withdrawal of representation.

As a general rule, an attorney cannot exercise statutory lien rights 
to the foreseeable prejudice of the client. Such ethical considerations 
maintain preeminence over legislative grants of power to attorneys. For 
example, First Bank & Trust Co. v. Zagoria, 250 Ga. 844, 302 S.E. 2d 
676 (1983), held inapplicable in cases of attorney malpractice the liabil-
ity shield legislatively afforded by the professional corporate statute. The 
Supreme Court “has the authority and in fact the duty to regulate the law 
practice.…” Id. at 845, 302 S.E. 2d at 675. Although recognizing the 
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right of the legislature to enact technical rules governing corporations, 
Zagoria cautioned that the legislature “cannot constitutionally cross the 
gulf separating the branches of government by imposing regulations 
upon the practice of law.” Id. at 845-46, 302 S.E. 2d at 675.

Despite the existence of the lien statute, and because “[a] lawyer’s rela-
tionship to his client is a very special one,” id. at 846, 302 S.E. 2d at 675, 
the power of attorneys to exercise their rights under the lien statute must 
give way to their ethical obligation not to cause their clients prejudice. The 
majority of jurisdictions that have considered this question are in accord.

Standard 22(b) prohibits attorneys from holding their clients’ papers 
if such an action foreseeably will cause them prejudice. The right to 
claim a lien in such papers under the statute will not protect the attorney 
in the case of prejudice to the client. Because it would be only in the 
rarest of circumstances that a client could be deprived of his or her files 
without eventually suffering some prejudice, the better practice is for 
attorneys to forgo retention of client papers in all but the clearest cases. 
This practice would avoid the necessity of speculating whether an attor-
ney’s action might cause some future harm.

In accord with certain other jurisdictions, however, we limit the 
duty to turn over client files and papers to those for which the client has 
been or will be charged, that is, all work products created during “bill-
able time.”1 For matters that are handled under arrangements other than 
hourly charges, any work product intended for use in the case would be 
included in those documents that should be returned to the client.2 For 
example, because attorneys do not bill clients for the creation of time 
records and they would not be used in the case (absent a claim for fees), 
these records would probably be retained.

Despite the obligation to return original documents to their clients, 
attorneys are entitled to keep copies of their clients’ files.3 Absent a prior 
agreement that the client will be responsible for copying charges, however, 
the attorney bears the cost of copying.4 Notably, even if such an agreement 
exists, in the event that the client refuses to pay, the attorney must advance 
the cost and then add the charge to the client’s outstanding bill.5

We do not endorse the practice of some jurisdictions of allow-
ing the attorney to require the client to post comparable security 
before releasing the papers.6 To allow an attorney to require security 
in a bona fide fee dispute would be unfair to the client because it 
may require him or her to encumber property without justification. 
However, if the client offers to post security for the attorneys’ fees 
and expenses pending resolution of a dispute, the attorney must release 
the papers. Similarly, we do not unequivocably approve the practice of 
some jurisdictions of holding summary hearings because this is likely 
to result in duplicative proceedings.7

Therefore, we conclude that an attorney’s ethical obligation not to 
cause prejudice to his or her client is paramount over rights under the 
lien statute. Accordingly, an attorney may not to the prejudice of a client 
withhold the client’s papers or properties upon withdrawal as security 
for unpaid fees.
__________
1 See, e.g., San Francisco Comm. Opin. No. 1984-1.
2 See also Michigan Opin. No. CI-926.
3 See id. See also New Jersey Sup. Ct. Advis. Comm. Opin. No. 554 
(May 23, 1985).
4 See San Francisco Comm. Opin. No. 1984-1.
5 See id.
6 See Foor v. Huntington National Bank, No. 85AP-167, slip op. (Feb. 
11, 1986); Michigan Op. No. CI-930 (May 4, 1983).
7 See Foor v. Huntington National Bank, No. 85AP-167, slip op. (Feb. 
11, 1986).
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For references to Standard of Conduct 47 and DR 7-104(a)(1), 
please see Rule 4.2.

See Comment [4A] to Rule 4.2 for information not discussed in 
this opinion but relevant to the ethical issue presented. In particu-
lar, on November 3, 2011, the Supreme Court of Georgia amended 
Comment [4A] which modified the circumstances when a lawyer 
is prohibited from interviewing an employee of a corporation 
which is an opposing party in litigation. The amended Comment 
[4A] should be considered in conjunction with the opinion below.

Please note that this opinion cites to a State Bar of Georgia 
Proposed Rule of Professional Conduct, Rule 4.2, which was 

being considered in 1987 (see Footnote 1). This particular version 
of the proposed rule was never approved or issued.

Ethical propriety of a lawyer interviewing the officers and employees 
of an organization when that organization is the opposing party in 
litigation without consent of organization.

An attorney may not ethically interview an employee of a corporation 
which is an opposing party in pending litigation without the consent of 
the corporation or the corporation’s counsel where the employee is either:

1) an officer or director or other employee with authority to bind the 
corporation; or

2) an employee whose acts or omissions may be imputed to the cor-
poration in relation to the subject matter of the case.

Correspondent asks when it is ethically proper for a lawyer to inter-
view the officers and employees of an organization, when that orga-
nization is the opposing party in litigation, without the consent of the 
organization’s counsel.

This question involves, among other things, an interpretation of 
Standard 47 of Rule 4-102 of the Rules and Regulations of the State 
Bar of Georgia [Georgia Code of Professional Responsibility DR 7-104 
(A)(1)], and the State Bar of Georgia Proposed Rules of Professional 
Conduct Rule 4.2. Standard 47 of Rule 4-102 of the Rules and 
Regulations of the State Bar of Georgia provides as follows:

During the course of his representation of a client, a lawyer shall not 
communicate or cause another to communicate on the subject of the 
representation with a party he knows to be represented by a lawyer 
in that matter unless he has the prior written consent of the lawyer 
representing such other party or is authorized by law to do so. A 
violation of this standard may be punished by a public reprimand.1

The American Bar Association has implied that the foregoing pro-
hibition applies only to certain employees of the organization. ABA 
Informal Opinion 1410 (1978) concluded that no communication with 
an officer or employee of a corporation with the power to commit the 
corporation in the particular situation may be made by opposing counsel 
unless he has the prior consent of the designated counsel of the corpora-
tion or unless he is authorized by law to do so.

The consensus view in other jurisdictions seems to be that an attorney 
may interview an employee of a corporate defendant without the consent 
of either the corporation or its counsel if the employee is not the person 
for whose acts or omissions the corporation is being sued and if the 
person is not an officer or director or other employee with authority to 
bind the corporation. On the other hand, an attorney may not ethically 
interview an employee of a corporation which is an opposing party in 
pending litigation without the consent of the corporation or the corpora-
tion’s counsel where the employee is either:

1) An officer or director or other employee with authority to bind the 
corporation;

2) An employee whose acts or omissions may be imputed to the cor-
poration in relation to subject matter of the case.2

If the employee does not fall into either of the foregoing categories, 
an attorney may contact and interview the employee without the prior 
consent of the corporation or its counsel.
__________
1 Rule 4.2 of the Proposed Rules of Professional Conduct states as fol-
lows: In representing a client, a lawyer shall not communicate about the 
subject of the representation with a party or person the lawyer knows 
to be represented by another lawyer in the matter, unless the lawyer 
has the written consent of the other lawyer as to communications with 
a party or has the consent of the other lawyer as to communications 
with persons represented by another lawyer, or is authorized by law to 
do so. The comment to Rule 4.2 amplifies the Rule as follows: In the 
case of an organization, this Rule prohibits communications by lawyers 
concerning the matter in representation with anyone having a managerial 
responsibility on behalf of the organization and with any other person 
whose act or omission in connection with that matter may be imputed 
to the organization for purposes of civil or criminal liability or whose 
statements may constitute an admission on the part of the organization, 
when the organization is known to be represented by another lawyer. If 
an agent or employee of the organization is represented in the matter by 
his or her own counsel, the consent by that counsel to a communication 
will be sufficient for purposes of this Rule.
2 See ABA/BNA Lawyer Manual of Professional Conduct, Section 71:308.
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For references to Standard of Conduct 26, please see Rule 5.4(a).

Ethical Propriety of an Attorney-Employee Sharing Attorney’s Fees 
with a Lay Organization-Employer. 

It is ethically permissible for an attorney-employee to collect 
attorney’s fees on a note or loan which fees accrue to the benefit 
of the attorney’s employer, where the attorney’s fees are regarded 
as stipulated liquidated damages under Georgia law.

Correspondent asks if it is ethically permissible for an attorney to 
collect attorney’s fees which would accrue to the benefit of the attor-
ney’s employer, a lay organization, in the following situation: A bank 
employs a full time, licensed, attorney to handle collections, foreclosures 
and bankruptcies. Contracts signed by the bank’s customers provide for 
15 percent of the unpaid balance as attorney’s fees if the loan goes into 
default and has to be collected by or through an attorney.

Standard No. 26 provides, in part, that “a lawyer or law firm shall not 
share legal fees with a nonlawyer....”

The policy behind this prohibition against fee sharing between a lawyer 
and a layman is the preservation of a lawyer’s independent professional 
judgment. It is feared that laymen, or lay organizations, sharing a financial 
interest in the representation and not being under professional obligations, 
may influence the attorney’s judgment against the client’s welfare.

The conduct in question here is not in violation of this policy. The lay 
organization, with whom the fees are shared, is the client. No influence 
on independent professional judgment contrary to the interests of the cli-
ent is present. This situation is clearly distinguishable from the numerous 
advisory opinions and cases prohibiting fee sharing with a nonlawyer 
other than the client. Curran v. Department of the Treasury, 805 F.2d 
1406 (1986); National Treasury Employees Union v. United States, 656 
F.2d 848 (1981).1

The Committee concludes that fee sharing with the employer bank 
is not prohibited under Standard No. 26. The Committee also notes that 
the conduct described by correspondent is not fee sharing in the sense 
of that term in Standard No. 26. In correspondent’s situation, statutory 
attorney’s fees are regarded as stipulated liquidated damages for collec-
tion costs, belonging to the client. The attorney is then free to contract 
with the client for the agreed upon fee or any other fee.2 Rylee v. Bank 
of Statham, 7 Ga. App. 489 (1918).

The requirements of O.C.G.A. § 13-1-11, that collection efforts must 
be made “by and through an attorney” in order to enforce this statutory 
attorney’s fees provision, have been met. See, United States v. Allen, 699 
F.2d 1117 (1983); In re East Side Investors, 694 F.2d 242 (11th Cir. 1982); 
In re Village Apartment Associates, 9 B.R. 211 (Bkrtcy. N.D. Ga. 1981).
__________
1 See, also, MASSACHUSETTS BAR OPINION 84-1 (1984).
2 See, also ABA FORMAL OPINION NO 157.
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For references to Standard of Conduct 48, please see Rule 4.3(a) 
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Ethical Propriety of Sending Notice Pursuant to O.C.G.A. § 51-12-
14 to an Unrepresented Party.

It is ethically permissible to send the notice required by O.C.G.A. 
§ 51-12-14 to an unrepresented party. An attorney sending the 
required notice, however, must do so in such a manner as to 
inform the unrepresented opposing party that the notice is sent 
merely to establish a claim for interest, that it is not to be con-
strued as legal advice, and that the attorney sending the notice 
represents the opposing interests in the dispute.

Correspondent asks if it is a violation of Standard 48 of the Rules and 
Regulations of the State Bar of Georgia for correspondent to comply with 
the notice requirement of O.C.G.A. § 51-12-14 by sending a demand 
notice to an unrepresented party. That statute requires that written notice 

of the demand for unliquidated damages be sent to the person “against 
whom the claim is made” in order to entitle the claimant to receive twelve 
(12) percent interest on judgments in excess of unliquidated damages.1

Standard 48 provides:

During the course of his representation of a client a lawyer shall 
not give advice to a person who is not represented by a lawyer, 
other than the advice to secure counsel, if the interests of such 
person are or have a reasonable possibility of being in conflict 
with the interests of his client.

In interpreting Standard 48 in Formal Opinion No. 86-4 (86-R7), the 
Board concluded that it was ethically improper for a plaintiff’s attorney 
to send a letter directly to an insured defendant which would notify the 
defendant about the potential liability of his or her insurer for failure to 
settle within policy limits. The letter would be considered “legal advice” 
in that plaintiff’s attorney impliedly would be advising settlement within 
policy limits. Accord, ABA Informal Opinion 734 (June 16, 1964). The 
Opinion correctly focused upon the policy behind Standard 48 which is 
to avoid creating in an unrepresented party a false impression that the 
attorney is advising in accordance with the unrepresented party’s inter-
ests or is neutral in the dispute. The present situation is distinguishable. 
Where an attorney sends a formal notice which is required by law, there 
is much less concern that a false impression will be created.

It is ethically permissible to send the notice required by O.C.G.A. 
§ 51-12-14, stating specifically that it is a notice rather than advice. 
An attorney sending the required notice, however, must do so in such 
a manner as to inform the unrepresented opposing party that the notice 
is sent merely to establish a claim for interest, that it is not to be con-
strued as legal advice, that the recipient may seek his independent legal 
advice and that the attorney sending the notice represents the opposing 
interests in the dispute.2
__________
1 The full text of O.C.G.A. § 51-12-14 is as follows:
 

“Procedure for demand of unliquidated damages in tort actions; 
when interest may be recovered.

(a) Where a claimant has given written notice by registered or certi-
fied mail to a person against whom claim is made for unliquidated 
damages in a tort action and the person against whom such claim is 
made fails to pay such amount within 30 days from the mailing of 
the notice, the claimant shall be entitled to receive interest on the 
claimed sum if, upon trial of the case in which the claim is made, the 
judgment is for an amount not less than the sum claimed.
(b) The written notice referred to in subsection (a) of this Code 
section may be given on only one occasion and shall specify that 
it is being given pursuant to this Code section.
(c) The interest provided for by this Code section shall be at the 
rate of 12 percent per annum and shall begin to run from the thir-
tieth day following the date of the mailing of the written notice 
until the date of judgment.
(d) Evidence or discussion of interest on liquidated damages, as 
well as evidence of the offer, shall not be submitted to the jury. 
Interest shall be made a part of the judgment upon presentation of 
evidence to the satisfaction of the court that this Code section has 
been complied with and that the verdict of the jury or the award 
by the judge trying the case without a jury is equal to or exceeds 
the amount claimed in the notice.
(e) This Code section shall be known and may be cited as the 
“Unliquidated Damages Interest Act.” (Ga. L. 1968, p. 1156, §1, 
Ga. L. 1975, p. 395, §1; Ga. L. 1981, p. 681, §1.)”

2 If the adverse party is represented, the statutory notice need not contain 
the disclaimers here described, but must be sent to the adverse party’s 
attorney rather than the party. Standard 47.
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This opinion relies on the Canons of Ethics, including both 
Directory Rules and Ethical Considerations that bear upon matters 
directly addressed by Comment 2 of Rule 3.5.

Ethical propriety of an attorney/city council member’s representing 
private clients before city council-appointed Judges of the Recorder’s 
Court if the attorney abstains from voting on the appointment.

An attorney, who is also a member of the city council, should 
avoid representing private clients before the Recorder’s Court 
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when the city council appoints the judges of the Recorders Court, 
and should not abstain from voting on judicial appointments.

Correspondent asks if it is ethically proper for an attorney, who is 
also a member of the city council, to represent private clients before 
Recorder’s Court, when the city council appoints the Judges of the 
Recorder’s Court, if the attorney abstains from voting on judicial 
appointments.1 Correspondent also asks if other members of his or 
her law firm would be prohibited from such representation by imputed 
disqualification.

A full response to this inquiry would go beyond the ethical regu-
lations and requires interpretation of Young v. Champion, 142 Ga. 
App. 687 (1977), in which the Court upheld the disqualification of a 
Commissioner from representation before a Recorder’s Court judge who 
was appointed by the Commission. The Advisory Opinion Board, how-
ever, is without authority to interpret court opinions.

There are no Georgia Standards of Conduct applicable to this particu-
lar situation. The Advisory Opinion Board is not, however, limited to 
disciplinary issues in its interpretations of the ethical regulations of the 
State Bar of Georgia. The Board therefore offers ethical advice based on 
the applicable ethical regulations.

Directory Rule 8-101(a)(2) provides:

“A lawyer who holds public office shall not use his public 
position to influence, or attempt to influence, a tribunal to act 
in favor of himself or a client.” The city council is, in the situa-
tion in question, in the position of employer of the Judge of the 
Recorder’s Court. There is inherent influence in such a position. 
An attorney/council member who appears before that Judge 
exercises that influence however unintentional the “use” of it 
may be and however determined both the Judge and the attorney 
may be to avoid its effect. Even the effort to avoid the effect 
changes the nature of the relationship between the Judge and 
the attorney. As a matter of ethical advice, we believe that the 
attorney/council member should avoid representation before the 
Judge of the Recorder’s Court.

Correspondent’s question seeks to avoid the inherent influence of 
his or her position by abstaining from all voting on the appointment of 
the Judges of the Recorder’s Court. We cannot advise abstention as a 
remedy. The attorney, as noted in Ethical Consideration 8-6, is uniquely 
qualified to evaluate the qualifications of those seeking appointment to 
the bench. Lawyers have a “special responsibility to aid in the selection 
of only those who are qualified.” EC 8-6. The attorney/council member 
should not avoid that public responsibility for private gain. To do so 
would be counter to the ethical advice of Ethical Consideration 8-8, 
“A lawyer who is a public officer, whether full or part-time, should not 
engage in activities in which his personal or professional interests are or 
foreseeably may be in conflict with his official duties.”

If correspondent follows the advice of this Opinion he will disqualify 
himself from representation before the Judges of the Recorder’s Court. 
That disqualification is personal and is not imputed to the other members 
of the firm. In this case there are no concerns of conflicts of interest or 
confidentiality requiring imputed disqualification.2
__________
1 This opinion would not apply where city council members do not par-
ticipate in appointing city judges.
2 The Board notes that its opinion in this case, and the holding of Young 
v. Champion, appear to be contrary to the following Advisory Opinions 
from other jurisdictions: Adv. Opin. #5 (New Hampshire, 10/23/81); 
Adv. Opin. #84-18 (South Carolina, undated); Adv. Opin. CI #990 
(Michigan 12/13/83).

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON SEPTEMBER 13, 1991
FORMAL ADVISORY OPINION NO. 91-1

This opinion relies on Standard of Conduct 30 and Ethical 
Consideration 5-6 that bear upon matters directly addressed by 
Rule 1.7. Rule 1.7 indicates that consent to representation of two 
clients with potentially conflicting interests must be “informed” 
and “confirmed in writing,” and be preceded by a separate writing 
that also advises the clients of “reasonably available alternatives” 
to the representation.

The Form Notification and Consent Letter, which is an adden-
dum to this opinion continues to be useful and valid.

Ethical propriety of drafter of will serving as executor.

It is not ethically improper for a lawyer to be named executor or 
trustee in a will or trust he or she has prepared when the lawyer 
does not consciously influence the client in the decision to name 
him or her executor or trustee, so long as he or she obtains the cli-
ent’s written consent in some form or gives the client written notice 
in some form after a full disclosure of all the possible conflicts of 
interest. In addition, the total combined attorney’s fee and executor 
or trustee fee or commission must be reasonable and procedures 
used in obtaining this fee should be in accord with Georgia law.

Question Presented:

Is it ethically proper for a lawyer to be named executor or trustee in a 
will or trust her or she has prepared?

Opinion:

Disciplinary Standard of Conduct No. 30 provides:

Except with the written consent or written notice to his client after 
full disclosure a lawyer shall not accept or continue employment 
if the exercise of his professional judgment on behalf of his client 
will be or reasonably may be affected by his own financial, busi-
ness, property or personal interests.

The financial interests of an executor or trustee reasonably may affect 
an attorney’s independent professional judgment on behalf of the client. 
The conduct in questions falls clearly within the coverage of Standard 
No. 30. Standard No. 30, however, provides exceptions for this type of 
conflict. These exceptions to a conflict of interest are the client’s written 
consent or written notice to the client after full disclosure. These excep-
tions are in question here.

There is no limitation on client consent in Standard No. 30 unless 
the “appearance of impropriety” prohibition of Canon 9 of the Georgia 
Code of Professional Responsibility creates an implied limitation. It is 
our opinion that the conduct in question does not necessarily create an 
“appearance of impropriety,” and we note that the “appearance of impro-
priety” prohibition is not included in the Standards of Conduct.

This opinion finds support in the interpretive guidance of the aspira-
tional statement in Ethical Consideration 5-6.

EC 5-6 - A lawyer should not consciously influence a client to 
name him as executor, trustee or lawyer in an instrument. In 
those cases where a client wishes to name his lawyer as such, 
care should be taken by the lawyer to avoid even the appearance 
of impropriety.

The implication of Ethical Consideration 5-6 is that the naming of an 
attorney as executor or trustee in a will or trust he or she has prepared 
does not per se create an appearance of impropriety, but that such an 
arrangement creates a risk of appearing to be improper, which must be 
guarded against by the attorney.

A testator’s or settlor’s freedom to select an executor or trustee is an 
important freedom, and it should not be restricted absent strong justifica-
tion. For a variety of reasons, the attorney may be the most appropriate 
choice of fiduciary for the client. The risk that some lawyers may take 
advantage of a lawyer-client relationship to benefit themselves in a man-
ner not in the client’s best interest should not outweigh that freedom.

This risk of self-dealing instead creates the need for restrictions that 
offer assurance that the naming of the lawyer as executor or trustee is the 
informed decision of the testator or settlor. An attorney’s full disclosure 
is essential to the client’s informed decision and consent. Disclosure 
requires notification of the attorney’s potential interest in the arrange-
ment, i.e. the ability to collect an executor’s or trustee’s fee and possibly 
attorneys fees. Unlike a real estate transaction where an attorney has a 
personal interest in the property, being named as executor or trustee 
does not give the attorney any personal interest in the estate or trust 
assets other than the fee charged. Waiver of State law fiduciary require-
ments in the document is permissible as long as waiver is ordinary and 
customary in similar documents for similar clients that do not name the 
attorney as fiduciary.1

In the light of the above, full disclosure in this context should include 
an explanation of the following:

1) All potential choices of executor or trustee, their relative abilities, 
competence, safety and integrity, and their fee structure;
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2) The nature of the representation and service that will result if the 
client wishes to name the attorney as executor or trustee (i.e., what 
the exact role of the lawyer as fiduciary will be, what the lawyer’s fee 
structure will be as a lawyer/fiduciary, etc.);

3) The potential for the attorney executor or trustee hiring him or 
herself or his or her firm to represent the estate or trust, and the fee 
arrangement anticipated; and

4) An explanation of the potential advantages to the client of seeking 
independent legal advice.

These disclosures may be made orally or in writing, but the client’s 
consent or the attorney’s notice to the client should be in writing.

The client’s consent could be obtained by having the client sign a 
consent form that outlines the information described above.

Consistent with other jurisdictions that have addressed the issue and 
the Standards and Rules of the Georgia Bar, it our opinion that it is ethi-
cally permissible for testator or settlor to name as executor in a will or 
trustee of a trust the lawyer who has prepared the instrument when the 
lawyer: (a) does not promote himself or herself or consciously influence 
the client in the decision; (b) fully discloses the conflict as described 
above, and (c) either obtains client consent in some form of writing or 
notifies the client in writing.2

Any executor or trustee is allowed by Georgia law to hire legal coun-
sel, according to the needs of the estate or trust he represents, and pay 
reasonable fees for their services. O.C.G.A. §53-7-10. An attorney who 
has ethically named himself or herself as executor or trustee in an instru-
ment he or she has prepared may act as an attorney for the estate or hire 
a member of his or her firm as attorney. The fiduciary and the attorney, 
however, must exercise caution to avoid actual or perceived conflicts of 
interest in this circumstance.

When a lawyer has ethically named himself or herself as executor or 
trustee in an instrument he or she has prepared, the lawyer can receive 
fees for performing both services. If, however, any costs of preparation 
or execution overlap, the attorney must see that these costs are charged 
only once. He or she may not charge both the client and the estate or 
trust for a single task.

As a lawyer prepares a will or trust instrument, he or she is perform-
ing services for the client-testator/settlor as a lawyer. It is the lawyer’s 
task at this time to make sure the client’s wishes for the later disposition 
and distribution of the client’s property are integrated into a plan accept-
able to the client.

The lawyer acting in his or her capacity as an executor or trustee 
is performing a different function altogether. It is the lawyer’s task 
as executor or trustee to effectively implement the integrated plan for 
disposition and distribution of the testator’s or settlor’s property. Not 
only is the lawyer’s function different, the tasks are different. The law-
yer should still be appropriately and reasonably compensated whether 
the compensation is provided in the instrument or by statute, but an 
attorney acting as a fiduciary should not double dip fees charged to the 
client or estate.

Georgia law provides that an attorney serving as an administrator can-
not double dip in fees. See McDow v. Corley 154 Ga. App. 575 (1980); 
and Davidson v. Story, 106 Ga. 799, 32 S.E. 867 (1899). It is recognized 
that if the attorney is serving as both executor or trustee and as legal coun-
sel, it may be difficult to sort out each task performed as one performed 
clearly in one capacity or the other. Any fees above Georgia’s statutory 
provisions for compensating executors that an attorney may incur in a 
dual role as lawyer and fiduciary must be collected by filing an applica-
tion for extra compensation with the Probate Court under O.C.G.A. 
§53-6-150. McDow, 154 Ga. App. at 576; and Davidson, 106 Ga. at 801. 
In keeping with both Georgia law and ethical considerations, the total fees 
charged by an attorney in such a dual role should be reasonable.3

Addendum to Formal Advisory Opinion No. 91-R1
Form Notification and Consent Letter

[MR. OR MS. FULL NAME]
[ADDRESS]
[CITY, STATE ZIP]

Dear [MR. OR MS. LAST NAME]:

Because you have asked me to serve as Executor and Trustee under 
your will, I must explain certain ethical considerations to you and obtain 
your written consent to the potential conflicts of interests that could 

develop. The purpose of this letter is to summarize our discussions about 
your naming me as fiduciary in your will.

A lawyer cannot prepare a will or trust in which the client names that 
lawyer as fiduciary unless that decision originates with the client. The 
lawyer should never suggest that he/she be named or promote himself/
herself to serve in that capacity.

Others who might serve as your fiduciaries include your spouse, one 
or more of your children, a relative, a personal friend, a business associ-
ate, a bank with trust powers, your accountant, or an investment advisor.

I can serve as executor and trustee if that is your desire. The potential 
conflict arises primarily from the probability that I will hire this firm 
to serve as attorneys for the estate and trust. An attorney is entitled to 
compensation for legal services performed on behalf of the estate and 
trust, and the executor and trustee are also entitled to compensation for 
services in that capacity. When a lawyer has been named as executor 
and trustee pursuant to the ethical requirements of the State Bar, he/she 
can receive fees for performing services both as executor and trustee and 
as attorney as long as he/she charges only once for any single service. 
Further, the total compensation for serving as both fiduciary and attor-
ney must be reasonable. If you name me as executor and trustee in your 
will, I and the other lawyers in my firm will charge at our normal hourly 
rates for all services performed. [NOTE: Modify the preceding sentence 
as appropriate.]

I must also point out to you that a lawyer’s independence is compro-
mised when he/she acts as both fiduciary and as lawyer for the fiduciary. 
Some of the potential conflicts in this regard are:

1. The question whether a particular task is “legal” or “fiduciary” 
in nature;
2. The question whether services being performed are really nec-
essary in the circumstances;
3. The propriety of giving the fiduciary broad discretionary pow-
ers and exemption from bond;
4. The lack of independent review of the document by an attorney 
other than the one who drafted it; and
5. There may be other potential conflicts that have not occurred to me.

In accordance with the ethical requirements of the State Bar of Georgia, 
it is necessary for me to obtain your statement that the potential conflicts of 
interests have been explained to you. In that regard, please review the state-
ment of consent below. If it is satisfactory to you, please sign and return 
the enclosed copy to me. If you want to discuss any point further, please 
call. If you decide not to execute the consent, please advise me whom you 
would like to serve as executor and trustee instead of me.

If you have any doubt concerning the information contained in this 
letter or the effect of signing the consent, you should discuss it with 
another lawyer of your choice.

Sincerely,

________________________
Attorney

CONSENT

I, ______________________ (Client) _______________, 
have voluntarily named as executor and trustee in my will and trust, 
______________________ (Attorney) _________________, who 
prepared the instrument in his/her capacity as my attorney. Mr./Ms. 
________________ (Attorney) ______________ did not promote him-
self/herself or consciously influence me in the decision to name him/her 
as executor and trustee. In addition, Mr./Ms. _____________ (Attorney) 
______________ has disclosed the potential conflicts which he/she thinks 
might arise as a result of his/her serving as both executor and trustee and 
as attorney for the estate and trust. An explanation of the different roles 
as fiduciary and attorney, an explanation of the risks and disadvantages 
of this dual representation, an explanation of the manner in which his/her 
compensation will be determined, and an opportunity to seek independent 
legal advice were provided to me prior to my signing this consent.

Date __________________ _______________________________
   (Signature)
__________
1 For example, granting broad powers to a fiduciary or relieving the fidu-
ciary of return or bond requirements is a common practice, can substan-
tially reduce the expense of administration of an estate or trust, and does not 
relieve the fiduciary of the duty to administer the estate properly in or reduce 
substantially the rights of the beneficiaries to enforce that duty. On the other 
hand, a provision that attempted to relieve the fiduciary of negligence would 
probably not be ordinary and customary and would be improper.
2 In Pennsylvania, an attorney ethically may act as co-executor in a will 
that he or she prepares as long as the attorney advises the client (in a 
way never specified) of the potential problem that the attorney may be 
required to testify regarding the will if it is challenged. Professional 
Guidance Opinion 80-2 of the Philadelphia Bar Association. The attor-
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ney also may not take advantage of his position as draftsman to promote 
himself or herself or “sell the ideas to the client. See also Professional 
Guidance Opinion 8-17 of the Philadelphia Bar Association (concern-
ing an attorney naming himself successor-trustee in a will he drafted).
3 In accord. Okla. Opin. No. 298 (Feb. 28, 1991) (attorney serving as execu-
tor of estate and as attorney for the estate may charge reasonable fees for 
each so long as charges do not overlap.); Ala. Opin. No. 81-503 (undated) 
(attorney may serve as administrator of estate and as attorney for the estate 
and may charge reasonable fees for each); Wis. Opin. No. E-80-14 (Dec. 
1980) (a lawyer, appointed as guardian, may serve as attorney for the guard-
ian, and may charge reasonable fees for performing in both capacities).

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON SEPTEMBER 20, 1991
FORMAL ADVISORY OPINION NO. 91-2

For references to Standard of Conduct 31, please see Rule 1.5(a).

This opinion also relies on the Canons of Ethics, specifically 
Ethical Considerations EC 2-19 and 2-23, that bear upon matters 
directly addressed by Comments 2 and 9 of Rule 1.5.

ADVANCE FEE PAYMENTS

A lawyer need not place any fees into a trust account absent special 
circumstances necessary to protect the interest of the client. Such cir-
cumstances may be the agreement of the parties, the size and amount 
of the fee, and the length of time contemplated for the undertaking.

Question Presented:

Whether a lawyer may deposit into a general operating account a 
retainer that represents payment of fees yet to be earned.

Opinion:

The question posed by correspondent is not clear. “Fees yet to be 
earned” are prepaid fees. “Prepaid fees” also include “fixed” or “flat fees,” 
which are not earned until the task is completed. The terms “retainer” and 
“prepaid fees” have different meanings. For purposes of clarity, the terms 
are defined as here used.

A retainer is “...the fee which the client pays when he retains the 
attorney to act for him, and thereby prevents him from acting for his 
adversary.” Black’s Law Dictionary (5th ed. 1979). Thus, retainer fees 
are earned by the attorney by agreeing to be “on call” for the client and 
by not accepting employment from the client’s adversaries. McNulty, 
George & Hall v. Pruden, 62 Ga. 135, 141 (1878).

A “flat” or “fixed” fee is one charged by an attorney to perform a task 
to completion, for example, to draw a contract, prepare a will, or repre-
sent the client in court, as in an uncontested divorce or a criminal case. 
Such a fee may be paid before or after the task is completed.

A “prepaid fee” is a fee paid by the client with the understanding that 
the attorney will earn the fee as he or she performs the task agreed upon.

Under these various definitions, one can reasonably take the position that 
“retainers” and “flat fees” may be placed in the general operating account 
when paid. Prepaid fees may be placed in a trust account until earned.

Terminology as to the various types of fee arrangements does not alter 
the fact that the lawyer is a fiduciary. Therefore, the lawyer’s duties as to 
fees should be uniform and governed by the same rules regardless of the 
particular fee arrangement. Those duties are as follows:

1. To have a clear understanding with the client as to the details of 
the fee arrangement prior to undertaking the representation, prefer-
ably in writing.
2. To return to the client any unearned portion of a fee.
3. To accept the client’s dismissal of him or her (with or without 
cause) without imposing any penalty on the client for the dismissal.
4. Comply with the provisions of Standard 31 as to reasonableness 
of the fee.

The law is well settled that a client can dismiss a lawyer for any reason 
or for no reason, and the lawyer has a duty to return any unearned portion 
of the fee. In the Matter of Collins, 246 Ga. 325, 271 S.E.2d 473 (1980).

The exercise of the right to discharge an attorney with or without 
cause does not constitute a breach of contract because it is a basic 
term of the contract, implied by law into it by reason of the nature 

of the attorney-client relationship, that the client may terminate 
that contract at any time.

Henry, Walden & Davis v. Goodman, 294 Ark. 25, 741 S.W. 2d 233 (1987).

The client, of course, may not be penalized for exercising the right to 
dismiss the lawyer. Id. In view of these duties, a lawyer need not place 
any fees into a trust account absent special circumstances necessary to 
protect the interest of the client. Such circumstances may be the agree-
ment of the parties, the size and amount of the fee, and the length of time 
contemplated for the undertaking.1
__________
1 A fee paid for retainer of the attorney, as narrowly defined in this 
opinion, illustrates the importance of an agreement or understanding 
in writing outlining, among other things: geographic area involved, 
duration, scope of proposed legal services, fees and expenses for legal 
services rendered, and due date of future retainer fees covered by the 
retainer agreement. The agreement should also contain specific terms as 
to refunds of any portion of the fee should the agreement be terminated 
prior to its expiration date. See Ethical Considerations 2-19 and 2-23.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON SEPTEMBER 17, 1993
FORMAL ADVISORY OPINION NO. 93-3

This opinion relies on the Canons of Ethics, including both 
Directory Rules and Ethical Considerations, that bear upon mat-
ters addressed by Rules 3.8(b), 1.7(a) (see especially Comments 6 
and 10), 1.1, 1.5(a), 1.8(d) and (f)(2), 5.4(c), and 9.5.

Ethical propriety of a prosecutor conditioning a plea agreement in a 
criminal case on the waiver of defense counsel’s fee.

The question presented is whether it is unethical for a prosecutor to 
condition a plea agreement on an appointed or pro bono counsel’s waiver 
of any claims for attorneys’ fees.

In order to answer this inquiry, we must consider the unique nature 
of the American adversarial system, especially in criminal litigation. 
Lawyers typically occupy the three key roles in our system, as prosecu-
tor, defense attorney, and judge. Each participant has a distinct role to 
play, and it is the carefully crafted balance of the public, ethical and 
professional responsibilities of the players that make the system operate 
in accordance with Constitutional guarantees and the rightful expecta-
tions of the populace. As the Preamble to our Code of Professional 
Responsibility states:

[I]t is peculiarly essential that the system for establishing and dis-
pensing justice be so maintained that the public shall have absolute 
confidence in the integrity and impartiality of its administration...It 
cannot be so maintained unless the conduct and motives of the mem-
bers of our profession are such as to merit approval of all just men.

The first participant, the prosecutor, is an advocate like all lawyers, 
but he or she also has a unique responsibility as lawyer for the sovereign.1 
“The responsibility of a public prosecutor differs from that of the usual 
advocate; his duty is to seek justice, not merely to convict.”2 While operat-
ing within the adversarial system, the prosecutor’s obligation is to protect 
the innocent as well as convict the guilty, and to guard the rights of the 
accused as well as enforce the rights of the public. Thus, the prosecutor 
acts almost as a “minister of justice,” occupying a quasi-judicial position.3

The EC’s seek to balance a prosecutor’s duty to act in the best inter-
ests of the client (the state) with the duty to avoid an unjust result. For 
instance, the prosecutor:

should make timely disclosure to the defense of available evidence...
that tends to negate the guilt of the accused, mitigate the degree of 
the offense, or reduce the punishment. Further, a prosecutor should 
not intentionally avoid pursuit of evidence merely because he 
believes it will damage the prosecutor’s case or aid the accused.4

Because of the prosecutor’s unique position and responsibilities, con-
duct that is tolerable on the part of a private person may be intolerable 
when done by the prosecutor on behalf of the state.5

The second participant in the system, the defense attorney, plays 
another role with markedly different responsibilities. The defense attor-
ney’s primary allegiance is to the client, the overriding goal being the 
achievement of that which is in the client’s best interests, as the client 
perceives them.6 The principal duty the defense attorney owes to the 
administration of justice is “to serve as the accused’s counselor and 
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advocate with courage, devotion, and to the utmost of his or her learning 
and ability and according to the law.”7

These duties devolve upon the defense attorney both as a member of 
the legal profession and as a party with a contractual relationship with the 
defendant. Even more importantly, however, these responsibilities are an 
outgrowth of the defendant’s right to “effective assistance of counsel” 
guaranteed by the Sixth Amendment to the United States Constitution8 
the Fourteenth Amendment to the Georgia Constitution9 and court rule.10

The third participant in the adversarial system is the judge. As stated 
in the Code of Judicial Conduct:

Our legal system is based on the principle that an independent, fair 
and competent judiciary is central to American concepts of justice 
and the rule of law . . . The judge is an arbiter of facts and law for 
the resolution of disputes and a highly visible symbol of govern-
ment under the rule of law.11

As arbiter, the judge must of course remain neutral and impartial. At 
the same time, however, judges are also responsible for guaranteeing that 
defendants receive fair trials and effective representation.

The prosecutor who conditions a plea agreement in a criminal case 
on waiver of attorneys’ fees upsets the delicate balance of the adver-
sarial system by interfering with both the defendant’s right to effective 
assistance of counsel and the people’s right to maintain a fair system 
of justice, and by sullying the judicial system’s reputation for fair and 
ethical treatment of all persons. It does this in several important ways.

First, such a condition creates a conflict of interest for the defense 
attorney, who is torn between the need to receive compensation for his or 
her work and the duty to protect the freedom, sometimes even the life, of 
the client. This conflict substantially interferes with the right, guaranteed 
by Constitutional mandate and court rules, to be assisted by competent, 
conflict-free counsel.12

Standard 30 provides:

Except with the written consent of his client after full disclosure, a 
lawyer shall not accept or continue employment if the exercise of 
his professional judgment on behalf of his client will be or reason-
ably may be affected by his own financial, business, property, or 
personal interests.13

A prosecutor’s condition such as the one discussed here creates such 
a conflict. “[A]dequate compensation is necessary in order to enable the 
lawyer to serve his client effectively and to preserve the integrity of the 
profession.”14 “When members of the Bar are induced to render legal 
services for inadequate compensation, as a consequence the quality of the 
service rendered may be lowered, the welfare of the profession injured 
and the administration of justice made less efficient.”15 The defense 
attorney in the situation posited here would not receive adequate, or even 
any, compensation when the prosecutor confronts him with a plea agree-
ment based on the waiver of his fees.

The risk of inadequate representation exists not only in cases where 
individual lawyers are unpaid or are unsure about the prospects of pay-
ment. The potential risk will pervade every criminal prosecution unless a 
clear signal is sent that this sort of bargain is unacceptable in any circum-
stance. Thus, the prosecutor puts the defense attorney, and through him 
the defendant, in an impossible position. Certainty regarding payment 
in representation of the defendant is needed so that defense counsel can 
properly balance his workload. With uncertainty in the process, defense 
counsel may do that which is only human—devote less time and energy 
to that which is less likely to result in adequate remuneration.

Standard 30 does permit an attorney to accept or continue representa-
tion in the face of personal conflict with written consent or notice to the 
client after full disclosure. Despite the literal language of the Standard, a 
client’s written consent cannot waive this kind of personal conflict. This 
is true for at least two reasons. First, conflicts should be resolved before 
representation begins. This avoids harmful uncertainty, and prevents a 
late withdrawal of counsel that would be detrimental to both the client 
and the cause of justice. Second, as long as this tool remains an option, it 
is never clear when the prosecutor may use it. The fear that a prosecutor 
will use it may cause defense attorneys to stop taking the cases alto-
gether16 or to jealously guard their time while representing a defendant 
in the fear that they will ultimately have to yield their fees.

It should be noted that blanket proscriptions aimed at preventing con-
flicts in criminal cases are nothing new. Standard 34, which is sandwiched 
between other Standards dealing with impermissible conflicts, states:

Prior to the conclusion of all aspects of the matter giving rise to 
his employment, a lawyer shall not enter into any arrangement or 
understanding with a client or a prospective client by which he 
acquires an interest in publication rights with respect to the subject 
matter of his employment or proposed employment.17

The reasoning behind this Standard, for which there is no consent 
exception, is obvious—actions which are appropriate or necessary in 
the representation of the client may detract from the publication value 
of a description of the representation.18 Thus, there is precedent for 
adoption of prophylactic rules limiting both the lawyer’s and client’s 
options, in order to protect the client’s interest in competent and zeal-
ous representation.

The second reason why the prosecutor’s condition is improper is 
that it jeopardizes the Sixth Amendment rights of the defendant. The 
Constitution demands that “In all criminal prosecutions, the accused shall 
enjoy the right . . . to have the assistance of counsel for his defense.”19 

This amendment guarantees effective and conflict free representation. 
The Courts have already held that some conflicts may not be waived 
under any circumstances, especially in death penalty cases.20 Creating 
conflicts of interest and interfering with effective assistance of counsel is 
inconsistent with the prosecutor’s duty as a ‘minister of justice’21 to seek 
justice, and not merely convict.22

Third, the prosecutor’s condition imperils the interest of the people 
in maintaining a system that operates fairly and in the state’s best inter-
ests.23 Justice is imperiled in several ways: first, the mere possibility 
that counsel will not be paid will decrease the likelihood that competent 
counsel will come forward to represent the defendant; second, counsel 
who does come forward cannot safely devote his undivided loyalty to 
the best interests of the defendant, for fear that uncompensated work 
will divert attention from paying work; third, the conflict created by the 
prosecutor’s actual or possible conditioning of the reduced sentence on 
the waiver of fees will increase the likelihood that defendants will later 
seek to set aside convictions or guilty pleas on the ground that they were 
not represented by conflict-free counsel; and fourth, if the crime for 
which the defendant is being prosecuted really should carry a particular 
sentence under state law, it is inappropriate for that interest to be ignored 
solely for the purpose of saving money.

Finally, the actions of the prosecutor conflict with his obligation to 
“avoid even the appearance of professional impropriety.”24 As the EC’s 
in Canon 9 provide:

Continuation of the American concept that we are to be governed 
by rules of law requires that the people have faith that justice can 
be obtained through our legal system. A lawyer should promote 
public confidence in our system and in the legal profession . . . 
Public confidence in law and lawyers may be eroded by irrespon-
sible or improper conduct of a lawyer . . . . When explicit ethical 
guidance does not exist, a lawyer should determine his conduct by 
acting in a manner that promotes public confidence in the integrity 
and efficiency of the legal system and the legal profession.25

All of this is especially true, of course, of a prosecutor. Public con-
fidence in the legal system is certainly not promoted by actions which 
have the effect of discouraging competent counsel from representing 
criminal defendants, interfering with rights guaranteed by the state and 
Federal constitutions, and sacrificing the best interests of the state for 
purely monetary reasons.

For these reasons, we conclude that it is unethical for a prosecutor to 
condition a plea agreement in a criminal case on appointed or pro bono 
counsel’s waiver of any claims for attorneys’ fees.
__________
1 The prosecutor is bound by the Standards of Conduct (hereinafter 
“Standards”) and the aspirational Directory Rules (hereinafter “DR”) and 
Ethical Considerations (hereinafter “EC”). See Standard 70(a).
2 EC 7-13.
3 See DR 7-103 and EC’s 7-13 and 7-14; Model Rule 3.8; and ABA 
Standards for Criminal Justice (hereinafter “Justice Standards”) 3-1.1.
4 EC 7-13.
5 Freedman, Understanding Lawyers’ Ethics 214 (1990).
6 See The American Lawyer’s Code of Conduct, Rule 3.1 (1982).
7 Criminal Justice Standard 4-1.1(b); See EC 7-19, stating that “The duty 
of a lawyer to his client and his duty to the legal system are the same: 
to represent his client zealously within the bounds of the law.” See also 
DR7-101; Model Rule 1.3 (Diligence), comment. Also see The American 
Lawyer’s Code of Conduct, Rule 3.1, which states, “A lawyer shall use all 
legal means that are consistent with the retainer agreement, and reasonable 
available, to advance a client’s interests as the client perceives them.”
8 See United States Constitution, amend. VI, which provides, “In all 
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criminal prosecutions, the accused shall enjoy the right. . .to have 
the assistance of counsel for his defense.” Also see Strickland v. 
Washington, 446 U.S. 668 (1984).
9 See Georgia Constitution, Art. 1, § 1, ~ 14 of the Georgia Constitution, 
stating “Every person charged with an offense against the laws of this 
state shall have the privilege and benefit of counsel . . . . “ Also see 
Austin v. Carter, 248 Ga. 774 (1982).
10 See Uniform Superior Court Rule 29.8(C), which provides that “More 
difficult cases shall be assigned to attorneys with sufficient levels of 
experience and competence to afford adequate representation.” Also 
see Rules 29.8(D), providing that “Less experienced attorneys should 
be assigned cases which are within their capabilities. . .” and 29.8(E) 
providing, “Cases in which the death penalty is sought shall be assigned 
only to attorneys of sufficient experience, skill, and competence to render 
effective assistance of counsel to defendants. . . .”
11 ABA Code of Judicial Conduct, Preamble (1990).
12 See Cuyler v. Sullivan, 446 U.S. 335 (1980) and Wilson v. State, 257 
Ga. 352 (1987).
13 (emphasis supplied). DR 5-101 states essentially the same rule, but in 
aspirational form. The DR, however, does not require that the consent of 
a client be written.
14 EC 2-17.
15 ABA Opinion 302 (1961).
16 The EC’s encourage lawyers to do pro bono work (See EC 2-25, 
stating “[E]very lawyer, regardless of professional prominence or pro-
fessional workload, should find time to participate in serving the disad-
vantaged . . . “ “When a lawyer is appointed by a court or requested by a 
bar association to undertake representation of a person unable to obtain 
counsel, . . .he should not seek to be excused from undertaking the rep-
resentation except for compelling reasons.” EC 2-29.

At the same time, lawyers are not expected to unselfishly offer 
unlimited time for inadequate pay. In Opinion 87-3, the Nebraska State 
Bar Committee on Ethics found that a “compelling reason” to decline 
appointment to represent an indigent in a criminal defense matter is 
that “[a]cceptance would impose unreasonable financial hardship on the 
lawyer.”
17 DR 5-104(B) states the same rule, but in aspirational form.
18 See United States v. Hearst, 638 F.2d 1190 (9th Cir. 1980), cert. 
denied, 451 U.S. 938 (1981), in which the Court noted that the publica-
tion agreement affected counsel’s tactical choices. To enhance the sensa-
tionalism of the trial, he failed to adequately investigate, seek a continu-
ance, or request a change of venue; he also put defendant on the stand.
19 U.S. Const. amend. VI.
20 Fleming v. State, 246 Ga. 90 (1980) (death penalty appeal invoking the 
State Supreme Court’s “supervisory role of the bar”).
21 Criminal Justice Standards, supra.
22 See EC 7-13.
23 EC 7-13 states, “[H]is duty is to seek justice . . . during trial the 
prosecutor is not only an advocate but he also may make decisions nor-
mally made by an individual client, and those affecting the public interest 
should be fair to all . . . .” In criminal litigation, it is the prosecutor who 
stands in the shoes of the people, and it is his responsibility to make sure 
that both fairness and justice are pursued.
24 Canon 9 provides, “A lawyer should avoid even the appearance of 
professional impropriety.”
25 EC 9-1, 9-2.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON NOVEMBER 10, 1993
FORMAL ADVISORY OPINION NO. 93-4

For references to Standard of Conduct 21, please see Rule 1.16(a).

For references to Standards of Conduct 22, please see Rule 1.16.

For references to Standard of Conduct 22(b), please see Rule 
1.16(d).

Ethical Obligation of Criminal Defense Lawyers to Provide Indigent 
Clients with Copies of Transcripts Needed to Pursue Collateral Post-
Conviction Remedies.

Standard 22(b) requires a criminal defense attorney to provide 
copies of transcripts to indigent clients, without cost to the clients, 
whenever that is necessary to avoid foreseeable prejudice to the 
clients upon termination of the representation of the clients by the 
defense attorney.

Correspondent asks if public defenders are ethically obligated to 
provide indigent clients with copies of transcripts needed to pursue col-
lateral post-conviction remedies. Apparently, the public defender office 
does not provide representation on collateral post-conviction remedies 

yet wishes to retain the paupered transcript in its file for its own purposes. 
Making additional copies of transcripts for indigent clients will impose a 
financial burden upon the public defender.

Standard 22(b) requires the public defender or any criminal defense 
attorney to provide copies of transcripts to indigent clients, without cost 
to the clients, whenever that is necessary to avoid foreseeable prejudice 
to the client upon termination of the representation of the client by the 
public defender. Standard 22(b), in its pertinent part, provides:

A lawyer shall not withdraw from employment until he has taken 
reasonable steps to avoid foreseeable prejudice to the rights of 
his client, including . . . delivering to the client all papers and 
property to which the client is entitled. While, by its own terms, 
Standard 22(b) applies only upon withdrawal, the purpose of 
Standard 22(b) is invoked whenever there is a termination of a 
lawyer-client relationship.1 

A paupered transcript is a “paper . . . to which the client is entitled.” 
That phrase must be interpreted in light of the purpose of the Standard 
which is to avoid prejudice to a client’s rights. There can be no doubt that 
the lack of a transcript can prejudice the assertion of rights by the cli-
ent in a collateral post-conviction relief matter. In addition, the attorney 
obtained the paupered transcript under a claim of right which belongs 
to the client not to the attorney. Standard 22(b) obligates attorneys to 
deliver transcripts and any other court documents which would be useful 
in the client’s pursuit of rights.2

The obligation created by Standard 22 is limited to those situations 
in which the client would be prejudiced by the failure to deliver the 
transcript. If an additional copy of a paupered transcript is available to 
the client from the court for use in collateral post-conviction proceedings, 
the client may not be prejudiced by a refusal to deliver the transcript. 
Whether additional copies of paupered transcripts are or should be avail-
able from the court is not a matter for this opinion.

As we stated in Advisory Opinion 87-5, attorneys are entitled to 
keep copies of papers in their client files, but, absent a prior agreement 
as to costs, a situation inapplicable here, the attorney bears the cost 
of copying.3 It would be completely inconsistent with the nature of 
the relationship between the public defender or other defense counsel 
and the indigent criminal defendant to condition release of documents 
essential to further appeals upon the payment of costs of copying.

In cases where the criminal defense lawyer does not have the tran-
script available through no fault of his own, he has no obligation to 
provide it.
__________
1 Standard 21 makes the withdrawal rules applicable to cases of dis-
charge by the client as well:
“A lawyer representing a client before a tribunal, with its permission 
if required by its rules, shall withdraw from employment and a lawyer 
representing a client in other matters shall withdraw from employment, 
if he is discharged by his client.”
2 In accord, ABA Informal Opinion 1376.
3 In accord, Michigan Opin. No. CI-926.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON SEPTEMBER 9, 1994
FORMAL ADVISORY OPINION NO. 94-1

On June 9, 2004, the Supreme Court of Georgia amended Georgia 
Rule of Professional Conduct 7.3. As a result, this formal advisory 
opinion no longer provides an accurate interpretation of the ethical 
rules. Please see Rule 7.3 (c)(2) which adequately addresses the 
issue discussed in this opinion.

Ethical Propriety of Lawyer Referral Service Collecting a Percentage 
of Fees in Certain Cases Referred to Participating Attorneys by the 
Service

Any division of attorney’s fees with a lawyer referral service 
constitutes the sharing of fees with a nonlawyer in violation of 
Standard 26 of Bar Rule 4-102.

Correspondent represents a local bar association that operates a non-
profit lawyer referral service. The inquiry concerns the ethical propriety 
of the lawyer referral service collecting a percentage of fees in certain 
cases referred to participating attorneys by the service.

Standard 26 of Bar Rule 4-102 provides in pertinent part that a lawyer 
or law firm shall not share legal fees with a nonlawyer.
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While the membership of the local bar association is composed of 
lawyers who are licensed to practice law in the state, the local bar asso-
ciation, in and of itself, has no authority to engage in the practice of law. 
Therefore, any division of attorney’s fees with a lawyer referral service 
would constitute the sharing of fees with a nonlawyer in violation of 
Standard 26 of Bar Rule 4-102.

Moreover, “[a] lawyer shall not compensate or give anything of value to 
a person or organization...as a reward for having made a recommendation 
resulting in his [or her] employment by a client.” The lawyer may pay only 
“the usual and reasonable fees or dues charged by a bona fide lawyer referral 
service operated by an organization authorized by law....” Standard 13(b).

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON SEPTEMBER 9, 1994
FORMAL ADVISORY OPINION NO. 94-3

For references to Standard of Conduct 47, please see Rule 4.2.

This opinion also discusses issues addressed by Rule 4.3.

Question Presented:

May a lawyer properly contact and interview former employees of 
an organization represented by counsel to obtain information relevant to 
litigation against the organization?

Summary Answer:

A lawyer may properly contact and interview former employees of 
an organization that is represented by counsel to obtain non-privileged 
information relevant to litigation against the organization provided that: 
(1) the lawyer makes full disclosure as to the identity of his/her client; 
and (2) the former employee consents.

Opinion:

The question presented involves attempts to obtain information from 
former employees of an organization represented by counsel and is an 
aspect of the perennial problem of information control by lawyers engaged 
in litigation. Lawyers do not want their adversary colleagues to contact 
and interview employees of their client organization for the purpose of 
obtaining information that may be used against the organization. But a rule 
prohibiting such contact without consent of the organization’s lawyer gives 
that lawyer a right of information control, a right that is easily subject to 
abuse. Therefore, strong policy reasons must support such a rule.

The problem is an outgrowth of the rule that a lawyer shall not com-
municate about the subject of the representation with a person repre-
sented by a lawyer without the prior consent of the lawyer. Standard 47, 
Ga. Bar Rule 4-102. This rule has been widely adopted, see, e.g., Rule 
4.2, ABA MRPC, and is deemed to represent sound policy. Lawyers 
should not be able to contact and attempt to manipulate the clients of fel-
low members of the bar, especially when the lawyer’s purpose in doing 
so is to serve his or her own self-interest in disregard of the welfare of 
the other lawyer’s client.

This policy explains why Standard 47 applies to the employees of 
organization clients when those employees have the power to bind the 
organization by what they say or do. Formal Adv. Op. 87-6 (July 1989). 
The words of a former employee can provide only information, and 
those words cannot have a binding effect on the former employer. Since 
neither words nor actions of a former employee can bind the organiza-
tion, the policy relied on in Formal Adv. Op. 87-5 is not applicable to 
former employees. When the purpose of the rule ends, the rule itself ends. 
Therefore, a lawyer may contact and interview the former employees of 
an organization to obtain non-privileged information to use against that 
organization in a dispute.

That, however, does not conclude the matter. Just as a rule prohibiting 
such contact would be an example of information control unsupported 
by any valid policy considerations, so the lawyer’s contact and interview 
without informing the employee of the purpose would be an example of 
information control in the same category. A former employee may not 
wish to give information against the former employer, and since he or 
she is entitled not to do so, it would be unethical to use deceit and false 
pretenses to deny the former employee his or her right. Consequently, 
the former employee is entitled to know the identity of the lawyer’s cli-
ent, the reason for the contact, the purpose of the interview and any other 
information necessary under the circumstances to make the interview not 
misleading. A refusal of the former employee to grant the interview means 
only that the lawyer must resort to the normal discovery processes and 
witness procedures.

It follows, then, that while a lawyer may contact a former employee 
of an organization for the purposes of an interview, before proceeding 
with the interview, that lawyer must make full disclosure and obtain the 
consent of the former employee.

While this opinion has not dealt with the situation in which the 
organization is not represented by a lawyer, it is well to note two things. 
First, there is no rule of ethics prohibiting the contact in such a situation; 
second, even when there is no lawyer representing the organization, 
the former employee still has a right to know the reason for the contact 
and the purpose of the interview. Therefore, it would be unethical for a 
lawyer to attempt to obtain information without full disclosure. In this 
context as in others, a lawyer’s attempt to obtain information under false 
pretenses or by the use of deceit is unethical.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON OCTOBER 4, 1995
FORMAL ADVISORY OPINION NO. 95-1

For references to Standard of Conduct 23, please see Rule 1.16(d).

For references to Standard of Conduct 26, please see Rule 5.4(a).

For references to Standard of Conduct 28, please see Rules 1.6 
and 1.8(b).

For references to Standard of Conduct 30, please see Rule 1.7.

For references to Standard of Conduct 31(a), please see Rule 1.5(a).

For references to Standard of Conduct 40, please see Rule 1.8(f).

Question Presented:

May a lawyer practicing law in Georgia ethically participate in a 
fee collection program which purchases client fee bills from lawyers 
and collects the fees from the client? To participate in the program, the 
lawyer must enroll and pay a fee; and agree to assign the client’s fees 
bills and share information about the client and the client’s case with 
the program.

Summary Answer:

Because the lawyer’s participation will result in a violation of one or 
more disciplinary Standards, members of the State Bar of Georgia cannot 
ethically participate in the program.

Opinion:

I. INTRODUCTION AND BACKGROUND

A fee collection program purchases client fee bills from lawyers 
and collects the fees from the client. To participate in the program, the 
lawyer must enroll and pay a fee; and agree to assign the client’s fees 
bills and share information about the client and the client’s case with 
the program.

If the client is credit worthy, the program will pay the client’s bill and 
then proceed to collect the fees from the client on an installment basis, 
charging interest according to the credit worthiness of the client; if the 
client is not credit worthy, the program will proceed to collect the fees 
for the lawyer, but without any advance payment, remitting only 80% of 
the amount of the fees collected.

The lawyer is required by the program’s Participation Agreement 
to grade clients according to their legal needs and ability to pay. The 
Participation Agreement contains the following provisions:

The lawyer must “disclose events or circumstances materially 
affecting . . . credit worthiness” of the client. The lawyer is required 
to warrant and covenant, among other terms, the following: that the 
application, credit agreement and voucher “have been signed by 
either the Client, a person authorized to sign on the Client’s behalf, 
or the person who will be responsible for repaying the credit extended 
under the Program, and such Client or person has been identified by 
a valid driver’s license or state identification card”; “the Voucher 
accurately describes and evidences the type of service which has been 
provided to the Client”; “the Client is not in default with respect to 
any agreement between Client and Participant (lawyer), other than 
regarding accounts receivable”; and “Participant has no knowledge of 
any facts which may result in the uncollectability and/or unenforce-
ability of the Credit Agreement”.
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Thus to participate in the program, the lawyer must provide informa-
tion about the client that may well violate the client’s right of confiden-
tiality. Moreover, the client must sign the lawyer’s voucher warranting 
the satisfactory nature of the lawyer’s services, acknowledging that the 
fees are reasonable, and agreeing to pay finance charges in addition to 
the reasonable fee.

II. THE ETHICAL AND LEGAL CONSIDERATIONS IN THE 
PROGRAM.

Preliminarily, it should be noted that a client’s use of a program 
voucher is not analogous to a client’s use of all-purpose credit cards to pay 
for services of a lawyer. Rather, the program is essentially a finance com-
pany designed to provide a service exclusively for lawyers and clients.

In Georgia, lawyers are officers of the Court, Platen v. Byck, 50 Ga. 
245, 248 (1873); Bibb County v. Hancock, 211 Ga. 429, 438 (1955); 
Sams v. Olah, 225 Ga. 497, 504 (1969), and, as members of the State Bar, 
are members of the administrative arm of the Supreme Court of Georgia 
engaged in the administration of justice.

The office of attorney is indispensable to the administration of 
justice and is intimate and peculiar in its relation to, and vital to 
the well-being of, the court.

Sams v. Olah, supra, at 504. Thus, the lawyer is “‘an officer of the state, 
with an obligation to the courts and to the public no less significant than his 
obligation to his client,’” id., and the legal profession “[d]emands adher-
ence to the public interest as the foremost obligation of the practitioner.” 
First Bank & Trust Co. v. Zagoria, 250 Ga. 844, 845 (1983).

The basic vice of the program is that it violates both the spirit and 
the letter of these precepts by requiring the lawyer to dilute his or her 
role as fiduciary. For example, the lawyer requires the client to sign a 
warranty as to the services rendered, which purports to contract away 
the client’s legal right to complain or to dismiss the lawyer. A funda-
mental rule applicable to the lawyer as fiduciary is that “a client has the 
absolute right to discharge the attorney and terminate the relation at any 
time, even without cause.” White v. Aiken, 197 Ga. 29 (1943). (See also 
Standard 26).

The dilution of the lawyer’s fiduciary role is further indicated by 
the fact that a lawyer’s participation in the program entails the possible 
violation of at least six standards of the State Bar of Georgia: Standards 
23, 26, 28, 30, 31(a), and 40.

Standard 23 requires a lawyer who withdraws from employment to 
refund any unearned fees. Standard 26 prohibits a lawyer from shar-
ing legal fees with a non-lawyer. Standard 28 prohibits a lawyer from 
revealing the confidences or secrets of a client. Standard 30 prohibits 
representation where the lawyer’s exercise of professional judgment on 
behalf of a client may be affected by his own financial, business, property 
or personal interest. Standard 31(a) prohibits the lawyer from charging a 
clearly excessive fee. And Standard 40 prohibits a lawyer from accept-
ing compensation from one other than the client for representation of the 
client without the consent of the client.

Because the lawyer’s participation will result in a violation of one or 
more of these Standards, members of the State Bar of Georgia cannot 
ethically participate in the program.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON JANUARY 25, 1996
FORMAL ADVISORY OPINION NO. 96-1

This opinion relies on the Canons of Ethics, including both 
Directory Rules and Ethical Considerations, that bear upon mat-
ters directly addressed by Rule 1.8(h). The conduct, which is the 
subject of this Formal Advisory Opinion, is now specifically and 
clearly prohibited by Rule 1.8(h).

For references to Standard of Conduct 22(b), please see Rule 1.16(d).

Question Presented:

The question presented is whether an attorney may require a client, 
who desires to discharge the lawyer, to enter into an agreement releasing 
the lawyer for all claims by the client against the lawyer, including any 
disciplinary complaint with the State Bar, in order to obtain the client’s 
files from the lawyer and a waiver of any claim of lien by the lawyer 
against such files.

Summary Answer:

A lawyer should represent a client competently and should exercise 
independent professional judgment on behalf of the client by putting 
the interests of a client ahead of the lawyer’s own personal interests. 
Therefore, a lawyer should not condition the return of a former client’s 
files upon the execution of a release of claims and a release of State Bar 
disciplinary complaints by the client against the lawyer.

Opinion:

It has been brought to the attention of the State Bar’s Disciplinary 
Board that lawyers are following a practice of requiring a client, who 
desires to discharge the lawyer, to execute an agreement releasing the 
lawyer from any liability for claims relating to the lawyer’s representa-
tion of the client in order for the client to obtain the papers and docu-
ments that constitute the client’s file. One such agreement includes the 
following provision:

. . . it is hereby agreed that [the client] hereby releases and for-
ever discharges [the lawyers]...from all...claims,...including any 
disciplinary complaint with the State Bar of Georgia...which [the 
client] ever had or may have [against the lawyers] including but 
not limited to [the lawyers] representation of [the client] in the 
above stated matter.
. . .
[The lawyers] . . . waive any claim of lien that they have in said matter.

It is apparent from reviewing this provision that the lawyer being 
discharged is attempting to condition the release of the client’s files upon 
the waiver of any claims, including claims for malpractice and State Bar 
disciplinary complaints, by the client against the lawyer. This attempt by 
the lawyer to limit his or her liability for malpractice constitutes a failure 
to comply with Canon 6 of the Canon of Ethics, which provides that a 
lawyer should represent a client competently. As clearly explained in 
Ethical Consideration 6-6:

A lawyer should not seek, by contract or other means, to limit his 
individual liability to his client for his malpractice. A lawyer who 
handles the affairs of his client properly has no need to attempt 
to limit his liability for his professional activities and one who 
does not handle the affairs of his client properly should not [be] 
permitted to do so.

The provisions of this Ethical Consideration are emphasized by 
Directory Rule 6-102:

(A) A lawyer shall not attempt to exonerate himself from or limit 
his liability to his client for his personal malpractice.

Clearly, the practice of requiring a client, who desires to discharge 
the lawyer, to execute an agreement as described herein before releasing 
the client’s files is an attempt to exonerate the lawyer from individual 
liability to his or her client. As such, this practice constitutes a violation 
of Canon 6 of the Canons of Ethics.

Furthermore, Canon 5 of the Canons of Ethics provides that a “a 
lawyer should exercise independent professional judgment on behalf of 
a client.” As explained in Ethical Consideration 5-1:

The professional judgment of a lawyer should be exercised, within 
the bounds of the law, solely for the benefit of his client and free 
of uncompromising influences and loyalties. Neither his personal 
interests, the interests of other clients, nor the desires of third per-
sons should be permitted to dilute his loyalty to his client.

By attempting to limit his or her liability for malpractice as a condi-
tion of releasing the client’s files, the lawyer puts himself or herself 
into an adversarial relationship with the client. By purposefully with-
holding papers, documents, and evidence in the client’s file until the 
client agrees to execute an agreement releasing the lawyer from any 
liability for claims or malpractice, the lawyer’s personal interests are 
placed ahead of the interests of the client. This conduct amounts to a 
failure to exercise independent professional judgment on behalf of the 
client in violation of Canon 5 of the State Bar of Georgia’s Canons 
of Ethics.

In addition, by conditioning the return of a client’s files and the 
waiver of any lien that the lawyer might have against such files upon the 
execution of a release of claims for malpractice and complaints to the 
State Disciplinary Board, the lawyer has potentially caused prejudice to 
the client in violation of Standard 22(b) of the Standards of Conduct for 
the State Bar of Georgia which provides as follows:
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A lawyer shall not withdraw from employment until he has taken 
reasonable steps to avoid foreseeable prejudice to the rights of his cli-
ent, including delivering to the client all papers and property to which 
the client is entitled and complying with applicable laws and rules.

By such conduct, the lawyer has also potentially caused prejudice 
to the client in violation of Formal Advisory Opinion No. 87-5 which 
provides as follows:

An attorney’s ethical obligation not to cause prejudice to his or her 
client is paramount over rights under the lien statute. Accordingly, 
an attorney may not to the prejudice of a client withhold the client’s 
papers or properties upon withdrawal as security for unpaid fees.

In summary, the practice of requiring a client, that desires to dis-
charge a lawyer, to execute an agreement, such as described herein, is an 
attempt by the lawyer to either exonerate himself or herself from claims 
for malpractice or limit his or her liability to the client for acts of mal-
practice, and such conduct is improper.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON FEBRUARY 13, 1997
FORMAL ADVISORY OPINION NO. 97-2

For references to Standard of Conduct 9(c), please see Comment 
[1] of Rule 7.5.

For references to Standard of Conduct 10, please see Rule 1.10 
Comments.

For references to Standard of Conduct 11, please see Rule 7.5(b).

For references to Standard of Conduct 8, please see Rules 7.1 
and 7.5(a).

For references to Standard of Conduct 9(a) (trade names), please 
see Rules 7.1, 7.5(a), and 7.5(e).

For references to Standard of Conduct 9(a) (lawyers practicing 
together under firm name), please see Comments [1] and [6] of 
Rule 1.10 and Comment [2] of Rule 7.5(e).

For reference to Standard of Conduct 9(b) (use of name of lawyer-
pubic official in firm name), please see Rule 7.5(c).

For references to Standard of Conduct 10, please see Rule 7.5(d).

For references to Standard of Conduct 38, please see Rule 1.10(a).

For references to Standards of Conduct 35-38, please see Rules 
1.7, 1.8(c), 1.9, and 2.2.

Question Presented:

May an attorney practice in more than one law firm?

Summary Answer:

An attorney may practice simultaneously in more than one firm so long 
as those firms represent different ownership, the public and individual cli-
ents are clearly informed, and each firm adheres to all requirements of the 
Standards governing conflicts of interest and client confidences and secrets.

Opinion:

Correspondent asks whether an attorney may practice in more than one 
law firm. Correspondent suggests several possible variations, including 
firms with overlapping partners, firms with different associates, and firms 
formed for different clients or different purposes. Each potential structure 
raises different problems under the Georgia Standards of Conduct. In addi-
tion to the structural concerns raised by Correspondent, overlapping firms 
create special problems of conflict of interest and client confidentiality.

Standard 9(c) speaks to multiple structures: “A law firm shall not 
simultaneously practice law under more than one name.” Thus firms 
composed of the same principals may not form parallel firms for the 
practice of law, whether by using different associates, or for different 
practice areas or different clients.

Standard 9(c) prohibits only multiple practices by the same “law 
firm,” however. Thus it does not forbid a member of one firm from 
joining with different principals simultaneously in a different practice or 
practices. Other Standards recognize and accept nontraditional practice 

forms. Standard 10 recognizes that “[a] partnership for the practice of 
law may be composed of one or more individual professional corpora-
tions.” Standard 11 deals with interstate law firms in which personnel 
and admissions to practice are distinct from state to state.

The principal problem created by distinct but overlapping practice firms 
is actual or potential client confusion. The Georgia Standards uniformly 
protect against any firm structure or designation which creates that possibil-
ity. Standard 8 (firm names, printing and publications) and Standard 9(a) 
(trade names) forbid any “false, fraudulent, deceptive or misleading” usage. 
Standard 9(a) ties these concerns to client understandings “as to the lawyer 
or lawyers practicing under that name or to the type of practice in which the 
lawyer or lawyers are engaged.” See also EC 2-11 (same concern more gen-
eral). Standard 10 adds that “[a] lawyer shall not hold himself out as having 
a partnership with one or more other lawyers unless they are ... partners.” 
See also Formal Advisory Opinion No. 93-1 (“special counsel” relationship 
“must be ... identified correctly so that clients and potential clients are fully 
aware”). In addition, Standard 9(b) prohibits using the name of a lawyer-
public official “not actively and regularly practicing with the firm.” See also 
EC 2-11 (same concern more general); Advisory Opinion No. 23 (disclosure 
requirements for office of multistate firm).

In short, a lawyer’s engaging in multiple practices with distinct own-
ership is not prohibited by the Standards, so long as neither the general 
public nor any individual client is or may be misled thereby.

The precise steps which each firm must take to avoid being “false, 
fraudulent, deceptive or misleading” are beyond the scope of this opin-
ion. If a lawyer practices in more than one active firm, he or she may be 
required to identify those firms in all communications to the general pub-
lic, together with appropriate distinctions between or among them; and 
may need to explain to each client or potential client at the outset how 
that client will or would be served. The client needs to understand who 
is offering to perform or will perform services, and to whom the client 
should look for answers or redress in case of any problem.

Participation in simultaneous practices also raises concerns for conflict 
of interest and client confidences or secrets, arising from the overlap-
ping lawyer’s or lawyers’ work in another firm or firms. The relevant 
Standards apply with full force to interrelated practices. Confidences 
and secrets must be protected regardless of where they were obtained. 
Individual lawyers are disqualified equally wherever they go. Standard 38 
vicariously disqualifies each firm in case of any individual disqualifica-
tion under Standards 35-37, regardless of which firm’s work gives rise to 
individual disqualification. See also Formal Advisory Opinion No. 93-1 
(vicarious disqualification in the similar context of “special counsel”).
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For references to Standard of Conduct 4, please see Rule 8.4(a)(4).

For references to Standards of Conduct 5, please see Rules 7.1(a).

For references to Standard of Conduct 6, please see Rule 7.3(b).

For references to Standard of Conduct 22, please see Rule 1.16(d).

For references to Standards of Conduct 44, please see Rule 1.3.

For references to Standard of Conduct 45(b), please see Rule 
7.1(a)(1).

Question Presented:

Whether it is ethically permissible for a departing attorney to send a 
communication to clients of the former law firm?

Opinion:

No Standard prohibits a departing attorney from contacting those clients 
with whom the attorney personally worked while at the law firm. A client is 
not the property of a certain attorney. The main consideration underlying our 
Canons of Ethics is the best interest and protection of the client.

An attorney has a duty to keep a client informed. This duty flows in 
part from Standard 22 which provides that a lawyer shall not withdraw 
from employment until that lawyer has taken reasonable steps to avoid 
foreseeable prejudice to the client including giving due notice to the 
client of the lawyer’s withdrawal, allowing time for employment of 
other counsel, delivering to the client all papers and property to which 
the client is entitled, and complying with applicable laws and rules. 
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Furthermore, Standard 44 prohibits an attorney’s willful abandonment 
or disregard of a legal matter to the client’s detriment. Therefore, to the 
extent that a lawyer’s departure from the firm affects the client’s legal 
matters, this client should be informed of the attorney’s departure. The 
fact or circumstances of an attorney’s departure from a law firm should 
not be misrepresented to the firm’s clients. See Standard 4 (which pro-
hibits an attorney from engaging in professional conduct involving dis-
honesty, fraud, deceit, or willful misrepresentation); and Standard 45(b) 
(which prohibits an attorney from knowingly making a false statement of 
law or fact in his representation of a client).

If the departing attorney either had significant contact with or actively 
represented a client on the client’s legal matters, the attorney may com-
municate with the client, in either written or oral form, to advise the 
client of the attorney’s departure from the firm. An appropriate com-
munication may advise the client of the fact of the attorney’s departure, 
the attorney’s new location, the attorney’s willingness to provide legal 
services to the client, and the client’s right to select who handles the cli-
ent’s future legal representation.

Assuming the departing attorney either had significant contact with 
or actively represented the client, the written communication to the client 
does not need to comply with the provisions governing advertisements 
contained in Standard 6, because it would not constitute “a written commu-
nication to a prospective client for the purposes of obtaining professional 
employment” as contemplated by Standard 6 (i.e. the written communica-
tion is not required to be labeled an “advertisement”). Of course, any writ-
ten communication regarding a lawyer’s services must also comply with 
Standard 5, which prohibits any false, fraudulent, deceptive or misleading 
communications; and with any other applicable standards of conduct.

A similar analysis should also apply to an oral communication by 
the departing attorney to a client with whom the attorney had significant 
contact or active representation on legal matters while at the firm. If the 
departing attorney contacts such a client orally, that attorney should only 
provide information that is deemed appropriate in a written communica-
tion as set forth above.

With respect to the timing of the disclosure of the attorney’s departure 
to the client, the ultimate consideration is the client’s best interest. To 
the extent practical, a joint notification by the law firm and the departing 
attorney to the affected clients of the change is the preferred course of 
action for safeguarding the client’s best interests. However, the appropri-
ate timing of a notification to the client is determined on a case by case 
basis. Depending on the nature of the departing attorney’s work for the 
client, the client may need advance notification of the departure to make 
a determination as to future representation.

The departing attorney may also owe certain duties to the firm which 
may require that the departing attorney should advise the firm of the 
attorney’s intention to leave the firm and the attorney’s intention to notify 
clients of his or her impending departure, prior to informing the clients 
of the situation. Specifically, the departing attorney should not engage in 
professional conduct which involves “dishonesty, fraud, deceit, or willful 
misrepresentation” with respect to the attorney’s dealings with the firm 
as set forth in Standard 4.

In conclusion, as long as the departing attorney complies with the 
Standards governing advertisements, solicitation, and general profes-
sional conduct, the attorney may ethically contact those clients with 
whom the attorney had significant contact or active representation at the 
former law firm, so as to advise the clients of the attorney’s departure as 
well as the client’s right to select his or her legal counsel. Legal issues 
which may arise from a particular set of facts involving a departing attor-
ney including, but not limited to, contract or tortious interference with 
contract, are beyond the scope of this formal advisory opinion.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON JUNE 1, 1998
FORMAL ADVISORY OPINION NO. 98-2

This opinion relies on Standards of Conduct 61, 62, 63, and 65 that 
bear upon matters directly addressed by Rule 1.15(I).

Question Presented:

When a lawyer holding client funds and/or other funds in a fiduciary 
capacity is unable to locate the rightful recipient of such funds after 
exhausting all reasonable efforts, may that lawyer remove the unclaimed 
funds from the lawyer’s escrow trust account and deliver the funds to the 
custody of the State of Georgia in accordance with the Disposition of 
Unclaimed Property Act?

Summary Answer:

A lawyer holding client funds and/or other funds in a fiduciary capac-
ity may remove unclaimed funds from the lawyer’s escrow trust account 
and deliver the funds to the custody of the State of Georgia in accordance 
with the Disposition of Unclaimed Property Act only if the lawyer, prior to 
delivery, has exhausted all reasonable efforts to locate the rightful recipient.

Opinion:

Many members of the Bar have contacted the State Bar of Georgia 
for guidance on how to manage client funds and/or other funds held in a 
fiduciary capacity in the lawyer’s escrow trust account when the lawyer is 
unable to locate the rightful recipient of the funds and the rightful recipient 
fails to claim the funds. More specifically, the lawyers have asked whether 
they could ethically remove the unclaimed funds from the lawyer’s escrow 
trust account and disburse the funds in accordance with O.C.G.A. §§ 
44-12-190 et seq., the Disposition of Unclaimed Property Act.

In those cases where a lawyer is holding client funds and/or other funds 
in a fiduciary capacity, the lawyer must do so in compliance with Standards 
61, 62, 63 and 65. When the funds become payable or distributable, Standard 
61 speaks to the lawyer’s duty to deliver funds: “A lawyer shall promptly 
notify a client of the receipt of his funds, securities or other properties and 
shall promptly deliver such funds, securities or other properties to the client.” 
Implicit both in this Standard, and the lawyer’s responsibility to zealously 
represent the client, is the lawyer’s duty to exhaust all reasonable efforts to 
locate the rightful recipient in order to ensure delivery.

When a lawyer holding funds attempts to deliver those funds in com-
pliance with Standard 61 but is unable to locate the rightful recipient, the 
lawyer has a duty to exhaust all reasonable efforts to locate the rightful 
recipient. After exhausting all reasonable efforts and the expiration of the 
five year period discussed in the Act, if the lawyer is still unable to locate 
the rightful recipient and the rightful recipient fails to claim the funds, the 
funds are no longer considered client funds or funds held in a fiduciary 
capacity, but rather, the funds are presumed to be abandoned as a matter 
of law, except as otherwise provided by the Act, and the lawyer may then 
deliver the unclaimed funds to the State of Georgia in accordance with 
O.C.G.A. §§ 44-12-190 et seq., the Disposition of Unclaimed Property 
Act. A lawyer who disburses the unclaimed funds as discussed above 
shall not be in violation of the Standards.
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For reference to Standard of Conduct 47, please see Rule 4.2(b)(1).

For reference to Standard of Conduct 48, please see Rule 1.7(a).

For reference to DR 7-103, please see Rule 3.8(a).

Question Presented:

May a staff lawyer for a non-profit legal services group contact State 
officials to express concerns about the legality of treatment of non-clients?

Summary Answer:

A staff lawyer for a non-profit legal services group may contact State 
officials to express concerns about the legality of treatment of non clients 
and clients alike because such communication is authorized by law and 
because the State is not an adverse party in that situation.

Opinion:

I. Factual Scenario:

A staff lawyer for a non-profit legal services group (hereinafter “lawyer”) 
receives information that a state prison inmate is denied a constitutionally 
protected right by the housing institution. The lawyer contacts the Warden 
of the institution in writing, notifying the Warden of the situation from the 
perspective of the inmate. In addition, the writing cites legal authority and 
argues that the institution has denied the inmate’s constitutionally protected 
rights. In conclusion, the letter asks the Warden to conform to the inmate’s 
demands in light of the legal authority cited in the letter.

The lawyer knows that the Warden is a state official with managerial 
responsibilities. The lawyer also knows that the State is represented by 
the Attorney General of the State. The lawyer does not seek approval 
from the Attorney General’s office prior to his correspondence.
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II. Ethical and Legal Considerations:

The factual scenario raises questions about the application of Standard 
47.1 More particularly, the questions at issue are whether the government is 
a “party” as contemplated by Standard 47 and whether the communication 
described falls within the “authorized by law” exception to Standard 47.

Standard 47
During the course of his representation of a client, a lawyer shall not 
communicate or cause another to communicate on the subject of the 
representation with a party he knows to be represented by a lawyer 
in that matter unless he has the prior written consent of the lawyer 
representing such other party or is authorized by law to do so. A 
violation of this standard may be punished by a public reprimand.

The factual scenario describes a lawyer’s communication with a 
government agency he knows to be represented by a lawyer, without the 
prior written consent of the lawyer representing the government agency. 
While the question presented refers to a “non client,” the factual sce-
nario describes a situation where the lawyer is offering legal assistance 
on behalf of a person who presumably requested the assistance. See 
Huddleston v. State, 259 Ga. 45 (1989) and Legacy Homes v. Cole, 205 
Ga. App. 34 (1992) for a description of the formation of the attorney-cli-
ent relationship. Thus, the communication is the subject of the lawyer’s 
representation of a client.

Because the government is not an adverse party in this situation and 
because the communication described is authorized by law, Standard 
47 does not apply to the factual scenario presented. The communication 
prohibited by Standard 47 protects an adverse party from overreach-
ing by opposing counsel, protects the attorney-client relationship, and 
reduces the likelihood that clients will disclose privileged information 
that could harm their interests. See ABA Formal Advisory Opinion 
95-396 for a description of the history and purpose of similar rules 
prohibiting such communication.

Standard 47 contemplates a situation where a party might take 
advantage of another with an adverse interest, through unauthorized 
communication. However, the factual scenario described above is not 
such a situation. The purpose of the government is to protect its people, 
including those it has taken into custody. This fundamental concept is 
well represented in our laws, including our Bar Rules.

The petition clause of the First Amendment is directly on point 
in this regard:

Congress shall make no law...abridging...the right of the people...
to petition the Government for a redress of grievances.

The government has a duty to make itself available to those who 
have legitimate grievances. If a person, even a lawyer representing a 
person incarcerated by the State, has reason to believe that the State is 
acting in an oppressive manner, that person has a right to communicate 
this grievance directly to the government agency involved. To do so is a 
Constitutionally protected right and thus falls within the “authorized by 
law” exception to Standard 47.

Even where State officials initiate a clearly adversarial proceeding, 
lawyers for the State are obligated to protect the interests of the accused. 
This concept is reflected in Directory Rule DR 7-103:

(A) A public prosecutor or other government lawyer shall not insti-
tute or cause to be instituted criminal charges when he knows or 
it is obvious that the charges are not supported by probable cause.

While the First Amendment and DR 7-103 contemplate different 
situations, they both incorporate the notion that the government has an 
interest in protecting its citizens that is a paramount to any interests it 
has in being protected from them. In the factual scenario provided, the 
government agency has an interest in addressing the concerns raised by 
the lawyer. While the government may have competing interests, that 
alone does not make the government an adverse party.

In summary, a staff lawyer for a non-profit legal services group may con-
tact State officials to express concerns about the legality of treatment of cli-
ents because such communication is authorized by law and because the State 
is not an adverse party in that situation. Regardless of the adversarial nature 
of the situation, a lawyer should always strive to maintain the integrity of the 
profession (Canon 1) while representing the best interest of his client, and 
should consider providing copies of the communication to the State lawyer.
__________
1 This opinion does not address Standard 48 which prohibits a lawyers 
advice to a person who is not represented by a lawyer where the interests 
of the person are or have a reasonable possibility of being in conflict with 

the interests of his client. In the factual scenario described in this opinion, 
the lawyer knows that the state institution is represented by the Attorney 
General for the State.
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For references to Standard of Conduct 8, please see Rule 7.5(a); 
(incorporating Rule 7.1).

For references to Standard of Conduct 9, please see Rules 7.1, 
7.5(a), 7.5(e), 7.5(e)(1), and 7.5(e)(2).

For references to Standard of Conduct 35, please see Rule 1.7(a).

For references to Standard of Conduct 36, please see Rule 2.2(a).

For references to Standard of Conduct 37, please see Rule 2.2(a).

For references to Standard of Conduct 38, please see Rule 1.10.

For references to EC 2-11, please see Rule 7.5(a) (incorporating 
Rule 7.1), Rule 7.5(e)(1) and Comment [2] of Rule 7.5.

For references to EC 2-13, please see Rule 7.5(d) and Comment 
[1] of Rule 7.5.

For references to DR 5-105(B), please see Rule 1.7(a).

For references to DR 5-105(C), please see Rule 1.7(b), which 
includes additional procedural requirements.

Rule 1.7 is recited in this opinion; however, Rule 1.7 was amended 
on November 3, 2011, and now indicates that consent to repre-
sentation of two clients with potentially conflicting interests must 
be “informed” and “confirmed in writing,” and be preceded by a 
separate writing that also advises the clients of “reasonably avail-
able alternatives” to the representation.  

For references to DR 5-105(D), please see Rule 1.10(a).

Question Presented:

Is it ethically proper for a lawyer to represent a criminal defendant when 
a co-defendant in the same criminal prosecution is represented by a second 
attorney who is listed on letterhead as “of counsel” to the same law firm?

Summary Answer:

Because an attorney who is held out to the public as “of counsel” 
should have a close, regular, personal relationship with the affiliated firm, 
the standards of conduct applicable to multiple representations by partners 
and associates of law firms, should also apply to “of counsel” attorneys. 
Accordingly, when an “of counsel” attorney would be required to decline 
or withdraw from multiple representations under Standards 35, 36 and 37, 
then under Standard 38, no partner, associate or other “of counsel” attorney 
of the principal firm may accept or continue such employment.

Opinion:

I. USE OF THE TERM “OF COUNSEL” ON MATERIALS 
INTENDED FOR PUBLIC DISTRIBUTION.

The use of the term “of counsel” to denote relationships between 
attorneys and law firms has increased in recent years. Traditionally the 
term was used to designate semi-retired lawyers who desired to maintain 
a regular association with a law firm for which they were previously a 
full-time attorney. Today, the term “of counsel” is used to describe a 
wide range of associations and relationships including lateral hires or 
attorneys who are in-between associate and partnership classifications. 
While the primary purpose of this opinion is not to limit or define the 
terms of such relationships, the Board does believe that some clarifica-
tion is necessary to protect members of the public who may rely upon the 
“of counsel” designation in selecting legal representation.

Although the Georgia Code of Professional Responsibility does not 
define the term “of counsel”, the American Bar Association has issued a for-
mal opinion which describes the core characteristics of the term as follows:

... A close, regular, personal relationship; but a relationship which 
is neither that of a partner (or its equivalent, a principal of a pro-
fessional corporation), with the shared liability and/or managerial 
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responsibility implied by that term; nor, on the other hand, the 
status ordinarily conveyed by the term ‘associate’, which is to 
say a junior non-partner lawyer, regularly employed by the firm.

(Emphasis added). ABA Formal Advisory Opinion 90-357 (1990). 
The ABA also continues to adhere to aspects of its earlier opinion which 
prohibited the use of the term “of counsel” to designate the following rela-
tionships: (1) a relationship involving only a single case, (2) a relationship 
of forwarder or receiver of legal business, (3) a relationship involving only 
occasional collaborative efforts, and (4) relationship of an outside consultant. 
See ABA Formal Opinion 90-357 (1990) (reaffirming in part ABA Formal 
Opinion 330 (1972)). Other jurisdictions which have considered this issue 
have adhered to the ABA’s description of the “of counsel” relationships. 
See Florida Professional Ethics Committee Opinion Nos. 94-7 (1995); 
State Bar of California Standing Committee on Professional Responsibility 
and Conduct, Formal Opinion No. 1993-129 and the New York State Bar 
Association Committee on Professional Ethics Opinion No. 262 (1972).

The Board is of the opinion that the use of the term “of counsel” on 
letterhead, placards, advertisements and other materials intended for 
public distribution should denote more than casual contact such as mere 
office-sharing arrangements and that requiring a close, regular, personal 
relationship between the “of counsel’ attorney and the principal firm is 
in accordance with the reasonable expectations of the consuming public. 
Requiring attorneys who are held out to the public as “of counsel” to 
have a close, regular, personal relationship with the principal firm is 
also in keeping with well-established standards of conduct requiring 
lawyers to be scrupulous in the representation of their professional status 
and prohibiting attorneys from practicing under trade names which are 
false, fraudulent, deceptive or that would tend to mislead laypersons as 
to the identity of lawyers actually practicing in the firm. See Standards 
of Conduct 8 and 9 and EC 2-11 and EC 2-13.

II. CONFLICTS ANALYSIS FOR “OF COUNSEL” 
RELATIONSHIPS.

The issue as to whether or not a member of a law firm may represent a 
defendant who potentially has an adverse interest to a co-defendant in the 
same criminal prosecution and who is simultaneously being represented 
by an “of counsel” attorney to the same firm must be analyzed in light of 
the requirement that such an “of counsel” relationship be “close, regular 
and personal.” The Board believes that the prudent and ethical course is 
for the attorneys involved to apply the same standards in analyzing this 
potential for conflict of representation as would be applied in more tra-
ditional relationships existing between associates and partners with other 
attorneys in their law firms.

Under these long-standing rules, an attorney is prohibited from continu-
ing multiple employment if the exercise of his independent professional 
judgment on behalf of a client will be, or is likely to be, adversely affected 
by his representation of another client. See Standards of Conduct 35 and 
36 and DR 5-105(B). If the lawyer is required to decline or withdraw from 
employment due to the reasons stated in Standards 35 and 36, then no 
partner or associate of his firm may accept or continue such employment. 
See Standard of Conduct 38 and DR 5-105(D). The standards do provide 
for an exception if it is obvious that the lawyer can adequately represent the 
interest of each of the clients and each client consents to the representation 
after full disclosure of the possible effect of such representation on the 
exercise of the lawyer’s professional judgment on behalf of each client. 
See Standard of Conduct 37 and DR 5-105(C).

In addition to associates and partners of law firms, the Board believes that 
these are sound principles for “of counsel” attorneys to follow as well. This 
is especially true, given the requirement that attorneys listed as “of counsel” 
on letterhead and other materials distributed to the public have a close, 
regular, personal, relationship with the principal firm. Accordingly, when 
an “of counsel” attorney would be required to decline or withdraw from 
multiple representations under Standards 35, 36 and 37, then, under Standard 
38, no partner, associate or other “of counsel” attorney of the principal firm 
may accept or continue such employment. This opinion is consistent with 
those reached by other jurisdictions which have addressed this issue. See 
State Bar of California Standing Committee on Professional Responsibility 
and Conduct Formal Opinion No. 1993-129; Florida Professional Ethics 
Committee, Opinion 94-7 (1995); and Opinion 72-41 (1973).

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON OCTOBER 18, 1999
FORMAL ADVISORY OPINION NO. 99-2

For references to Standard of Conduct 24, please see Rule 5.5.

For references to Standard of Conduct 35, please see Rule 1.7(a).

For references to Standard of Conduct 36, please see Rule 1.7(a).

For references to Canon 3, please see Rule 5.5.

For references to EC 3-1, please see Rule 5.5.

For references to EC 3-8, please see Rule 5.4(a), (b), and (d).

For references to DR 3-101, please see Rule 5.5.

For references to Canon 5, please see Rules 1.7 and 1.8.

For references to EC 5-14, please see Rule 1.7(a).

For references to EC 5-20, please see Rule 2.2.

For references to DR 5-105, please see Rule 1.7.

Question Presented:

In a transaction involving a real estate lending institution and its cus-
tomer, may the in-house counsel for the institution provide legal services 
to the customer relative to the transaction? May the real estate lending 
institution charge the customer a fee for any legal services rendered rela-
tive to the transaction?

Summary Answer:

The answer to both questions is “no.” An in-house counsel for a real 
estate lending institution assists that entity in the unauthorized practice 
of law in violation of Standard 24, if he or she provides legal services 
to its customers which are in any way related to the existing relation-
ship between the institution and its customer. Such conduct would also 
constitute an impermissible conflict of interest under Standards 35 and 
36. This prohibition does not, however, prevent in-house counsel from 
attending closings as attorney for the institution and preparing the docu-
ments necessary to effectuate the closing including those documents that 
must be signed by the customer and that may benefit both the institution 
and the customer. Nor does the prohibition prevent the institution from 
seeking reimbursement for the legal expenses incurred in the transaction 
by including them in the cost of doing business when determining its 
charge to its customer. The charge, however, may not be denominated 
as a legal or attorney fee but must be included in the charge being made 
by the institution. There is inherent risk of confusion on the part of the 
customer regarding the role of in-house counsel. Prudent lawyers will 
act on the assumption that courts will honor the customer’s reasonable 
expectation of in-house counsel’s duties created by the closing attorney’s 
conduct at the closing.

Opinion:

Standard 24, proscribing assistance in the unauthorized practice 
of law, prohibits in-house counsel for a real estate lending institution 
from providing legal services to its customers. See also, Georgia Code 
of Professional Responsibility, Canon 3; Georgia Code of Professional 
Responsibility, Ethical Considerations 3-1 & 3-8; Georgia Code of 
Professional Responsibility, Directory Rule 3-101, and ABA Model 
Rules of Professional Conduct, Model Rule 5.4(d). Standards 35 and 36 
prohibit such conduct if the ability to exercise independent professional 
judgment on behalf of one client will be or is likely to be adversely 
affected by the obligation to another client. See also, Georgia Code of 
Professional Responsibility, Canon 5; Georgia Code of Professional 
Responsibility, Ethical Consideration 5-14 - 5-20; Georgia Code of 
Professional Responsibility, Directory Rule 5-105, and ABA Model 
Rules of Professional Conduct, Model Rule 1.7. Specifically, in-house 
counsel may not provide legal services at a closing or elsewhere to a 
customer borrowing from the lending institution and arising out of the 
existing relationship between the customer and the institution. This is 
true whether or not the customer is charged for these services. The role 
of employee renders the actions of in-house counsel the action of the 
employer. The employer, not being a lawyer, is thus being assisted in and 
is engaging in the unauthorized practice of law. The in-house counsel by 
virtue of the existing employer/employee relationship and its accompa-
nying obligation of loyalty to the employer cannot exercise independent 
professional judgment on behalf of the customer.

This prohibition does not, however, prevent in-house counsel 
from attending the closing as the institution’s legal representative and 
preparing those documents necessary to effectuate the closing. This 
includes those documents that must be signed by the customer. In such 
a situation, in-house counsel is providing legal services directly to the 
institution even though others, including the customer, may benefit 
from them.
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The prohibition on assisting in the unauthorized practice of law does 
not prevent the lending institution from including the expense of in-house 
counsel in the cost of doing business when determining the fee to charge 
its customer. The lending institution may, in other words, recoup the 
expenses of the transaction including the cost of legal services. This con-
duct does not in and of itself, create a duty to the customer on the part of 
the in-house counsel nor does it constitute a violation of the prohibition 
against the sharing of legal fees with a non-lawyer. On the other hand, 
charging the cost of legal services to the customer (1) is likely to create 
an unintended expectation in the mind of the customer, (2) constitutes a 
non-lawyer receiving the fee for legal services rather than an attorney, 
(3) constitutes a lawyer splitting a fee with a non-lawyer, or (4) directly 
invites the unauthorized practice of law. It is accordingly prohibited 
even if limited to actual costs. The customer cannot be made a part of the 
attorney/client, employer/employee relationship.

The situation in which in-house counsel attends closings as attorney for 
the lending institution and prepares the documents necessary to effectuate 
the closing is fraught with both legal and ethical risks beyond assistance 
in the unauthorized practice of law and conflict of interests. Even though 
the above analysis (1) requires that in-house counsel’s lawyer-client 
relationship be restricted to the lending institution, and (2) prohibits the 
direct billing for legal services by the institution, the fact remains that 
the customer may benefit from the actions of in-house counsel. Thus the 
risk of confusion about the role of in-house counsel at the closing will be 
high. Prudent in-house counsel should anticipate that courts may treat the 
reasonable customer expectations regarding these legal services as creating 
duties even in the absence of a lawyer-client relationship. The Restatement 
(Second) of Torts reports that an attorney who represents only the lender 
may still be held liable in negligence to a borrower. See, e.g., Seigle v. 
Jasper, 867 S.W. 2d 476 (Ky. Ct. App. 1973). A similar result may obtain 
under traditional contract or agency principles regarding third party ben-
eficiaries. This position is supported by the Restatement of the Law of 
Lawyering. While declaring the current state of Georgia law on this issue 
would be inappropriate and beyond the scope of this Formal Advisory 
Opinion, it is clear that prudent in-house counsel will not ignore these risks 
both in advising the lending institution and in his or her conduct toward the 
customer as a matter of good lawyering.
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For references to Standard of Conduct 4, please see Rule 8.4(a)(4).
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Question Presented:

Is a lawyer aiding a nonlawyer in the unauthorized practice of law 
when the lawyer allows a nonlawyer member of his or her staff to prepare 
and sign correspondence which threatens legal action or provides legal 
advice or both?

Summary Answer:

Yes, a lawyer is aiding a nonlawyer1 in the unauthorized practice of 
law when the lawyer allows a nonlawyer member of his or her staff to 
prepare and sign correspondence which threatens legal action or provides 
legal advice or both. Generally, a lawyer is aiding a nonlawyer in the 
unauthorized practice of law whenever the lawyer effectively substitutes 
the legal knowledge and judgment of the nonlawyer for his or her own. 
Regardless of the task in question, a lawyer should never place a nonlaw-
yer in situations in which he or she is called upon to exercise what would 
amount to independent professional judgment for the lawyer’s client. 
Nothing in this limitation precludes paralegal representation of clients 
with legal problems whenever such is expressly authorized by law.2

In order to enforce this limitation in the public interest, it is necessary 
to find a violation of the provisions prohibiting aiding a nonlawyer in the 
unauthorized practice of law whenever a lawyer creates the reasonable 

appearance to others that he or she has effectively substituted the legal 
knowledge and judgment of the nonlawyer for his or her own in the rep-
resentation of the lawyer’s client.

As applied to the specific questions presented, a lawyer permitting a 
nonlawyer to give legal advice to the lawyer’s client based on the legal 
knowledge and judgment of the nonlawyer rather than the lawyer, would 
be in clear violation of Standards of Conduct 24, 4, and 5. A lawyer per-
mitting a nonlawyer to prepare and sign threatening correspondence to 
opposing counsel or unrepresented persons would be in violation of these 
Standards of Conduct because doing so creates the reasonable appear-
ance to others that the nonlawyer is exercising his or her legal knowledge 
and professional judgment in the matter.

Opinion:

This request for a Formal Advisory Opinion was submitted by the 
Investigative Panel of the State Disciplinary Board along with examples 
of numerous grievances regarding this issue recently considered by the 
Panel. Essentially, the request prompts the Formal Advisory Opinion 
Board to return to previously issued advisory opinions on the subject of 
the use of nonlawyers to see if the guidance of those previous opinions 
remains valid for current practice.3

The primary disciplinary standard involved in answering the question 
presented is: Standard 24, (“A lawyer shall not aid a nonlawyer in the 
unauthorized practice of law.”) As will become clear in this Opinion, 
however, Standard 4 (“A lawyer shall not engage in professional conduct 
involving dishonesty, fraud, deceit or willful misrepresentation.”) and 
Standard 5 (“A lawyer shall not make any false, fraudulent, deceptive, or 
misleading communications about the lawyer or the lawyer’s services.”) 
are also involved.

In interpreting these disciplinary standards as applied to the ques-
tion presented, we are guided by Canon 3 of the Code of Professional 
Responsibility, “A Lawyer Should Assist in Preventing the Unauthorized 
Practice of Law,” and, more specifically, the following Ethical 
Considerations: Ethical Consideration 3-2, Ethical Consideration 3-5, 
and Ethical Consideration 3-6.

In Advisory Opinion No. 19, an Opinion issued before the creation 
of the Formal Advisory Opinion Board and the issuance of advisory 
opinions by the Supreme Court, the State Disciplinary Board addressed 
the propriety of Georgia lawyers permitting nonlawyer employees to cor-
respond concerning “legal matters” on the law firm’s letterhead under the 
nonlawyer’s signature. The Board said that in determining the propriety 
of this conduct it must first define the practice of law in Georgia. In doing 
so, it relied upon the very broad language of a then recent Supreme Court 
of Georgia opinion, Huber v. State, 234 Ga. 458 (1975), which included 
within the definition of the practice “any action taken for others in any 
matter connected with the law,” to conclude that the conduct in question, 
regardless of whether a law suit was pending, constituted the practice of 
law.4 Any lawyer permitting a nonlawyer to engage in this conduct would 
be assisting in the unauthorized practice of law in violation of Standard 24, 
the Board said. The Board specifically limited this prohibition, however, to 
letters addressed to adverse or potentially adverse parties that, in essence, 
threatened or implied a threat of litigation. Furthermore, the Board noted 
that there was a broad range of activities, including investigating, taking 
statements from clients and other witnesses, conducting legal research, 
preparing legal documents (under “direct supervision of the member”), and 
performing administrative, secretarial, or clerical duties that were appropri-
ate for nonlawyers. In the course of performing these activities, nonlawyers 
could correspond on the firm’s letterhead under their own signature. This 
was permitted as long as the nonlawyer clearly identified his or her status 
as a nonlawyer in a manner that would avoid misleading the recipient into 
thinking that the nonlawyer was authorized to practice law.

Whatever the merits of the answer to the particular question present-
ed, this Opinion’s general approach to the issue, i.e., does the conduct 
of the nonlawyer, considered outside of the context of supervision by a 
licensed lawyer, appear to fit the broad legal definition of the practice 
of law, would have severely limited the role of lawyer-supervised non-
lawyers to what might be described as in-house and investigatory func-
tions. This Opinion was followed two years later, however, by Advisory 
Opinion No. 21, an Opinion in which the State Disciplinary Board 
adopted a different approach.

The specific question presented in Advisory Opinion No. 21 was: “What 
are the ethical responsibilities of attorneys who employ legal assistants or 
paraprofessionals and permit them to deal with other lawyers, clients, and 
the public?” After noting the very broad legal definition of the practice 
of law in Georgia, the Board said that the issue was instead one of “strict 
adherence to a program of supervision and direction of a nonlawyer.”
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This insight, an insight we reaffirm in this Opinion, was that the legal 
issue of what constitutes the practice of law should be separated from the 
issue of when does the practice of law by an attorney become the practice 
of law by a nonlawyer because of a lack of involvement by the lawyer in 
the representation. Under this analysis, it is clear that while most activities 
conducted by nonlawyers for lawyers are within the legal definition of the 
practice of law, in that these activities are “action[s] taken for others in . . 
. matter[s] connected with the law,” lawyers are assisting in the unauthor-
ized practice of law only when they inappropriately delegate tasks to a 
nonlawyer or inadequately supervise appropriately delegated tasks.

Implicitly suggesting that whether or not a particular task should 
be delegated to a nonlawyer was too contextual a matter both for 
effective discipline and for guidance, the Disciplinary Board provided 
a list of specific tasks that could be safely delegated to nonlawyers 
“provided that proper and effective supervision and control by the 
attorney exists.” The Board also provided a list of tasks that should not 
be delegated, apparently without regard to the potential for supervision 
and control that existed.

Were we to determine that the lists of delegable and non-delegable 
tasks in Advisory Opinion No. 21 fully governed the question presented 
here, it would be clear that a lawyer would be aiding the unauthorized 
practice if the lawyer permitted the nonlawyer to prepare and sign corre-
spondence to clients providing legal advice (because it would be “contact 
with clients . . . requiring the rendering of legal advice) or permitted 
the nonlawyer to prepare and sign correspondence to opposing counsel 
or unrepresented persons threatening legal action (because it would be 
“contacting an opposite party or his counsel in a situation in which legal 
rights of the firm’s clients will be asserted or negotiated”). It is our opin-
ion, however, that applying the lists of tasks in Advisory Opinion No. 
21 in a categorical manner runs risks of both over regulation and under 
regulation of the use of nonlawyers and, thereby, risks both the loss of 
the efficiency nonlawyers can provide and the loss of adequate protec-
tion of the public from unauthorized practice. Rather than being applied 
categorically, these lists should instead be considered good general guid-
ance for the more particular determination of whether the representation 
of the client has been turned over, effectively, to the nonlawyer by the 
lawyer permitting a substitution of the nonlawyer’s legal knowledge and 
judgment for that of his or her own. If such substitution has occurred then 
the lawyer is aiding the nonlawyer in the unauthorized practice of law 
whether or not the conduct is proscribed by any list.

The question of whether the lawyer has permitted a substitution of the 
nonlawyer’s legal knowledge and judgment for that of his or her own is 
adequate, we believe, for guidance to attorneys in determining what can and 
cannot be delegated to nonlawyers. Our task, here, however, is broader than 
just giving guidance. We must also be concerned in issuing this opinion with 
the protection of the public interest in avoiding unauthorized practice, and we 
must be aware of the use of this opinion by various bar organizations, such as 
the Investigative Panel of the State Disciplinary Board, for determining when 
there has been a violation of a Standard of Conduct.

For the purposes of enforcement, as opposed to guidance, it is not 
adequate to say that substitution of the nonlawyer’s legal knowledge and 
judgment for that of his or her own constitutes a violation of the appli-
cable Standards. The information for determining what supervision was 
given to the nonlawyer, that is, what was and was not a substitution of 
legal knowledge and judgment, will always be within the control of the 
attorney alleged to have violated the applicable Standards. To render this 
guidance enforceable, therefore, it is necessary to find a violation of the 
Standards prohibiting aiding a nonlawyer in the unauthorized practice of 
law whenever a lawyer creates the reasonable appearance to others that 
he or she has effectively substituted the legal knowledge and judgment 
of the nonlawyer for his or her own.

Thus, a lawyer is aiding a nonlawyer in the unauthorized practice of 
law whenever the lawyer creates a reasonable appearance to others that 
the lawyer has effectively substituted the legal knowledge and judgment 
of the nonlawyer for his or her own. Regardless of the task in ques-
tion, lawyers should never place nonlawyers in situations in which the 
nonlawyer is called upon to exercise what would amount to independent 
professional judgment for the lawyer’s client. Nor should a nonlawyer be 
placed in situations in which decisions must be made for the lawyer’s cli-
ent or advice given to the lawyer’s client based on the nonlawyer’s legal 
knowledge, rather than that of the lawyer. Finally, nonlawyers should not 
be placed in situations in which the nonlawyer, rather than the lawyer, 
is called upon to argue the client’s position. Nothing in these limitations 
precludes paralegal representation of clients with legal problems when-
ever such is expressly authorized by law.5

In addition to assisting in the unauthorized practice of law by creating 
the reasonable appearance to others that the lawyer was substituting a 

nonlawyer’s legal knowledge and judgment for his or her own, a lawyer 
permitting this would also be misrepresenting the nature of the services 
provided and the nature of the representation in violation of Standards of 
Conduct 4 and 5. In those circumstances where nonlawyer representation 
is specifically authorized by regulation, statute or rule of an adjudicatory 
body, it must be made clear to the client that they will be receiving non-
lawyer representation and not representation by a lawyer.

Applying this analysis to the question presented, if by “prepare and 
sign” it is meant that the legal advice to be given to the client is advice 
based upon the legal knowledge and judgment of the nonlawyer, it is 
clear that the representation would effectively be representation by a 
nonlawyer rather than by the retained lawyer. A lawyer permitting a 
nonlawyer to do this would be in violation of Standards of Conduct 24, 
4, and 5. A lawyer permitting a nonlawyer to prepare and sign threaten-
ing correspondence to opposing counsel or unrepresented persons would 
also be in violation of these Standards of Conduct because by doing so 
he or she creates the reasonable appearance to others that the nonlawyer 
is exercising his or her legal knowledge and professional judgment in 
the matter.

For public policy reasons it is important that the legal profession 
restrict its use of nonlawyers to those uses that would improve the qual-
ity, including the efficiency and cost-efficiency, of legal representation 
rather than using nonlawyers as substitutes for legal representation. 
Lawyers, as professionals, are ultimately responsible for maintaining the 
quality of the legal conversation in both the prevention and the resolution 
of disputes. This professional responsibility cannot be delegated to others 
without jeopardizing the good work that lawyers have done throughout 
history in meeting this responsibility.
__________
1 The term “nonlawyer” includes paralegals.
2 See footnote 5 infra.
3 In addition to those opinions discussed in this opinion, there are two 
other Advisory Opinions concerning the prohibition on assisting the 
unauthorized practice of law. In Advisory Opinion No. 23, the State 
Disciplinary Board was asked if an out-of-state law firm could open 
and maintain an office in the State of Georgia under the direction of a 
full-time associate of that firm who was a member of the State Bar of 
Georgia. In determining that it could, the Board warned about the pos-
sibility that the local attorney would be assisting the nonlicensed lawyers 
in the unauthorized practice of law in Georgia. In Formal Advisory 
Opinion No. 86-5, an Opinion issued by the Supreme Court, the Board 
was asked if it would be improper for lawyers to permit nonlawyers to 
close real estate transactions. The Board determined that it would be if 
the responsibility for “closing” was delegated to the nonlawyer without 
participation by the attorney. We view the holding of Formal Advisory 
Opinion No. 86-5 as consistent with the Opinion issued here.
4 The language relied upon from Huber v. State was later codified in 
O.C.G.A. §15-19-50.
5 For example, it is perfectly permissible for a nonlawyer, employed 
as a paralegal by a law firm or by a non-profit corporation, such as 
the Georgia Legal Service Program, doing business as a law firm, to 
represent his or her own clients whenever paralegal representation is 
permitted by law, as it would be if the representation were on a food 
stamp problem at an administrative hearing, or before the Social Security 
Administration, or in other circumstances where a statute or the autho-
rized rules of the adjudicatory body specifically allow for and regulate 
representation or counsel by persons other than a lawyer. It must be 
made clear to the clients, of course, that what they will be receiving is 
paralegal representation and not representation by a lawyer. Nothing in 
this opinion is intended to conflict with regulation, by statute or rule of 
an adjudicatory body, of use of nonlawyers in such authorized roles.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON FEBRUARY 11, 2000
FORMAL ADVISORY OPINION NO. 00-3

For references to Standard of Conduct 24, please see Rule 5.5(a).

Question Presented:

Ethical propriety of lawyers telephonically participating in real estate 
closings from remote sites.

Summary Answer:

Formal Advisory Opinion No. 86-5 explains that a lawyer cannot 
delegate to a nonlawyer the responsibility to “close” the real estate trans-
action without the participation of an attorney. Formal Advisory Opinion 
No. 86-5 also provides that “Supervision of the work of the paralegal by 
the attorney must be direct and constant to avoid any charges of aiding 
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the unauthorized practice of law.” The lawyer’s physical presence at a 
closing will assure that there is supervision of the work of the paralegal 
which is direct and constant.

Opinion:

Formal Advisory Opinion No. 86-5 (86-R9) issued by the Supreme 
Court states that the closing of real estate transactions constitutes the 
practice of law as defined by O.C.G.A. §15-19-50. Therefore, it is 
ethically improper for lawyers to permit nonlawyers to close real estate 
transactions. Correspondent inquires whether it is ethically permissible 
to allow a paralegal to be physically present at a remote site for the 
purpose of witnessing signatures and assuring that documents are signed 
properly. The paralegal announces to the borrower that they are there 
to assist the attorney in the closing process. The lawyer is contacted by 
telephone by the paralegal during the closing to discuss the legal aspects 
of the closing.

The critical issue in this inquiry is what constitutes the participation 
of the attorney in the closing transaction. The lawyer must be in control 
of the closing process from beginning to end. The supervision of the 
paralegal must be direct and constant.

Formal Advisory Opinion No. 86-5 states that “If the ‘closing’ is 
defined as the entire series of events through which title to the land 
is conveyed from one party to another party, it would be ethically 
improper for a nonlawyer to ‘close’ a real estate transaction.” Under 
the circumstances described by the correspondent, the participation of 
the lawyer is less than meaningful. The lawyer is not in control of the 
actual closing processing from beginning to end. The lawyer is brought 
into the closing process after it has already begun. Even though the 
paralegal may state that they are not a lawyer and is not there for the 
purpose of giving legal advice, circumstances may arise where one 
involved in this process as a purchaser, seller or lender would look to 
the paralegal for advice and/or explanations normally provided by a 
lawyer. This is not permissible.

Formal Advisory Opinion No. 86-5 provides that “Supervision of the 
work of the paralegal by the attorney must be direct and constant to avoid 
any charges of aiding the unauthorized practice of law.” By allowing a 
paralegal to appear at closings at remote sites at which lawyers are pres-
ent only by telephone conference will obviously increase the likelihood 
that the paralegal may be placed in circumstances where the paralegal 
is actually providing legal advice or explanations, or exercising inde-
pendent judgment as to whether legal advice or explanation is required.

Standard 24 is not met by the lawyer being called on the telephone 
during the course of the closing process for the purpose of responding to 
questions or reviewing documents. The lawyer’s physical presence at a 
closing will assure that there is supervision of the work of the paralegal 
which is direct and constant.

STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA 
ON MAY 3, 2001
FORMAL ADVISORY OPINION NO. 01-1

Rule 1.5(b) is recited in this opinion; however, on November 3, 2011, 
Rule 1.15(b) was amended by the Supreme Court of Georgia and now 
reads as follows:

“The scope of the representation and the basis or rate of the fee 
and expenses for which the client will be responsible shall be com-
municated to the client, preferably in writing, before or within a 
reasonable time after commencing the representation, except when 
the lawyer will charge a regularly represented client on the same 
basis or rate. Any changes in the basis or rate of the fee or expenses 
shall also be communicated to the client.”

The amendment does not impact the analysis or conclusion reached 
in this opinion.

Question Presented:

Is it ethically permissible for an attorney, with or without notice to 
a client, to charge for a standard time unit without regard to how much 
time is actually expended?

Summary Answer:

A lawyer may charge for standard time units so long as this does not 
result in a fee that is unreasonable, and so long as the lawyer commu-
nicates to the client the method of billing the lawyer is using so that the 
client can understand the basis for the fee.

Opinion:

Given the proper resources, equipment and effort, time can be mea-
sured with infinitesimal precision. As a practical matter, however, clients 
routinely require only sufficient precision in attorney billings to deter-
mine reasonableness and fairness, and this would not normally neces-
sitate a level of precision in recording the time expended by an attorney 
that would require hair-splitting accuracy. It is the practice of many 
attorneys to bill on a time-expended basis, and to bill for time expended 
by rounding to standard units of from 6 to 15 minutes. This gives rise to 
the possibility that a lawyer could spend one minute on a client matter, 
and bill the client for 15 minutes. While “rounding up” is permissible, 
see, e.g., ABA Formal Opinion 93-379 (December 6, 1993), repeatedly 
rounding up from one minute to fifteen minutes is questionable at best 
and would raise substantial issues as to whether the fee was reasonable 
under Rule 1.5(a), Georgia Rules of Professional Conduct. See also Rule 
1.5(a) ABA Model Rules of Professional Conduct. A lawyer could avoid 
a challenge to rounded up fees as excessive by using a smaller minimum 
unit (a six minute unit is preferable), and only rounding up if more than 
half that time was actually expended. See Ross, The honesT hour: 
The eThics of Time-Based Billing By aTTorneys (Carolina Academic 
Press: 1996), p. 169.

It must be noted that even this practice, billing in six minute units but 
only billing a unit if more than three minutes was expended, results in the 
attorney billing for time not actually expended on the client matter. Rule 
1.5(b), Georgia Rules of Professional Conduct, provides:

When the lawyer has not regularly represented the client, the basis 
or rate of the fee shall be communicated to the client, preferably 
in writing, before or within a reasonable time after commencing 
the representation.

In order to comply with Rule 1.5(b), the lawyer must take care to 
clarify to the client the basis for the billing. To simply inform a client 
that the lawyer would bill on a time expended basis, without explaining 
any standard unit billing practice, would not be a clear communication 
of the basis for the fee.

In addition, we note that Rule 7.1(a)(1), Georgia Rules of Professional 
Conduct, governs “Communications Concerning a Lawyer’s Services”, 
and provides:

[A] communication is false, fraudulent, deceptive or mis-
leading it if:

(1) ...omits a fact necessary to make the statement 
considered as a whole not materially misleading.

Comment 1 to Rule 7.1 provides that Rule 7.1 to applies to “all com-
munications about a lawyer’s services....”

To simply inform a client that the lawyer would bill on a time expend-
ed basis, without explaining any standard unit billing practice, would 
omit a fact necessary to make the statement as a whole not materially 
misleading, and would violate Rule 7.1 (a).

To ensure a clear understanding between the attorney and the client, 
the attorney should provide the client with an explanation in writing of 
the basis for the fee. Rule 1.5(b), Georgia Rules of Professional Conduct. 
See also Rule 1.5(b) ABA Model Rules of Professional Conduct. In order 
to comply with Rule 1.5(b), the attorney must communicate the basis for 
the fee to the client, and in order to comply with Rule 7.1(a), the commu-
nication must include an explanation of any standard unit billing practice.

STATE BAR OF GEORGIA
ISSUED BY THE FORMAL ADVISORY OPINION BOARD
PURSUANT TO RULE 4-403 ON SEPTEMBER 11, 2003
FORMAL ADVISORY OPINION NO. 03-1

Question Presented:

May a Georgia attorney contract with a client for a non-refundable 
special retainer?

Summary Answer:

A Georgia attorney may contract with a client for a non-refundable 
special retainer so long as: 1) the contract is not a contract to violate the 
attorney’s obligation under Rule 1.16(d) to refund “any advance payment 
of fee that has not been earned” upon termination of the representation 
by the attorney or by the client; and 2) the contracted for fee, as well as 
any resulting fee upon termination, does not violate Rule 1.5(a)’s require-
ment of reasonableness.
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Opinion:

This issue is governed primarily by Rule of Professional Conduct 
1.16(d) which provides: “Upon termination of representation, a lawyer 
shall take steps to the extent reasonably practicable to protect a client’s 
interests such as . . . refunding any advance payment of fee that has not 
been earned.”

A special retainer is a contract for representation obligating a client 
to pay fees in advance for specified services to be provided by an attor-
ney. This definition applies regardless of the manner of determining the 
amount of the fee or the terminology used to designate the fee, e.g., hour-
ly fee, percentage fee, flat fee, fixed fees, or minimum fees. Generally, 
fees paid in advance under a special retainer are earned as the specified 
services are provided. Some services, for example, the services of the 
attorney’s commitment to the client’s case and acceptance of potential 
disqualification from other representations, are provided as soon as the 
contract is signed.1 The portion of the fee reasonably allocated to these 
services is, therefore, earned immediately. These fees, and any other fees 
that have been earned by providing specified services to the client, need 
not be refunded to the client. In this sense, a special retainer can be made 
non-refundable.

In formal advisory opinion 91-2 (fao 91-2), we said:

“Terminology as to the various types of fee arrangements does not 
alter the fact that the lawyer is a fiduciary. Therefore, the lawyer’s duties 
as to fees should be uniform and governed by the same rules regardless 
of the particular fee arrangement. Those duties are . . . : 1) To have a 
clear understanding with the client as to the details of the fee arrange-
ment prior to undertaking the representation, preferably in writing. 2) To 
return to the client any unearned portion of a fee. 3) To accept the client’s 
dismissal of him or her (with or without cause) without imposing any 
penalty on the client for the dismissal. 4) To comply with the provisions 
of Standard 31 as to reasonableness of the fee.”

The same Formal Advisory Opinion citing In the Matter of Collins, 
246 Ga. 325 (1980), states:

“The law is well settled that a client can dismiss a lawyer for any 
reason or for no reason, and the lawyer has a duty to return any unearned 
portion of the fee.”2

Contracts to violate the ethical requirements upon which FAO 
91-2 was based are not permitted, because those requirements are now 
expressed in Rule 1.16(d) and Rule 1.5(a). Moreover, attorneys should 
take care to avoid misrepresentation concerning their obligation to return 
unearned fees upon termination.

The ethical obligation to refund unearned fees, however, does not 
prohibit an attorney from designating by contract points in a representa-
tion at which specific advance fees payments under a special retainer 
will have been earned, so long as this is done in good faith and not as 
an attempt to penalize a client for termination of the representation by 
refusing to refund unearned fees or otherwise avoid the requirements of 
Rule 1.16(d), and the resulting fee is reasonable. Nor does this obligation 
call in to question the use of flat fees, minimum fees, or any other form 
of advance fee payment so long as such fees when unearned are refunded 
to the client upon termination of the representation by the client or by the 
attorney. It also does not require that fees be determined on an hourly 
basis. Nor need an attorney place any fees into a trust account absent 
special circumstances necessary to protect the interest of the client. See 
Georgia Formal Advisory Opinion 91-2. Additionally, this obligation 
does not restrict the non-refundability of fees for any reason other than 
whether they have been earned upon termination. Finally, there is noth-
ing in this obligation that prohibits an attorney from contracting for large 
fees for excellent work done quickly. When the contracted for work is 
done, however quickly it may have been done, the fees have been earned 
and there is no issue as to their non-refundability. Of course, such fees, 
like all fee agreements, are subject to Rule 1.5, which provides that the 
reasonableness of a fee shall be determined by the following factors:

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly;

(2) the likelihood that the acceptance of the particular employment 
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal 
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the 
client.

(7) the experience, reputation, and ability of the lawyer or lawyers 
performing the services; and

(8) Whether the fee is fixed or contingent.

__________
1 The “likelihood that the acceptance of the particular employment will 
preclude other employment by the lawyer” is a factor the attorney must 
consider in determining the reasonableness of a fee under Rule 1.5. This 
preclusion, therefore, should be considered part of the service the attor-
ney is providing to the client by agreeing to enter into the representation.
2 Georgia Formal Advisory Opinion 91-2.

The second publication of this opinion appeared in the August 2003 issue 
of the Georgia Bar Journal, which was mailed to the members of the 
State Bar of Georgia on August 7, 2003. The opinion was filed with the 
Supreme Court of Georgia on August 21, 2003. No review was requested 
within the 20-day review period, and the Supreme Court of Georgia has 
not ordered review on its own motion. In accordance with Rule 4-403(d), 
this opinion is binding only on the State Bar of Georgia and the person 
who requested the opinion, and not on the Supreme Court of Georgia, 
which shall treat the opinion as persuasive authority only.

STATE BAR OF GEORGIA
ISSUED BY THE FORMAL ADVISORY OPINION BOARD
PURSUANT TO RULE 4-403 ON JANUARY 6, 2004
FORMAL ADVISORY OPINION NO. 03-3

Rule 1.7 is recited in this opinion; however, Rule 1.7 was amended 
on November 3, 2011, and now indicates that consent to represen-
tation of two clients with potentially conflicting interests must be 
“informed” and “confirmed in writing,” and be preceded by a separate 
writing that also advises the clients of “reasonably available alterna-
tives” to the representation. The amendment does not impact the 
analysis or conclusion reached in this opinion.

Question Presented:

Is it ethically permissible for an attorney to enter into a “solicitation 
agreement” with a financial investment adviser under which the attorney, 
in return for referring a client to the adviser, receives fees based on a 
percentage of gross fees paid by the client to the adviser?

Summary Answer:

While it may be possible to structure a solicitation agreement to comply 
with ethical requirements, it would be both ethically and legally perilous 
to attempt to do so. In addition to numerous other ethical concerns, Rule 
1.7 Conflicts of Interest: General Rule, would require at a minimum that a 
“solicitation agreement” providing referral fees to the attorney be disclosed 
to the client in writing in a manner sufficient to permit the client to give 
informed consent to the personal interest conflict created by the agree-
ment after having the opportunity to consult with independent counsel. 
Comment 6 to Rule 1.7 provides: “A lawyer may not allow related busi-
ness interest to affect representation by, for example, referring clients to 
an enterprise in which the lawyer has an undisclosed business interest.” 
Additionally, the terms of the “solicitation agreement” must be such that 
the lawyer will exercise his or her independent professional judgment in 
deciding whether or not to refer a particular client to the financial invest-
ment adviser. Prudentially, this would require the lawyer to document each 
referral in such a way as to be able to demonstrate that the referral choice 
was not dictated by the lawyer’s financial interests but by the merits of the 
institution to whom the client was referred. The agreement must not obli-
gate the attorney to reveal confidential information to the adviser absent 
the consent of the client; the fees paid to the attorney under the agreement 
must not be structured in such a way as to create a financial interest adverse 
to the client or otherwise adversely affect the client, and the agreement 
must itself be in compliance with other laws the violation of which would 
be a violation of Rule 8.4 Misconduct, especially those laws concerning 
the regulation of securities enforceable by criminal sanctions. This is not 
an exhaustive list of ethical requirements in that the terms of particular 
agreements may generate other ethical concerns.

Opinion:

“Anytime a lawyer’s financial or property interests could be affected 
by advice the lawyer gives a client, the lawyer had better watch out.” 
aBa/Bna lawyers manual on professional conducT 51:405. In the 
circumstances described in the Question Presented, a lawyer, obligated to 
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exercise independent professional judgment on behalf of a client in decid-
ing if a referral is appropriate and deciding to whom to make the referral, 
would be in a situation in which his or her financial interests would be 
affected by the advice given. This conflict between the obligation of 
independent professional judgment and the lawyer’s financial interest is 
governed by Rule of Professional Conduct 1.7 which provides, in relevant 
part, that:

(A) A lawyer shall not represent or continue to represent a client 
if there is a significant risk that the lawyer’s own interests . . . will 
materially or adversely affect the representation of the client . . . . 

The Committee is guided in its interpretation of this provision in these 
circumstances by Comment 6 to Rule 1.7:

A lawyer may not allow related business interests to affect rep-
resentation, for example, by referring clients to an enterprise in 
which the lawyer has an undisclosed interest.

Under Rule 1.7, client consent to such a personal interest conflict is 
permissible after: “(1) consultation with the lawyer, (2) having received 
in writing reasonable and adequate information about the materials risks 
of the representation, and (3) having been given an opportunity to consult 
with independent counsel.” Thus, at a minimum, a “solicitation agree-
ment” providing referral fees to the attorney would have to be disclosed 
to the client in writing in a manner sufficient to permit the client to give 
informed consent to the personal interest conflict created by the agree-
ment after having the opportunity to consult with independent counsel.

In addition to this minimum requirement, there are numerous other 
ethical obligations that would dictate the permitted terms of such an 
agreement. The following obligations are offered as a non-exhaustive list 
of examples for the terms of particular agreements may generate other 
ethical concerns.

1) The agreement must not bind the attorney to make referrals or to 
make referrals only to the adviser for such an obligation would be incon-
sistent with the attorney’s obligation to exercise independent profes-
sional judgment on behalf of the client in determining whether a referral 
is appropriate and to whom the client should be referred. Both determi-
nations must always be made only in consideration of the client’s best 
interests. Prudentially, this would require the lawyer to document each 
referral in such a way as to be able to demonstrate that the referral choice 
was not dictated by the lawyer’s financial interests but by the merits of 
the institution to whom the client was referred. In order to be able to do 
this well the lawyer would need to stay abreast of the quality and cost of 
services provided by other similar financial institutions.

2) The agreement cannot restrict the information the attorney can pro-
vide the client concerning a referral by requiring, for example, the attorney 
to use only materials prepared or approved by the adviser. Such a restric-
tion is not only inconsistent with the attorney’s obligations to exercise 
independent professional judgment but also with the attorney’s obligations 
under Rule 1.4 Communications concerning the attorney’s obligation to 
provide information to clients sufficient for informed decision making.

3) The agreement cannot obligate the attorney to provide confidential 
information, as defined in Rule 1.6 Confidentiality, to the adviser absent 
client consent.

4) The fees paid to the attorney for the referral cannot be structured in 
such a way as to create a financial interest or other interest adverse to the 
client. Rule 1.8 Conflicts of Interest: Prohibited Transactions provides 
“. . . nor shall the lawyer knowingly acquire an ownership, possessory, 
security, or other pecuniary interest adverse to a client . . .”

5) Finally, any such agreement would have to be in compliance with 
other laws the violations of which could constitute a violation of Rule 8.4 
Misconduct. For example, the agreement may not violate any of the legal 
or administrative regulations governing trading in securities enforceable 
by criminal sanctions.

Thus, while it may be possible to structure a solicitation agreement to 
comply with ethical requirements, it would be both ethically and legally 
perilous to attempt to do so.

The second publication of this opinion appeared in the December 2003 
issue of the Georgia Bar Journal, which was mailed to the members of 
the State Bar of Georgia on or about December 7, 2003. The opinion was 
filed with the Supreme Court of Georgia on December 15, 2003. No review 
was requested within the 20-day review period, and the Supreme Court of 
Georgia has not ordered review on its own motion. In accordance with 
Rule 4-403(d), this opinion is binding only on the State Bar of Georgia 

and the person who requested the opinion, and not on the Supreme Court 
of Georgia, which shall treat the opinion as persuasive authority only.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 04-1
Approved And Issued On February 13, 2006  
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia With Comments
Supreme Court Docket No. S05U1720

COMPLETE TEXT FROM THE ORDER OF THE SUPREME 
COURT OF GEORGIA

We grant a petition for discretionary review brought by the State Bar 
of Georgia to consider the proposed opinion of the Formal Advisory 
Board1 (hereinafter “Board”) that, if an attorney supervises the closing 
of a real estate transaction conducted by a non-lawyer entity, the attorney 
is a fiduciary with respect to the closing proceeds and the closing pro-
ceeds must be handled in accordance with the trust account and IOLTA 
provisions of Rule 1.15(II) of Bar Rule 4-102(d) of the Georgia Rules 
of Professional Conduct. Formal Advisory Opinion No. 04-1 (August 
6, 2004). See State Bar Rule 4-403(d) (authorizing this Court to grant a 
petition for discretionary review).2 For the reasons set forth below, we 
agree with the Board that a lawyer directing the closing of a real estate 
transaction holds money which belongs to another (either a client or a 
third-party) as an incident to that practice, and must keep that money in 
an IOLTA account. We further add that if the proceeds are not subject to 
the rules of IOLTA subsection (c)(2), then the funds must be deposited 
in an interest-bearing account for the client’s benefit. Rule 1.15(II)(c)(1). 
Under no circumstances may the closing proceeds be commingled with 
funds belonging to the lawyer, the law office, or any entity other than as 
explicitly provided in the Rule.

The matter came before the Board pursuant to a request for an advi-
sory opinion on the following question:

May a lawyer participate in a non-lawyer entity created by the 
lawyer for the purpose of conducting residential real estate clos-
ings where the closing proceeds received by the entity are depos-
ited in a non-IOLTA interest bearing bank trust account rather 
than an IOLTA account?

The opinion first appeared in the June 2004 issue of the Georgia Bar 
Journal. In response, the Board received comments both in support of 
and in opposition to the opinion. The modified opinion appeared in the 
October 2004 Georgia Bar Journal, and the State Bar thereafter sought 
discretionary review.

The closing of a real estate transaction in this State constitutes the 
practice of law, and, if performed by someone other than a duly-licensed 
Georgia attorney, results in the prohibited unlicensed practice of law. In 
re UPL Advisory Opinion 2003-2, 277 Ga. 472 (588 SE2d 741) (2003). 
The attorney participating in the closing is a fiduciary with respect to the 
closing proceeds, which must be handled in accordance with the trust 
account and IOLTA provisions in Rule 1.15(II).3 Specifically, when a 
lawyer holds client funds in trust, the lawyer must make an initial deter-
mination whether the funds are eligible for the IOLTA program. Closing 
proceeds from a real estate transaction which are nominal in amount or 
are to be held for a short period of time (i.e., funds that cannot otherwise 
generate net earnings for the client) must be deposited into an Interest on 
Lawyer’s Trust Account (IOLTA Account). Funds that are not nominal 
in amount or funds, no matter what amount, that are not to be held for a 
short period of time, are ineligible for placement in an IOLTA account 
and must be placed in an interest-bearing account, with the net interest 
generated paid to the client. Rule 1.15(II)(c). See also Brown v. Legal 
Foundation of Washington, 538 U.S. 216 (155 LE2d 376, 123 SC 1406) 
(2003). Under either circumstance, Rule 1.15(II) instructs that a lawyer 
involved in a closing has a strict fiduciary duty to deposit a client’s real 
estate closing proceeds in a separate IOLTA or non-IOLTA interest bear-
ing trust account.

The Board’s recognition that, under all circumstances, the inter-
est generated on the client’s closing funds is governed by Rule 
1.15(II), ensures full compliance where real estate closings are involved. 
Accordingly, we adopt Formal Advisory Opinion 04-1 to the extent it is 
in accord with the rule that attorneys must place client closing proceeds 
that are nominal or held for a short period of time in an IOLTA account. 
We clarify that closing proceeds that are more than nominal in amount 
or that will be deposited for more than a short period of time must be 
placed in a non-IOLTA interest bearing account with interest payable to 
the client. Rule 1.15(II)(c)(1).

Formal Advisory Opinion approved, as modified. All the Justices concur.
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__________
1 State Bar Rule 4-403(a) authorizes the Formal Advisory Opinion Board 
to draft proposed Formal Advisory Opinions concerning the proper inter-
pretation of the Rules of Professional Conduct.
2 Formal Advisory Opinion Board opinions, which are approved or 
modified by this Court, are “binding on all members of the State Bar.” 
State Bar Rule 4-403(e).
3 The sole issue addressed in the proposed opinion is whether an attorney 
may participate in a non-lawyer entity which the attorney created for the 
purpose of conducting residential real estate closings without depositing 
the closing proceeds in an IOLTA account.

FORMAL ADVISORY OPINION NO. 04-1

Question Presented:

May a lawyer participate in a non-lawyer entity created by the law-
yer for the purpose of conducting residential real estate closings where 
the closing proceeds received by the entity are deposited in a non-IOL-
TA interest bearing bank trust account rather than an IOLTA account?

Summary Answer:

The closing of a real estate transaction constitutes the practice of law. 
If an attorney supervises the closing conducted by the non-lawyer entity, 
then the attorney is a fiduciary with respect to the closing proceeds and 
closing proceeds must be handled in accordance with Rule 1.15 (II). If 
the attorney does not supervise the closings, then, under the facts set 
forth above, the lawyer is assisting a non-lawyer in the unauthorized 
practice of law.

Opinion:

The closing of a real estate transaction in the state of Georgia 
constitutes the practice of law. See, In re UPL Advisory Opinion 
2003-2, 277 Ga. 472, 588 S.E. 2d 741 (Nov. 10, 2003), O.C.G.A. 
§15-19-50 and Formal Advisory Opinions Nos. 86-5 and 00-3. Thus, 
to the extent that a non-lawyer entity is conducting residential real 
estate closings not under the supervision of a lawyer, the non-lawyer 
entity is engaged in the practice of law. If an attorney supervises the 
residential closing,1 then that attorney is a fiduciary with respects 
to the closing proceeds. If the attorney participates in but does not 
supervise the closings, then the non-lawyer entity is engaged in the 
unauthorized practice of law. In such event, the attorney assisting the 
non-lawyer entity would be doing so in violation of Rule 5.5 of the 
Georgia Rules of Professional Conduct.2 

When a lawyer is supervising a real estate closing, the lawyer is pro-
fessionally responsible for such closings. Any closing funds received by 
the lawyer or by persons or entities supervised by the lawyer are held by 
the lawyer as a fiduciary. The lawyer’s responsibility with regard to such 
funds is addressed by Rule 1.15 (II) of the Georgia Rules of Professional 
Conduct which states in relevant part:

SAFEKEEPING PROPERTY – GENERAL

(a) Every lawyer who practices law in Georgia, whether said 
lawyer practices as a sole practitioner, or as a member of a firm, 
association, or professional corporation, and who receives money 
or property on behalf of a client or in any other fiduciary capac-
ity, shall maintain or have available a trust account as required by 
these Rules. All funds held by a lawyer for a client and all funds 
held by a lawyer in any other fiduciary capacity shall be deposited 
in and administered from such account.

* * * * *

(c) All client’s funds shall be placed in either an interest-bearing 
account with the interest being paid to the client or an interest-
bearing (IOLTA) account with the interest being paid to the 
Georgia Bar Foundation as hereinafter provided.

(1) With respect to funds which are not nominal in amount, 
or are not to be held for a short period of time, a lawyer shall, 
with notice to the clients, create and maintain an interest-
bearing trust account in an approved institution as defined by 
Rule 1.15(III)(c)(1), with the interest to be paid to the client. 
No earnings from such an account shall be made available to 
a lawyer or law firm.

(2) With respect to funds which are nominal in amount or are 
to be held for a short period of time, a lawyer shall, with or 
without notice to the client, create and maintain an interest-

bearing, government insured trust account (IOLTA) in compli-
ance with the following provisions:

* * * * *

As set out in Subsection (c)(2) above, this Rule applies to all cli-
ent funds which are nominal or are to be held for a short period of 
time. As closing proceeds are not nominal in amount, but are to be 
held for only a short period of time, they are subject to the IOLTA 
provisions. Therefore, the funds received in connection with the real 
estate closing conducted by the lawyer or the non-lawyer entity in 
the circumstances described above must be deposited into an IOLTA 
compliant account.
__________
1 Adequate supervision would require the lawyer to be present at the 
closing. See FAO . . . .etc.
2  Rule 5.5 states in relevant part that:  

 
UNAUTHORIZED PRACTICE OF LAW 
A lawyer shall not: 
 * * * * * * 
(b) assist a person who is not a member of the bar in the performance 
of activity that constitutes the unauthorized practice of law. 
 
The maximum penalty for a violation of this Rule is disbarment.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-2
Approved And Issued On April 25, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 90-1
Supreme Court Docket No. S06U0791

Question Presented:

“Hold Harmless” Agreements Between Employers and Their 
In-House Counsel.

Whether an attorney employed in-house by a corporation may enter 
into an agreement by which his or her employer shall hold the attorney 
harmless for malpractice committed in the course of his employment.

Summary Answer:

“Hold harmless” agreements between employers and attorneys 
employed in-house are ethical if the employer is exercising an informed 
business judgment in utilizing the “hold harmless” agreement in lieu 
of malpractice insurance on the advice of counsel and the agreement is 
permitted by law.

Opinion:

Georgia Rule of Professional Conduct 1.8(h) offers the following 
direction:

“A lawyer shall not make an agreement prospectively limiting 
the lawyer’s liability to a client for malpractice unless permitted 
by law and the client is independently represented in making the 
agreement . . . .”

This rule seeks to prevent attorneys from taking advantage of clients 
and avoiding the removal of negative consequences for malpractice. 
See, Opinion 193 (D.C. 1989). Neither of these policies would be well 
served by prohibiting the use of “hold harmless” agreements between 
employers and attorneys employed in house if the employer is exercis-
ing an informed business judgment in utilizing the “hold harmless” 
agreement in lieu of malpractice insurance and doing so on the advise of 
any counsel other than the counsel being employed. Consultation with 
in-house counsel satisfies the requirement of the rule. First, the position 
of the client as employer, and the sophistication of those who employ in 
house counsel, eliminates almost all overreaching concerns. Secondly, 
the lawyer as employee does not avoid the negative consequences of 
malpractice because he or she is subject to being discharged by the 
employer. Apparently, discharge is preferred by employers of in house 
counsel to malpractice suits as a remedy for negligent performance. See, 
Opinion 193 (D.C. 1989).

Accordingly, we conclude that “hold harmless” agreements are ethi-
cal when an employer of in house counsel makes an informed business 
judgment that such an agreement is preferable to employee malpractice 
insurance, is done on the advice of counsel, and is permitted by law. 
The determination of whether such agreements are permitted by law is 
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not within the scope of this Opinion. Finally, we note that the proposed 
“hold harmless” agreement does not limit liability to third parties 
affected by in house counsel representation. Instead, the agreement 
shifts the responsibility for employee conduct from an insurance carrier 
to the organization as a self insurer.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-3
Approved And Issued On April 26, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 90-2
Supreme Court Docket No. S06U0795

Question Presented:

Ethical propriety of a part-time law clerk appearing as an attorney 
before his or her present employer-judge.

Summary Answer:

The representation of clients by a law clerk before a present employer-
judge is a violation of Rule 1.7 of the Georgia Rules of Professional Conduct.

Opinion:

This question involves an application of Rule 1.7 governing personal 
interest conflicts. Rule 1.7 provides:

(a) A lawyer shall not represent or continue to represent a client 
if there is a significant risk that the lawyer’s own interests or the 
lawyer’s duties to another client, a former client, or a third person 
will materially and adversely affect the representation of the cli-
ent, except as permitted in (b).

(b) If client consent is permissible a lawyer may represent a 
client notwithstanding a significant risk of material and adverse 
effect if each affected or former client consents, preferably in 
writing, to the representation after: (1) consultation with the 
lawyer, (2) having received in writing reasonable and adequate 
information about the material risks of the representation, and 
(3) having been given the opportunity to consult with indepen-
dent counsel.

(c) Client consent is not permissible if the representation: (1) is 
prohibited by law or these rules; . . . (3) involves circumstances 
rendering it reasonably unlikely that the lawyer will be able to pro-
vide adequate representation to one or more of the affected clients.

There are two threats to professional judgment posed when a law 
clerk undertakes to represent a client before the judge by whom the 
law clerk is also currently employed. The first is that the lawyer will 
be unduly restrained in client representation before the employer-judge. 
Comment [6] to Rule 1.7 states that “the lawyer’s personal or economic 
interest should not be permitted to have an adverse effect on representa-
tion of a client.” And Comment [4] explains that:

“loyalty to a client is also impaired when a lawyer cannot con-
sider, recommend or carry out an appropriate course of action for 
the client because of the lawyer’s other competing responsibilities 
or interest. The conflict in effect forecloses alternatives that would 
otherwise be available to the client.”

Because of this risk, the representation of clients by a law clerk before 
an employer-judge is a violation of Rule 1.7. Moreover, the Supreme 
Court of Georgia has ruled that for a full-time law clerk concurrently 
to serve as appointed co-counsel for a criminal defendant before one 
of the judges by whom the law clerk is employed constitutes an actual 
conflict of interest depriving the defendant of his Sixth Amendment right 
of counsel.1

Rule 1.7 permits client waiver of personal interest conflicts through 
client consultation with the lawyer, providing reasonable and adequate 
written information about the material risks of the representation to the 
client, and giving the client the opportunity to consult with independent 
counsel. This waiver provision must be read consistently with other 
guidance from the profession. Because of a second threat to profes-
sional judgment, client waiver is impermissible in this situation. Client 
waiver is inconsistent with the guidance of Rule 3.5(a) of the Georgia 
Rules of Professional Responsibility, which prohibits a lawyer from 
seeking to influence a judge, juror, prospective juror or other official 
by means prohibited by law. (There is an implication of improper influ-
ence in the very fact of the employment of the attorney for one of the 

parties as the judge’s current law clerk. It is also inconsistent with the 
guidance of Rule 3.5(a) Comment [2] which states,

“If we are to maintain integrity of the judicial process, it is impera-
tive that an advocate’s function be limited to the presentation of 
evidence and argument, to allow a cause to be decided according 
to law. The exertion of improper influence is detrimental to that 
process. Regardless of an advocate’s innocent intention, actions 
which give the appearance of tampering with judicial impartiality 
are to be avoided. The activity proscribed by this Rule should be 
observed by the advocate in such a careful manner that there be no 
appearance of impropriety.

Accordingly, a part-time law clerk should not seek client waiver of 
the conflict of interest created by representation of clients before the 
employer-judge.2

A related rule is found in Rule 1.12(b), which states:

A lawyer shall not negotiate for employment with any person 
who is involved as a party or as lawyer for a party in a matter in 
which the lawyer is participating personally and substantially as a 
judge or other adjudicative officer or arbitrator. A lawyer serving 
as a law clerk to a judge, other adjudicative officer or arbitrator 
may negotiate for employment with a party or lawyer involved 
in a matter in which the clerk is participating personally and sub-
stantially, but only after the lawyer has notified the judge, other 
adjudicative officer or arbitrator. In addition, the law clerk shall 
promptly provide written notice of acceptance of employment to 
all counsel of record in all such matters in which the prospective 
employer is involved.

Rule 1.12(b) allows a law clerk for a judge to accept employment 
with a party or lawyer involved in a matter in which the clerk is par-
ticipating personally and substantially with the approval of the judge 
and prompt written notice to all counsel of record in matters in which 
the prospective employer of the law clerk is involved. Rule 1.12 (b) 
addresses future employment by a judge’s law clerk and should not be 
read to allow a law clerk to represent a party before the judge whom he 
is currently employed. Rule 3.5 (a) and Comment [2] to that Rule would 
prohibit the appearance of tampering with judicial impartiality that the 
close employment relationship between judge and current law clerk 
would inevitably raise.

This opinion addresses the propriety of the lawyer’s conduct under 
the Georgia Rules of Professional Responsibility. It does not address the 
ethical propriety of the same conduct in his or her capacity as part-time 
clerk. We do note, however, that many courts have prevented the conduct 
in question here as a matter of court rules in accord with this opinion.3 
We also note that judicial clerks are often treated as “other judicial offi-
cers” for the purpose of determining disqualifications and other ethical 
concerns.4 Under that treatment, the conduct in question here would be 
analogous to a request by a part-time judge to practice before his or her 
own court in violation of the Code of Judicial Conduct and statutory 
provisions.5 See O.C.G.A. § 15-7-21.6
__________
1 269 Ga. 446, 499 S.E. 2d 897 (1998).
2 In accord, Advisory Opinion CI-951 (Michigan) (1983). (Part-time 
law clerk may not work in any capacity as private counsel on any case 
pending in employer-judge’s circuit and must give notice to clients of his 
inability to appear in the circuit.)
3 Sup. Ct. R. 7. (An employee of the Supreme Court shall not practice as 
an attorney in any court while employed by the Court.)
4 See, eg., ABA/BNA Lawyers’ Manual on Professional Conduct 91:4503 
and cases cited therein; see, also, ABA Model Rules of Professional 
Conduct Rule 1.12 (1984); and Opinion 38 (Georgia 1984) (“Lawyers 
and members of the public view a Law Clerk as an extension of the Judge 
for whom the Clerk works”).
5 Georgia Code of Judicial Conduct. (Part-time judges: (2) should not 
practice law in the court on which they serve, or in any court subject to 
the appellate jurisdiction of the court on which they serve, or act as law-
yers in proceedings in which they have served as judges or in any other 
proceeding related thereto.) 
6 O.C.G.A. § 15-7-21(b). A part-time judge of the state court may engage 
in the private practice of law in other courts but may not practice in his 
own court or appear in any matter as to which that judge has exercised 
any jurisdiction.
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STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-4
Approved And Issued On March 19, 2007 
Pursuant to Bar Rule 4-403
By Order Of The Supreme Court Of Georgia With Comments 
Thereby Replacing FAO No. 93-1
Supreme Court Docket No. S06U0797

       
COMPLETE TEXT FROM THE ORDER OF THE SUPREME 

COURT OF GEORGIA

We granted a petition for discretionary review brought by the State 
Bar of Georgia asking the Court to adopt an opinion of the Formal 
Advisory Opinion Board (“board”). At issue is Formal Advisory Opinion 
(“FAO”) 05-4, which is a redrafted version of FAO 91-3. Although both 
FAO 91-3 and FAO 05-4 address the ethical propriety of a lawyer paying 
nonlawyer employees a monthly bonus from the gross proceeds of the 
lawyer’s firm, the board reached contrary conclusions in these opinions 
based on ethical rules in place at the time. For the reasons which follow, 
we agree with the board that under current Georgia Rule of Professional 
Conduct 5.4, the payment of a monthly bonus by a lawyer to nonlawyer 
employees based on the gross receipts of his or her law office in addition 
to the nonlawyer employees’ regular monthly salary is permissible; and 
that it is ethically proper to compensate nonlawyer employees pursuant 
to a plan that is based in whole or in part on a profit-sharing arrangement.

In 1990 this Court issued FAO 9 1-3 addressing the same issue under 
former Standard 26 of Bar Rule 4-102 (and identical Directory Rule 3- 
102), which, in pertinent part, prohibited a lawyer from sharing fees with 
a nonlawyer except that “a lawyer or law firm may include nonlawyer 
employees in a retirement plan, even though the plan is based in whole or 
in part on a profit-sharing agreement.” Former Standard 26 (c). In 2000 
the Court issued the Georgia Rules of Professional Conduct, effective 
January 1, 2001, to replace the former Standards of Conduct. Rule of 
Professional Conduct 5.4 supercedes Standard 26 (c) and enlarges the 
circumstances under which a lawyer or law firm may share legal fees 
with a nonlawyer.1 In pertinent part, Rule 5.4 (a) (3) provides:

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, 
except that . . . . 

(3) a lawyer or law firm may include nonlawyer employees in a 
compensation or retirement plan, even though the plan is based in 
whole or in part on a profit- sharing arrangement.

The board reviewed FAO 91-3 to determine what impact, if any, 
application of the Rules of Professional Conduct would have on the 
opinion and concluded that the substance and conclusions reached in 
FA0 91-3 are no longer in compliance with current ethical consider-
ations. As a result, the board drafted FAO 05-4. That opinion was pub-
lished in the April and October 2005 issues of the Georgia Bar Journal; 
no comments were received in response to the publications, see Rule 
of Professional Conduct 4-403 (c); and the State Bar sought and 
was granted discretionary review by this Court. Rule of Professional 
Conduct 4-403 (d).

The distinction between Rule 5.4 (a) (3) and Standard 26 (c) is that 
the former permits a nonlawyer employee to participate in both a com-
pensation and retirement plan, whereas the latter permitted nonlawyer 
compensation only in the context of a retirement plan. We agree with the 
board that the support for FAO 91-3 has changed due to the adoption of 
the Rules of Professional Conduct and that FAO 91-3 no longer provides 
an accurate interpretation of the applicable rules of ethics. In contrast, 
FA0 05-4 is consistent with current Rule of Professional Conduct 5.4 (a) 
(3) in that it allows compensation to a nonlawyer employee in the form 
of a monthly bonus paid from the gross receipts of the law firm under the 
rule that a nonlawyer employee may participate in a compensation plan, 
even though based in whole or in part on a profit-sharing arrangement. 
Accordingly, we adopt proposed FAO 05-4 and retract FAO 91-3.2

Formal Advisory Opinion 05-4 approved. All the Justices concur.
__________
1 Rule 5.4 is now analogous to its counterpart in the American Bar 
Association Code of Professional Responsibility. ABA DR 3-102 (A) (3).
2 By our approval of FAO 05-4, it becomes “binding on all members of 
the State Bar [of Georgia].” Rules of Professional Conduct 4-403 (e).

FORMAL ADVISORY OPINION NO. 05-4

Question Presented:

Ethical propriety of a lawyer paying his nonlawyer employees a 
monthly bonus from the gross receipts of his law office.

Summary Answer:

The payment of a monthly bonus by a lawyer to his nonlawyer 
employees based on the gross receipts of his law office in addition 
to their regular monthly salary is permissible under Georgia Rule of 
Professional Conduct 5.4. It is ethically proper for a lawyer to compen-
sate his nonlawyer employees based upon a plan that is based in whole 
or in part on a profit-sharing arrangement.

Opinion:

Correspondent asks whether a lawyer may pay nonlawyer employees 
a monthly bonus which is a percentage of gross receipts of the law office.

Georgia Rule of Professional Conduct 5.4 necessitates the modifica-
tion of Formal Advisory Opinion No. 91-3, which was based largely on 
Standard No. 26 of Georgia Bar Rule 4-102. Georgia Rule of Professional 
Conduct 5.4 replaces the former standard and provides as follows:

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, 
except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or 
associate may provide for the payment of money, over a reason-
able period of time after his death, to the lawyer’s estate or to one 
or more specified persons;

(2) a lawyer or law firm who purchases the practice of a deceased, 
disabled, or disappeared lawyer may, pursuant to the provisions of 
Rule 1.17, pay to the estate or other representative of that lawyer 
the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a 
compensation or retirement plan, even though the plan is based in 
whole or in part on a profit-sharing arrangement; and

(4) a lawyer who undertakes to complete unfinished business of a 
deceased lawyer may pay to the estate of the deceased lawyer that 
proportion of the total compensation which fairly represents the 
services rendered by the deceased lawyer.

Georgia’s Rule of Professional Conduct 5.4 is analogous to its coun-
terpart in the ABA Code of Professional Responsibility. In 1980, the ABA 
amended DR 3-102(A) to add an additional exception regarding the sharing 
of fees with nonlawyer employees: “A lawyer or law firm may include 
nonlawyer employees in a compensation or retirement plan even though the 
plan is based in whole or in part on a profit sharing arrangement.” (emphasis 
added). ABA DR 3-102(A)(3). The Georgia Rules of Professional Conduct 
are consistent with the ABA’s principles of fee sharing with non-attorneys.

As the Comment to the Model Rule 5.4 of the ABA Model Rules of 
Professional Conduct states, the policy underlying the limitation on the 
sharing of fees between lawyer and layperson seeks to protect the law-
yer’s independent professional judgment. The Comment cautions that if 
a layperson, not guided by professional obligations, shares an interest in 
the outcome of the representation of a client, the possibility exists that he 
or she may influence the attorney’s judgment.

In light of all of the foregoing, we conclude that the payment of a 
monthly bonus payable to nonlawyer employees based upon a plan that is in 
whole or in part on a profit-sharing arrangement does not constitutes a shar-
ing of legal fees in violation of Georgia Rule of Professional Conduct 5.4.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-5
Approved And Issued On February 13, 2007 
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 92-1
Supreme Court Docket No. S06U0798

Question Presented:

1) Ethical propriety of a law firm obtaining a loan to cover advances 
to clients for litigation expenses;

2) Ethical considerations applicable to payment of interest charged on 
loan obtained by law firm to cover advances to clients for litigation expenses.

Opinion:

Correspondent law firm asks if it is ethically permissible to employ 
the following system for payment of certain costs and expenses in con-
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tingent fee cases. The law firm would set up a draw account with a bank, 
with the account secured by a note from the firm’s individual lawyers. 
When it becomes necessary to pay court costs, deposition expenses, 
expert witness fees, or other out-of-pocket litigation expenses, the law 
firm would obtain an advance under the note. The firm would pay the 
interest charged by the bank as it is incurred on a monthly or quarterly 
basis. When a client makes a payment toward expenses incurred in his 
or her case, the amount of that payment would be paid to the bank to pay 
down the balance owed on his or her share of expenses advanced under 
the note. When a case is settled or verdict paid, the firm would pay off the 
client’s share of the money advanced on the loan. If no verdict or settle-
ment is obtained, the firm would pay the balance owed to the bank and 
bill the client. Some portion of the interest costs incurred in this arrange-
ment would be charged to the client. The contingent fee contract would 
specify the client’s obligations to pay reasonable expenses and interest 
fees incurred in this arrangement.

The first issue is whether it is ethically permissible for lawyers to 
borrow funds for the purpose of advancing reasonable expenses on their 
clients’ behalf. If so, we must then determine the propriety of charging 
clients interest to defray part of the expense of the loan.

In addressing the first issue, lawyers are generally discouraged from 
providing financial assistance to their clients. Rule 1.8(e) states:

A lawyer shall not provide financial assistance to a client in connec-
tion with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; or

(2) a lawyer representing a client unable to pay court costs and 
expenses of litigation may pay those costs and expenses on behalf 
of the client.

Despite that general admonition, contingent fee arrangements are 
permitted by Rule 1.5(c), which states:

(1) A fee may be contingent on the outcome of the matter for which 
the service is rendered, except in a matter in which a contingent fee is 
prohibited by paragraph (d) or other law. A contingent fee agreement 
shall be in writing and shall state the method by which the fee is to be 
determined, including the percentage or percentages that shall accrue to 
the lawyer in the event of settlement, trial or appeal, litigation and other 
expenses to be deducted from the recovery, and whether such expenses 
are to be deducted before or after the contingent fee is calculated.

(2) Upon conclusion of a contingent fee matter, the lawyer shall pro-
vide the client with a written statement stating the following:

(i) the outcome of the matter; and,
(ii) if there is a recovery, showing the:

(A) remittance to the client;
(B) the method of its determination;
(C) the amount of the attorney fee; and
(D) if the attorney’s fee is divided with another lawyer who 
is not a partner in or an associate of the lawyer’s firm or law 
office, the amount of fee received by each and the manner in 
which the division is determined.

The correspondent’s proposed arrangement covers only those expens-
es which are permitted under Rule 1.8(e). Paragraph (e) of Rule 1.8 
eliminates the former requirement that the client remain ultimately liable 
for financial assistance provided by the lawyer and further limits permit-
ted assistance to cover costs and expenses directly related to litigation. 
See Comment (4) to Rule 1.8.

The arrangement also provides that when any recovery is made on 
the client’s behalf, the recovery would first be debited by the advances 
made under the note, with payment for those advances being made by 
the firm directly to the bank. The client thus receives only that recovery 
which remains after expenses have been paid. The client is informed of 
this in correspondent’s contingent fee contract, which states that “all 
reasonable and necessary expenses incurred in the representation of said 
claims shall be deducted after division as herein provided to compensate 
attorney for his fee.”

In the case where recovery is not obtained, however, the lawyers 
themselves are contractually obligated to pay the amount owed directly 
to the bank. Correspondent’s proposed contract as outlined in the request 
for this opinion does not inform the client as to possible responsibility for 
such expenses where there is no recovery. It is the opinion of this Board 
that Rules 1.5(c) and 1.8(e), taken together, require that the contingent 

fee contract inform the client whether he is or is not responsible for these 
expenses, even if there is no recovery.

Although the client may remain “responsible for all or a portion 
of these expenses,” decisions regarding the appropriate actions to be 
taken to deal with such liability are entirely within the discretion of 
the lawyers. Since this discretion has always existed, the fact that the 
lawyers have originally borrowed the money instead of advancing it 
out-of-pocket would seem to be irrelevant, and the arrangement is thus 
not impermissible.

The bank’s involvement would be relevant, however, were it 
allowed to affect the attorney-client relationship, such as if the bank 
were made privy to clients’ confidences or secrets (including client 
identity) or permitted to affect the lawyer’s judgment in representing 
his or her client. See generally, Rule 1.6. Thus, the lawyer must be care-
ful to make sure that the bank understands that its contractual arrange-
ment can in no way affect or compromise the lawyer’s obligations to 
his or her individual clients.

The remaining issue is whether it is ethically permissible for law-
yers to charge clients interest on the expenses and costs advanced via 
this arrangement with the bank. As in the first issue, the fact that the 
expenses originated with a bank instead of the law firm itself is irrel-
evant, unless the relationship between lawyer and bank interferes with 
the relationship between lawyer and client. Assuming it does not, the 
question is whether lawyers should be permitted to charge their clients 
interest on advances.

In Advisory Opinion No. 45 (March 15, 1985, as amended November 
15, 1985), the State Disciplinary Board held that a lawyer may ethically 
charge interest on clients’ overdue bills “without a prior specific agree-
ment with a client if notice is given to the client in advance that interest 
will be charged on fee bills which become delinquent after a stated period 
of time, but not less than 30 days.” Thus, the Board found no general 
impropriety in charging interest on overdue bills. There is no apparent 
reason why advanced expenses for which a client may be responsible 
under a contingent fee agreement (whether they are billed to the client 
or deducted from a recovery) should be treated any differently. Thus, we 
find no ethical impropriety in charging lawful interest on such amounts 
advanced on the client’s behalf.1

In approving the practice of charging interest on overdue bills, the 
Board held that a lawyer must comply with “all applicable law1 . . . and 
ethical considerations.” 

The obvious intent of Rule 1.5(c) is to ensure that clients are ade-
quately informed of all relevant aspects of contingent fee arrangements, 
including all factors taken into account in determining the amount of their 
ultimate recovery. Since any interest charged on advances could affect 
the ultimate recovery as much as other factors mentioned in Rule 1.5(c), 
it would be inconsistent to permit lawyers to charge interest on these 
advances without revealing the intent to do so in the fee contract. Thus, we 
conclude that it is permissible to charge interest on such advances only if 
(i) the client is notified in the contingent fee contract of the maximum rate 
of interest the lawyer will or may charge on such advances; and (ii) the 
written statement given to the client upon conclusion of the matter reflects 
the interest charged on the expenses advanced in the matter.
__________
1 The opinion makes specific mention of O.C.G.A. 7-4-16, the Federal 
Truth in Lending and Fair Credit Billing Acts in Title I of the Consumer 
Credit Protection Act as amended (15 USC 1601 et seq.). We state no 
opinion as to the applicability of these acts or others to the matter at hand.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-6
Approved and Issued On May 3, 2007
Pursuant to Bar Rule 4-403
By Order Of The Supreme Court Of Georgia  
Thereby Replacing FAO No. 92-2
Supreme Court Docket No. S06U0799

Question Presented:

Ethical propriety of a lawyer advertising for legal business with the 
intention of referring a majority of that business out to other lawyers 
without disclosing that intent in the advertisement.

Summary Answer:

It is ethically improper for a lawyer to advertise for legal business 
with the intention of referring a majority of that business out to other 
lawyers without disclosing that intent in the advertisement and without 
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complying with the Georgia Rules of Professional Conduct applicable to 
lawyer referral services.

Opinion:

Correspondent seeks ethical advice for a practicing attorney who 
advertises legal services but whose ads do not disclose that a majority 
of the responding callers will be referred to other lawyers. The issue 
is whether the failure to include information about the lawyers referral 
practices in the ad is misleading in violation of the Georgia Rules of 
Professional Conduct. Rule 7.1 of the Georgia Rules of Professional 
Conduct governing the dissemination of legal services permits a lawyer 
to “advertise through all forms of public media...so long as the communi-
cation is not a false, fraudulent, deceptive, or misleading communication 
about the lawyer or the lawyer’s services.” A communication is false or 
misleading if it “[c]ontains a material misrepresentation of fact or law or 
omits a fact necessary to make the statement considered as a whole not 
materially misleading,” Rule 7.1(a)(1).

The advertisement of legal services is protected commercial speech 
under the First Amendment. Bates v. State Bar of Arizona, 433 U.S. 
350 (1977). Commercial speech serves to inform the public of the avail-
ability, nature and prices of products and services. In short, such speech 
serves individual and societal interests in assuring informed and reliable 
decision-making. Id. at 364. Thus, the Court has held that truthful ads 
including areas of practice which did not conform to the bar’s approved 
list were informative and not misleading and could not be restricted by 
the state bar. In re R.M.J., 455 U.S. 191 (1982).

Although actually or inherently misleading advertisements may be 
prohibited, potentially misleading ads cannot be prohibited if the infor-
mation in the ad can be presented in a way that is not deceiving. Gary 
E. Peel v. Attorney Registration and Disciplinary Comm’n of Illinois, 
496 U.S. 91, 110 S.Ct. 2281, 2287-2289 (1990). Requiring additional 
information so as to clarify a potentially misleading communication does 
not infringe on the attorney’s First Amendment. Zauderer v. Office of 
Disciplinary Counsel, 471 U.S. 626, 651 (1985).

Georgia Rules of Professional Conduct balance the lawyer’s First 
Amendment rights with the consumer’s interest in accurate information. 
In general, the intrusion on the First Amendment right of commercial 
speech resulting from rationally based affirmative disclosure require-
ments is minimal.

A true statement which omits relevant information is as misleading as 
a false statement. So, for example, when contingency fees are mentioned 
in the communication, the fees must be explained. Rule 7.1(a)(5). The 
Rules prohibit communications which are likely to create an unjusti-
fied explanation about results the lawyer can achieve or comparison of 
service unless the comparison can be substantiated. Rule 7.1(a)(2), (3).

The Rules evidence a policy of full disclosure enabling the client to 
investigate the attorney(s) and the services offered. Any advertisement 
must be clearly marked as an ad, unless it is otherwise apparent from the 
context that it is such a communication and at least one responsible attor-
ney’s name must be included. Rule 7.1(a)(4), (6)(b). Law firms practicing 
under a trade name must include names of practicing attorneys. The firm’s 
trade name cannot imply connections to an organization with which it has 
no connection. Rule 7.5(a)(2). An attorney is prohibited from implying 
associations with other attorneys when an association does not exist and 
may state or imply practice in a partnership or other organizations only 
when that is the fact. Rule 7.5(d). These disclosure requirements assure 
that the public receives accurate information on which to base decisions.

Similarly, other jurisdictions have required disclosure of attorney 
names and professional associations in the advertisement of either legal 
services or referral services. A group of attorneys and law firms in the 
Washington, D.C. area planned to create a private lawyer referral service. 
The referral service’s advertising campaign was to be handled by a cor-
poration entitled “The Litigation Group.” Ads would state that lawyers 
in the group were willing to represent clients in personal injury matters. 
The person answering the telephone calls generated by the ad would refer 
the caller to one of the member law firms or lawyers.

The Virginia State Bar Standing Committee on Legal Ethics found the 
name misleading because it implied the entity was a law firm rather than 
simply a referral service. The Committee required the ad include a disclaim-
er explaining that “The Litigation Group” was not a law firm. Virginia State 
Bar Standing Committee on Legal Ethics, Opinion 1029, 2/1/88.

The Maryland State Bar Association Committee on Ethics was 
presented with facts identical to those presented in Virginia. The 
Maryland Committee also required additional information in the ad 

to indicate the group was not a law firm or single entity providing 
legal services. Maryland State Bar Association Committee on Ethics, 
Opinion 88-65, 2/24/88.

Similarly, an opinion by the New York Bar Association prohibited 
an attorney from using an advertising service which published ads for 
generic legal services. Ads for legal services were required to include 
the names and addresses of participating lawyers and disclose the 
relationship between the lawyers. New York Bar Association, Opinion 
597, 1/23/89.

The situations presented to the Virginia, Maryland and New York 
committees are analogous to the facts presented here. The advertiser 
in all these cases refers a majority of the business generated by the ad, 
without disclosure. The ad here does not disclose any association with 
other attorneys.

The advertisement at issue conveys only the offer of legal services 
by the advertising attorney and no other service or attorney. The ad does 
not accurately reflect the attorney’s business. The ad conveys incomplete 
information regarding referrals, and the omitted information is important to 
those clients selecting an attorney rather than an attorney referral service.

Furthermore, the attorney making the referrals may be circumvent-
ing the regulations governing lawyer referral services. Attorneys may 
subscribe to and accept referrals from a “a bona fide lawyer referral 
service operated by an organization authorized and qualified to do 
business in this state; provided, however, such organization has filed 
with the State Disciplinary Board, at least annually a report showing 
its terms, its subscription charges, agreements with counsel, the num-
ber of lawyers participating, and the names and addresses of lawyers 
participating in the service.” Rule 7.3(c)(1). These regulations help 
clients select competent counsel. If the attorney is not operating a bona 
fide lawyer referral in accordance with the Rules, the client is deprived 
of all of this information. The attorneys accepting the referrals also 
violate Rule 7.3(c) by participating in the illicit service and paying for 
the referrals.

Assuming that the advertisements at issue offers only the advertising 
attorneys services and that the attorney accepts cases from the callers, 
the ad is not false or inherently misleading. However, where a majority 
of the responding callers are referred out, this becomes a lawyer referral 
service. The Rules require disclosure of the referral as well as compli-
ance with the Rules applicable to referral services.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-7
Approved And Issued On November 26, 2007
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 93-2
Supreme Court Docket No. S08U0023
   

Rule 1.7 is recited in this opinion; however, Rule 1.7 was amended 
on November 3, 2011, and now indicates that consent to represen-
tation of two clients with potentially conflicting interests must be 
“informed” and “confirmed in writing,” and be preceded by a sepa-
rate writing that also advises the clients of “reasonably available 
alternatives” to the representation. The amendment does not impact 
the analysis or conclusion reached in this opinion.

Question Presented:

Ethical considerations of an attorney representing an insurance com-
pany on a subrogation claim and simultaneously representing the insured.

Summary Answer:

A lawyer representing an insurance company on a subrogation claim 
should not undertake the simultaneous representation of the insured on 
related claims, unless it is reasonably likely that the lawyer will be able 
to provide adequate representation to both clients, and only if both the 
insurance company and the insured have consented to the representation 
after consultation with the lawyer, have received in writing reasonable 
and adequate information about the material risks of the representation, 
and have been given the opportunity to consult with independent counsel. 
Rule 1.7, Conflict of Interest: General Rule.

Opinion:

This inquiry addresses several questions as to ethical propriety and 
possible conflicts between the representation of the client, the insurance 
company, and its insured.
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Hypothetical Fact Situation

The insurance company makes a payment to its insured under a pro-
vision of an insurance policy which provides that such payment is con-
tingent upon the transfer and assignment of subrogation of the insured’s 
rights to a third party for recovery with respect to such payment.

Question 1: May the attorney institute suit against the tortfeasor in the 
insured’s name without getting the insured’s permission?

Pursuant to the provisions of Rule 1.2(a), a lawyer may not institute 
a legal proceeding without obtaining proper authorization from his cli-
ent. The ordinary provision in an insurance policy giving the insurance 
company the right of subrogation does not give the lawyer the right to 
institute a lawsuit in the name of the insured without specific authority 
from the insured. The normal subrogation agreements, trust agreements or 
loan receipts which are executed at the time of the payment by the insurer 
usually give the insurance company the right to pursue the claim in the 
insured’s name and depending upon the language may grant proper autho-
rization from the insured to proceed in such fashion. Appropriate authori-
zation to bring the suit in the insured’s name should be obtained and the 
insured should be kept advised with respect to developments in the case.

Question 2: Does the attorney represent both the insured and the 
insurance company, and, if so, would he then have a duty to inform 
the insured of his potential causes of action such as for diminution of 
value and personal injury?

The insurance policy does not create an attorney/client relationship 
between the lawyer and the insured. If the lawyer undertakes to represent 
the insured, the lawyer has duties to the insured, which must be respected 
with respect to advising the insured as to other potential causes of action 
such as diminution of value and personal injury. Rule 1.7(b); see also, 
Comment 10 (assuring independence of counsel) and Comment 12 (com-
mon representations permissible even with some differences in interests).

Question 3: Is there a conflict of interest in representing the insured 
as to other potential causes of action?

In most instances no problem would be presented with representing 
the insured as to his deductible, diminution of value, etc. Generally an 
insurance company retains the right to compromise the claim, which 
would reasonably result in a pro-rata payment to the insurance carrier 
and the insured. The attorney representing the insured must be cautious 
to avoid taking any action, which would preclude the insured from any 
recovery to which the insured might otherwise be entitled. Rule 1.7, 
Conflict of Interest: General Rule, (b); see also, Comment 10 (assuring 
independence of counsel) and Comment 12 (common representations 
permissible even with some differences in interest.) to Rule 1.7.

A much more difficult problem is presented in the event an attorney 
attempts to represent both an insurance company’s subrogation interest 
in property damage and an insured’s personal injury claim. In most cases 
the possibility of settlement must be considered. Any aggregate settlement 
would necessarily have to be allocated between the liquidated damages of 
the subrogated property loss and the unliquidated damages of the personal 
injury claim. Any aggregate settlement would require each client’s consent 
after consultation, and this requirement cannot be met by blanket consent 
prior to settlement negotiations. Rule 1.8(g); see also Comment 6 to Rule 
1.8. Only the most sophisticated of insureds could intelligently waive such 
a conflict, and therefore in almost all cases an attorney would be precluded 
from representing both the insurer and the insured in such cases.

In conclusion, a lawyer representing an insurance company on a 
subrogation claim should not undertake the simultaneous representation 
of the insured on related claims, unless it is reasonably likely that the 
lawyer will be able to provide adequate representation to both clients, 
and only if both the insurance company and the insured have consented 
to the representation after consultation with the lawyer, have received in 
writing reasonable and adequate information about the material risks of 
the representation, and have been given the opportunity to consult with 
independent counsel. Rule 1.7(a) and (b).

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION BOARD NO. 05-8
Approved And Issued On April 4, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 96-2
Supreme Court Docket No. S06U0800

Please note that in the reference to Rule 1.8(h) in this opinion, Bar 
Rule 1.8(h) is only quoted in pertinent part.

Question Presented:

The question presented is whether an attorney may stamp client cor-
respondence with a notice stating that the client has a particular period 
of time to notify the lawyer if he/she is dissatisfied with the lawyer and 
that if the client did not notify the lawyer of his/her dissatisfaction within 
that period of time, the client would waive any claim for malpractice.

Summary Answer:

A lawyer shall not make an agreement prospectively limiting the law-
yer’s liability to a client for malpractice unless permitted by law and the 
client is independently represented in making the agreement. Therefore, 
in the absence of independent representation of the client, the lawyer 
should not condition the representation of a client upon the waiver of any 
claim for malpractice and should not attempt to cause the waiver of any 
claim for malpractice by the inclusion of language amounting to such a 
waiver in correspondence with a client.

Opinion:

A member of the Investigative Panel of the State Disciplinary Board 
has brought to the attention of the Formal Advisory Opinion Board a 
practice by lawyers of adding the following language (by rubber stamp) 
to correspondence with clients:

Important Message
If you disagree with anything set forth in this communication 
or the way I have represented you to date, please notify me by 
certified mail at the address set forth herein immediately. If I do 
not hear from you, it shall be an acknowledgment by you per our 
agreement that you are satisfied with my representation of you to 
date and you agree with my statements in this communication.

The intended effect of this “message” is to create a short period of 
time within which the client must decide whether he or she is satisfied 
with the representation, and if not satisfied, the client must notify the 
lawyer “immediately.” If such notification is not provided “immedi-
ately,” the client will have acknowledged an “agreement” that the client 
is satisfied with the representation.

It is apparent from reviewing this “message” that the lawyer is 
attempting to exonerate himself or herself from any claim of malpractice 
or to cause a waiver of any claim for malpractice by the client against 
the lawyer. By attempting to limit his or her liability for malpractice or 
to cause a waiver of any claim for malpractice, the lawyer is putting 
himself or herself into an adversarial relationship with the client. While 
providing advice to the client on the one hand, the lawyer is attempting 
to limit or excuse his or her liability for claims of malpractice resulting 
from the provision of such advice on the other hand. Such conduct places 
the lawyer’s personal interests ahead of the interests of the client. This 
conduct is expressly forbidden by Rule 1.8(h), which provides that “A 
lawyer shall not make an agreement prospectively limiting the lawyer’s 
liability to a client for malpractice unless permitted by law and the client 
is independently represented in making the agreement.”

In summary, the use of a message or notice, such as described herein, 
is a violation of Rule 1.8(h), and subjects an attorney to discipline, 
including disbarment.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-9
Approved And Issued On April 13, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 97-1
Supreme Court Docket No. S06R0802

See Comments [4] through [9] to Rule 1.9 for additional ethical guid-
ance applicable to lawyers moving between firms.

Question Presented:

Is it ethically proper to work on a temporary basis for other attorneys? 
Is it ethically proper for a lawyer, law firm, or corporate law department 
to hire other attorneys on a temporary basis?

Summary Answer:

Yes. While a temporary lawyer and the employing firm or corporate 
law department must be sensitive to the unique problems of conflicts 
of interest, confidentiality, imputed disqualification, client participa-
tion, use of placement agencies and fee division produced by the use of 
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temporary lawyers, there is nothing in the Georgia Rules of Professional 
Conduct that prohibits the use of temporary lawyers.

Opinion:

I. Conflicts of Interest

An attorney is ethically obligated to avoid conflicts of interest with 
respect to that attorney’s client. A temporary lawyer represents the 
client of a firm when that lawyer works on a matter for a client. Thus, 
a temporary lawyer employed to represent clients or assist in represen-
tation of clients enters into an attorney/client relationship with those 
particular clients as an associate of the firm. Accordingly, the general 
rules pertaining to all attorneys regarding conflicts of interest are appli-
cable to the temporary lawyer. Specifically, the temporary lawyer and 
the employing law firm or corporate law department must comply with 
Rules 1.7, 1.8, 1.9, and 1.10 governing personal interests, simultane-
ous representation, and subsequent representation conflicts of interest, 
and imputed disqualification. Generally, a temporary lawyer should 
not represent a client if there is a significant risk that the lawyer’s own 
interests or the lawyer’s duties to another client, a former client, or 
a third person will materially and adversely affect the representation 
without obtaining the consent of the affected clients in accordance with 
the consent requirement of Rule 1.7.

The opportunity for conflicts of interest is heightened in the context 
of the employment of temporary lawyers. The very nature of a temporary 
lawyer invokes conflict of interest issues. Obviously, a temporary lawyer 
is likely to be employed by many different firms or legal departments 
during the course of his or her practice. Therefore, the potential for con-
flicts of interest is great. As a practical matter, this potential for conflict 
imposes upon temporary lawyers and employing law firms or corporate 
law departments an obligation of great care in both record keeping and 
screening for conflicts. In fact, the potential for conflict is so high that 
law firms or corporate law departments that employ temporary lawyers 
would be acting unethically if they did not carefully evaluate each 
proposed employment for actual conflicting interests and potentially 
conflicting interests. Additionally, the temporary lawyer should maintain 
a record of clients and matters worked on in order to evaluate possible 
conflicts of interest should they arise. All firms employing temporary 
lawyers should also maintain a complete and accurate record of all mat-
ters on which each temporary lawyer works.

One of the most difficult issues involving conflict of interest in the 
employment of temporary lawyers is imputed disqualification issues. In 
other words, when would the firm or legal department be vicariously dis-
qualified due to conflict of interest with respect to the temporary lawyer? 
Since a temporary attorney is considered to be an associate of the particu-
lar firm or corporate law department for which he or she is temporarily 
working, the normal rules governing imputed disqualification apply. 
Specifically, Rule 1.10(a) provides that if any attorney is individually 
precluded from undertaking representation by Rules 1.7, 1.8(c), 1.9, or 
2.2, then a firm with whom the attorney is associated is also precluded 
from undertaking that representation. Also, and most importantly in 
the temporary lawyer context, Rule 1.9(b) says that a lawyer “shall not 
knowingly represent a person in the same or a substantially related matter 
in which a firm with which the lawyer formerly was associated had pre-
vious represented a client: (1) whose interests are materially adverse to 
that person; and (2) about whom the lawyer had acquired [confidential] 
information . . . , unless the client consents after consultation.” The effect 
of these rules working in conjunction is that a firm employing a tempo-
rary lawyer would be disqualified by imputed disqualification from any 
unconsented to representation materially adverse to a former client of 
the former firms of the temporary lawyer in the same or a substantially 
related matter if the temporary lawyer had acquired confidential informa-
tion about the former representation.

II. Confidentiality

In addition to avoiding conflicts of interest, an attorney also is obli-
gated to protect the client’s confidences. As noted above, a temporary 
lawyer who is involved in the representation of clients or who provides 
assistance in the representation of clients enters into an attorney/client 
relationship with those clients. Therefore, the temporary attorney is obli-
gated not to disclose client confidences. A temporary attorney is required 
to keep all information gained in the professional relationship with a 
client confidential in accordance with Rule 1.6.

Furthermore, Rule 5.1 requires:

(a) A partner in a law firm shall make reasonable efforts to ensure 
that the firm has in effect measures giving reasonable assurance 
that all lawyers in the firm conform to the Georgia Rules of 
Professional Conduct.

(b) A lawyer having direct supervisory authority over another 
lawyer shall make reasonable effort to ensure that the other lawyer 
conforms to the Georgia Rules of Professional Conduct.

This Rule obligates the employing firm or corporate law department to 
impose upon temporary lawyers obligations of confidentiality identical 
to those requirements imposed on an associate or any other employee. 
This obligation of confidentiality includes all information regarding the 
representation of all clients of the firm or departments when the tem-
porary lawyer acquires that information during his or her engagement.

To protect confidentiality and to avoid excessive risks of imputed dis-
qualification it is a prudent practice for all law firms and corporate law depart-
ments, to the extent practicable, to screen each temporary lawyer from access 
to any information relating to clients that is not related to the temporary law-
yer’s assignment. Moreover, a temporary lawyer working for several firms 
shall make every effort to avoid exposure within those firms to any informa-
tion relating to clients on matters not assigned to the temporary attorney.

III. Use of Placement Agency for Temporary Attorneys

Placement agencies participate in a business that furnishes law firms 
and corporate departments with the services of lawyers desiring to obtain 
part-time or temporary employment. Firms and corporate legal depart-
ments look to these agencies to find temporary attorneys. In accordance 
with ABA Formal Opinion 88-356 (1988), a firm does not violate ethical 
regulations by utilizing a placement agency. However, there are certain 
guidelines that should be followed to ensure that no ethical violations 
occur. First of all, the firm or corporate legal department must prevent 
any third party from exerting any control as to the client representation. 
Such control would be a violation of Rule 5.4(c). For example, an agency 
may have an interest in an attorney’s taking additional time on a project 
so that it will result in higher fees. The solution is to prevent any control 
by the agency of the attorney’s time.

Furthermore, there is an increased risk of disclosure of confidential 
information even though there must be compliance with the Rules relating 
to confidential information and conflicts of interest. This risk of disclosure 
may be lessened by the screening of temporary attorneys by the firm that, 
as discussed above, insures the temporary lawyers do not obtain unnec-
essary information. Moreover, a client is entitled to be informed that a 
temporary attorney is being used. A client reasonably assumes that only 
attorneys within the firm are doing work on that client’s case, and thus, a 
client should be informed that the firm is using a temporary attorney to do 
the firm’s work. Because there is some risk of third party interference with 
the representation, the client should be advised of that risk. Compliance 
with Rule 5.4(c), which prohibits third party control of the client represen-
tation requires full disclosure to the client of the arrangement.

IV. Fee Arrangements

The last consideration that needs to be addressed is the appropriate 
manner in which to handle the fee arrangement. In accordance with the 
rationale contained in ABA Formal Opinion 88-356, a fee division with 
a temporary attorney is allowed. If a temporary attorney is directly super-
vised by an attorney in a law firm, that arrangement is analogous to fee 
splitting with an associate in a law firm, which is allowed by Rule 1.5(e). 
Thus, in that situation there is no requirement of consent by the client 
regarding the fee. Nevertheless, the ethically proper and prudent course is 
to seek consent of a client under all circumstances in which the temporary 
lawyer’s assistance will be a material component of the representation. The 
fee division with a temporary attorney is also allowed even if there is no 
direct supervision if three criteria are met: (1) the fee is in proportion to the 
services performed by each lawyer; (2) the client is advised of the fee split-
ting situation and consents; and (3) the total fee is reasonable. Rule 1.5(e).

In that the agency providing the temporary lawyer is not authorized 
to practice law, any sharing of fees with such an agency would be in 
violation of Rule 5.4(a). Therefore, while it is perfectly permissible to 
compensate an agency for providing a temporary lawyer, such compen-
sation must not be based on a portion of client fees collected by the firm 
or the temporary lawyer.

In summary, employment as a temporary lawyer and use of temporary 
lawyers are proper when adequate measures, consistent with the guidance 
offered in this opinion, are employed by the temporary lawyer and the 
employing firm or corporate law department. These measures respond to 
the unique problems created by the use of temporary lawyers, including 
conflicts of interest, imputed disqualification, confidentiality, fee arrange-
ments, use of placement agencies, and client participation. Generally, 
firms employing temporary lawyers should: (1) carefully evaluate each 
proposed employment for conflicting interests and potentially conflicting 
interests; (2) if conflicting or potentially conflicting interests exist, then 
determine if imputed disqualification rules will impute the conflict to the 
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firm; (3) screen each temporary lawyer from all information relating to 
clients for which a temporary lawyer does not work, to the extent practi-
cable; (4) make sure the client is fully informed as to all matters relating to 
the temporary lawyer’s representation; and (5) maintain complete records 
on all matters upon which each temporary lawyer works.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-10
Approved And Issued On April 25, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 98-1
Supreme Court Docket No. S06U0803

Question Presented:

Can a Georgia attorney, who has agreed to serve as local counsel, 
be disciplined for discovery abuses committed by an in-house or other 
out-of-state counsel who is not a member of the State Bar of Georgia?

Summary Answer:

A Georgia attorney, serving as local counsel, can be disciplined 
under Rule 5.1(c) for discovery abuses committed by an out-of-state 
in-house counsel or other out-of-state counsel when the local counsel 
knows of the abuse and ratifies it by his or her conduct. Knowledge in 
this situation includes “willful blindness” by the local counsel. Local 
counsel can also be disciplined for discovery abuse committed by an 
out-of-state in-house counsel or other out-of-state counsel when the 
local counsel has supervisory authority over the out-of-state counsel 
also in accordance with Rule 5.1(c). Finally, the role of local counsel, 
as defined by the parties and understood by the court, may carry with it 
affirmative ethical obligations.

Opinion:

A client has asked in-house or other out-of-state counsel, who is not a 
member of the State Bar of Georgia, to represent him as lead counsel in 
a case venued in Georgia. Lead counsel associates local counsel, who is a 
member of the State Bar of Georgia, to assist in the handling of the case. 
Local counsel moves the admission of lead counsel pro hac vice, and the 
motion is granted. During discovery, lead counsel engages in some form 
of discovery abuse.

Discipline of local counsel for the discovery abuse of lead counsel 
would, in all cases, be limited to discovery abuse that is in violation of 
a particular Rule of Professional Conduct. If the discovery abuse is a 
violation of a Rule of Professional Conduct, for example, the destruction 
of documents subject to a motion to produce, Rules 5.1(c) and 3.4(a) 
defines local counsel’s responsibility for the abuse. Because Rule 5.1(c) 
is entitled “Responsibilities of a Partner or Supervisory Lawyer” it may 
not be obvious to all attorneys that the language of this statute applies 
to the questions regarding ethical responsibilities between lead and local 
counsel. Nevertheless, the language of the Rule clearly applies and is in 
accord with common principals of accessory culpability:

A lawyer shall be responsible for another lawyer’s violation of the 
Georgia Rules of Professional Conduct if: (1) The . . . supervisory 
lawyer orders, or with knowledge of the specific conduct, ratifies 
the conduct involved; . . . .

Under this Rule the extent of local counsel’s accessory culpability 
for lead counsel’s discovery abuse is determined by the answers to 
two questions: (1) What constitutes knowledge of the abuse by local 
counsel? (2) What constitutes ratification of the violative conduct by 
local counsel?

Actual knowledge, of course, would always be sufficient to meet 
the knowledge requirement of this Rule. Consistent with the doctrine of 
“willful blindness” applied in other legal contexts, however, sufficient 
knowledge could be imputed to local counsel if he or she, suspicious 
that lead counsel was engaging in or was about to engage in a violation 
of ethical requirements, sought to avoid acquiring actual knowledge of 
the conduct. The doctrine of “willful blindness” applies in these circum-
stances because local counsel’s conduct in avoiding actual knowledge 
displays the same level of culpability as actual knowledge.

Thus, if local counsel was suspicious that lead counsel was 
“engag[ing] in professional conduct involving dishonesty, fraud, deceit, 
or misrepresentation” in violation of Rule 8.4(a)(4), local counsel would 
meet the knowledge requirement of accessory culpability if he or she 
purposely avoided further inquiry. What would be sufficient suspicion, 
of course, is difficult to determine in the abstract. To avoid the risk of the 

effect of the doctrine of willful blindness, a prudent attorney should treat 
any reasonable suspicion as sufficient to prompt inquiry of the in-house 
or other out-of-state counsel.

What constitutes ratification is also difficult to determine in the 
abstract. Consistent with the definition of accessory culpability in other 
legal contexts, however, an attorney should avoid any conduct that does 
not actively oppose the violation. The specific conduct required may 
include withdrawal from the representation or, in some cases, disclosure 
of the violation to the court. Which measures are appropriate will depend 
upon the particular circumstances and consideration of other ethical 
requirements. In all circumstances, however, we would expect local 
counsel to remonstrate with lead counsel and to warn lead counsel of 
local counsel’s ethical obligations under Rule 5.1(c).

Other than accessory culpability, and depending upon how the parties 
and the court have defined it in the particular representation, the role of 
local counsel itself may include an affirmative duty to inquire into the con-
duct of lead counsel and other affirmative ethical obligations. This is true, 
for example, if the court understands the role of local counsel as carrying 
with it any direct supervisory authority over out-of-state in-house counsel 
or other out-of-state counsel. In such circumstances, Rule 5.1(c) provides:

A lawyer shall be responsible for another lawyer’s violation of 
Rules of Professional Conduct if: (2) the lawyer . . . has direct 
supervisory authority over the other lawyer, and knows of the con-
duct at a time when its consequences can be avoided or mitigated 
but fails to take reasonable remedial action.

Furthermore, at times lead and local counsel may have defined the 
relationship so that it is indistinguishable from that of co-counsel. In 
such cases the usual principles of ethical responsibility apply. Even 
short of this co-counsel role, however, typical acts required of local 
counsel such as moving of admission pro hac vice or the signing of 
pleadings, always carry with them affirmative ethical obligations. For 
example, in this, as in all circumstances, the signing of pleadings by an 
attorney constitutes a good faith representation regarding the pleadings 
and the conduct of the discovery procedure of which the pleadings are a 
part. There is nothing in the role of local counsel that changes this basic 
ethical responsibility. Local counsel, if he or she signs the pleadings, 
must be familiar with them and investigate them to the extent required 
by this good faith requirement.

Finally, there is nothing in the role of local counsel that excuses an 
attorney from the usual ethical requirements applicable to his or her 
own conduct in the representation, either individually or in conjunction 
with lead counsel. If local counsel engages in any unethical conduct, it 
is no defense to a violation that the conduct was suggested, initiated, or 
required by lead counsel.

Generally, Rules 1.2(a) and (d); 1.6; 3.3(a)(1) and (4); 3.3(c); 3.4(a), 
(b) and (f); 3.5(b); 4.1(a); 4.2(a); 4.3(a) and (b); 5.1(c); 5.3; 5.4(c); 8.4(a)
(1) and (4) may apply to the conduct of local counsel depending upon the 
degree of local counsel’s involvement in the discovery process. While all 
these Rules might not be applicable in a given case, taken together they 
cover the range of conduct that may be involved.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-11
Approved and Issued On September 22, 2008 
Pursuant to Bar Rule 4-403
By Order Of The Supreme Court of Georgia With Comments 
Thereby Replacing FAO No. 99-1
Supreme Court Docket No. S06U1854    
     

Rule 1.7 is recited in this opinion; however, Rule 1.7 was amended 
on November 3, 2011, and now indicates that consent to repre-
sentation of two clients with potentially conflicting interests must 
be “informed” and “confirmed in writing,” and be preceded by a 
separate writing that also advises the clients of “reasonably available 
alternatives” to the representation. The amendment does not impact 
the analysis or conclusion reached in this opinion.

COMPLETE TEXT FROM THE ORDER OF THE SUPREME 
COURT OF GEORGIA

PER CURIAM.

We granted a petition for discretionary review brought by the State 
Bar of Georgia asking this Court to adopt an opinion of the Formal 
Advisory Opinion Board (“Board”) and retract an earlier version of the 
Formal Advisory Opinion (“FAO”). At issue is Proposed Opinion 05-11, 
which is a re-drafted version of FAO 99-1.1 Both opinions address the 
ethical propriety of an attorney defending a client pursuant to an insur-
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ance contract when the attorney simultaneously represents a company in 
an unrelated matter and that company claims a subrogation right in any 
recovery against the defendant client. Having examined FAO 99-1 in 
light of the issuance of the Georgia Rules of Professional Conduct, we 
agree that the new Rules require a different result than that reached in 
FAO 99-1 and that Proposed Opinion 05-11 should be adopted and FAO 
99-1 retracted.

In FAO 99-1, issued on May 27, 1999, the Board applied Standards 
30, 35 and 36 and Ethical Considerations 5-14 and 5-15 to the question 
presented and concluded

an attorney may not simultaneously represent clients that have direct-
ly adverse interests in litigation that is the subject matter of either one 
of the representations. Whether or not this is the case ... depends upon 
the nature of the representation of the insurance company.

If it is, in fact, the insurance company that is the true client in 
the unrelated matter, then the interests of the simultaneously repre-
sented clients in the litigation against the insured client are directly 
adverse even though the insurance company is not a party to the 
litigation and the representations are unrelated. The consent by the 
clients provided for in Standard 37 is not available in these circum-
stances because it is not obvious that the attorney can adequately 
represent the interests of each client. This is true because adequate 
representation includes a requirement of an appearance of trust-
worthiness that is inconsistent with the conflict of interest between 
these simultaneously represented clients.

If, however, as is far more typically the case, it is not the insur-
ance company that is the true client in the unrelated matter, but an 
insured of the insurance company, then there is no simultaneous 
representation of directly adverse interests in litigation and these 
Standards do not apply. Instead, the attorney may have a personal 
interest conflict under Standard 30 in that the attorney has a financial 
interest in maintaining a good business relationship with the insur-
ance company. This personal interest conflict may be consented to 
by the insured client after full disclosure of the potential conflict and 
careful consideration. The Standard 37 limitation on consent to con-
flicts does not apply to Standard 30 conflicts. Such consent, however, 
should not be sought by an attorney when the attorney believes that 
the representation of the insured will be adversely affected by his or 
her personal interest in maintaining a good business relationship with 
the insurance company for to do so would be to violate the attorney’s 
general obligation of zealous representation to the insured client.

In its 2006 re-examination of the question presented in FAO 99-1, 
the Board applied Rule 1.7 of the Rules of Professional Conduct and 
Comment 8 thereto and concluded that the attorney’s representation 
of the insured would be an impermissible conflict of interest under 
Rule 1.7(a) if the insurance company is the client in the unrelated 
matter, and that consent of both clients would not be available to cure 
the impermissible conflict because the conflict necessarily “involves 
circumstances rendering it reasonably unlikely that the lawyer will be 
able to provide adequate representation to one or more of the affected 
clients.” Rule 1.7(c)(3). This was the same result as was reached when 
Standards 35 and 36 were applied in FAO 99-1, though Proposed 
Opinion 05-11 clarifies that the attorney’s successful representation of 
the insured client would reduce or eliminate the potential subrogation 
claim of the insurance company client, making advocacy on behalf of 
one client in these circumstances advocacy against a simultaneously 
represented client.

In addressing the far more typical case of the client in the unrelated 
matter being an insured of the insurance company rather than the insur-
ance company itself, the Board in Proposed Opinion 05-11 again echoed 
FAO 99-1 in its finding that there would be no impermissible advocacy 
against a simultaneous representation client, but the attorney might have 
a conflict with the attorney’s own interests under Rule 1.7(a), since the 
attorney would have a financial interest in maintaining a good busi-
ness relationship with the non-client insurance company. In a departure 
from FAO 99-1, the Board in Proposed Opinion 05-11 opines that “the 
likelihood that the representation [of the insured] will be harmed by this 
financial interest makes this a risky situation for the attorney,” noting that 
while Rule 1.7(b) permits the personal conflict to be cured by consent of 
all affected clients under some circumstances, consent is not available to 
cure the conflict if the conflict triggers Rule 1.7(c)(3), i.e., the conflict 
“involves circumstances rendering it reasonably unlikely that the lawyer 
[would] be able to provide adequate representation to one or more of the 
affected clients.” Thus, Proposed Opinion 05-11 corrects an error in FAO 
99-1, which had required only the consent of the insured client to the 
personal interest conflict, and replaces the “warning” contained in FAO 
99-1 (“No attorney, however, should seek such consent [to an attorney’s 
personal interest conflict] if he or she believes that his or her business 
interest will, in fact, adversely affect the quality of the representation 

with the insured client”) with the ethical requirement of Rule 1.7(c).
Inasmuch as FAO 99-1 no longer provides the most current ethical 

guidance to the members of the State Bar of Georgia since it is not based 
on the current ethical rules, and Proposed Opinion 05-11 interprets the 
current ethical rules, clarifies a point made in FAO 99-1, corrects an error 
in FAO 99-1, and recognizes the conversion of the warning contained in 
FAO 99-1 into an ethical requirement, we conclude that it is appropriate 
to adopt Proposed Opinion 05-11 and retract FAO 99-1.2

Formal Advisory Opinion 05-11 approved. All the Justices concur.
__________
1 With the issuance of the Georgia Rules of Professional Conduct, 
the Standards of Conduct were replaced and the Canons of Ethics, 
including Ethical Considerations and Directory Rules, were deleted. 
At the request of the Office of the General Counsel of the State Bar 
of Georgia, the Board undertook a review of the FAOs issued by this 
Court that were based on the Standards of Conduct and Canons of 
Ethics to determine the impact, if any, of the issuance of the Georgia 
Rules of Professional Conduct. 
2 Our approval of FAO 05-11 makes it “binding on all members of 
the State Bar [of Georgia].” Rule 4-403(e) of the Georgia Rules of 
Professional Conduct.
 

FORMAL ADVISORY OPINION NO. 05-11

Question Presented:

May an attorney ethically defend a client pursuant to an insurance 
contract when the attorney simultaneously represents, in an unrelated 
matter, the insurance company with a subrogation right in any recovery 
against the defendant client?

Summary Answer:

In this hypothetical, the attorney’s successful representation of the 
insured would reduce or eliminate the potential subrogation claim of the 
insurance company that is a client of the same attorney in an unrelated 
matter. Thus, essentially, advocacy on behalf of one client in these cir-
cumstances constitutes advocacy against a simultaneously represented 
client. “Ordinarily, a lawyer may not act as an advocate against a client 
the lawyer represents in some other matter, even if the other matter 
is wholly unrelated.” See, Rule 1.7, Comment 8. This is true because 
adequate representation of any client includes a requirement of an 
appearance of trustworthiness that is inconsistent with advocacy against 
that client.

Thus, if the insurance company, as opposed to an insured of that com-
pany, is in fact the client of the attorney in the unrelated matter, then this 
representation would be an impermissible conflict of interest under Rule 
1.7(a) and consent of both clients, as sometimes permitted under Rule 1.7 to 
cure an impermissible conflict, would not be available. See, Rule 1.7(c)(3).

If, however, as is far more typically the case, it is not the insurance 
company that is the client in the unrelated matter, but an insured of the 
insurance company, then there is no advocacy against a simultaneous 
representation client and the representation is not prohibited for that 
reason. Instead, in such circumstances, the attorney may have a conflict 
with the attorney’s own interests under Rule 1.7 (a) in that the attorney 
has a financial interest in maintaining a good business relationship with 
the non-client insurance company. The likelihood that the representation 
will be harmed by this financial interest makes this a risky situation for 
the attorney. Nevertheless, under some circumstances the rules permit 
this personal interest conflict to be cured by consent of all affected clients 
after compliance with the requirements for consent found in Rule 1.7(b). 
Consent would not be available to cure the conflict, however, if the conflict 
“involves circumstances rendering it reasonably unlikely that the lawyer 
[would] be able to provide adequate representation to one or more of the 
affect clients.” See, Rule 1.7(c). The question this asks is not the subjective 
one of whether or not the attorney thinks he or she will be able to provide 
adequate representation despite the conflict, but whether others would rea-
sonably view the situation as such. The attorney makes this determination 
at his or her own peril.

Opinion:

Correspondent asks whether an attorney may ethically defend a 
client pursuant to an insurance contract when the attorney simulta-
neously represents, in an unrelated matter, the insurance company 
with a subrogation right in any recovery against the defendant client. 
In this hypothetical, the attorney’s successful representation of the 
insured would reduce or eliminate the potential subrogation claim 
of the insurance company that is a client of the same attorney in an 
unrelated matter.
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This situation is governed by Rule 1.7, which provides:

(a) A lawyer shall not represent or continue to represent a client if 
there is a significant risk that the lawyer’s own interests or the law-
yer’s duties to another client, a former client, or a third person will 
materially and adversely affect the representation of the client, except 
as permitted in (b).

(b) If client consent is permissible a lawyer may represent a client 
notwithstanding a significant risk of material and adverse effect if 
each affected or former client consents, preferably in writing, to the 
representation after:

(1) consultation with the lawyer;
(2) having received in writing reasonable and adequate information 
about the material risks of the representation; and
(3) having been given the opportunity to consult with independent 
counsel.

(c) Client consent is not permissible if the representation:

(1) is prohibited by law or these rules;
(2) includes the assertion of a claim by one client against another 
client represented by the lawyer in the same or substantially related 
proceeding; or
(3) involves circumstances rendering it reasonably unlikely that the 
lawyer will be able to provide adequate representation to one or 
more of the affected clients.

If the representation of the insurance company in the unrelated 
matter is, in fact, representation of the insurance company, and not 
representation of an insured of the company, then we get additional 
assistance in interpreting Rule 1.7 from Comment 8 which states 
that: “Ordinarily, a lawyer may not act as an advocate against a 
client the lawyer represents in some other matter, even if the other 
matter is wholly unrelated.” This is true because adequate represen-
tation of any client includes a requirement of an appearance of trust-
worthiness that is inconsistent with advocacy against that client. 
This prohibition is not because Georgia lawyers are not sufficiently 
trustworthy to act professionally in these circumstances by provid-
ing independent professional judgment for each client unfettered 
by the interests of the other client. It is, instead, a reflection of the 
reality that reasonable client concerns with the appearance created 
by such conflicts could, by themselves, adversely affect the quality 
of the representation.

Thus, in this situation there is an impermissible conflict of inter-
est between simultaneously represented clients under Rule 1.7(a) and 
consent to cure this conflict is not available under Rule 1.7(c) because 
it necessarily “involves circumstances rendering it reasonably unlikely 
that the lawyer will be able to provide adequate representation to one 
or more of the affected clients.” See, generally, ABA/BNA LAWYERS 
MANUAL ON PROFESSIONAL CONDUCT 51:104-105 and cases and 
advisory opinions cited therein. See, also, ABA Comm. on Ethics and 
Professional Responsibility, Informal Op. 1495 (1982) (lawyer may not 
accept employment adverse to existing client even in unrelated matter; 
prohibition applies even when present client employs most lawyers in 
immediate geographical area, thereby making it difficult for adversary to 
retain equivalent counsel).

If, however, as is far more typically the case, it is not the insurance 
company that is the client in the unrelated matter, but an insured of 
the insurance company, then there is no advocacy against a simultane-
ous representation client and the representation is not prohibited for 
that reason. Instead, in such circumstances, the attorney may have a 
conflict with the attorney’s own interests under Rule 1.7 (a) in that the 
attorney has a financial interest in maintaining a good business rela-
tionship with the non-client insurance company. The likelihood that 
the representation will be harmed by this financial interest makes this 
a risky situation for the attorney. Nevertheless, under some circum-
stances the rules permit this personal interest conflict to be cured by 
consent of all affected clients after compliance with the requirements 
for consent found in Rule 1.7(b). Consent would not be available to 
cure the conflict, however, if the conflict “involves circumstances 
rendering it reasonably unlikely that the lawyer [would] be able to 
provide adequate representation to one or more of the affect clients.” 
See, Rule 1.7(c). The question this asks is not the subjective one of 
whether or not the attorney thinks he or she will be able to provide 
adequate representation despite the conflict, but whether others would 
reasonably view the situation as such. The attorney makes this deter-
mination at his or her own peril.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-12
Approved And Issued On July 25, 2006
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 00-1
Supreme Court Docket No. S06U1489

Question Presented:

When the City Council controls the salary and benefits of the mem-
bers of the Police Department, may a councilperson, who is an attorney, 
represent criminal defendants in matters where the police exercise discre-
tion in determining the charges?

Summary Answer:

Representation of a criminal defendant in municipal court by a 
member of the City Council where the City Council controls salary and 
benefits for the police implicates Rule 3.5(a), which prohibits attorneys 
from seeking to influence officials by means prohibited by law. In any 
circumstance where the representation may create an appearance of 
impropriety it should be avoided.

Opinion:

This opinion addresses itself to a situation where the City Council 
member votes on salary and benefits for the police. Particularly in small 
municipalities, this situation could give rise to a perception that a police 
officer’s judgment might be affected. For example, a police officer might 
be reluctant to oppose a request that he recommend lesser charges or the 
dismissal of charges when the request comes from a council member rep-
resenting the accused. Situations like the one at hand give rise to inherent 
influence which is present even if the attorney who is also a City Council 
member attempts to avoid using that position to influence the proceedings.

Rule 3.5 provides that “A lawyer shall not, without regard to whether 
the lawyer represents a client in the matter: (a) seek to influence a judge, 
juror, prospective juror or other official by means prohibited by law....” 
As a general matter, a police officer is a public official. See White v. 
Fireman’s Fund Ins. Co., 233 Ga. 919 (1975); Sauls v. State, 220 Ga. 
App. 115 (1996). But see O.C.G.A §45-5-6. Where a police officer 
exercises discretion as to the prosecution of criminal charges, the police 
officer is a public official within the meaning of Rule 3.5(a). By its 
express terms, Rule 3.5(a) applies only when an attorney seeks to influ-
ence, that is where an attorney has the intent to influence, an official by 
means prohibited by law. If an attorney were to indicate to an officer that 
as a result of the attorney’s position as a member of the City Council a 
favorable recommendation as to one of the attorney’s clients would result 
in benefits flowing to the officer, or that an unfavorable recommendation 
would result in harm, the attorney would have committed the offense of 
bribery, O.C.G.A §16-10-2 (a)(1), or extortion, O.C.G.A §16-8-16(a)(4). 
The attorney would also have violated Rule 3.5(a).

The mere fact of representation of a criminal defendant by an attorney 
who is a member of the City Council, when the City Council controls 
the salary and benefits of the members of the Police Department, and 
when the police exercise discretion in determining the charges does not, 
by itself, establish a violation of Rule 3.5(a). To establish a violation, 
there must be a showing that the attorney sought to exercise influence 
in a manner prohibited by law. We note, however, that Comment 2 to 
Rule 3.5 provides that “The activity proscribed by this Rule should 
be observed by the advocate in such a careful manner that there be no 
appearance of impropriety.” Pursuant to Rule 3.5, therefore, an attorney 
should not represent a criminal defendant where an inference of improper 
influence can reasonably be drawn.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 05-13
Approved And Issued On June 21, 2007
Pursuant to Bar Rule 4-403
By Order Of The Supreme Court Of Georgia 
Thereby Replacing FAO No. 93-1
Supreme Court Docket No. S07U1159

Question Presented:

(1) Whether the designation “Special Counsel” may be used to 
describe an attorney and/or law firm affiliated with another law firm for 
the specific purpose of providing consultation and advice to the other 
firm in specialized legal areas: (2) and whether the ethical rules govern-
ing conflict of interest apply as if the firm, the affiliated attorney and the 
affiliated firm constitute a single firm.
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Summary Answer:

It is not improper for a law firm to associate another lawyer or 
law firm for providing consultation and advice to the firm’s clients on 
specialized matters and to identify that lawyer or law firm as “special 
counsel” for that specialized area of the law. The relationship between 
the law firm and special counsel must be a bona fide relationship. The 
vicarious disqualification rule requiring the additional disqualification of 
a partner or associate of a disqualified lawyer does apply to the outside 
associated lawyer or law firm.

Opinion:

This opinion deals with the following questions:

1. May a law firm which associates a lawyer for providing consulta-
tion and advice to the firm’s clients on specialized matters identify 
that lawyer as being, for example, “Special Counsel for Trust and 
Estate and Industrial Tax Matters”?

2. May a law firm which associates another law firm for providing 
consultation and advice to the firm’s clients on specialized matters 
identify that law firm as being, for example, “Special Counsel for Tax 
and ERISA Matters”?

3. Should Rule 1.10,1 the vicarious disqualification rule requiring the 
additional disqualification of a partner or associate of a disqualified 
lawyer, apply to outside associated lawyers and law firms?

The problem should be viewed from the standpoint of clients. Can the 
law firm render better service to its clients if it establishes such relation-
ships? If the answer is yes, there is no reason such relationships cannot 
be created and publicized.

There is no Rule which would prohibit a law firm from associat-
ing either an individual lawyer or law firm as special counsel and such 
association may be required by Rule 1.1.2 While the American Bar 
Association has concluded that one firm may not serve as counsel for 
another (Formal Opinion No. 330, August 1972) this court declines to 
follow that precedent. Moreover, a subsequent ABA opinion recognized 
that one firm may be associated or affiliated with another without being 
designated “of counsel.” (Formal Opinion No. 84-351, October 20, 
1984). In the view of this court, it is not improper to establish the type of 
relationship proposed. If established, it must be identified and identified 
correctly so that clients and potential clients are fully aware of the nature 
of the relationship.

Finally, the relationship between the law firm and special counsel 
(whether an individual lawyer or a law firm) must be a bona fide relation-
ship that entails the use of special counsel’s expertise. The relationship 
cannot be established merely to serve as a referral source. Any fees 
charged between special counsel and the law firm, of course, must be 
divided in accordance with the requirements of Rule 1.5.3

The first two questions are answered in the affirmative.

The third question presents a more complex issue.

The Georgia vicarious disqualification rule is founded on the lawyer’s 
duty of loyalty to the client. This duty is expressed in the obligations to 
exercise independent professional judgment on behalf of the client, and 
to decline representation or withdraw if the ability to do so is adversely 
affected by the representation of another client. Recognizing that the cli-
ent is the client of the firm and that the duty of loyalty extends to all firm 
members, it follows that the duty to decline or withdraw extends to all 
firm members. Rule 1.10.

Identifying an associated firm or lawyer is calculated to raise the 
expectation in the mind of the client that the relationship is something 
more than casual. Indeed it is calculated to convey to the client that the 
client’s matter is being handled by a unit made up of the associating 
and associated firm or lawyer, so that the expertise of all can be brought 
to bear on the problem. Accordingly, in the situation presupposed in 
the hypothetical, the clients of the associating firm become, for the 
purposes of Rule 1.10, the clients of the associated firm or lawyer and 
vice versa. The unit as a whole has a duty of loyalty to the client and 
must exercise independent professional judgment on behalf of the cli-
ent as an entirety.

Reference should be made to Georgia Rules of Professional Conduct, 
Rule 1.10, imputed disqualification; General Rule. Rule 1.10 discusses 
when an imputed disqualification can bar all attorneys at a firm or office 
from representing a particular client.

Rule 1.10 and Comment 1 of the Rule make affiliations among law-
yers or law firms less complex. Rule 1.10 applies to entities other than 
associated lawyers and law firms to include in addition to lawyers in a 
private firm, lawyers in the legal department of a corporation or other 
organization, or in legal services organizations.

As set forth in Comment 1,4 two practitioners who share office 
space and who occasionally assist each other in representation of cli-
ents, may not regard themselves as a law firm. However, if they present 
themselves to the public suggesting that they are indeed a firm, they 
may be regarded as a firm for purposes of these Rules. Factors such as 
formal agreements between associated lawyers, as well as maintenance 
of mutual access to information concerning clients, may be relevant 
in determining whether practitioners who are sharing space may be 
considered a firm under the Rule.

The third question is answered in the affirmative. In light of the 
adoption of Rule 1.1, ethical rules governing conflict of interest apply 
to entities and affiliations of lawyers in a broader sense than what has 
traditionally been considered a “law firm.”
__________
1 Rule 1.10

(a) While lawyers are associated in a firm, none of them shall know-
ingly represent a client when any one of them practicing alone would 
be prohibited from doing so by Rules 1.7: Conflict of Interest: General 
Rule, 1.8(c): Conflict of Interest: Prohibited Transactions, 1.9: Former 
Client or 2.2: Intermediary.

(b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with inter-
ests materially adverse to those of a client represented by the formerly 
associated lawyer unless:

(1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected 
by Rules 1.6: Confidentiality of Information and 1.9(c): Conflict 
of Interest: Former Client that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by 
the affected client under the conditions stated in Rule 1.7: Conflict of 
Interest: General Rule.

The maximum penalty for a violation of this Rule is disbarment.
2 Rule 1.1

A lawyer shall provide competent representation to a client. Competent 
representation as used in this Rule means that a lawyer shall not handle a 
matter which the lawyer knows or should know to be beyond the lawyer’s 
level of competence without associating another lawyer who the original 
lawyer reasonably believes to be competent to handle the matter in ques-
tion. Competence requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. 

The maximum penalty for a violation of this Rule is disbarment.
3 Rule 1.5

(a) A lawyer’s fee shall be reasonable. The factors to be considered 
in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly;
(2) the likelihood that the acceptance of the particular employ-
ment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal 
services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the 
client;
(7) the experience, reputation, and ability of the lawyer or law-
yers performing the services; and
(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the 
basis or rate of the fee shall be communicated to the client, preferably 
in writing, before or within a reasonable time after commencing the 
representation.

(c) (1) A fee may be contingent on the outcome of the matter for 
which the service is rendered, except in a matter in which a contingent 
fee is prohibited by paragraph (d) or other law. A contingent fee agree-
ment shall be in writing and shall state the method by which the fee 
is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal, litigation 
and other expenses to be deducted from the recovery, and whether such 
expenses are to be deducted before or after the contingent fee is calcu-
lated. (2) Upon conclusion of a contingent fee matter, the lawyer shall 
provide the client with a written statement stating the following:

(i) the outcome of the matter; and,
(ii) if there is a recovery, showing the:

(A) remittance to the client;
(B) the method of its determination;



H-144     Georgia Bar Journal 

(C) the amount of the attorney fee; and
(D) if the attorney’s fee is divided with another lawyer 
who is not a partner in or an associate of the lawyer’s firm 
or law office, the amount of fee received by each and the 
manner in which the division is determined.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount 
of which is contingent upon the securing of a divorce or upon 
the amount of alimony or support, or property settlement in lieu 
thereof; or
(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same 
firm may be made only if:

(1) the division is in proportion to the services performed by 
each lawyer or, by written agreement with the client, each lawyer 
assumes joint responsibility for the representation;
(2) the client is advised of the share that each lawyer is to 
receive and does not object to the participation of all the lawyers 
involved; and
(3) the total fee is reasonable.

The maximum penalty for a violation of this Rule is a public reprimand. 
4 Comment 1 of Rule 1.10

[1] For purposes of these Rules, the term “firm” includes lawyers 
in a private firm, and lawyers in the legal department of a corpo-
ration or other organization, or in a legal services organization. 
Whether two or more lawyers constitute a firm within this definition 
can depend on the specific facts. For example, two practitioners 
who share office space and occasionally consult or assist each other 
ordinarily would not be regarded as constituting a firm. However, if 
they present themselves to the public in a way suggesting that they 
are a firm or conduct themselves as a firm, they should be regarded 
as a firm for the purposes of the Rules. The terms of any formal 
agreement between associated lawyers are relevant in determining 
whether they are a firm, as is the fact that they have mutual access 
to information concerning the clients they serve. Furthermore, it is 
relevant in doubtful cases to consider the underlying purpose of the 
Rule that is involved. A group of lawyers could be regarded as a 
firm for purposes of the rule that the same lawyer should not repre-
sent opposing parties in litigation, while it might not be so regarded 
for purposes of the rule that information acquired by one lawyer is 
attributed to the other.

STATE BAR OF GEORGIA
ISSUED BY THE FORMAL ADVISORY OPINION BOARD
PURSUANT TO RULE 4-403 ON JUNE 15, 2007
FORMAL ADVISORY OPINION NO. 07-1

Question Presented:

May a lawyer ethically disclose information concerning the financial 
relationship between the lawyer and his client to a third party in an effort 
to collect a fee from the client?

Summary Answer:

A lawyer may ethically disclose information concerning the financial 
relationship between himself and his client in direct efforts to collect 
a fee, such as bringing suit or using a collection agency. Otherwise, a 
lawyer may not report the failure of a client to pay the lawyer’s bill to 
third parties, including major credit reporting services, in an effort to 
collect a fee.

Opinion:

This issue is governed primarily by Rule 1.6 of the Georgia Rules of 
Professional Conduct. Rule 1.6 provides, in pertinent part:

(a) A lawyer shall maintain in confidence all information gained 
in the professional relationship with a client, including informa-
tion which the client has requested to be held inviolate or the 
disclosure of which would be embarrassing or would likely be 
detrimental to the client, unless the client consents after consulta-
tion, except for disclosures that are impliedly authorized in order 
to carry out the representation, or are required by these rules or 
other law, or by order of the Court.

Comment 5 to Rule 1.6 provides further guidance:

Rule 1.6: Confidentiality of Information applies not merely to 
matters communicated in confidence by the client but also to all 
information relating to the representation, whatever its source. A 
lawyer may not disclose such information except as authorized or 
required by the Rules of Professional Conduct or other law.

Former Standard 28 limited confidentiality to “confidences and 
secrets of a client.” However, Rule 1.6 expands the obligations by requir-
ing a lawyer to “maintain in confidence all information gained in the 
professional relationship” including the client’s secrets and confidences.

An attorney’s ethical duty to maintain confidentiality of client infor-
mation is distinguishable from the attorney-client evidentiary privilege 
of O.C.G.A. §§24-9-21, 24-9-24 and 24-9-25. Tenet Healthcare Corp. 
v. Louisiana Forum Corp., 273 Ga. 206, 209-10 (2000). Thus, Rule 1.6 
applies not only to matters governed by the attorney-client privilege, but 
also to non-privileged information arising from the course of represen-
tation. Information concerning the financial relationship between the 
lawyer and client, including the amount of fees that the lawyer contends 
the client owes, may not be disclosed, except as permitted by the Georgia 
Rules of Professional Conduct, other law, order of the court or if the 
client consents.

Rule 1.6 authorizes disclosure in the following circumstances:

(b)(1) A lawyer may reveal information covered by paragraph (a) 
which the lawyer reasonably believes necessary:
. . .
(iii) to establish a claim or defense on behalf of the lawyer in 
a controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil action against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the lawyer’s 
representation of the client.

The comments to Rule 1.6 clarify that such disclosures should be made 
only in limited circumstances. While Comment 17 to Rule 1.6 provides 
that a lawyer entitled to a fee is permitted to prove the services rendered 
in an action to collect that fee, it cautions that a lawyer must make every 
effort practicable to avoid unnecessary disclosure of information related to 
a representation, to limit disclosure to those having the need to know it, 
and to obtain protective orders or make other arrangements minimizing the 
risk of disclosure. Further caution is found in Comment 12, which provides 
that “[i]n any case, a disclosure adverse to the client’s interest should be 
no greater than a lawyer reasonably believes necessary to the purpose.”

In Georgia, it is ethically permissible for a lawyer to retain a collection 
agency as a measure of last resort in order to collect a fee that has been 
properly earned. Advisory Opinion No. 49 issued by the State Disciplinary 
Board. Advisory Opinion 49, however, only applies to a referral to a “repu-
table collection agency”. Advisory Opinion 49 further states that a lawyer 
should exercise the option of revealing confidences and secrets necessary 
to establish or collect a fee with considerable caution. Thus, while use of a 
reputable collection agency to collect a fee is ethically proper, disclosures 
to other third parties may not be ethically permissible. Formal Advisory 
Opinion 95-1 provides that limitations exist on a lawyer’s efforts to collect 
a fee from his client even through a fee collection program.

Other jurisdictions that have considered similar issues have distin-
guished between direct efforts to collect an unpaid fee, such as bringing 
suit or using a collection agency, from indirect methods in which informa-
tion is disclosed to third parties in an effort to collect unpaid fees. In these 
cases, the direct methods have generally been found to be ethical, while 
more indirect methods, such as reporting non-paying clients to credit 
bureaus, have been found to be unethical. South Carolina Bar Advisory 
Opinion 94-11 concluded that a lawyer may ethically use a collection agen-
cy to collect past due accounts for legal services rendered but cannot report 
past due accounts to a credit bureau. The Opinion advises against report-
ing non-paying clients to credit bureaus because (1) it is not necessary for 
establishing the lawyer’s claim for compensation, (2) it risks disclosure 
of confidential information, and (3) it smacks of punishment in trying to 
lower the client’s credit rating. S.C. Ethics Op. 94-11 (1994). See also 
South Dakota Ethics Op. 95-3 (1995) and Mass. Ethics Op. 00-3 (2000)

The Alaska Bar Association reached a similar conclusion when it 
determined that “an attorney who lists a client with a credit agency has 
revealed confidential information about the client for a purpose not per-
mitted by ARPC 1.6 (b) (2) since such a referral is at most an indirect 
attempt to pressure the client to pay the fee.” Alaska Ethics Op. No. 
2000-3 (2000). The Alaska Bar Ethics Opinion is based on the notion 
that listing an unpaid fee with a credit bureau is likely to create pressure 
on the client to pay the unpaid fee more from an in terrorem effect of a 
bad credit rating than from any merit to the claim.

The State Bar of Montana Ethics Committee concluded that an attor-
ney may not report and disclose unpaid fees to a credit bureau because 
such reporting “is not necessary to collect a fee because a delinquent 
fee can be collected without it.” Mont. Ethics Op. 001027 (2000). The 
Montana Opinion further concluded, “The effect of a negative report is 
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primarily punitive [and] it risks disclosure of confidential information 
about the former client which the lawyer is not permitted to reveal under 
Rule 1.6.” See also New York State Ethics Opinion 684 (1996) (report-
ing client’s delinquent account to credit bureau does not qualify as an 
action “to establish or collect the lawyer’s fee” within the meaning of 
the exception to the prohibition on disclosure of client information). But 
see Florida Ethics Opinion 90-2 (1991) (it is ethically permissible for an 
attorney to report a delinquent former client to a credit reporting service, 
provided that confidential information unrelated to the collection of the 
debt was not disclosed and the debt was not in dispute).

While recognizing that in collecting a fee a lawyer may use collection 
agencies or retain counsel, the Restatement (Third) of the Law Governing 
Lawyers concludes that a lawyer may not disclose or threaten to disclose 
information to non-clients not involved in the suit in order to coerce the 
client into settling and may not use or threaten tactics, such as personal 
harassment or asserting frivolous claims, in an effort to collect fees. 
Restatement (Third) of the Law Governing Lawyers § 41, comment d 
(2000). The Restatement has determined that collection methods must 
preserve the client’s right to contest the lawyer’s position on the merits. 
Id. The direct methods that have been found to be ethical in other juris-
dictions, such as bringing suit or using a collection agency, allow the cli-
ent to contest the lawyer’s position on the merits. Indirect efforts, such as 
reporting a client to a credit bureau or disclosing client financial informa-
tion to other creditors of a client or to individuals or entities with whom 
the client may do business, are in the nature of personal harassment and 
are not ethically permissible. Accordingly, a lawyer may not disclose 
information concerning the financial relationship between himself and 
his client to third parties, other than through direct efforts to collect a fee, 
such as bringing suit or using a collection agency.

The second publication of this opinion appeared in the August 2007 
issue of the Georgia Bar Journal, which was mailed to the members of 
the State Bar of Georgia on or about August 7, 2007. The opinion was 
filed with the Supreme Court of Georgia on August 15, 2007. No review 
was requested within the 20-day review period, and the Supreme Court 
of Georgia has not ordered review on its own motion. In accordance with 
Rule 4-403(d), this opinion is binding only on the State Bar of Georgia 
and the person who requested the opinion, and not on the Supreme Court 
of Georgia, which shall treat the opinion as persuasive authority only.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 10-1
Approved And Issued On July 11, 2013 
Pursuant to Bar Rule 4-403
By Order Of The Supreme Court of Georgia With Comments
Supreme Court Docket No. S10U1679

COMPLETE TEXT FROM THE ORDER OF THE SUPREME 
COURT OF GEORGIA

 Responding to a letter from the Georgia Public Defender 
Standards Council (GPDSC), the State Bar Formal Advisory Opinion 
Board (Board) issued Formal Advisory Opinion 10-1 (FAO 10-1), 
in which the Board concluded that the standard for the imputation 
of conflicts of interest under Rule 1.10 (a) of the Georgia Rules of 
Professional Conduct applies to the office of a circuit public defender 
as it would to a private law firm. FAO 10-1 was published in the June 
2010 issue of the Georgia Bar Journal and was filed in this Court on 
June 15, 2010. On July 5, 2010, the GPDSC filed a petition for dis-
cretionary review which this Court granted on January 18, 2011. The 
Court heard oral argument on January 10, 2012. For reasons set forth 
below, we conclude, as did the Board, that Rule 1.10 (a) applies to a 
circuit public defender office as it would to a private law firm, and pur-
suant to State Bar Rule 4.403 (d), we hereby approve FAO 10-1 to the 
extent it so holds.1

 1. At the heart of FAO 10-1 is the constitutional right to conflict-
free  counsel and the construction of Rule 1.10 (a) of the Georgia Rules 
of Professional Conduct. “Where a constitutional right to counsel exists, 
our Sixth Amendment cases hold that there is a correlative right to rep-
resentation that is free from conflicts of interest.” Wood v. Georgia, 450 
U.S. 261, 271 ( 101 SC 1097, 67 LE2d 220) (2008). Indeed, this Court 
has stated in no uncertain terms that, “Effective counsel is counsel free 
from conflicts of interest.” Garland v. State, 283 Ga. 201 (657 SE2d 
842) (2008). In keeping with this unequivocal right to conflict-free rep-
resentation, Rule 1.10 (a) provides as follows:

While lawyers are associated in a firm, none of them shall know-
ingly represent a client when any one of them practicing alone 
would be prohibited from doing so by Rule 1.7: Conflict of 
Interest: General Rule, 1.8(c): Conflict of Interest: Prohibited 
Transactions, 1.9: Former Client or 2.2: Intermediary.

(Emphasis in original.) Comment [1] concerning Rule 1.10 defines 
“firm” to include “lawyers ...in a legal services organization.” Comment 
[3] further provides “Lawyers employed in the same unit of a legal ser-
vice organization constitute a firm,....”

 Under a plain reading of Rule 1.10 (a) and the comments thereto, 
circuit public defenders working in the circuit public defender office of 
the same judicial circuit are akin to lawyers working in the same unit of 
a legal services organization and each judicial circuit’s public defender’s 
office2 is a “firm” as the term is used in the rule. This construction is in 
keeping with our past jurisprudence. Cf. Hung v. State, 282 Ga. 684 (2) 
(653 SE2d 48) (2007) (attorney wo filed motion for new trial was not 
considered to be “new” counsel for the purpose of an ineffective assis-
tance of counsel claim where he and trial counsel were from the same 
public defender’s office); Kennebrew v. State, 267 Ga. 400 (480 SE2d 
1) (1996) (appellate counsel who was from the same public defender 
office as appellant’s trial lawyer could not represent appellant on 
appeal where appellant had an ineffective assistance of counsel claim); 
Ryan v. Thomas, 261 Ga. 661 (409 SE2d 507) (1991) (for the purpose 
of raising a claim of ineffective assistance of counsel, “attorneys in a 
public defender’s office are to be treated as members of a law firm...”); 
Love v. State, 293 Ga. App. 499, 501 at fn. 1 (667 SE2d 656) (2008). 
See also Reynolds v. Chapman, 253 F3d 1337, 1343-1344 (11th Cir. 
2001) (“While public defenders’ offices have certain characteristics that 
distinguish them from typical law firms, our cases have not drawn a dis-
tinction between the two.”). Accordingly, FAO 10-1 is correct inasmuch 
is it concludes that public defenders working in the same judicial circuit 
are “firms” subject to the prohibition set forth in Rule 1.10 (a) when a 
conflict exists pursuant to the conflict of interest rules listed therein, 
including in particular Rule 1.7.3 That is, if it is determined that a single 
public defender in the circuit public defender’s office of a particular 
judicial circuit has an impermissible conflict of interest concerning the 
representation of co-defendants, then that conflict of interest is imputed 
to all of the public defenders working in the circuit public defender 
office of that particular judicial circuit. See Restatement (Third) of the 
Law Governing Lawyers §123 (d)(iv) (“The rules on imputed conflicts 
...apply to a public-defender organization as they do to a law firm in 
private practice...”).

 2. Despite the unambiguous application of Rule 1.10 (a) to circuit 
public defenders, GPDSC complains that FAO 10-1 creates a per se or 
automatic rule of disqualification of a circuit public defender office. We 
disagree. This Court has stated that “[g]iven that multiple representa-
tion alone does not amount to a conflict of interest when one attorney is 
involved, it follows that counsel from the same [public defender office] 
are not automatically disqualified from representing multiple defendants 
charged with offenses arising from the same conduct.” Burns v. State, 
281 Ga. 338, 340 (638 SE2d 299) (2006) (emphasis in the original). 
Here, Rule 1.10 does not become relevant or applicable until after an 
impermissible conflict of interest has been found to exist. It is only 
when it is decided that a public defender has an impermissible conflict 
in representing multiple defendants that the conflict is imputed to the 
other attorneys in that public defender’s office. Even then, multiple rep-
resentations still may be permissible in some circumstances. See, e.g., 
Rule 1.10 (c) (“A disqualification prescribed by this rule may be waived 
by the affected client under the conditions stated in Rule 1.7: Conflict of 
Interest: General Rule.) Thus, FAO 10-1 does not create a per se rule of 
disqualification of a circuit public defender’s office prior to the deter-
mination that an impermissible conflict of interest exists and cannot be 
waived or otherwise overcome.

 Although a lawyer (and by imputation his law firm, including his 
circuit public defender office) may not always have an impermissible 
conflict of interest in representing multiple defendants in a criminal 
case, this should not be read as suggesting that such multiple representa-
tion can routinely occur. The Georgia Rules of Professional Conduct 
explain that multiple representation of criminal defendants is ethically 
permissible only in the unusual case. See Rule 1.7, Comment [7] (“The 
potential for conflict of interest in representing multiple defendants in a 
criminal case is so grave that ordinarily a lawyer should decline to rep-
resent more than one co-defendant.”). We realize that the professional 
responsibility of lawyers to avoid even imputed conflicts of interest in 
criminal cases pursuant to Rule 1.10 (a) imposes real costs on Georgia’s 
indigent defense system, which continually struggles to obtain the 
resources needed to provide effective representation of poor defendants 
as the Constitution requires. See Gideon v. Wainwright, 373 U.S. 335 
(83 SC 792, 9 LE2d 799) (1963). But the problem of adequately fund-
ing indigent defense cannot be solved by compromising the promise of 
Gideon. See Garland v. State, 283 Ga. 201, 204 (657 SE2d 842) (2008).

 Since FAO 10-1 accurately interprets Rule 1.10 (a) as it is to be 
applied to public defenders working in circuit public defender offices in 
the various judicial circuits of this State, it is approved.4
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Formal Advisory Opinion 10-1 approved. All the Justices concur.
__________     
1In FAO 10-1, the Board purported to answer a broader question–wheth-
er “different lawyers employed in the circuit public defender office in 
the same judicial circuit [may] represent codefendants when a single 
lawyer would have an impermissible conflict of interest in doing so” – 
and we asked the parties to address a similar question in their briefs to 
this Court. That statement of the question, however, is too broad. The 
real issue addressed by the Board – and addressed in this opinion – is 
solely a question of conflict imputation, that is, whether Rule 1.10 (a) 
applies equally to circuit public defender offices and to private law 
firms. No doubt, the question of conflict imputation under Rule 1.10 
(a) is part of the broader question that the Board purported to answer 
and that we posed to the parties. But whether multiple representations 
are absolutely prohibited upon imputation of a conflict – even with, 
for instance, the informed consent of the client or the employment of 
“screening” measures within an office or firm – is a question that goes 
beyond Rule 1.10 (a), and it is one that we do not attempt to answer in 
this opinion. To the extent that FAO 10-1 speaks to the broader ques-
tion, we offer no opinion about its correctness.
2There are 43 circuit public defender offices in Georgia.
3Rule 1.7 of the Georgia Rules of Professional Conduct provides:
(a) A lawyer shall not represent or continue to represent a client if there 
is a significant risk that the lawyer’s own interests or the lawyer’s duties 
to another client, a former client, or a third person will materially and 
adversely affect the representation of the client, except as permitted in (b).
(b) If client informed consent is permissible a lawyer may represent a 
client notwithstanding a significant risk of material and adverse effect if 
each affected client or former client gives informed consent confirmed 
in writing to the representation after: (1) consultation with the lawyer 
pursuant to Rule 1.0(c); (2) having received in writing reasonable and 
adequate information about the material risks of and reasonable avail-
able alternatives to the representation; and (3) having been given the 
opportunity to consult with independent counsel.
(c) Client informed consent is not permissible if the representation: 
(1) is prohibited by law or these Rules; (2) includes the assertion of a 
claim by one client against another client represented by the lawyer in 
the same or a substantially related proceeding; or (3) involves circum-
stances rendering it reasonably unlikely that the lawyer will be able to 
provide adequate representation to one or more of the affected clients. 
The maximum penalty for a violation of this Rule is disbarment.
4Our opinion cites several precedents that concern the constitutional 
guarantee of the assistance of counsel, and it is only fitting that we think 
about the constitutional values that Rule 1.10 promotes as we consider 
the meaning of Rule 1.10. We do not hold that the imputation of con-
flicts required by Rule 1.10 is compelled by the Constitution, nor do we 
express any opinion about the constitutionality of any other standard 
for imputation. Rule 1.10 is a useful aid in the fulfillment of the con-
stitutional guarantee of the right to the effective assistance of counsel, 
but we do not hold today that it is essential to fulfill the constitutional 
guarantee. We do not endorse any particular alternative to Rule 1.10 
(a), but we also do not foreclose the possibility that Rule 1.10 (a) could 
be amended so as to adequately safeguard high professional standards 
and the constitutional rights of an accused – by ensuring, among other 
things, the independent judgment of his counsel and the preservation of 
his confidences – and, at the same time, permit circuit public defender 
offices more flexibility in the representations of co-defendants. As of 
now, Rule 1.10 is the rule that we have adopted in Georgia, FAO 10-1 
correctly interprets it, and we decide nothing more.

FORMAL ADVISORY OPINION NO. 10-1

Question Presented:

 May different lawyers employed in the circuit public defender 
office in the same judicial circuit represent co-defendants when a single 
lawyer would have an impermissible conflict of interest in doing so?

Summary Answer:

 Lawyers employed in the circuit public defender office in the same 
judicial circuit may not represent co-defendants when a single lawyer 
would have an impermissible conflict of interest in doing so.

Opinion:

 In Georgia, a substantial majority of criminal defendants are 
indigent. Many of these defendants receive representation through the 
offices of the circuit public defenders. More than 40 judicial circuit pub-
lic defender offices operate across the State.

 Issues concerning conflicts of interest often arise in the area of 
criminal defense. For example, a single lawyer may be asked to rep-

resent co-defendants who have antagonistic or otherwise conflicting 
interests. The lawyer’s obligation to one such client would materi-
ally and adversely affect the lawyer’s ability to represent the other 
co-defendant, and therefore there would be a conflict of interest under 
Georgia Rule of Professional Conduct 1.7(a). See also Comment [7] to 
Georgia Rule of Professional Conduct 1.7 (“…The potential for con-
flict of interest in representing multiple defendants in a criminal case 
is so grave that ordinarily a lawyer should decline to represent more 
than one codefendant”). Each such client would also be entitled to the 
protection of Rule 1.6, which requires a lawyer to maintain the confi-
dentiality of information gained in the professional relationship with 
the client. One lawyer representing co-defendants with conflicting 
interests certainly could not effectively represent both while keep-
ing one client’s information confidential from the other. See Georgia 
Rule of Professional Conduct 1.4 (“A lawyer shall explain a matter to 
the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation…”).

 Some conflicts of interest are imputed from one lawyer to another 
within an organization. Under Georgia Rule of Professional Conduct 
1.10(a), “[w]hile lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing alone 
would be prohibited from doing so….” Therefore, the answer to the 
question presented depends in part upon whether a circuit public defend-
er office constitutes a “firm” within the meaning of Rule 1.10.

 Neither the text nor the comments of the Georgia Rules of 
Professional Conduct explicitly answers the question. The terminology 
section of the Georgia Rules of Professional Conduct defines “firm” as 
a “lawyer or lawyers in a private firm, lawyers employed in the legal 
department of a corporation or other organization and lawyers employed 
in a legal services organization. See Comment, Rule 1.10: Imputed 
Disqualification.” Comment [1] to Rule 1.10 states that the term “firm” 
includes lawyers “in a legal services organization,” without defining a 
legal services organization. Comment [3], however, provides that:

Similar questions can also arise with respect to lawyers in legal 
aid. Lawyers employed in the same unit of a legal service orga-
nization constitute a firm, but not necessarily those employed in 
separate units. As in the case of independent practitioners, whether 
the lawyers should be treated as associated with each other can 
depend on the particular rule that is involved, and on the specific 
facts of the situation.

That is the extent of the guidance in the Georgia Rules of Professional 
Conduct and the comments thereto. In the terms used in this Comment, 
the answer to the question presented is determined by whether lawyers 
in a circuit public defender’s office are in the same “unit” of a legal ser-
vices organization.

 The Supreme Court of Georgia has not answered the question pre-
sented. The closest it has come to doing so was in the case of Burns v. 
State, 281 Ga. 338 (2006). In that case, two lawyers from the same cir-
cuit public defender’s office represented separate defendants who were 
tried together for burglary and other crimes. The Court held that such 
representation was permissible because there was no conflict between 
the two defendants. Presumably, therefore, the same assistant public 
defender could have represented both defendants. The Court recognized 
that its conclusion left open “the issue whether public defenders should 
be automatically disqualified or be treated differently from private law 
firm lawyers when actual or possible conflicts arise in multiple defen-
dant representation cases.” Id. at 341.

 Other states, in case law and ethics opinions, have decided the 
question presented in disparate ways. Some impute conflicts within 
particular local defender offices. See Commonwealth v. Westbrook, 
400 A2d 160, 162 (Pa. 1979); Turner v. State, 340 So.2d 132, 133 (Fla. 
App. 2nd Dist. 1976); Tex. Ethics Op. 579 (November 2007); Va. Legal 
Ethics Op. No. 1776 (May 2003); Ct. Informal Op. 92-23 (July 1992); 
S.C. Bar Advisory Op. 92-21 (July 1992). Some courts and committees 
have allowed for the possibility that there can be sufficient separation 
of lawyers even within the same office that imputation should not be 
automatic. Graves v. State, 619 A.2d 123, 133-134 (Md. Ct. of Special 
Appeals 1993); Cal. Formal Op. No. 2002-158 (Sept. 2002); Montana 
Ethics Op. 960924. Others have decided more generally against a per 
se rule of imputation of conflicts. See Bolin v. State, 137 P.3d 136, 145 
(Wyo. 2006); State v. Bell, 447 A.2d 525, 529 (N.J. 1982); People v. 
Robinson, 402 N.E.2d 157, 162 (Ill. 1979); State v. Cook, 171 P.3d 
1282, 1292 (Idaho App. 2007).

 The Eleventh Circuit Court of Appeals looked at an imputed con-
flict situation in a Georgia public defender office. The Court noted that 
“[t]he current disciplinary rules of the State Bar in Georgia preclude 
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an attorney from representing a client if one of his or her law partners 
cannot represent that client due to a conflict of interest.” Reynolds v. 
Chapman, 253 F.3d 1337, 1344 (2001). The Court further stated that 
“[w]hile public defender’s offices have certain characteristics that 
distinguish them from typical law firms, our cases have not drawn a dis-
tinction between the two.” Reynolds, supra, p. 1343.

 The general rule on imputing conflicts within a law firm reflects 
two concerns. One is the common economic interest among lawyers in 
a firm. All lawyers in a firm might benefit if one lawyer sacrifices the 
interests of one client to serve the interests of a different, more lucrative 
client. The firm, as a unified economic entity, might be tempted to serve 
this common interest, just as a single lawyer representing both clients 
would be tempted. Second, it is routine for lawyers in a firm to have 
access to confidential information of clients. A lawyer could access 
the confidential information of one of the firm’s clients to benefit a 
different client. For at least these two reasons, a conflict of one lawyer 
in a private firm is routinely imputed to all the lawyers in the firm. See 
RESTATEMENT OF THE LAW GOVERNING LAWYERS Third, 
Sec. 123, Comment b.

 The first of these concerns is not relevant to a circuit public 
defender office. “The salaried government employee does not have the 
financial interest in the success of departmental representation that is 
inherent in private practice.” Frazier v. State, 257 Ga. 690, 695 (1987) 
citing ABA Formal Opinion 342.

 The concerns about confidentiality, however, are another matter. The 
chance that a lawyer for one defendant might learn the confidential infor-
mation of another defendant, even inadvertently, is too great to overlook.

 Other concerns include the independence of the assistant public 
defender and the allocation of office resources. If one supervisor over-
sees the representation by two assistants of two clients whose interests 
conflict, the potential exists for an assistant to feel pressured to represent 
his or her client in a particular way, one that might not be in the client’s 
best interest. Furthermore, conflicts could arise within the office over 
the allocation of investigatory or other resources between clients with 
conflicting interests.

 The ethical rules of the State Bar of Georgia should not be relaxed 
because clients in criminal cases are indigent. Lawyers must maintain the 
same level of ethical responsibilities whether their clients are poor or rich.

 Lawyers employed in the circuit public defender office are mem-
bers of the same “unit” of a legal services organization and therefore 
constitute a “firm” within the meaning of Rule 1.10. Lawyers employed 
in the circuit public defender office in the same judicial circuit may not 
represent co-defendants when a single lawyer would have an impermis-
sible conflict of interest in doing so. Conversely, lawyers employed 
in circuit public defender offices in different judicial circuits are not 
considered members of the same “unit” or “firm” within the meaning of 
Rule 1.10.

STATE BAR OF GEORGIA
FORMAL ADVISORY OPINION NO. 10-2
Approved And Issued On January 9, 2012
Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia
Supreme Court Docket No. S11U0730

Question Presented:

May an attorney who has been appointed to serve both as legal 
counsel and as guardian ad litem for a child in a termination of parental 
rights case advocate termination over the child’s objection?

Summary Answer:

 When it becomes clear that there is an irreconcilable conflict 
between the child’s wishes and the attorney’s considered opinion of the 
child’s best interests, the attorney must withdraw from his or her role as 
the child’s guardian ad litem.

Opinion:

Relevant Rules
 This question squarely implicates several of Georgia’s Rules 
of Professional Conduct, particularly, Rule 1.14. Rule 1.14, dealing 
with an attorney’s ethical duties towards a child or other client with 
a disability, provides that “the lawyer shall, as far as reasonably pos-
sible, maintain a normal client-lawyer relationship with the client.” 

Comment 1 to Rule 1.14 goes on to note that “children as young 
as five or six years of age, and certainly those of ten or twelve, are 
regarded as having opinions that are entitled to weight in legal pro-
ceedings concerning their custody.”1

 This question also involves Rule 1.2, Scope of Representation, and 
Rule 1.7, governing conflicts of interest.2 Comment 4 to Rule 1.7 indi-
cates that “[l]oyalty to a client is also impaired when a lawyer cannot 
consider, recommend or carry out an appropriate course of action for the 
client because of the lawyer’s other competing responsibilities or inter-
ests. The conflict in effect forecloses alternatives that would otherwise 
be available to the client.”3

 Finally, this situation implicates Rule 3.7, the lawyer as a witness, 
to the extent that the guardian ad litem must testify and may need to 
advise the court of the conflict between the child’s expressed wishes 
and what he deems the best interests of the child. Similarly, Rule 1.6, 
Confidentiality of Information, may also be violated if the attorney pres-
ents the disagreement to the Court.

Statutory Background
 Georgia law requires the appointment of an attorney for a child as 
the child’s counsel in a termination of parental rights proceeding.4 The 
statute also provides that the court may additionally appoint a guardian 
ad litem for the child, and that the child’s counsel is eligible to serve 
as the guardian ad litem.5 In addition to the child’s statutory right to 
counsel, a child in a termination of parental rights proceedings also has a 
federal constitutional right to counsel.6

 In Georgia, a guardian ad litem’s role is “to protect the interests 
of the child and to investigate and present evidence to the court on the 
child’s behalf.”7 The best interests of the child standard is paramount in 
considering changes or termination of parental custody. See, e.g., Scott v. 
Scott, 276 Ga. 372, 377 (2003) (“[t]he paramount concern in any change 
of custody must be the best interests and welfare of the minor child”). The 
Georgia Court of Appeals held in In re A.P. based on the facts of that case 
that the attorney-guardian ad litem dual representation provided for under 
O.C.G.A. § 15-11-98(a) does not result in an inherent conflict of interest, 
given that “the fundamental duty of both a guardian ad litem and an attor-
ney is to act in the best interests of the [child].”8

 This advisory opinion is necessarily limited to the ethical obliga-
tions of an attorney once a conflict of interest in the representation has 
already arisen. Therefore, we need not address whether or not the dual 
representation provided for under O.C.G.A. § 15-11-98(a) results in an 
inherent conflict of interest.9

Discussion
 The child’s attorney’s first responsibility is to his or her client.10 
Rule 1.2 makes clear that an attorney in a normal attorney-client rela-
tionship is bound to defer to a client’s wishes regarding the ultimate 
objectives of the representation.11 Rule 1.14 requires the attorney to main-
tain, “as far as reasonably possible . . . a normal client-lawyer relationship 
with the [child].”12 An attorney who “reasonably believes that the client 
cannot adequately act in the client’s own interest” may seek the appoint-
ment of a guardian or take other protective action.13 Importantly, the Rule 
does not simply direct the attorney to act in the client’s best interests, as 
determined solely by the attorney. At the point that the attorney concludes 
that the child’s wishes and best interests are in conflict, the attorney 
should petition the court for removal as the child’s guardian ad litem, dis-
closing only that there is a conflict which requires such removal.

The attorney should not reveal the basis of the request for the appoint-
ment of a guardian ad litem to preserve confidentiality and so as not to 
compromise the child’s position.14 An exception to the duty of confidenti-
ality may arise “[w]here honoring the duty of confidentiality would result 
in the children’s exposure to a high risk of probable harm.”15

The attorney should not reveal further information received during 
the representation, nor should the attorney otherwise use the information 
received from the child in confidence to advocate a position not desired 
by the child.16 This contrasts with the attorney’s ability to disclose such 
information to the court in service of the child’s wishes.17

The attorney is under an affirmative ethical obligation to seek to 
have a new guardian ad litem appointed following his withdrawal as 
guardian, as Comment 3 to Rule 1.14 explains that “the lawyer should 
see to [the appointment of a legal representative] where it would serve 
the client’s best interests.” If the conflict between the attorney’s view of 
the child’s best interests and the child’s view of his or her own interests 
is severe, the attorney may seek to withdraw entirely following Rule 
1.16 or seek to have a separate guardian appointed.18
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The attorney may not withdraw as the child’s counsel and then 
seek appointment as the child’s guardian ad litem, as the child would 
then be a former client to whom the former attorney/guardian ad litem 
would be adverse.19

This conclusion is in accord with many other states.20 For instance, 
Ohio permits an attorney to be appointed both as a child’s counsel and as 
the child’s guardian ad litem.21 Ohio ethics rules prohibit continued service 
in the dual roles when there is a conflict between the attorney’s determi-
nation of best interests and the child’s express wishes.22 Court rules and 
applicable statutes require the court to appoint another person as guardian 
ad litem for the child.23 An attorney who perceives a conflict between his 
role as counsel and as guardian ad litem is expressly instructed to notify the 
court of the conflict and seek withdrawal as guardian ad litem.24 This solu-
tion (withdrawal from the guardian ad litem role once it conflicts with the 
role as counsel) is in accord with an attorney’s duty to the client.25

Connecticut’s Bar Association provided similar advice to its attor-
neys, and Connecticut’s legislature subsequently codified that position 
into law.26 Similarly, in Massachusetts, an attorney representing a child 
must represent the child’s expressed preferences, assuming that the child 
is reasonably able to make “an adequately considered decision . . . even 
if the attorney believes the child’s position to be unwise or not in the 
child’s best interest.”27 Even if a child is unable to make an adequately 
considered decision, the attorney still has the duty to represent the child’s 
expressed preferences unless doing so would “place the child at risk of 
substantial harm.”28 In New Jersey, a court-appointed attorney needs to 
be “a zealous advocate for the wishes of the client . . . unless the deci-
sions are patently absurd or pose an undue risk of harm.”29 New Jersey’s 
Supreme Court was skeptical that an attorney’s duty of advocacy could be 
successfully reconciled with concern for the client’s best interests.30

In contrast, other states have developed a “hybrid” model for attorneys 
in child custody cases serving simultaneously as counsel for the child and 
as their guardian ad litem.31 This “hybrid” approach “necessitates a modi-
fied application of the Rules of Professional Conduct.”32 That is, the states 
following the hybrid model, acknowledge the “’hybrid’ nature of the role of 
attorney/guardian ad litem which necessitates a modified application of the 
Rules of Professional Conduct,” excusing strict adherence to those rules.33 
The attorney under this approach is bound by the client’s best interests, 
not the client’s expressed interests.34 The attorney must present the child’s 
wishes and the reasons the attorney disagrees to the court.35

Although acknowledging that this approach has practical benefits, 
we conclude that strict adherence to the Rules of Professional Conduct 
is the sounder approach.

Conclusion
At the point that the attorney concludes that the child’s wishes and 

best interests are in conflict, the attorney should petition the court for 
removal as the child’s guardian ad litem, disclosing only that there is 
a conflict which requires such removal. The attorney should not reveal 
the basis of the request for the appointment of a guardian ad litem to 
preserve confidentiality and so as not to compromise the child’s posi-
tion. The attorney should not reveal further information received during 
the representation, nor should the attorney otherwise use the information 
received from the child in confidence to advocate a position not desired 
by the child. The attorney is under an affirmative ethical obligation to 
seek to have a new guardian ad litem appointed following his withdraw-
al as guardian. If the conflict between the attorney’s view of the child’s 
best interests and the child’s view of his or her own interests is severe, 
the attorney may seek to withdraw entirely following Rule 1.16 or seek 
to have a separate guardian appointed.
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Question Presented:

Ethical Considerations Bearing on Decision of Lawyer to Enter Into 
Flat Fixed Fee Contract to Provide Legal Services.

Opinion:

Contracts to render legal services for a fixed fee are implicitly 
allowed by Georgia Rule of Professional Conduct (Ga. R.P.C.) 1.5(a)
(8) so long as the fee is reasonable. It is commonplace that criminal 
defense lawyers may provide legal services in return for a fixed fee. 
Lawyers engaged in civil practice also use fixed-fee contracts. A lawyer 
might, for example, properly charge a fixed fee to draft a will, handle a 
divorce, or bring a civil action. In these instances the client engaging the 
lawyer’s services is known and the scope of the particular engagement 
overall can be foreseen and taken into account when the fee for services 
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is mutually agreed. The principal ethical considerations guiding the 
agreement are that the lawyer must be competent to handle the matter 
(Ga. R.P.C. 1.1) and the fee charged must be reasonable and not exces-
sive. See Ga. R.P.C. 1.5(a).

Analysis suggests that the ethical considerations that bear on the deci-
sion of a lawyer to enter into a fixed fee contract to provide legal services 
can grow more complex and nuanced as the specific context changes. What 
if, for example, the amount of legal services to be provided is indeterminate 
and cannot be forecast with certainty at the outset? Or that someone else is 
compensating the lawyer for the services to be provided to the lawyer’s cli-
ent? It is useful to consider such variations along a spectrum starting from 
the relatively simple case of a fixed fee paid by the client who will receive 
the legal representation for a contemplated, particular piece of legal work 
(e.g., drafting a will; defending a criminal prosecution) to appreciate the 
growing ethical complexity as the circumstances change.

1. A sophisticated user of legal services offers to retain a lawyer or 
law firm to provide it with an indeterminate amount of legal ser-
vices of a particular type for an agreed upon fixed fee.

In today’s economic climate experienced users of legal services are 
increasingly looking for ways to curb the costs of their legal services 
and to reduce the uncertainty of these costs. Fixed fee contracts for legal 
services that promise both certainty and the reduction of costs can be 
an attractive alternative to an hourly-rate fee arrangement. A lawyer 
contemplating entering into a contract to furnish an unknown and inde-
terminate amount of legal services to such a client for a fixed fee should 
bear in mind that the fee set must be reasonable (Ga. R.P.C. 1.5(a)) and 
that the lawyer will be obligated to provide competent, diligent repre-
sentation even if the amount of legal services required ultimately makes 
the arrangement less profitable than initially contemplated. The lawyer 
must accept and factor in that possibility when negotiating the fixed fee.

This situation differs from the standard case of a fixed-fee for an identi-
fied piece of legal work only because the amount of legal work that will 
be required is indeterminate and thus it is harder to predict the time and 
effort that may be required. Even though the difficulty or amount of work 
that may be required under such an arrangement will likely be harder to 
forecast at the outset, such arrangements can benefit both the client and 
the lawyer. The client, by agreeing to give, for example, all of its work of a 
particular type to a particular lawyer or law firm will presumably be able to 
get a discount and reduce its costs for legal services; the lawyer or law firm 
accepting the engagement can be assured of a steady and predictable stream 
of revenue during the term of the engagement.

There are, moreover, structural features in this arrangement that tend 
to harmonize the interests of the client and the lawyer. A lawyer or law 
firm contemplating such a fixed fee agreement will presumably be able 
to consult historical data of the client and its own experiences in handling 
similar matters in the past to arrive at an appropriate fee to charge. And 
the client who is paying for the legal services has a direct financial inter-
est in their quality. The client will be the one harmed if the quality of 
legal services provided are inadequate. The client in these circumstances 
normally is in position to monitor the quality of the legal services it is 
receiving. It has every incentive not to reduce its expenditures for legal 
services below the level necessary to receive satisfactory representation in 
return. Accordingly, such fixed-fee contracts for an indeterminate amount 
of legal services to be rendered to the client compensating the lawyer 
for such services are allowable so long as the fee set complies with Ga. 
R.P.C. 1.5(a) and the lawyer fulfills his or her obligation to provide com-
petent representation (Ga. R.P.C. 1.1) in a diligent manner (Ga. R.P.C. 
1.3), even if the work becomes less profitable than anticipated.

2. A third-party offers to retain a lawyer/law firm to handle an 
indeterminate amount of legal work of a particular type for a 
fixed fee for those whom the third-party is contractually obli-
gated to defend and indemnify, who will be the client of the 
lawyer/law firm.

This situation differs from the last because the third-party paying for 
the legal services is doing so for another who is the client of the lawyer. 
An example of this situation is where a liability insurer offers a lawyer 
or law firm a flat fee to defend all of its insureds in motor vehicle acci-
dent cases in a certain geographic area. Like the last situation, there is 
the problem of the indeterminacy of the amount of legal work that may 
be required for the fixed fee; and, in addition, there is the new factor that 
the lawyer will be accepting compensation for representing the client 
from one other than the client.

Several state bar association ethics committees have addressed the 
issue of whether a lawyer or law firm may enter into a contract with a 
liability insurer in which the lawyer or law firm agrees to handle all or 
some portion of the insurer’s defense work for a fixed flat fee. With the 

exception of one state, Kentucky,1 all the other state bar associations’ 
ethics opinions have determined that such arrangements are not per se 
prohibited by their ethics rules and have allowed lawyers to enter into 
such arrangements, with certain caveats.2 It should be noted that all of 
the arrangements approved involved a flat fee per case, rather than a set 
fee regardless of the number of cases.

Although the significance of this fact was not directly discussed in 
the opinions, it does tend to reduce the risks arising from uncertainty 
and indeterminacy. Even though some cases may be more complex and 
time-consuming than the norm, others will be less so. While the lawyer 
will be obligated under the contract to handle each matter for the same 
fixed fee, the risk of a far greater volume of cases than projected is sig-
nificantly reduced by a fixed fee per case arrangement. The lawyer or 
law firm can afford to increase staff to handle the work load, and under 
the law of large numbers, a larger pool of cases will tend to even out the 
average cost per case.

In analyzing the ethical concerns implicated by lawyers entering into 
fixed-fee contracts with liability insurers to represent their insureds, 
several state bar association ethics opinions have warned of the danger 
presented if the fixed fee does not provide adequate compensation. An 
arrangement that seriously under-compensates the lawyer could threaten 
to compromise the lawyer’s ability to meet his or her professional obli-
gations as a competent and zealous advocate and adversely affect the 
lawyer’s independent professional judgment on behalf of each client.

As Ohio Supreme Court Board of Commissioners Opinion 97-7 
(December 5, 1997) explains it:

If a liability insurer pays an attorney or law firm a fixed flat fee 
which is insufficient in regards to the time and effort spent on the 
defense work, there is a risk that the attorney’s interest in the matter 
and his or her professional judgment on behalf of the insured may be 
compromised by the insufficient compensation paid by the insurer. 
An attorney or law firm cannot enter into such an agreement.

The same point was echoed in Florida Bar Ethics Opinion 98-2 (June 
18, 1998) in which the Florida board determined that such flat fixed-fee 
contracts are not prohibited under the Florida Rules but cautioned that 
the lawyer “may not enter into a set fee agreement in which the set fee is 
so low as to impair her independent professional judgment or cause her 
to limit the representation of the insured.”

In addition to the Georgia Rules referenced above, a Georgia lawyer 
considering entering into such an agreement should bear in mind Ga. 
R.P.C. 1.8(f) and 5.4(c) as well as Ga. R.P.C. 1.7(a) and its Comment [6].

Rule 1.8(f) cautions that “A lawyer shall not accept compensation 
for representing a client from one other than the client unless. . . (2) 
there is no interference with the lawyer’s independence of professional 
judgment or with the client-lawyer relationship. . . 3

Ga. R.P.C. 1.7(a) provides that:

A lawyer shall not represent or continue to represent a client if 
there is a significant risk that the lawyer’s own interest or the 
lawyer’s duties to another client, a former client, or a third person 
will materially and adversely affect the representation of the cli-
ent, except as provided in (b) [which allows client consent to cure 
conflicts in certain circumstances].

Ga. R.P.C. 1.7(c) makes it clear, however, that client consent to cure 
a conflict of interest is “not permissible if the representation . . . (3) 
involves circumstances rendering it reasonably unlikely that the lawyer 
will be able to provide adequate representation to one or more of the 
affected clients.”

When a lawyer agrees to handle an unknown and indeterminable 
amount of work for a fixed fee, inadequate compensation and work 
overload may result. In turn, such effects could not only short-change 
competent and diligent representation of clients but generate a conflict 
between the lawyer’s own personal and economic interests in earning a 
livelihood and maintaining the practice and effectively and competently 
representing the assigned clients. See Comment [6] to Rule 1.7: “The 
lawyer’s personal or economic interests should not be permitted to have 
an adverse effect on representation of a client.”

As other state bar ethics opinions have concluded, this situation does 
not lend itself to hard and fast categorical answers. Nothing in the Georgia 
Rules of Professional Conduct would forbid such a fee agreement per 
se. But “it is clear that a lawyer may not accept a fixed fee arrangement 
if that will induce the lawyer to curtail providing competent and diligent 
representation of proper scope and exercising independent professional 
judgment.” Michigan Bar Ethics Opinion RI-343 (January 25, 2008). 
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Whether the acceptance of a fixed fee for an indeterminate amount of 
legal work poses an unacceptable risk that it will cause a violation of 
the lawyer’s obligation to his or her clients cannot be answered in the 
abstract. It requires a judgment of the lawyer in the particular situation. 

A structural factor tends to militate against an outsized risk of 
compromising the ability of the lawyer to provide an acceptable 
quality of legal representation in these circumstances just as it did in 
the last. The indemnity obligation means the insurer must bear the 
judgment-related financial risk up to the policy limits. Hence, “the 
duty to indemnify encourages insurers to defend prudently.”4 A liabil-
ity insurer helps itself—not just its insured—by spending wisely on 
the defense of cases if it is liable for the judgment on a covered claim. 
Coupled with the lawyer’s own professional obligation to provide 
competent representation in each case, this factor lessens the danger 
that the fixed fee will be set at so low a rate as to compromise appro-
priate representation of insureds by lawyers retained for this purpose 
by the insurer.

3. A third-party offers to retain a lawyer or law firm to provide an 
indeterminate amount of legal work for an indeterminate num-
ber of clients where the third-party paying for the legal service 
has an obligation to furnish the assistance of counsel to those 
who will be clients of the lawyer but does not have a direct stake 
in the outcome of any representation.

A situation where a third party that will not be harmed directly itself 
by the result of the lawyer’s representation is compensating the lawyer 
with a fixed fee to provide an indeterminate amount of legal services to 
the clients of the lawyer may present an unacceptable risk that the work-
load and compensation will compromise the competent and diligent 
representation of those clients. Examples might be a legal aid society that 
contracts with an outside lawyer to handle all civil cases of a particular 
type for a set fee for low-income or indigent clients or a governmental or 
private entity that contracts with independent contractor lawyers to pro-
vide legal representation to certain indigent criminal defendants.

In contrast to the earlier sets of circumstances, several structural 
factors that might ameliorate the danger of the arrangement resulting 
in an unmanageable work load and inadequate compensation that could 
compromise the legal representation are absent in this situation. First, 
and most obviously, there is a disconnection between the adequacy of 
the legal service rendered and an impact on the one paying for the legal 
representation. The one paying for the legal services is neither the client 
itself nor one obligated to indemnify the client and who therefore bears 
a judgment-related risk. While the third-party payor is in a position to 
monitor the adequacy of the legal representation it provides through the 
lawyers it engages and has an interest in assuring effective representa-
tion, it does not bear the same risk of inadequate representation as the 
client itself in situation No. 1 or the liability insurer in situation No. 2.

Second, and perhaps less obviously, this last situation is fraught 
with even greater risk from indeterminacy if there is no ceiling set on 
the number of cases that can be assigned and there is no provision for 
adjusting the agreed-upon compensation if the volume of cases or the 
demands of certain cases turns out to far exceed what was contemplated. 
Sheer workload can compromise the quality of legal services whatever 
the arrangement for compensation. But, where the payment is set at a 
fixed annual fee rather than on a fixed fee per case basis, the ability of 
the lawyer to staff up to handle a greater-than-expected volume with 
increased revenue is removed.

Accordingly, as compared to the other examples, the risk that inad-
equate compensation and case overload may eventually compromise 
the adequacy of the legal representation is heightened in these circum-
stances. A lawyer entering into such a contract must assess carefully 
the likelihood that such an arrangement in actual operation, if not on its 
face, will pose significant risks of non-compliance with Ga. Rules of 
Professional Conduct 1.1, 1.3, 1.5, 1.8(f) or 1.7.

In this regard, a fee arrangement that is so seriously inadequate that 
it systematically threatens to undermine the ability of the lawyer to 
deliver competent legal services is not a reasonable fee. Ga. R.P.C. 1.5 
Comment [3] warns that:

An agreement may not be made, the terms of which might induce 
the lawyer improperly to curtail services for the client or perform 
them in a way contrary to the client’s interest. For example, a 
lawyer should not enter into an agreement whereby services are 
to be provided only up to a stated amount when it is foreseeable 
that more extensive services probably will be required. . . . 

And Comment [1] to Ga. R.P.C. 1.3 reminds that “A lawyer’s work 
load should be controlled so that each matter can be handled adequately.”

A failure to assess realistically at the outset the volume of cases and 
the adequacy of the compensation and to make an informed judgment 
about the lawyer’s ability to render competent and diligent representa-
tion to the clients under the agreement could also result in prohibited 
conflicts of interest under Ga. R.P.C. 1.7(a). If an un-capped caseload 
or under-compensation forces a lawyer to underserve some clients by 
limiting preparation5 and advocacy in order to handle adequately the 
representation of other clients or the fixed fee systematically confronts 
the lawyer with choosing between the lawyer’s own economic inter-
ests and the adequate representation of clients a conflict of interest is 
present. Ga. R.P.C. 1.7 (c) makes it clear that a conflict that renders it 
“reasonably unlikely that the lawyer will be able to provide adequate 
representation to one or more of the effected clients” cannot be under-
taken or continued, even with client consent.

It is not possible in the abstract to say categorically whether any 
particular agreement by a lawyer to provide legal services in this third 
situation violates the Georgia Rules of Professional Conduct. However, 
arrangements that obligate lawyers to handle an unknown and inde-
terminate number of cases without any ceiling on case volume or any 
off-setting increase in compensation due to the case volume carry very 
significant risks that competent and diligent representation of clients 
may be compromised and that the lawyer’s own interests or duties to 
another client will adversely affect the representation. Lawyers contem-
plating entering into such arrangements need to give utmost attention 
to these concerns and exercise a most considered judgment about the 
likelihood that the contractual obligations that they will be accepting 
can be satisfied in a manner fully consistent with the Georgia Rules of 
Professional Conduct. A lawyer faced with a representation that will 
result in the violation of the Georgia Rules of Professional Conduct 
must decline or terminate it, Ga. R.P.C. 1.16(a)(1),6 unless ordered by a 
court to continue.7

__________
1 Kentucky Bar Association Ethics Opinion KBA E – 368 (July 1994). 
This opinion prohibiting per se lawyers from entering into set flat fee 
contracts to do all of a liability insurer’s defense work was adopted by the 
Kentucky Supreme Court in American Insurance Association v. Kentucky 
Bar Association, 917 S.W.2d 568 (Ky. 1996). The result and rationale 
are strongly criticized by Charles Silver, Flat Fees and Staff Attorneys: 
Unnecessary Casualties in the Continuing Battle Over the Law Governing 
Insurance Defense Lawyers, 4 Conn. Ins. L. J. 205 (1997-98).
2 Florida Bar Ethics Opinion 98-2 (June 18, 1998) (An attorney may 
accept a set fee per case from an insurance company to defend all of 
the insurer’s third party insurance defense work unless the attorney con-
cludes that her independent professional judgment will be affected by 
the agreement); Iowa Supreme Court Board of Professional Ethics and 
Conduct Ethics Opinion 86-13 (February 11, 1987) (agreement to pro-
vide specific professional services for a fixed fee is not improper where 
service is inherently capable of being stated and circumscribed and any 
additional professional services that become necessary will be compen-
sated at attorney’s regular hourly rate.); Michigan Bar Ethics Opinion 
RI-343 (January 25, 2008) (Not a violation of the Rules of Professional 
Conduct for a lawyer to contract with an insurance company to represent 
its insureds on a fixed fee basis, so long as the arrangement does not 
adversely affect the lawyer’s independent professional judgment and 
the lawyer represents the insured with competence and diligence.); New 
Hampshire Bar Association Formal Ethics Opinion 1990-91|5 (Fixed fee 
for insurance defense work is not per se prohibited; but attorney, no mat-
ter what the fee arrangement, is duty bound to act with diligence.); Ohio 
Supreme Court Board of Commissioners on Grievances and Discipline 
Opinion 97-7 (December 5, 1997) (Fixed fee agreement to do all of 
liability insurer’s defense work must provide reasonable and adequate 
compensation. The set fee must not be so inadequate that it compromises 
the attorney’s professional obligations as a competent and zealous advo-
cate); Oregon State Bar Formal Ethics Opinion No. 2005-98 (Lawyer 
may enter flat fee per case contract to represent insureds but this does not 
limit, in any way lawyer’s obligations to each client to render competent 
and diligent representation. “Lawyer owes same duty to ‘flat fee’ clients 
that lawyer would own to any other client.” “Lawyers may not accept a 
fee so low as to compel the conclusion that insurer was seeking to shirk 
its duties to insureds and to enlist lawyer’s assistance in doing so.”); 
Wisconsin State Bar Ethics Opinion E-83-15 (Fixed fee for each case of 
insurance defense is permissible; attorney reminded of duty to represent 
a client both competently and zealously.
3 Rule 5.4(c) similarly commands that: “A lawyer shall not permit a 
person who recommends, employs, or pays the lawyer to render legal 
services for another to direct or regulate the lawyer’s professional judg-
ment in rendering such legal services.”
4 Silver, note 1 at 236.
5 Ga. R.P.C. 1.1 requires that a lawyer “provide competent representa-
tion to a client.” Comment [5] spells out the thoroughness and prepara-
tion that a lawyer must put forth, noting that “[c]ompetent handling of 
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a particular matter includes inquiry into and analysis of the factual and 
legal elements of the problem, and use of methods and procedures meet-
ing the standards of competent practitioners. It also includes adequate 
preparation.” (emphasis added)
6 See ABA Formal Opinion 06-441 (May 2006) titled “Ethical 
Obligations of Lawyers Who Represent Indigent Criminal Defendants 
When Excessive Caseloads Interfere With Competent and Diligent 
Representation,” suggesting that if a caseload becomes too burden-
some for a lawyer to handle competently and ethically the lawyer “must 
decline to accept new cases rather than withdraw from existing cases 
if the acceptance of a new case will result in her workload becoming 
excessive.”
7 “. . . When ordered to do so by a tribunal, a lawyer shall continue repre-
sentation notwithstanding good cause for terminating the representation.” 
Ga. R.P.C. 1.16(c).

The second publication of this opinion appeared in the June 2011 issue 
of the Georgia Bar Journal, which was mailed to the members of the State 
Bar of Georgia on or about June 6, 2011. The opinion was filed with the 
Supreme Court of Georgia on June 23, 2011. No review was requested 
within the 20-day review period, and the Supreme Court of Georgia has 
not ordered review on its own motion. In accordance with Rule 4-403(d), 
this opinion is binding only on the State Bar of Georgia and the person 
who requested the opinion, and not on the Supreme Court of Georgia, 
which shall treat the opinion as persuasive authority only.

STATE BAR OF GEORGIA 
FORMAL ADVISORY OPINION NO. 13-1 
Approved And Issued On September 22, 2014 
Pursuant To Bar Rule 4-403 
By Order Of The Supreme Court Of Georgia 
Supreme Court Docket No. S14U0705

Questions Presented:

1) Does a Lawyer1 violate the Georgia Rules of Professional Conduct 
when he/she conducts a “witness only” real estate closing?

2) Can a Lawyer who is closing a real estate transaction meet his/her 
obligations under the Georgia Rules of Professional Conduct by review-
ing, revising as necessary, and adopting documents sent from a lender or 
from other sources?

3) Must all funds received by a Lawyer in a real estate closing be 
deposited into and disbursed from the Lawyer’s trust account?

Summary Answer:

1. A Lawyer may not ethically conduct a “witness only” closing. 
Unless parties to a transaction are handling it pursuant to Georgia’s pro 
se exemption, Georgia law requires that a Lawyer handle a real estate 
closing (see O.C.G.A § 15-19-50, UPL Advisory Opinion No. 2003-2 
and Formal Advisory Opinion No. 86-5)2. When handling a real estate 
closing in Georgia a Lawyer does not absolve himself/herself from viola-
tions of the Georgia Rules of Professional Conduct by claiming that he/
she has acted only as a witness and not as an attorney. (See UPL Advisory 
Opinion No. 2003-2 and Formal Advisory Opinion No. 04-1).

2. The closing Lawyer must review all documents to be used in the 
transaction, resolve any errors in the paperwork, detect and resolve ambi-
guities in title or title defects, and otherwise act with competence. A Lawyer 
conducting a real estate closing may use documents prepared by others after 
ensuring their accuracy, making necessary revisions, and adopting the work.

3. A Lawyer who receives funds in connection with a real estate clos-
ing must deposit them into and disburse them from his/her trust account 
or the trust account of another Lawyer. (See Georgia Rule of Professional 
Conduct 1.15(II) and Formal Advisory Opinion No. 04-1).

Opinion:

A “witness only” closing occurs when an individual presides over 
the execution of deeds of conveyance and other closing documents but 
purports to do so merely as a witness and notary, not as someone who is 
practicing law. (UPL Advisory Opinion No. 2003-2). In order to protect 
the public from those not properly trained or qualified to render these ser-
vices, Lawyers are required to “be in control of the closing process from 
beginning to end.” (Formal Advisory Opinion No. 00-3). A Lawyer who 
purports to handle a closing in the limited role of a witness violates the 
Georgia Rules of Professional Conduct.

In recent years many out-of-state lenders, including some of the 
largest banking institutions in the country, have changed the way they 
manage the real estate transactions they fund. The following practices of 
these lenders have been reported. These national lenders hire attorneys 

who agree to serve the limited role of presiding over the execution of the 
documents (i.e., “witness only” closings). In advance of a “witness only” 
closing an attorney typically receives “signing instructions” and a packet 
of documents prepared by the lender or at the lender’s direction. The 
instructions specifically warn the attorney NOT to review the documents 
or give legal advice to any of the parties to the transaction. The “witness 
only” attorney obtains the appropriate signatures on the documents, nota-
rizes them, and returns them by mail to the lender or to a third party entity.

The Lawyer’s failure to review closing documents can facilitate 
foreclosure fraud, problems with title, and other errors that may not be 
detected until years later when the owner of a property attempts to refi-
nance, sell or convey it.

A Lawyer must provide competent representation and must exercise 
independent professional judgment in rendering advice. (Rules 1.1 and 
2.1, Georgia Rules of Professional Conduct). When a Lawyer agrees to 
serve as a mere figurehead, so that it appears there is a Lawyer “handling” 
a closing, the Lawyer violates his/her obligations under the Georgia Rules 
of Professional Conduct (Rule 8.4). The Lawyer’s acceptance of the clos-
ing documents or signature on the closing statement is the imprimatur of 
a successful transaction. Because UPL Advisory Opinion No. 2003-2 and 
the Supreme Court Order adopting it require (subject to the pro se excep-
tion) that only a Lawyer can close a real estate transaction, the Lawyer 
signing the closing statement or accepting the closing documents would 
be found to be doing so in his or her capacity as a Lawyer. Therefore, 
when a closing Lawyer purports to act merely as a witness, this is a mis-
representation of the Lawyer’s role in the transaction. Georgia Rule of 
Professional Conduct 8.4(a)(4) provides that it is professional misconduct 
for an attorney to engage in “conduct involving…misrepresentation.”

The Georgia Rules of Professional Conduct allow Lawyers to out-
source both legal and nonlegal work. (See ABA Formal Advisory Opinion 
08-451.) A Lawyer does not violate the Georgia Rules of Professional 
Conduct by receiving documents from the client or elsewhere for use in a 
closing transaction, even though the Lawyer has not supervised the prepa-
ration of the documents. However, the Lawyer is responsible for utilizing 
these documents in compliance with the Georgia Rules of Professional 
Conduct, and must review and adopt work used in a closing. Georgia law 
allows a title insurance company or other persons to examine records of 
title to real property, prepare abstracts of title, and issue related insurance. 
(O.C.G.A. § 15-19-53). Other persons may provide attorneys with parale-
gal and clerical services, so long as “at all times the attorney receiving the 
information or services shall maintain full professional and direct respon-
sibility to his clients for the information and services received.” (O.C.G.A. 
§ 15-19-54; also see UPL Advisory Opinion No. 2003-2 and Rules 5.3 
and 5.5, Georgia Rules of Professional Conduct).

The obligation to review, revise, approve and adopt documents used 
in a real estate closing applies to the entire series of events that com-
prise a closing. (Formal Advisory Opinions No. 86-5 and 00-3, and 
UPL Advisory Opinion No. 2003-2). While the Supreme Court has not 
explicitly enumerated what all of those events are, they may include, but 
not be limited to: (i) rendering an opinion as to title and the resolution of 
any defects in marketable title; (ii) preparation of deeds of conveyance, 
including warranty deeds, quitclaim deeds, deeds to secure debt, and 
mortgage deeds; (iii) overseeing and participating in the execution of 
instruments conveying title; (iv) supervising the recordation of documents 
conveying title; and (v) in those situations where the Lawyer receives 
funds, depositing and disbursing those funds in accordance with Rule 
1.15(II). Even if some of these steps are performed elsewhere, the Lawyer 
maintains full professional and direct responsibility for the entire transac-
tion and for the services rendered to the client.

Finally, as in any transaction in which a Lawyer receives client funds, 
a Lawyer must comply with Georgia Rule of Professional Conduct 
1.15(II) when handling a real estate closing. If the Lawyer receives funds 
on behalf of a client or in any other fiduciary capacity he/she must deposit 
the funds into, and administer them from, a trust account in accordance 
with Rule 1.15(II). (Formal Advisory Opinion No. 04-1). It should be 
noted that Georgia law also allows the lender to disburse funds. (O.C.G.A. 
§ 44-14-13(a)(10)). A Lawyer violates the Georgia Rules of Professional 
Conduct when he/she delivers closing proceeds to a title company or to 
a third party settlement company for disbursement instead of depositing 
them into and disbursing them from an attorney escrow account.
__________  
1 Bar Rule 1.0(j) provides that “Lawyer” denotes a person authorized by 
the Supreme Court of Georgia or its Rules to practice law in the State of 
Georgia, including persons admitted to practice in this state pro hac vice.
2 The result is to exclude Nonlawyers as defined by Bar Rule 1.0(k), 
Domestic Lawyers as defined by Bar Rule 1.0(d), and Foreign Lawyers 
as defined by Bar Rule 1.0(f), from the real estate closing process.
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STATE BAR OF GEORGIA 
ISSUED BY THE FORMAL ADVISORY OPINION BOARD 
PURSUANT TO RULE 4-403 ON OCTOBER 23, 2013 
FORMAL ADVISORY OPINION NO. 13-2

Questions Presented:

1) May a lawyer representing a plaintiff personally agree, as a condi-
tion of settlement, to indemnify the opposing party from claims by third 
persons to the settlement funds?

2) May a lawyer seek to require, as a condition of settlement, that a 
plaintiff’s lawyer make a personal agreement to indemnify the opposing 
party from claims by third persons to the settlement funds?

Summary Answer:

1) A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the settle-
ment funds. Such agreements violate Rule 1.8(e) of the Georgia Rules of 
Professional Conduct, which prohibits a lawyer from providing financial 
assistance to a client in connection with pending or contemplated litigation.

2) Further, a lawyer may not seek to require, as a condition 
of settlement, that a plaintiff’s lawyer make a personal agreement 
to indemnify the opposing party from claims by third persons to 
the settlement funds. Such conduct violates Rule 8.4(a)(1) of the 
Georgia Rules of Professional Conduct, which prohibits a lawyer from 
knowingly inducing another lawyer to violate the Georgia Rules of 
Professional Conduct.

Opinion:

Lawyers often represent clients in civil actions, such as personal injury 
or medical malpractice, who have incurred substantial medical bills as a 
result of their injuries. These lawyers are required to work diligently to 
obtain a fair settlement for these clients. Obtaining a settlement or judg-
ment can sometimes take years.

The proper disbursement of settlement proceeds is a tremendous 
responsibility for a lawyer who receives such proceeds. Clients are often 
in need of funds from the settlement. Lawyers need payment for their 
services. And third persons such as medical providers, insurance car-
riers, or Medicare and Medicaid seek reimbursement of their expenses 
from the settlement.

Increasingly, lawyers who represent plaintiffs are being asked to 
personally indemnify the opposing party and counsel from claims by 
third persons to the settlement proceeds. Lawyers are concerned not 
only about whether it is ethical to enter into such an agreement but also 
whether it is ethical to seek to require other lawyers to enter into such 
an agreement.1

1. A lawyer may not ethically agree, as a condition of settlement, to 
indemnify the opposing party from claims by third persons to the 
settlement funds.

The first issue is governed by Rule 1.8(e) of the Georgia Rules of 
Professional Conduct, which provides as follows:

“A lawyer shall not provide financial assistance to a client in connec-
tion with pending or contemplated litigation, except that:

1. a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the 
matter; or

2. a lawyer representing a client unable to pay court costs and 
expenses of litigation may pay those costs and expenses on 
behalf of the client.”

Comment 4 provides further guidance:

“Paragraph (e) eliminates the former requirement that the client 
remain ultimately liable for financial assistance provided by the 
lawyer. It further limits permitted assistance to court costs and 
expenses directly related to litigation. Accordingly, permitted 
expenses would include expenses of investigation, medical 
diagnostic work connected with the matter under litigation and 
treatment necessary for the diagnosis, and the costs of obtain-
ing and presenting evidence. Permitted expenses would not 
include living expenses or medical expenses other than those 
listed above.”

Financial assistance can take many forms. Such assistance includes 
gifts, loans and loan guarantees. Any type of guarantee to cover a 

client’s debts constitutes financial assistance. Rule 1.8(e) provides 
narrow exceptions to the prohibition on a lawyer providing financial 
assistance to a client in connection with litigation. Those exceptions do 
not apply when a lawyer enters into a personal indemnification agree-
ment. Because a lawyer, under Rule 1.8(e), may not provide financial 
assistance to a client by, for example, paying or advancing the client’s 
medical expenses in connection with pending or contemplated litiga-
tion, it follows that a lawyer may not agree, either voluntarily or at the 
insistence of the client or parties being released, to guarantee or accept 
ultimate responsibility for such expenses.2

Moreover, any insistence by a client that the lawyer accept a settle-
ment offer containing an indemnification agreement on the part of the 
lawyer might require the lawyer to withdraw from the representation. 
The lawyer may otherwise be in violation of Rule 1.16(a)(1), which 
provides that “a lawyer shall . . . withdraw from the representation of 
a client if . . . the representation will result in violation of the Georgia 
Rules of Professional Conduct.”3

2. A lawyer may not seek to require, as a condition of settlement, 
that a plaintiff’s lawyer make a personal agreement to indem-
nify the opposing party from claims by third persons to the 
settlement funds.

The second issue is governed by Rule 8.4(a)(1), which provides 
that “It shall be a violation of the Rules of Professional Conduct for a 
lawyer to . . . violate or knowingly attempt to violate the Georgia Rules 
of Professional Conduct, knowingly assist or induce another to do so, 
or do so through the acts of another.” (emphasis added). Comment 1 to 
Rule 8.4 also provides direction:

“The prohibitions of this Rule as well as the prohibitions of 
Bar Rule 4-102 prevent a lawyer from attempting to violate 
the Georgia Rules of Professional Conduct or from knowingly 
aiding or abetting, or providing direct or indirect assistance 
or inducement to another person who violates or attempts to 
violate a rule of professional conduct. A lawyer may not avoid 
a violation of the rules by instructing a nonlawyer, who is not 
subject to the rules, to act where the lawyer cannot.”

In light of the conclusion that plaintiff’s counsel may not agree to 
indemnify the opposing party from claims by third parties, it is also 
improper for a lawyer representing a defendant to seek to require 
that a plaintiff’s lawyer make a personal agreement to indemnify the 
opposing party from claims by third parties to the settlement funds. 
Nor can the lawyer representing the defendant avoid such a viola-
tion by instructing his client or the insurance company to propose or 
demand the indemnification.4
__________
1 This opinion is intended to address the ethical concerns associated with 
a lawyer’s agreement to indemnify. This opinion does not address the 
legal or ethical issues involved in the disbursement of settlement funds.
2 This opinion is consistent with advisory opinions from other states 
holding that an agreement by a client’s lawyer to guarantee a client’s 
obligations to third parties amounts to guaranteeing financial assistance 
to the client, in violation of Rule 1.8(e) or its equivalent. See, e.g., 
Alabama State Bar Ethics Opinion RO 2011-01; Arizona State Bar 
Ethics Opinion 03-05; Delaware State Bar Association Committee on 
Professional Ethics Opinion 2011-1; Florida Bar Staff Opinion 30310 
(2011); Illinois State Bar Association Advisory Opinion 06-01 (viola-
tion of Illinois Rule 1.8(d), which is similar to Rule 1.8(e)); Indiana 
State Bar Association Legal Ethics Opinion No. 1 of 2005 (non-
Medicare and Medicaid settlement agreement that requires counsel to 
indemnify opposing party from subrogation liens and third-party claims 
violates Indiana rules); Maine Ethics Opinion 204 (2011); Missouri 
Formal Advisory Opinion 125 (2008); Association of the Bar of the City 
of New York Committee on Professional and Judicial Ethics Formal 
Opinion 2010-3; Supreme Court of Ohio Opinion 2011-1; Philadelphia 
Bar Association Professional Guidance Committee Opinion 2011-6 
(2012); South Carolina Ethics Advisory Opinion 08-07; Utah Ethics 
Advisory Opinion 11-01; Virginia Legal Ethics Opinion 1858 (2011); 
Washington State Bar Association Advisory Opinion 1736 (1997); 
Wisconsin Formal Opinion E-87-11 (1998).
Many of these jurisdictions also hold that an agreement to guarantee a 
client’s obligations to third parties also violates Rule 1.7(a) or its equiv-
alent regarding conflicts of interest. In reaching its decision, the Board 
does not consider it necessary to address that issue here.
3 The mere suggestion by the client that the lawyer guarantee or indem-
nify against claims would not require withdrawal by the lawyer, only 
the client’s demand that the lawyer do so would require withdrawal. See 
Rule 1.16(a)(1) (“A lawyer ordinarily must decline or withdraw from 
representation if the client demands that the lawyer engage in conduct 
that is illegal or violates the Georgia Rules of Professional Conduct 
or other law. The lawyer is not obliged to decline or withdraw simply 
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because the client suggests such a course of conduct; a client may make 
such a suggestion in the hope that a lawyer will not be constrained by a 
professional obligation.”).
4 This opinion is consistent with advisory opinions from other states 
holding that a lawyer’s demand that a plaintiff’s lawyer make a per-
sonal agreement to indemnify the opposing party from claims by third 
parties to the settlement funds violates Rule 8.4(a)(1) or its equivalent. 
See, e.g., Alabama State Bar Ethics Opinion RO 2011-01; Florida Bar 
Staff Opinion 30310 (2011); Missouri Formal Advisory Opinion 125 
(2008); Association of the Bar of the City of New York Committee on 
Professional and Judicial Ethics Formal Opinion 2010-3; Supreme Court 
of Ohio Opinion 2011-1; Utah Ethics Advisory Opinion 11-01; Virginia 
Legal Ethics Opinion 1858 (2011)).

The second publication of this opinion appeared in the December 2013 
issue of the Georgia Bar Journal, which was mailed to the members of the 
State Bar of Georgia on or about December 19, 2013. The opinion was 
filed with the Supreme Court of Georgia on January 21, 2014. No review 
was requested within the 20-day review period, and the Supreme Court of 
Georgia has not ordered review on its own motion. In accordance with 
Rule 4-403(d), this opinion is binding only on the State Bar of Georgia 
and the person who requested the opinion, and not on the Supreme Court 
of Georgia, which shall treat the opinion as persuasive authority only.

STATE BAR OF GEORGIA 
ISSUED BY THE FORMAL ADVISORY OPINION BOARD 
PURSUANT TO RULE 4-403 ON JULY 25, 2016 
FORMAL ADVISORY OPINION NO. 16-1 (Redrafted Version of 
FAO No. 03-2)

Question Presented:

Does the obligation of confidentiality described in Rule 1.6, 
Confidentiality of Information, apply as between two jointly represented 
clients?

Summary Answer:

The obligation of confidentiality described in Rule 1.6, 
Confidentiality of Information, applies as between two jointly represent-
ed clients. An attorney must honor one client’s request that information 
be kept confidential from the other jointly represented client. Honoring 
the client’s request will, in almost all circumstances, require the attorney 
to withdraw from the joint representation.

Opinion:

Unlike the attorney-client privilege, jointly represented clients 
do not lose the protection of confidentiality described in Rule 1.6, 
Confidentiality of Information, as to each other by entering into the joint 
representation. See, e.g., D.C. Bar Legal Ethics Committee, Opinion No. 
296 (2000) and Committee on Professional Ethics, New York State Bar 
Association, Opinion No. 555 (1984). Nor do jointly represented clients 
impliedly consent to a sharing of confidences with each other.

When one client in a joint representation requests that some infor-
mation relevant to the representation be kept confidential from the 
other client, the attorney must honor the request and then determine if 
continuing with the representation while honoring the request will: a) 
be inconsistent with the lawyer’s obligations to keep the other client 
informed under Rule 1.4, Communication; b) materially and adversely 
affect the representation of the other client under Rule 1.7, Conflict of 
Interest: General Rule; or c) both.

The lawyer has discretion to continue with the joint representation 
while not revealing the confidential information to the other client only 
to the extent that he or she can do so consistent with these rules. If main-
taining the confidence will constitute a violation of Rule 1.4 or Rule 1.7, 
as it almost certainly will, the lawyer should maintain the confidence 
and discontinue the joint representation.1

Consent to conflicting representations, of course, is permitted under 
Rule 1.7. Consent to continued joint representation in these circum-
stances, however, ordinarily would not be available either because it 
would be impossible to obtain the required informed consent without 
disclosing the confidential information in question2 or because consent 
is not permitted under Rule 1.7 in that the continued joint representation 
would “involve circumstances rendering it reasonably unlikely that the 
lawyer will be able to provide adequate representation to one or more of 
the affected clients.” Rule 1.7(c) (3).

The potential problems that confidentiality can create between jointly 
represented clients make it especially important that clients understand 
the requirements of a joint representation prior to entering into one. 

When an attorney is considering a joint representation, informed consent 
of the clients, confirmed in writing, is required prior to the representation 
“if there is a significant risk that the lawyer’s . . . duties to [either of the 
jointly represented clients] . . . will materially and adversely affect the 
representation of [the other] client.” Rule 1.7. Whether or not informed 
consent is required, however, a prudent attorney will always discuss with 
clients wishing to be jointly represented the need for sharing confidences 
between them, obtain their consent to such sharing, and inform them of 
the consequences of either client’s nevertheless insisting on confidential-
ity as to the other client and, in effect, revoking the consent.3 If it appears 
to the attorney that either client is uncomfortable with the required shar-
ing of confidential information that joint representation requires, the 
attorney should reconsider whether joint representation is appropriate in 
the circumstances. If a putative jointly represented client indicates a need 
for confidentiality from another putative jointly represented client, then 
it is very likely that joint representation is inappropriate and the putative 
clients need individual representation by separate attorneys.

The above guidelines, derived from the requirements of the 
Georgia Rules of Professional Conduct and consistent with the pri-
mary advisory opinions from other jurisdictions, are general in nature. 
There is no doubt that their application in some specific contexts 
will create additional specific concerns seemingly unaddressed in the 
general ethical requirements. We are, however, without authority to 
depart from the Rules of Professional Conduct that are intended to be 
generally applicable to the profession. For example, there is no doubt 
that the application of these requirements to the joint representation 
of spouses in estate planning will sometimes place attorneys in the 
awkward position of having to withdraw from a joint representa-
tion of spouses because of a request by one spouse to keep relevant 
information confidential from the other and, by withdrawing, not only 
ending trusted lawyer-client relationships but also essentially notify-
ing the other client that an issue of confidentiality has arisen. See, 
e.g., Florida State Bar Opinion 95-4 (1997) (“The attorney may not 
reveal confidential information to the wife when the husband tells the 
attorney that he wishes to provide for a beneficiary that is unknown to 
the wife. The attorney must withdraw from the representation of both 
husband and wife because of the conflict presented when the attorney 
must maintain the husband’s separate confidences regarding the joint 
representation.”) A large number of highly varied recommendations 
have been made about how to deal with these specific concerns in this 
specific practice setting. See, e.g., Pearce, Family Values and Legal 
Ethics: Competing Approaches to Conflicts in Representing Spouses, 
62 Fordham L. Rev. 1253 (1994); and, Collett, And The Two Shall 
Become As One . . . Until The Lawyers Are Done, 7 Notre Dame J. L. 
Ethics & Public Policy 101 (1993) for discussion of these recommen-
dations. Which recommendations are followed, we believe, is best left 
to the practical wisdom of the good lawyers practicing in this field so 
long as the general ethical requirements of the Rules of Professional 
Conduct as described in this Opinion are met.
__________
1 See aBa model rules of prof’l conducT, R. 1.7, cmt. 31 (“As to 
the duty of confidentiality, continued common representation will almost 
certainly be inadequate if one client asks the lawyer not to disclose to the 
other client information relevant to the common representation.”)
2 See georgia rules of prof’l conducT, R. 1.0(h) (defining 
“informed consent” as “the agreement by a person to a proposed 
course of conduct after the lawyer has communicated adequate infor-
mation and explanation about the material risks of and reasonably 
available alternatives to the proposed course of conduct”); see also id., 
cmt. 6 (“The lawyer must make reasonable efforts to ensure that the 
client or other person possesses information reasonably adequate to 
make an informed decision. Ordinarily, this will require communica-
tion that includes a disclosure of the facts and circumstances giving 
rise to the situation, any explanation reasonably necessary to inform 
the client or other person of the material advantages and disadvantages 
of the proposed course of conduct and a discussion of the client’s or 
other person’s options and alternatives.”)
3 See aBa model rules of prof’l conducT, R. 1.7, cmt. 31 (advising 
that “[a] lawyer should, at the outset of the common representation and 
as part of the process of obtaining each client’s informed consent, advise 
each client that information will be shared and that the lawyer will have 
to withdraw if one client decides that some matter material to the repre-
sentation should be kept from the other). 

The second publication of this opinion appeared in the June 2016 
issue of the Georgia Bar Journal, which was mailed to the members of 
the State Bar of Georgia on or about June 7, 2016. The opinion was 
filed with the Supreme Court of Georgia on July 1, 2016. No review 
was requested within the 20-day review period. On July 25, 2016, the 
Supreme Court of Georgia issued an order declining to review the opin-
ion on its own motion. In accordance with Rule 4-403(d), this opinion is 
binding only on the State Bar of Georgia and the person who requested 
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the opinion, and not on the Supreme Court of Georgia, which shall treat 
the opinion as persuasive authority only.

PART VI 
ARBITRATION OF FEE DISPUTES

PREAMBLE
 The purpose of the State Bar of Georgia’s program for the arbi-
tration of fee disputes is to provide a convenient mechanism for the 
resolution of disputes (1) between lawyers and clients over fees; (2) 
between lawyers in connection with the dissolution of a practice or the 
withdrawal of a lawyer from a partnership or practice; or (3) between 
lawyers concerning the allocation of fees earned from joint services. 
If the parties to such a dispute have been unable to reach an agreement 
between or among themselves, either side may petition the State Bar 
Committee on the Arbitration of Attorney Fee Disputes (“Committee”) 
to arbitrate the dispute pursuant to these rules.
 Regardless of whether a lawyer or a client initiates the filing of a 
petition requesting arbitration of the dispute, the petitioner must agree 
to be bound by the result of the arbitration. This is intended to discour-
age the filing of complaints that are frivolous or that seek to invoke the 
process simply to obtain an “advisory opinion.” If the Respondent also 
agrees to be bound, the resulting arbitration award will be enforceable 
under the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq.
 A unique feature of this program is that, if a client initiates the arbi-
tration process and agrees to be bound by the result of the arbitration and 
the Respondent lawyer refuses to be bound by any resulting award, the 
matter will still be submitted to arbitration if, after investigation by the 
Committee or its staff, the client’s claim appears to warrant a hearing. 
 If the client prevails in the arbitration, the State Bar of Georgia, 
upon the written request of the client, may provide a lawyer to represent 
the client in post-award proceedings at no cost other than court filing 
fees and litigation expenses. Alternatively, the Office of the General 
Counsel of the State Bar of Georgia may represent, assist, or advise a 
client in post-award proceedings.

CHAPTER 1 
COMMITTEE ON RESOLUTION OF FEE DISPUTES

Rule 6-101. Administration of Program.
 This program will be administered by the State Bar Committee on 
the Arbitration of Attorney Fee Disputes (“Committee”).

Rule 6-102. Committee Membership.
 The Committee shall consist of six lawyer members and three 
public members who are not lawyers. The six lawyer members shall be 
appointed by the President of the State Bar of Georgia, and the three 
public members shall be appointed by the Supreme Court of Georgia.

Rule 6-103. Terms.
 Initially, two members of the Committee, including one of the 
public members, shall be appointed for a period of three years; two 
members, including the remaining public members, for a period of two 
years; and one member for a period of one year. As each member’s 
term of office on the Committee expires, his or her successor shall be 
appointed for a period of three years. The President of the State Bar of 
Georgia shall appoint the chair of the Committee each year from among 
the members. Vacancies in unexpired terms shall be filled by their 
respective appointing authorities.

Rule 6-104. Powers and Duties of Committee.
 The Committee shall have the following powers and duties:

(a) To determine whether to accept jurisdiction over a dispute;
(b) To appoint and remove lawyer and nonlawyer arbitrators 

and panels of arbitrators;
(c) To oversee the operation of the arbitration process;
(d) To develop and implement fee arbitration procedures;
(e) To interpret these rules and to decide any disputes regard-

ing the interpretation and application of these rules; 
(f) To determine challenges to the neutrality of an arbitrator 

where the arbitrator does not voluntarily withdraw; 
(g) To maintain the records of the State Bar of Georgia’s Fee 

Arbitration Program; and
(h) To perform all other acts necessary for the effective 

operation of the Fee Arbitration Program.

Rule 6-105. Staff’s Responsibilities.
 State Bar of Georgia staff shall be assigned to assist the Committee. 
The assigned staff will have such administrative responsibilities as may be 
delegated by the Committee, which may include the following:

(a) Receive and review complaints and discuss them with the 
parties, if necessary;

(b) Conduct inquiries to obtain any additional information as 
needed;

(c) Make recommendations to the Committee whether to 
accept or decline jurisdiction; and

(d) Transmit notices of arbitration hearings, arbitration 
awards, and other Committee correspondence.

CHAPTER 2 
JURISDICTIONAL GUIDELINES

Rule 6-201. Petition.
 A request for arbitration of a fee dispute is initiated by the filing 
of a petition with the Committee. Each petition shall be filed on the Fee 
Arbitration Petition Form supplied by Committee staff and shall contain 
the following elements:

(a) A statement of the nature of the dispute and the petition-
er’s statement of facts, including relevant dates;

(b) The names and addresses of the client(s) and the 
attorney(s);

(c) A statement that the petitioner has made a good faith 
effort to resolve the dispute and the details of that effort;

(d) A statement that the petitioner agrees to be bound by the 
result of the arbitration;

(e) The date of the petition; and 
(f) Each petitioner’s signature. 

Rule 6-202. Service of Petition.
 If a petition has been properly completed and appears to have 
merit, Committee staff shall serve a copy of the petition, along with a Fee 
Arbitration Answer Form and an acknowledgment of service form, upon the 
respondent by first class mail addressed to such party’s last known address. 
A signed acknowledgment of service form or a written answer from the 
respondent or respondent’s attorney shall constitute conclusive proof of ser-
vice and shall eliminate the need to utilize any other form of service.
 In the absence of an acknowledgment of service or a written response 
from the respondent or respondent’s counsel, service shall be certified mail, 
return receipt requested, addressed to such party’s last known address.
 In unusual circumstances as determined by the Committee or its 
staff, when service has not been accomplished by other less costly mea-
sures, service may be accomplished by the Sheriff or a court-approved 
agent for service of process. 
 If service is not accomplished, the Committee shall not accept 
jurisdiction of the case.

Rule 6-203. Answer. 
 Each respondent shall have 20 calendar days after service of a 
petition to file an answer with the Committee. Staff, in its discretion, 
may grant appropriate extensions of time for the filing of an answer.
 The answer shall be filed on or with the Fee Arbitration Answer Form 
supplied by Committee staff and shall contain the following elements:

(a) A statement as to whether the respondent agrees to be 
bound by the result of the arbitration; 

(b) The respondent’s statement of facts;
(c) Any defenses the respondent intends to assert;
(d) The date of the answer; and
(e) Each respondent’s signature. 

 Committee staff shall serve a copy of the answer upon each peti-
tioner by first class mail, addressed to such party’s last known address.
 The failure to file an answer shall not deprive the Committee of juris-
diction and shall not result in a default judgment against the respondent.

Rule 6-204. Accepting Jurisdiction.
 The Committee or its designee may accept jurisdiction over a fee 
dispute only if the following requirements are satisfied:

(a) The fee in question, whether paid or unpaid, was for 
legal services rendered by a lawyer who is, or was at the time the 
services were rendered, a member of the State Bar of Georgia or 
otherwise authorized to practice law in the State of Georgia.

(b) The legal services in question were performed:
(1) in the State of Georgia; or 
(2) from an office located in the State of Georgia; or
(3) by a lawyer who is not admitted to the practice of law 

in any United States jurisdiction other than Georgia, and the 
circumstances are such that if the State Bar of Georgia does not 
accept jurisdiction, no other United States jurisdiction will be 
available to a client who has filed a petition under this program. 

(c) The disputed fee exceeds $750.
(d) The amount of the disputed fee is not governed by statute 

or other law, nor has any court fixed or approved the full amount 
or all terms of the disputed fee. 

(e) The fee dispute is not the subject of litigation in court at 
the time the petition for arbitration is filed or when the Committee 
determines jurisdiction.

(f) The petition seeking arbitration of the fee dispute is filed 
with the Committee no more than two years following the date 
on which the controversy arose. If this date is disputed, it shall be 
determined in the same manner as the commencement of a cause 
of action on the underlying contract.

(g) In the case of disputes between lawyers and clients, 
a lawyer/client relationship existed between the petitioner and 
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the respondent at the time the legal services in question were 
performed. A relative or other person paying the legal fees of 
the client may request arbitration of disputes over those fees, 
provided both the client and the other person pay or join as co-
petitioners or co-respondents and both agree to be bound by the 
result of the arbitration.

(h) The client, whether petitioner or respondent, agrees 
to be bound by the result of the arbitration. If the respondent 
attorney does not agree to be bound by the result of the arbitra-
tion, the Committee in its discretion may determine that it is in 
the best interest of the public and the legal profession to accept 
jurisdiction. When the Committee accepts jurisdiction under these 
circumstances, the nonconsenting lawyer shall be considered a 
“party” for purposes of these rules. 

(i) In disputes between lawyers, the lawyers who are parties 
to the dispute are all members of the State Bar of Georgia and 
have all agreed to arbitrate the dispute under this program and to 
be bound by the result of the arbitration.

 Additionally, where the parties to a fee dispute have signed a writ-
ten agreement to submit fee disputes to binding arbitration with the State 
Bar of Georgia’s Attorney Fee Arbitration Program, the Committee will 
consider the agreement enforceable if it is:

(1) set out in a separate paragraph; 
(2) written in a font size at least as large as the rest of the 

contract; and
(3) separately initialed by the client and the attorney.

 In deciding whether to accept jurisdiction, the Committee shall 
review available evidence, including the recommendations of the staff, 
and make a determination whether to accept or decline jurisdiction. The 
Committee’s decisions on jurisdiction are final, except that such decisions 
are subject to reconsideration by the Committee upon the request of either 
party made within 30 days of the initial decision. Staff shall notify the par-
ties of the Committee’s decision on jurisdiction by first class mail.

Rule 6-205. Termination or Suspension of Proceedings.
 The Committee may suspend or terminate arbitration proceedings or 
may decline or terminate jurisdiction if the client, in addition to pursuing 
arbitration of a fee dispute under these rules, asserts a claim against the 
lawyer in any court arising out of the same set of circumstances, includ-
ing any claim of malpractice. Any claim or evidence of professional 
misconduct within the meaning of the Code of Professional Responsibility 
may be reported by the arbitrators or the Committee to the Office of the 
General Counsel for consideration under its normal procedures.

Rule 6-206. Revocation.
 After jurisdiction has been accepted by the Committee and the oth-
er party has agreed in writing to be bound by the award, the submission 
to arbitration shall be irrevocable except by consent of all parties or by 
action of the Committee or the arbitration panel for good cause shown.

CHAPTER 3 
SELECTION OF ARBITRATORS

Rule 6-301. Roster of Arbitrators.
 The Committee shall maintain a roster of lawyers available to 
serve as arbitrators on an “as needed” basis in appropriate geographical 
areas throughout the state. To the extent possible, the arbitration should 
take place in the same geographical area where the services in question 
were performed; however, the final decision as to the location of the 
arbitration remains with the Committee.
 The Committee shall likewise maintain a roster of nonlawyer pub-
lic members selected by the Supreme Court of Georgia.

Rule 6-302. Neutrality of Arbitrators.
 No person shall serve as an arbitrator in any matter in which that per-
son has any financial or personal interest. Upon appointment to a particular 
arbitration, each arbitrator shall disclose to the Committee any circumstance 
that may affect his or her neutrality in regard to the dispute in question. 
 If an arbitrator becomes aware of any circumstances that might 
preclude that arbitrator from rendering an objective and impartial deter-
mination of the proceeding, the arbitrator must disclose that potential 
conflict as soon as practicable. If the arbitrator becomes aware of the 
potential conflict prior to the hearing, the disclosure shall be made to 
the Committee, which shall forward the disclosure to the parties. If the 
potential conflict becomes apparent during the hearing, the disclosure 
shall be made directly to the parties. 
 If a party believes that an arbitrator has a potential conflict of 
interest and should withdraw or be disqualified, and the arbitrator does 
not voluntarily withdraw, the party shall promptly notify the Committee 
so that the issue may be addressed and resolved as early in the arbitra-
tion process as possible. 

Rule 6-303. Selection of Arbitrators.
 The arbitration panel shall be selected by the Committee or its 
staff. Except as provided below, the arbitration panel shall consist of 

two attorney members who have practiced law actively for at least five 
years and one nonlawyer public member.
 In cases involving disputed amounts greater than $750 but not 
exceeding $2,500, the Committee in its sole discretion may appoint an 
arbitration panel consisting of one lawyer who has practiced law active-
ly for at least five years.
 Petitioner and respondent by mutual agreement shall have the right 
to select the three arbitrators. They also may mutually agree to have the 
dispute determined by a sole arbitrator jointly selected by them, pro-
vided any such sole arbitrator shall be one of the persons on the roster 
of arbitrators or shall have been approved in advance by the Committee 
upon the joint request of petitioner and respondent.

Rule 6-304. Qualifications of Lawyer Arbitrators.
 In addition to being impartial, lawyer arbitrators shall:

(a) Have practiced law actively for at least five years; and
(b) Be an active member in good standing of the State Bar of 

Georgia.

Rule 6-305. Powers and Duties of Arbitration Panel.
 The panel of arbitrators shall have the following powers and duties:

(a) To compel by subpoena the attendance of witnesses and 
the production of documents and things;

(b) To decide the extent and method of any discovery;
(c) To administer oaths and affirmations;
(d) To take and hear evidence pertaining to the proceeding;
(e) To rule on the admissibility of evidence; 
(f) To interpret and apply these rules insofar as they relate to 

the arbitrators’ powers and duties; and
(g) To perform all acts necessary to conduct an effective 

arbitration hearing. 

Rule 6-306. Compensation.
 All arbitrators shall serve voluntarily and without fee or expense 
reimbursement; provided, however, that arbitrators selected to serve in 
disputes in which all the parties are lawyers may at the discretion of the 
Committee be compensated, with such compensation to be paid by the 
lawyer parties as directed by the Committee.

CHAPTER 4 
RULES OF PROCEDURE 

Rule 6-401. Representation by Counsel.
 Parties may be represented throughout the arbitration by counsel at 
their own expense, or they may represent themselves. 

Rule 6-402. Time and Place of Arbitration Hearing.
 Upon their appointment by the Committee, the arbitrators shall 
elect a chair and then shall fix a time and place for the arbitration hear-
ing. To the extent feasible, the hearing shall be held no more than 60 
days after the appointment of the last arbitrator. At least ten calendar 
days prior to the hearing, the Committee shall mail notices of the time 
and place of the hearing to each party by first class mail, addressed to 
each party’s last known address.

Rule 6-403. Attendance and Participation at Hearing.
 The parties shall have the right to attend and participate in the arbi-
tration hearing at their own expense. It shall be discretionary with the 
arbitrators whether to allow the attendance of any persons who are not 
parties, witnesses, or counsel to one of the parties.
 At the discretion of the arbitrators, a party may be permitted to 
appear or present witness testimony at the hearing by telephone confer-
ence call, video conference, computer-facilitated conference, or similar 
telecommunications equipment, provided all persons participating in the 
hearing can simultaneously hear each other during the hearing. 

Rule 6-404. Stenographic Record.
 Any party may ask the Committee to arrange for the taking of a 
stenographic record of the proceeding. If a party orders a transcript, 
that party shall acquire and provide a certified copy of the transcript for 
the record at no cost to the panel. Other parties are entitled at their own 
expense to acquire a copy of the transcript by making arrangements 
directly with the court reporter. However, it shall not be necessary to 
have a stenographic record of the hearing.

Rule 6-405. Death, Disability, or Resignation of Arbitrator.
 If an arbitrator dies, resigns, or becomes unable to continue to act 
while an arbitration is pending, the remaining two arbitrators shall not 
proceed with the arbitration. The Committee or its designee shall deter-
mine the course of further proceedings and may appoint a substitute or 
replacement arbitrator or, by agreement of the parties, may proceed with 
one arbitrator. 

Rule 6-406. Discovery, Subpoenas, and Witnesses.
 Upon the written request of a party or the panel’s own motion, dis-
covery may be allowed to the extent deemed necessary by the arbitrators 
in their sole discretion. 
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 The arbitrators may issue subpoenas for the attendance of wit-
nesses and for the production of documents and things, and may do so 
either upon the arbitrators’ own initiative or upon the request of a party. 
These subpoenas shall be served and, upon application to the Superior 
Court in the county in which the arbitration is pending by a party or the 
arbitrators, enforced in the same manner provided by law for the service 
and enforcement of subpoenas in a civil action.

Rule 6-407. Adjournments.
 The arbitrators for good cause shown may adjourn the hearing 
upon the request of either party or upon the arbitrators’ own initiative.

Rule 6-408. Arbitrators’ Oath.
 Before proceeding with the hearing, the arbitrators shall take an 
oath of office. The arbitrators have the discretion to require witnesses to 
testify under oath or affirmation, and, if requested by either party, shall 
so require. 

Rule 6-409. Order of Proceedings.
 The hearing shall be opened by the filing of the oath of the arbitra-
tors. Next, the panel shall record the place, time, and date of the hearing, 
the names of the arbitrators, the parties, parties’ counsel, and any wit-
nesses who will be presenting evidence during the hearing.
 The normal order of proceedings shall be the same as at a trial, 
with the petitioner’s claim being presented first. However, the arbitra-
tors shall have the discretion to vary the normal order of proceedings. 
The petitioner shall have the burden of proof by a preponderance of 
the evidence.

Rule 6-410. Arbitration in the Absence of a Party.
 The arbitration may proceed in the absence of a party, who, after 
due notice, fails to be present in person or by telephonic or electronic 
means. An award shall not be made solely on the default of a party; the 
arbitrators shall require the other party or parties to present such evi-
dence as the arbitrators may require for the making of an award. 

Rule 6-411. Evidence.
(a) Parties may offer such relevant and material evidence as 

they desire and shall produce such additional evidence as the arbi-
trators may deem necessary to an understanding and determination 
of the dispute. The arbitrators shall be the judge of the relevancy 
and materiality of the evidence offered. The rules of evidence shall 
be liberally interpreted, and hearsay may be utilized at the discre-
tion of the arbitrators and given such weight as the arbitrators 
deem appropriate.

(b) A list shall be made of all exhibits received into evidence 
by the arbitrators. Exhibits shall be listed in the order in which 
they were received, and the list shall be made a part of the record.

(c) The names and addresses of all witnesses who testify at 
the arbitration shall be made a part of the record. Upon their own 
motion or at the request of any party, the arbitrators shall have the 
power to require the sequestration of any witness during the testi-
mony of other witnesses. 

(d) The arbitrators may receive and consider the evidence 
of witnesses by affidavit (copies of which shall be served on 
the opposing party at least five days prior to the hearing), but 
shall give such evidence only such weight as the arbitrators 
deem proper after consideration of any objections made to its 
admissibility.

(e) The petition, answer, and other pleadings, including any 
documents attached thereto, may be considered as evidence at the 
discretion of the arbitrators and given such weight as the arbitra-
tors deem appropriate.

(f) The receipt of testimony by deposition, conference tele-
phone calls, and other procedures is within the discretion of the 
arbitrators upon their own motion or at the request of any party.

Rule 6-412. Written Contract.
 Arbitrators shall give due regard to the terms of any written con-
tract signed by the parties.

Rule 6-413. Closing of Hearing.
 Prior to the closing of an arbitration hearing, the arbitrators shall 
inquire of all parties whether they have any further evidence to offer 
or additional witnesses to be heard. If no further evidence is to be pre-
sented by either party, the arbitrators shall declare the hearing closed 
and make a record of that fact. 

Rule 6-414. Reopening of Hearing.
 Upon the motion of the arbitrators or of a party, an arbitration may 
be reopened for good cause shown at any time before an award is made. 
However, if the reopening of the hearing would prevent the award from 
being rendered within the time provided by these rules, the matter may 
not be reopened unless both parties agree upon the extension of such 
time limit.

Rule 6-415. Waiver of Rules.
 Any party who, knowing of a failure to comply with a provision 
or requirement of these rules, fails to state an objection on the record or 
in writing prior to the closing of the hearing, shall be deemed to have 
waived any right to object.

Rule 6-416. Waiver of Oral Hearings.
 The parties may provide by written agreement for the waiver of 
oral hearings. 

Rule 6-417. Award.
 If both parties have agreed to be bound by the arbitration, the 
award of the arbitrators is final and binding upon the parties. 
In cases in which a lawyer refuses to be bound by the result of the arbi-
tration, the award rendered will be considered as prima facie evidence of 
the fairness of the award in any action brought to enforce the award, and 
the burden of proof shall shift to the lawyer to prove otherwise. 

Rule 6-418. Time of Award.
 The arbitrators shall make all reasonable efforts to render their 
award promptly and not later than 30 days from the date of the closing 
of the hearing, unless otherwise agreed upon by the parties with the con-
sent of the arbitrators or an extension is obtained from the Committee or 
its chair. If oral hearing has been waived, then the time period for ren-
dering the award shall begin to run from the date of the receipt of final 
statements and evidence by the arbitrators.

Rule 6-419. Form of Award.
The award shall be in writing and shall be signed by the arbitrators or by 
a concurring majority. The parties shall advise the arbitrators in writing 
prior to the close of the hearing if they request the arbitrators to accom-
pany the award with an opinion.

Rule 6-420. Award Upon Settlement.
 If the parties settle their dispute during the course of the arbitration 
proceeding, the arbitrators, the Committee, or the Committee’s desig-
nee, upon the written consent of all parties, may set forth the terms of 
the settlement in an award.

Rule 6-421. Service of Award Upon Parties.
 Service of the award upon the parties shall be the responsibil-
ity of Committee staff. Service of the award shall be accomplished by 
depositing a copy of the award in the United States Mail in a properly 
addressed envelope with adequate first class postage thereon and 
addressed to each party at his or her last known address.

Rule 6-422. Communication with Arbitrators.
 There shall be no ex parte communication between a party and an 
arbitrator.

Rule 6-423. Interpretation and Application of Rules.
 If the arbitrators on a panel disagree as to the interpretation or 
application of any rule relating to the arbitrators’ powers and duties, such 
dispute shall be decided by a majority vote of the arbitrators. If the dispute 
cannot be resolved in that manner, an arbitrator or a party may refer the 
question to the Committee for its determination. The Committee’s deci-
sion on the interpretation or application of these rules shall be final.

CHAPTER 5 
POST-AWARD PROCEEDINGS

Rule 6-501. Confirmation of Award in Favor of Client.
 In cases where both parties agreed to be bound by the result of the 
arbitration and an award in favor of a client has not been satisfied within 
three months after it was served upon the parties, the client may apply to 
the appropriate Georgia superior court for confirmation of the award in 
accordance with the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq. 
 Upon the written request of a client, the Committee may pro-
vide a lawyer to represent the client in post-award proceedings at no 
cost to the client other than court filing fees and litigation expenses. 
Alternatively, the Office of the General Counsel of the State Bar of 
Georgia may represent, assist, or advise a client in post-award pro-
ceedings, provided the client shall be responsible for all court filing 
fees and litigation expenses. 

Rule 6-502. Confirmation of Award in Favor of Attorney.
 In cases where both parties agreed to be bound by the result of 
the arbitration and an award has been issued in favor of an attorney, the 
attorney may apply to the appropriate Georgia superior court for confir-
mation of the award in accordance with the Georgia Arbitration Code, 
O.C.G.A. § 9-9-1 et seq. 
 The State Bar of Georgia will not represent, assist, or advise the 
attorney except to provide copies of any necessary papers from the fee 
arbitration file pursuant to State Bar policies.

Rule 6-503. Procedure Where Lawyer Refuses to be Bound.
 In cases where an attorney refuses to be bound by the result of an 
arbitration and an award in favor of a client remains unsatisfied three 
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months after service of the award upon the parties, the State Bar of 
Georgia, upon the written request of the client, may provide a lawyer 
to represent the client in post-award proceedings at no cost to the client 
other than court filing fees and litigation expenses. Alternatively, the 
Office of the General Counsel of the State Bar of Georgia may repre-
sent, assist, or advise a client in post-award proceedings, provided the 
client shall be responsible for all court filing fees and litigation expens-
es. An award rendered in favor of a client in a case in which the attorney 
refused to be bound by the result of the arbitration will be considered 
as prima facie evidence of the fairness of the award, and the burden of 
proof shall shift to the lawyer to prove otherwise.

CHAPTER 6 
CONFIDENTIALITY, RECORD RETENTION, AND IMMUNITY

Rule 6-601. Confidentiality.
 All records, documents, files, proceedings, and hearings pertaining 
to the arbitration of a fee dispute under this program are the property 
of the State Bar of Georgia and, except for the award itself, shall be 
deemed confidential and shall not be made public. A person who was 
not a party to the dispute shall not be allowed access to such materi-
als unless all parties to the arbitration consent in writing or a court of 
competent jurisdiction orders such access. However, the Committee, its 
staff, or representative may reveal confidential information in those cir-
cumstances in which the Office of the General Counsel is authorized by 
Bar Rule 4-221(d) to do so.

Rule 6-602. Record Retention.
 The record of any fee dispute under these rules shall be retained by 
the Committee in accordance with policies adopted by the Committee.

Rule 6-603. Immunity.
 Committee members, arbitrators, staff, and appointed voluntary 
counsel assisting the program shall be immune from suit for any con-
duct in the course and scope of their official duties under this program. 
Parties and witnesses shall have such immunity as is applicable in a civil 
action in Georgia.

PART VII 
LAWYER ASSISTANCE PROGRAM

PREAMBLE
 The purpose of the Lawyer Assistance Program is to confiden-
tially identify and assist Bar members who are experiencing problems 
which negatively impact their quality of life and their ability to function 
effectively as members of the Bar through education, intervention, peer 
support and professional clinical treatment.

CHAPTER 1 
LAWYER ASSISTANCE COMMITTEE

Rule 7-101. Committee.
 The program will be administered by the State Bar of Georgia’s 
Lawyer Assistance Committee (“Committee”). The Committee shall 
monitor and render advice to the staff, Executive Committee, and Board 
of Governors with respect to the rules, procedures, policies and opera-
tion of a Lawyer Assistance Program (“LAP”).

Rule 7-102. Membership.
 The Committee shall be appointed by the President of the State 
Bar of Georgia in accordance with Article VIII, Section 1, of the bylaws 
of the State Bar of Georgia. In addition, the President, at his or her dis-
cretion, may appoint up to four non-lawyers to serve on the Committee, 
provided that such non-lawyers are licensed, certified addiction counsel-
ors, certified employee assistance professionals, licensed therapists, or 
other persons who have experience in conducting alcohol and drug reha-
bilitation intervention programs or mental health assistance programs. 
The term of such non-lawyer appointment shall be one year. Any mem-
ber of the Committee who is a recovered chemical or alcohol dependent 
person must have a period of sobriety of at least five years.

Rule 7-103. Responsibility.
 The Committee shall be responsible for implementing an impair-
ment program that provides education, referral and intervention.

Rule 7-104. Funding.
 The work of the Committee and any treatment provider selected 
to assist the Committee in carrying out the work of the program shall 
be funded from the general budget of the State Bar of Georgia and/or 
through donations and grants from the Georgia Bar Foundation or other 
public or private sources.

CHAPTER 2 
GUIDELINES FOR OPERATION

Rule 7-201. Education, Information and Awareness.
 The Committee shall promote and implement procedures to com-
municate to impaired attorneys and the Bar in general the fact that there 

is a program available and ready to assist in helping the impaired attor-
neys to overcome their problem.

Rule 7-202. Volunteers.
 The Committee may establish a network of attorneys and lay 
persons throughout the state of Georgia who are experienced or trained 
in impairment counseling, treatment or rehabilitation, who can conduct 
education and awareness programs and assist in counseling and inter-
vention programs and services. The Committee may also establish a 
network of peer-support volunteers who are members of the State Bar 
of Georgia who are not trained in impairment counseling, treatment 
or rehabilitation, who can provide support to impaired or potentially 
impaired attorneys by sharing their life experiences in dealing with (a) 
mental or emotional health problems, (b) substance abuse problems or 
(c) other similar problems that can adversely affect the quality of attor-
neys’ lives and their ability to function effectively as lawyers.

Rule 7-203. Intervention and Counseling.
 The members of the Committee shall establish, design and imple-
ment all procedures necessary to receive information concerning 
impaired attorneys. Upon a determination that an attorney is impaired, 
the Committee shall implement such resources as to the Committee 
appear appropriate in each individual case. In carrying out its duties 
under this rule, the Committee, subject to the approval of the Executive 
Committee, is authorized to outsource the clinical portion of the Lawyer 
Assistance Program to private sector health care professionals. Such 
health care professionals and their related staff, consultants and other 
designees shall be authorized to communicate with each other and with 
the Committee regarding the program or persons referred to the program 
by the Committee. Said communications shall not constitute a violation 
of the confidentiality rules established herein.

Rule 7-204. Definitions.
(a) Attorney, as used in this Part VII, shall include active, 

inactive, emeritus and foreign law consultant members of the State 
Bar of Georgia.

(b) An impaired attorney is an attorney who, in the opinion 
of the members of the Committee, the State Disciplinary Board, 
the Supreme Court of Georgia, or the members of the profes-
sional health care provider selected in accordance with Rule 
7-203 above, who suffers from a psychological, emotional, or 
stress-related disease or problem, or who is actively abusing 
alcohol or other chemical substances, or has become dependent 
upon alcohol or such substances, such that the attorney poses a 
substantial threat of harm to the attorney or the attorney’s clients, 
or the public.

CHAPTER 3 
PROCEDURES

Rule 7-301. Contacts Generally.
 The Committee shall be authorized to establish and implement 
procedures to handle all contacts from or concerning impaired or profes-
sional source, the statewide network established pursuant to Rule 7-202, 
or by any other procedure through which appropriate counseling or 
assistance to such attorneys may be provided.

Rule 7-302. Referrals from the State Disciplinary Board.
 Upon the referral of any case to the Committee by the State 
Disciplinary Board of the State Bar of Georgia, the Committee shall 
provide assistance to the impaired attorney referred by the Disciplinary 
Board as otherwise authorized by these rules. The Committee shall 
report to the Board, from time to time, the progress or lack of progress 
of the attorney so referred.

Rule 7-303. Confidentiality.
 Except as provided in this Rule and in Rule 4-104 (b), Rule 4-104 
(c), Rule 7-203 and Rule 7-305, all proceedings and records of the 
Committee, its members, staff, consultants (including without limita-
tion its contractor for clinical services) and other designees, including 
any information provided to any of them, shall be confidential unless 
the attorney who has provided the information or caused the record to 
be created otherwise elects, except that any such person may reveal (i) 
to police or emergency responders, or any person in imminent danger, 
information needed to avoid or prevent death or substantial bodily harm, 
and (ii) information:

(a) which is mandated by statute to be reported;
(b) to respond in any proceeding to allegations of misfea-

sance concerning the assistance he or she has provided to an 
impaired attorney as part of a volunteer network established pursu-
ant to Rule 7-202; and

(c) to secure legal advice about his or her compliance with 
these Rules.

Rule 7-304. Reports.
 The Committee shall implement and design such reports and 
documentation as it deems necessary or as is requested by the president 
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of the State Bar of Georgia, subject to the confidentiality provisions of 
Rule 7-303.

Rule 7-305. Emergency Suspension.
 Upon receipt of sufficient evidence demonstrating that an impaired 
attorney’s conduct poses a substantial threat of immediate or irreparable 
harm to the attorney’s clients or the public, or if an impaired attorney 
refuses to cooperate with the Committee after an authorized intervention 
or referral, or refuses to take action recommended by the Committee, and 
said impaired attorney poses a substantial threat to the attorney, the attor-
ney’s clients, or the public, the Committee may request that the Office 
of the General Counsel petition the Supreme Court of Georgia for the 
suspension of the attorney pursuant to Rule 4-108. All proceedings under 
this part which occur prior to the filing of a petition in the Supreme Court 
of Georgia pursuant to this Rule shall remain confidential and shall not 
be admissible against the attorney before the State Disciplinary Board of 
the State Bar of Georgia.  Information from a designee of the Committee 
acting as a member of a volunteer network established pursuant to Rule 
7-202 shall not constitute “evidence” within the meaning of the Rule.

Rule 7-306. Immunity.
 The State Bar of Georgia, its employees, and members of the 
Committee and its selected clinical outsource private health care profes-
sionals shall be absolutely immune from civil liability for all acts taken 
in the course of their official duties pursuant to this part.

PART VIII
CONTINUING LAWYER COMPETENCY

CHAPTER 1 
MINIMUM REQUIREMENTS FOR CONTINUING LEGAL 

EDUCATION

Rule 8-101. Purpose.
 It is of utmost importance to members of the Bar and to the public 
that attorneys maintain their professional competence throughout their 
active practice of law. To that end, these rules establish the minimum 
requirements for continuing legal education.

Rule 8-102. Definition.
(a) “Accredited sponsor” shall mean an organization whose 

entire continuing legal education program has been accredited by 
the Commission on Continuing Lawyer Competency. A specific, 
individual continuing legal education activity presented by such a 
sponsor constitutes an approved legal education activity.

(b) “Active member” shall include any person who is 
licensed to practice law in the State of Georgia and who is an 
active member of the State Bar of Georgia, but shall not include 
the Governor, Lieutenant Governor, Speaker of the House of 
Representatives, other Constitutional Executive Officers elected 
statewide, members of the Georgia Senate and the Georgia House 
of Representatives, United States Senators and Representatives, 
and shall not include judges who are prohibited by law, statute, or 
ordinance from engaging in the practice of law.

(c) “Commission” shall mean the Commission on Continuing 
Lawyer Competency (CCLC).

(d) “Inactive member” shall mean a member of the State Bar 
of Georgia who is on inactive status.

(e) “Supreme Court” shall mean the Supreme Court of Georgia.
(f) “Year” shall mean the calendar year.

Rule 8-103. Commission on Continuing Lawyer Competency.
 (A) Membership, Appointment and Terms:
 There is established a permanent commission of the State Bar of 
Georgia known as the Commission on Continuing Lawyer Competency. 
The Commission shall consist of sixteen (16) members, six (6) of whom 
shall be appointed by the Supreme Court of Georgia and six (6) by the 
Board of Governors of the State Bar of Georgia, one (1) shall be desig-
nated by the Executive Committee of the State Bar of Georgia, one (1) 
shall be the chair of the Board of Trustees of the Institute of Continuing 
Legal Education in Georgia or his or her designee, one (1) shall be desig-
nated by the Chief Justice’s Commission on Professionalism, and one (1) 
shall be designated by the President of the Young Lawyers Division of 
the State Bar of Georgia. Members shall be members of the State Bar of 
Georgia. Members of the Commission appointed by the Supreme Court 
of Georgia and by the Board of Governors of the State Bar of Georgia 
shall be appointed for staggered three (3) year terms and until their suc-
cessors are appointed, except that the initial appointed members of the 
Commission shall consist of four (4) members appointed for a term of one 
(1) year, four (4) members appointed for a term of two (2) years, and four 
(4) members appointed for a term of three (3) years. The appointed mem-
bers of the initial Commission shall be appointed half by the Supreme 
Court and half by the Board of Governors of the State Bar of Georgia. 
No member appointed by the Supreme Court or the Board of Governors 
may serve more than two (2) consecutive terms as a member of the 
Commission, and no such member may be reappointed otherwise to the 

Commission until he or she has been inactive as a Commission member 
for three (3) consecutive years. Members of the Commission designated 
by the Executive Committee, the chair of the Board of Trustees of the 
Institute of Continuing Legal Education, the Chief Justice’s Commission 
on Professionalism, and the President of the Young Lawyers Division 
shall each serve for a term of one (1) year. No person so designated to 
the Commission may serve more than three (3) consecutive terms as a 
member of the Commission, and no such member may be redesignated 
otherwise to the Commission until he or she has been inactive as a 
Commission member for three (3) consecutive years.
 The Commission shall designate each year one of its members 
to serve as Chairperson. The Executive Director of the State Bar of 
Georgia, the Executive Director of the Institute of Continuing Legal 
Education of Georgia, the Executive Director of the Chief Justice’s 
Commission on Professionalism, and the Executive Director of the 
Commission shall serve as ex-officio members of the Commission, but 
shall have no vote. The Executive Director of the Commission shall 
serve as Secretary of the Commission.

Regulations
(1) Quorum. Eight voting members shall constitute a quo-

rum of the CCLC.
(2) Chair. The Chair of the CCLC shall be elected by major-

ity vote during the first meeting of CCLC in each calendar year.
(3) Vice Chair. The CCLC shall elect a Vice Chair by majority 

vote during the first meeting of the CCLC in each calendar year.
(4) Executive Committee. The Executive Committee 

of the CCLC shall be comprised of the Chairperson, Vice 
Chairperson, and a voting member to be appointed by the 
Chairperson. Its purpose is to conduct all necessary busi-
ness of the CCLC that may arise between meetings of the full 
Commission. In such matters it shall have complete authority to 
act for the CCLC.

(5) Standards of the Profession Committee. The Chair of 
the CCLC shall appoint a chair of the Standards of the Profession 
Committee which shall devise and recommend policy to the 
Commission for the operation of the Transition Into Law Practice 
Program. The Standards of the Profession Committee shall be 
composed of the designee of the Executive Committee of the State 
Bar of Georgia, the chair of the Board of Trustees of the Institute 
of Continuing Legal Education in Georgia or his or her designee, 
the designee of the Chief Justice’s Commission on Professionalism, 
the designee of the President of the Young Lawyers Division of the 
State Bar of Georgia, and any other member of the State Bar of 
Georgia appointed to the Standards of the Profession Committee 
by the Chairperson of the Commission. In addition, the Standards 
of the Profession Committee of the Commission shall initially 
be composed of the members of the Standards of the Profession 
Committee of the State Bar of Georgia, who shall serve at the plea-
sure of the Chair of the Commission.

(6) Other Committees. The Chairperson may appoint 
from time to time any committees deemed advisable. 

(7) Vacancy. A vacancy on the CCLC, in its officers, or on 
its committees, occurring for whatever reason, shall be filled as 
soon as practical in the same manner as the original holder of 
the position was selected.

 (B) Powers and Duties of the Board:
(1) The Commission shall have general supervisory authority 

to administer these Rules.
(2) The Commission shall have specific duties and responsibilities:

(a) To approve all or portions of individual courses and 
programs of a sponsor which satisfy the educational require-
ments of Rule 8-106;

(b) To determine the number of credit hours allowed for 
each course or educational activity;

(c) To encourage courses and programs by established 
organizations, whether offered within or without the State;

(d) To educate the public about the legal profession;
(e) To adopt rules and regulations not inconsistent with 

these Rules;
(f) To establish an office or offices and to employ such 

persons as the Commission deems necessary for the proper 
administration of these Rules and to delegate to them appropri-
ate authority, subject to the review of the Commission;

(g) To report at least annually to the State Bar of Georgia and 
to the Supreme Court the activities and recommendations of the 
Commission and the effectiveness of the enforcement of these Rules;

(h) To report promptly to the Supreme Court any violation 
of these Rules.

Regulations
(1) Appeals. The CCLC is the final authority on all mat-

ters entrusted to it under these rules. Therefore, any decision 
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made by a committee of the CCLC pursuant to a delegation of 
authority may be appealed to the full CCLC. A decision made 
by the staff of the CCLC pursuant to a delegation of author-
ity may also be reviewed by the full CCLC, but should first be 
appealed to the Committee of the CCLC having jurisdiction on 
the subject involved. All appeals shall be in writing. The CCLC 
has the discretion to, but is not obligated to, grant a hearing in 
connection with any appeal.

(2) Amendments. The CCLC may on its own motion, or on 
the motion of any interested party, amend, delete, or add to the fore-
going Regulations. All motions in this regard should (1) be typed, 
(2) describe the amendment, (3) explain the reasons for the amend-
ment, and (4) include a draft of the suggested new regulation.

(3) All parties are welcomed to appear before the 
Commission in writing. If the Commission determines that further 
information is needed, the parties may be invited to present their 
position or appeal in person or by telephone conference call.

 (C) Finances:
(1) Purpose. The Commission should be adequately funded to 

enable it to perform its duties in a financially independent manner.
(2) Sources. Costs of administration of the Commission shall 

be derived from charges to members of the State Bar of Georgia 
for continuing legal education activities.

(a) Sponsors of CLE programs to be held within the State 
of Georgia shall, as a condition of accreditation, agree to remit 
a list of Georgia attendees and to pay a fee for each active 
State Bar of Georgia member who attends the program. This 
sponsor’s fee shall be based on each day of attendance, with a 
proportional fee for programs lasting less than a whole day. The 
rate shall be set by the Commission.

(b) The Commission shall fix a reasonably comparable 
fee to be paid by individual attorneys who either (a) attend 
approved CLE programs outside the State of Georgia or (b) 
attend un-approved CLE programs within the State of Georgia 
that would have been approved for credit except for the failure 
of the sponsor to pay the fee described in the preceding para-
graph. Such fee shall accompany the attorney’s annual report. 

(3) Uses. Funds may be expended for the proper admin-
istration of the Commission. However, the members of the 
Commission shall serve on a voluntary basis without expense 
reimbursement or compensation.

Regulations
(1) Sponsor Fee. The Sponsor fee, a charge paid directly 

by the sponsor, is required for all approved programs held 
within Georgia. It is optional for approved programs held 
elsewhere. Sponsors shall remit the fee, together with a list in 
alphabetical order showing the names and Georgia Bar mem-
bership numbers of all Georgia attendees, within thirty (30) 
days after the program is held. The amount of the fee is set at 
$5.00 per approved CLE hour per active State Bar of Georgia 
member in attendance. It is computed as shown in the following 
formula and example:

         
     Formula  Example
Fee     $5.00  $5.00
Multiplied by total 
 approved CLE hours   x ?  x 5.4
Multiplied by number
 of Georgia attendees   x ?  x 129
Equals the total     $ ?      $3483.00
 sponsor fee

(2) Attendee Fee. The attendee fee is paid by the Georgia 
attorney who requests credit for a program for which no spon-
sor fee was paid. Attorneys should remit the fee along with 
their affidavit before January 31st following the calendar year 
for which the report is being submitted. The amount of the fee 
is set at $5.00 per approved CLE hour for which the attorney 
claims credit. It is computed as shown in the following formula 
and example:

     Formula  Example
Fee     $5.00  $5.00
Multiplied by the total 
 approved CLE hours
 for which the attorney
 seeks credit but for 
 which sponsor fee
 was paid.    x  ?  x 3.3
Equals the total    $  ?  $16.50
attendee fee          

  

(3) Fee Review. The Commission will review the level of 
the fee at least annually and adjust it as necessary to maintain 
adequate finances for prudent operation of the Commission in a 
non-profit manner.

(4) Uniform Application. The fee shall be applied uni-
formly without exceptions or other preferential treatment for 
any sponsor or attendee.

(5) Professionalism Fee. The charge for professionalism 
credit is $15.00 per professionalism hour per attendee. This is 
in addition to the $5.00 per credit hour per attendee required 
by the CCLC. Each professionalism hour thus carries a charge 
per attendee of $20.00. The sponsor shall remit payment for 
CLE credit as follows:

A check for $5.00 per total CLE hour (including profession-
alism) per attendee should be made payable to CCLC and 
mailed with the attendance list to the CCLC at the State Bar of 
Georgia address.

A check for $15.00 per professionalism CLE hour per 
attendee should be made payable to CJCP (Chief Justice’s 
Commission on Professionalism) and mailed to the CJCP at 
the State Bar of Georgia address.

For example, if the sponsor is paying for 5 attendees who 
attended a 6-hour seminar including 1 hour of ethics and 1 
hour of professionalism, payment should be as follows:

$5.00 per hour x 6 hours of CLE x 5 attendees = $150.00 
(payable to CCLC)

$15.00 per Professionalism hour x 5 attendees = $75.00 
(payable to CJCP)

The CCLC is responsible for entering all CLE credit includ-
ing professionalism. 

 

Rule 8-104. Education Requirements and Exemptions.
 (A) Minimum Continuing Legal Education Requirement.
 Each active member shall complete a minimum of twelve (12) 
hours of actual instruction in an approved continuing legal education 
activity during each year. If a member completes more than twelve (12) 
hours in a year, the excess credit may be carried forward and applied to 
the education requirement for the succeeding year only. 
 (B) Basic Legal Skills Requirement.

(1) Except as set out in subsections (a) and (b) below, any 
newly admitted active member admitted after June 30, 2005, must 
complete in the year of his or her admission or in the next calen-
dar year the State Bar of Georgia Transition Into Law Practice 
Program, and such completion of the Transition Into Law Practice 
Program shall satisfy the mandatory continuing legal education 
requirements for such newly admitted active member for both the 
year of admission and the next succeeding year.

(a) Any newly admitted active member, who has practiced 
law in another United States jurisdiction other than Georgia for 
two or more years immediately prior to admission to practice 
in this state, may be exempted from completing the Transition 
Into Law Practice Program upon the submission, within three 
months of admission, of an affidavit to the Commission on 
Continuing Lawyer Competency. The affidavit shall provide 
the date or dates of admission in every other state in which the 
member is admitted to practice and a declaration that the newly 
admitted member has been actively engaged in the practice 
of law for two or more years immediately prior to admission 
in this state. Upon submission of a satisfactory affidavit, the 
newly admitted active member shall be required to complete the 
annual twelve hours of instruction in approved continuing legal 
education activity beginning at the start of the first full calendar 
year after the date of admission. Any newly admitted active 
member, who has practiced law in another United State juris-
diction other than Georgia for two or more years immediately 
prior to admission to practice in this state and who does not 
timely file the required affidavit, shall be required to complete 
the Transition Into Law Practice Program as set out above.

(b) Any newly admitted active member, who is a judicial 
law clerk or who begins a clerkship within three months of 
admission, shall not be subject to the requirement of com-
pleting the Transition Into Law Practice Program during the 
period of the judicial clerkship. Within thirty days of admis-
sion to the State Bar of Georgia or within thirty days of the 
beginning of the clerkship if said clerkship begins within three 
months after admission, the member shall provide written 
notice to the Commission on Continuing Lawyer Competency 
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of the date of entry into the clerkship position. Judicial law 
clerks are required to complete the annual twelve hours of 
regular instruction in approved continuing legal education 
courses beginning at the start of the first full calendar year 
after the date of admission. Within thirty days of the comple-
tion of the clerkship, the member shall provide written notice 
to the Commission on Continuing Lawyer Competency of 
the date of such completion. The member must complete, in 
the year the clerkship was concluded, or the next calendar 
year, the Georgia Transition Into Law Practice Program. Such 
completion of the Transition Into Law Practice Program shall 
satisfy the mandatory continuing legal education requirements 
for such member for both the year of completion of the clerk-
ship and the next succeeding calendar year.

(2) Each active member, except those participating in the 
Georgia Transition Into Law Practice Program, shall complete a 
minimum of one (1) hour of continuing legal education during each 
year in the area of ethics. This hour is to be included in, and not in 
addition to, the twelve-hour (12) requirement. If a member com-
pletes more than one (1) hour in ethics during the calendar year, the 
excess ethics credit may be carried forward up to a maximum of two 
(2) hours and applied to the ethics requirement for succeeding years.

(3) Each active member, except those participating in the 
Georgia Transition Into Law Practice Program, shall complete a 
minimum of one (1) hour of continuing legal education during 
each year in an activity of any sponsor approved by the Chief 
Justice’s Commission on Professionalism in the area of profes-
sionalism. This hour is to be included in, and not in addition to, 
the twelve-hour (12) requirement. If a member completes more 
than one (1) hour in professionalism during the calendar year, 
the excess professionalism credit may be carried forward up to 
a maximum of two (2) hours and applied to the professionalism 
requirement for succeeding years.

(4) Confidentiality of Proceedings.
(a) The confidentiality of all inquiries to, decisions of, 

and proceedings by the Transition Into Law Practice Program 
shall be respected. No disclosure of said inquiries, decisions and 
proceedings shall be made in the absence of the agreement of 
all participating.

(b) Except as expressly permitted by these rules, no per-
son connected with the Transitions Into law Practice Program 
operated under the auspices of the Standards of the Profession 
Committee of the Commission on Continuing Lawyer 
Competency shall disclose any information concerning or com-
ments on any proceeding under these rules.

(c) The Transition Into Law Practice Program oper-
ated under the auspices of the Standards of the Profession 
Committee of the Commission on Continuing Lawyer 
Competency may reveal private records when require by law, 
court rule, or court order.

(d) Any records maintained by the Transition Into Law 
Practice Program operated under the auspices of the Standards 
of the Profession Committee of the Commission on Continuing 
Lawyer Competency, as provided herein, shall be available to 
Counsel for the State Bar of Georgia only in the event the State 
Bar or any department thereof receives a discovery request or 
properly executed subpoena requesting such records.

Regulations
(1) Definitions.

(a) Newly Admitted Active Member. A “newly admit-
ted active member” is one who becomes an active member 
of the State Bar of Georgia for the first time.

(b) Bridge-the-Gap. “Bridge-the-Gap” is a program 
organized and defined by ICLE. Currently, the Bridge-the-
Gap program consists of two days of instruction: the first day 
being a seminar called Bridge-the-Gap and the second day 
being any other approved six hour seminar to be selected by 
each lawyer. This program will be replaced by the Transition 
Into Law Practice Program after October 1, 2005.

(c) Transition Into Law Practice Program. 
“Transition Into Law Practice Program” is a program 
organized and defined by the Standards of the Profession 
Committee of the Commission on Continuing Lawyer 
Competency that consists of two components:

(i) Attendance at either the Enhanced Bridge-
the-Gap program, or the Fundamentals of Law 
Practice program of the Institute of Continuing Legal 
Education, or a comparable program approved by the 
Commission on Continuing Lawyer Competency; and

(ii) Completion of a Mentoring Plan of Activities 
and Experiences.
(d) Enhanced Bridge-the-Gap. “Enhanced Bridge-

the-Gap,” is the continuing legal education program of the 
Transition Into Law Practice Program that is delivered by 
the Institute of Continuing Legal Education in large group 
settings. Enhanced Bridge-the-Gap consists of two consecu-
tive days of course work that inform and facilitate further 
discussion in the mentoring context.

(e) Fundamentals of Law Practice. “Fundamentals of 
Law Practice” is the continuing legal education program of 
the Transition Into Law Practice Program that is delivered 
by the Institute of Continuing Legal Education in small 
group settings to foster close interaction between newly 
admitted active lawyers and instructors. Fundamentals of 
Law Practice consists of two consecutive days of course 
work that inform and facilitate further discussion in the 
mentoring context. 

(f) Mentoring Plan of Activities and Experiences. The 
“Mentoring Plan of Activities and Experiences” is the plan 
that structures and guides the mentoring component of the 
Transition Into Law Practice Program. The Plan shall be 
submitted to the Program in the year of admission or early 
in the next calendar year by the newly admitted active 
member and his or her mentor. The Plan must be completed 
in the year of admission or the next calendar year.

(2) Transition Application. Except as set out in Sections 
(B)(1)(a) and (B)(1)(b) above, the Transition Into Law Practice 
Program shall be required of all newly admitted active mem-
bers admitted after June 30, 2005. The ICLE Bridge-the-Gap 
program shall be required of all newly admitted active members 
who are admitted prior to July 1, 2005.

(3) Legal Ethics. Legal ethics includes instruction on pro-
fessional responsibility and malpractice. It does not include such 
topics as attorney fees, client development, law office economics, 
and practice systems except to the extent that professional respon-
sibility is directly discussed in connection with these topics.

(4) Professionalism. The professionalism CLE require-
ment is distinct from, and in addition to, the ethics CLE 
requirement. The one-hour professionalism requirement is 
satisfied only by attending an activity of any sponsor approved 
by the Chief Justice’s Commission on Professionalism in the 
area of professionalism. Legal ethics sets forth the minimal 
standards of professional conduct required of a lawyer; pro-
fessionalism encompasses what is more broadly expected of 
lawyers to serve both client and public good. Professionalism 
refers to the intersecting values of competence, civility, integ-
rity, and commitment to the rule of law, justice, and the public 
good. The general goal of the professionalism CLE require-
ment is to create a forum in which lawyers, judges, and legal 
educators can explore and reflect upon the meaning and goals 
of professionalism in contemporary legal practice. The pro-
fessionalism CLE sessions should encourage lawyers toward 
conduct that preserves and strengthens the dignity, honor, and 
integrity of the legal profession. Professionalism CLE includes, 
but is not limited to, courses on (a) the duties of lawyers to the 
systems of justice, courts, public, clients, other lawyers, and the 
profession, (b) the roles of lawyers as advocates, counselors, 
negotiators, problem solvers, and consensus builders, (c) vari-
ous forms of dispute resolution, (d) pro bono service, (e) the 
concept of a profession, (f) history of the legal profession, (g) 
comparison of the legal profession in different nations’ systems 
of advocacy, and (h) jurisprudence or philosophy of law. 

(5) Deadlines. The normal MCLE deadlines (December 
31 and approved deficiency plan extensions) are applicable to 
the Transition Into Law Practice Program.

(6) Appointment of Mentors; Minimum Qualifications.
(a) Appointment of Mentors. The Supreme Court of 

Georgia has the sole authority to appoint Mentors.
(b) Nomination of Mentors. The Standards of the 

Profession Committee may nominate individuals satisfying 
the Minimum Qualifications to the Supreme Court of Georgia 
for appointment consideration; provided however, that the 
Supreme Court of Georgia retains the authority to appoint 
Mentors upon its own recommendation and/or motion.

(c) Minimum Qualifications for Mentors. A volunteer 
shall meet the following Minimum Qualifications to be eli-
gible for nomination to the Supreme Court of Georgia for 
appointment as Mentor:

(i) Active Status. Be an active member of the 
State Bar of Georgia, in good standing; and,

(ii) 5 Years of Practice. Have been admitted to 
the practice law for not less than five (5) years; and, 

(iii) Professional Reputation. Maintain a profes-
sional reputation in his or her local legal community 
for competence, ethical and professional conduct; and,
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(iv) Disciplinary Action. Never have received 
the sanction of disbarment or suspension from the 
practice of law in any jurisdiction, nor have volun-
tarily surrendered his or her license to practice law 
for the purpose of disposing with a pending disci-
plinary proceeding in any jurisdiction. During the 
ten (10) years preceding the nomination as mentor, 
the prospective mentor shall not have been otherwise 
sanctioned by the pertinent entity governing the 
admission and practice of law in any jurisdiction. 
The term “sanctioned” means subjected to disciplin-
ary action. (For example, in Georgia, “sanctioned” 
currently means any of the levels of discipline 
whether public or confidential listed in State 
Bar of Georgia Rule 4-102(b) (i.e., Disbarment; 
Suspension; Public Reprimand; Review Panel 
Reprimand; Investigative Panel Reprimand; Formal 
Admonition); Rule 8-107 (C) (i.e., Administrative 
Suspension for deficiency in continuing legal educa-
tion hours); or State Bar Bylaws Article I, Section 
4, Item 2 (i.e., Failure to Register with State Bar 
of Georgia within one year upon eligibility)). 
Nominations of individuals having formal complaint 
(s) pending before the Supreme Court of Georgia 
will be deferred until the final disposition of the for-
mal complaint (s); and,

(v) Court-ordered Disciplinary Action. During 
the ten (10) years preceding the nomination as men-
tor, the prospective mentor shall not have been the 
subject of a written order issued by a court of com-
petent jurisdiction that prohibits or otherwise limits 
the prospective mentor from practicing before that 
court or class of courts. A directive, request or order 
by a judge of a court requesting or directing that an 
attorney employed by an agency of government or 
a legal aid organization who is assigned to handle 
cases before that judge be transferred or reassigned 
to other duties or another courtroom does not consti-
tute court-ordered disciplinary action under this part. 
A prospective mentor who is or has within the preced-
ing ten (10) years been the subject of such a written 
order may petition the Commission on Continuing 
Lawyer Competency (the “Commission”) for a waiver 
of this requirement. After review of the facts and cir-
cumstances which led to the entry of such order, the 
Commission may, upon good cause shown, grant such 
waiver if the prospective mentor is otherwise qualified 
to be a mentor; and 

(vi) Professional Liability Insurance or 
Equivalent. Be covered under a professional 
liability insurance policy with minimum limits of 
$250,000.00/$500,000.00, or, if applicable, the equiv-
alent to such coverage through the legal status of his 
or her employer.

(7) Status. While CLE and TILPP mentoring activities may 
be completed while on inactive status, TILPP completion 
certification will be issued only after a member changes to 
active status.

 (C) Exemptions.
(1) An inactive member shall be exempt from the continuing 

legal education and the reporting requirements of this Rule.
(2) The Commission may exempt an active member from the 

continuing legal education, but not the reporting, requirements of 
this rule for a period of not more than one (1) year upon a finding 
by the Commission of special circumstances unique to that mem-
ber constituting undue hardship.

(3) Any active member over the age of seventy (70) shall be 
exempt from the continuing legal education requirements of this 
rule, including the reporting requirements, unless the member noti-
fies the Commission in writing that the member wishes to continue 
to be covered by the continuing legal education requirements of 
this rule.

(4) Any active member residing outside of Georgia who 
neither practices in Georgia nor represents Georgia clients shall 
be exempt, upon written application to the Commission, from the 
continuing legal education, but not the reporting, requirements of 
this rule during the year for which the written application is made. 
This application shall be filed with the annual report.

(5) Any active member of the Board of Bar Examiners shall 
be exempt from the continuing legal education but not the report-
ing requirement of this Rule.

   

Regulations
(1) Inactive. To be fully exempt, the member must be inac-

tive during the entire year. An active attorney who changes to 
inactive status is not exempt during the year in which the status 
change occurs. An inactive attorney who changes to active sta-
tus must comply with the full 12 CLE hour requirement.

(2) Undue Hardship. Requests for undue hardship exemp-
tions on physical disability or other grounds may be granted. 
The CCLC shall review and approve or disapprove such 
requests on an individual basis.

 (D) Requirements for Participation in Litigation.
(1) Prior to appearing as sole or lead counsel in the 

Superior or State Courts of Georgia in any contested civil case 
or in the trial of a criminal case, any participant in the Transition 
Into Law Practice Program admitted to practice after June 30, 
2005, shall complete the mandatory Advocacy Experiences of 
the Transition Into Law Practice Program set forth in Regulation 
(5) hereunder. The mandatory Advocacy Experiences shall 
be completed as part of the Mentoring Plan of Activities and 
Experiences, except that up to three (3) of the five (5) manda-
tory Advocacy Experiences may be obtained after completion of 
60% of the credit hours required for law school graduation and 
prior to admission to practice. At least two (2) of the manda-
tory Advocacy Experiences must be completed as part of the 
Mentoring Plan of Activities and Experiences.

(2) Each active member who appears as sole or lead coun-
sel in the Superior or State Courts of Georgia in any contested 
civil case or in the trial of a criminal case in 1990 or in any sub-
sequent calendar year, shall complete for such year a minimum 
of three (3) hours of continuing legal education activity in the 
area of trial practice. A trial practice CLE activity is one exclu-
sively limited to one or more of the following subjects: evidence, 
civil practice and procedure, criminal practice and procedure, 
ethics and professionalism in litigation, or trial advocacy. These 
hours are to be included in, and not in addition to, the 12-hour 
(twelve) requirement. If a member completes more than three (3) 
trial practice hours, the excess trial practice credit may be carried 
forward and applied to the trial practice requirement for the suc-
ceeding year only.

Regulations
Trial MCLE

(1) Lead Counsel is defined as the attorney who has pri-
mary responsibility for making all professional decisions in the 
handling of the case.

(2) The trial MCLE rule applies to all members who 
appear as sole or lead counsel in the Superior or State Courts 
of Georgia in any contested civil case or in the trial of a crimi-
nal case. As a segment of the 12-hour (twelve) total MCLE 
requirement, the MCLE exemptions are applicable to the trial 
MCLE rule. Likewise, the normal MCLE deadlines (December 
31st and approved deficiency plan extensions) are applicable to 
the trial MCLE rule. 

(3) Due to the “exclusively limited” requirement, trial 
CLE must be (a) clearly segregated and identified (b) a mini-
mum of one (1) hour in length, and (c) limited to one or more of 
the five (5) listed subjects in order to receive trial CLE credit. 
The “exclusively limited” requirement does not prohibit credit 
for a seminar that deals with one or more of the subjects stated 
in the Rule in the context of a particular field of trial practice, 
such as medical malpractice, personal injury defense, criminal 
cases, construction law, etc.

(4) MCLE transcripts will reflect trial CLE in addition to 
ethics and total CLE. However, the certification of compliance 
is made by the members when they make the court appearance 
described in the Rules. The sanctions for false certification or 
other non-compliance lie with the Court in which the lawyer 
appeared and with the State Disciplinary Board of the State 
Bar of Georgia. If the Commission receives allegations or evi-
dence of a false certification or other non-compliance, a report 
thereof shall be forwarded to the State Disciplinary Board for 
any action it deems necessary. 

(5) For participants in the Transition Into Law Practice 
Program who wish to appear as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case 
or in the trial of a criminal case, the mentors and beginning 
lawyers shall devise five (5) mandatory Advocacy Experiences 
tailored to the practices of the beginning lawyers. The following 
are examples:

(i) An actual or simulated deposition of a witness or 
adverse party in a civil action;
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(ii) An actual or simulated jury trial in a civil or 
criminal case in either a state or federal court;

(iii) An actual or simulated nonjury trial or eviden-
tiary hearing in a state or federal court;

(iv) An actual or webcast of an appellate argument 
in the Supreme Court of Georgia, the Court of Appeals of 
Georgia, or a United States Circuit Court of Appeals; and

(v) An actual or simulated mediation.
Other advocacy experiences may be selected by Mentors to 
comply with Rule 8-104(D).  

Rule 8-105. Annual Report.
 The Commission shall provide at the end of each year to all non-
exempt active members an Annual Report of their CLE record in such 
form as the Commission shall prescribe.
 A member whose record contains credit for unearned hours shall 
report corrections on or before January 31st. A member whose record 
fails to include credit for earned hours may report corrections on or 
before January 31st in the bylaws. 

Rule 8-106. Hours and Accreditation.
 (A) Hours. The Commission shall designate the number of 
hours to be earned by participation, including, but not limited to, 
teaching in continuing legal education activities approved by the 
Commission.

Regulations
(1) Computation Formula. CLE and ethics hours shall be 

computed by the following formula:

  Sum of total minutes
  of actual instruction       = total hours (round to
   60       the nearest 1/10th of an hour)

(2) Actual Instruction. Only legal education shall be 
included in computing the total hours of actual instruction. 
The following shall not be included: (a) introductory remarks, 
(b) breaks, (c) business meetings, (d) questions and answer 
sessions at a ratio in excess of 10 minutes per CLE hour, (e) 
programs of less than 60 minutes in length.

(3) Teaching. For their contribution to the legal profes-
sion, attorneys may earn credit for non-paid teaching in an 
approved continuing legal education activity. Presentations 
accompanied by thorough, high quality, readable, and carefully 
prepared written materials will qualify for CLE credit on the 
basis of three (3) credits for each hour of presentation. Repeat 
presentations qualify for one-half of the credits available for the 
initial presentation. A speaker may elect to split the teaching 
credit with another attorney who, under the speaker’s supervi-
sion, prepares the written materials. If the intended speaker 
prepares the written materials and cannot speak due to health 
problems, emergency or required court appearance, the teach-
ing credit will be split between the speaker and the substituted 
speaker at the request of either. Should neither make such 
request, the credit will be given to the actual speaker.

(4) Author. The CCLC may award up to a maximum of 
(6) hours of CLE credit for the authoring of legal articles upon 
the written certification by the attorney to the CCLC of (a) the 
amount of time expended in researching and writing the article 
and (b) the submission of a copy thereof to the CCLC for review, 
provided that (1) the article or treatise’s content and quality are 
consistent with the purposes of CLE, (2) it is published in a rec-
ognized publication which is primarily directed at lawyers, and 
(3) the project was not done in the ordinary course of the prac-
tice of law, the performance of judicial duties, or other regular 
employment. If co-authors are involved, the credit may be divided 
on the basis of each attorney’s contribution. An attorney request-
ing author credit shall pay the normal attendee fee.

(5) Organizer. The chairperson who organizes an approved 
CLE activity and who does not make a formal oral presentation 
therein shall qualify for CLE credit as if he or she had made a 
one hour presentation. If co-chairpersons are involved, the credit 
shall be divided on the basis of each attorneys’ contribution. An 
attorney requesting this type of credit should pay, or arrange for 
the sponsor to pay, the normal attendee fee.

(6) Mental Health. Mental health issues, including stress, 
anxiety, substance abuse, depression and suicide, materially 
affect lawyers’ competency to practice law and their lives. 
CLE credit as required under Rule 8-104 (A) is available for 
seminars on these and similar quality of life topics. In addition, 
professionalism CLE credit is available when these topics are 
presented in a professionalism program approved by the Chief 
Justice’s Commission on Professionalism.

(7) Trial Observation. Every trial encompasses many 
aspects of the practice of law that are consistently taught in 
both law school and continuing legal education seminars. 
Observing how this education is applied into actual practice in 
the form of a current trial is, in and of itself, very educational. 
Its importance in achieving competency as a lawyer cannot be 
emphasized enough. To encourage this, CLE credit for observ-
ing trials is available under the following guidelines

a. Jury trials, bench trials, motion hearings and 
appellate court arguments in any Federal or State court are 
eligible. Administrative hearings, trials and probate court, 
and mediations/arbitrations are also eligible.

b. Proceedings in magistrate court and pro se matters 
are not eligible.

c. Credit is not available for trials in which the member 
takes an active role in the trial or any phase thereof.

d. The credit shall be treated as In-House and subject 
to the limitations of Regulation 8e under Rule 8-106 (B).

e. The credit is not eligible for ethics or professional-
ism CLE.

f. The credit is self-reported to the CCLC and must 
include:

n member’s name and bar number
n the name of the court, parties, date of trial and 
type of trial
n the credit applicable (actual time round to near-
est tenth of an hour)
n the administrative fee required by Rule 8-103(C)
(2) (currently $5 per credit hour)

(8) Active Non-Resident. Active non-Georgia members 
residing in other mandatory CLE states may satisfy all Georgia 
requirements by (1) meeting the CLE requirements of the resi-
dent state, (2) so reporting annually on their Georgia MCLE 
affidavit, and (3) paying the Georgia CLE, professionalism, and 
late fees normally paid by active members residing in Georgia.

(9) Active Military Duty. Active members serving on 
active duty with the United States Armed Forces shall be 
exempt from the continuing legal education but not the report-
ing requirement of this Rule.

 (B) Accreditation Standards: The Commission shall approve con-
tinuing legal education activities consistent with the following standards:

(1) They shall have significant intellectual or practical con-
tent, and the primary objective shall be to increase the participant’s 
professional competence as a lawyer;

(2) They shall constitute an organized program of learning 
dealing with matters directly related to the practice of law, profes-
sional responsibility or ethical obligations of lawyers;

(3) Credit may be given for continuing legal education 
activities where (a) live instruction is used or (b) mechanically or 
electronically recorded or reproduced material is used if a quali-
fied instructor is available to comment and answer questions;

(4) Continuing legal education materials are to be prepared, 
and activities conducted, by an individual or group qualified by 
practical or academic experience in a setting physically suitable to 
the educational activity of the program; 

(5) Thorough, high quality, and carefully prepared written 
materials should be distributed to all attendees at or before the 
time the course is presented. It is recognized that written materials 
are not suitable or readily available for some types of subjects; the 
absence of written materials for distribution, should, however, be 
the exception and not the rule;

(6) The Commission may issue from time to time a list of 
approved accredited sponsors deemed by it to meet the require-
ments set forth in this Rule. Any other sponsor desiring to be 
approved for accredited sponsor status must file an application 
with the Commission with such program material and information 
as the Commission may require;

(7) Any accredited sponsor must keep and maintain 
attendance records of each continuing legal education program 
sponsored by it, which shall be furnished to the Commission upon 
its request.

Regulations
(1) Continuing Legal Education. The CCLC shall deter-

mine those matters which directly relate to the practice of law 
so as to be eligible for CLE credit. They shall constitute an 
organized program of learning dealing with matters directly 
related to the practice of law, professional responsibility, or 
ethical obligations of lawyers.

(2) Law School Courses. Courses offered by an ABA 
accredited law school shall receive credit on the basis of one-
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half (1/2) hour of CLE credit for each 60 minutes of actual 
instruction. No more than twenty-four (24) CLE hours in any 
calendar year may be earned by law school courses. Success on 
an examination is not required for credit and the course may be 
attended on an audit (not for academic credit) basis. No credit 
is available for law school courses attended prior to becoming 
an active member of the State Bar of Georgia. Law courses in 
schools other than law schools will not qualify.

(3) Bar Review/Refresher Course. Courses designed to 
review or refresh recent law school graduates or other attor-
neys in preparation for any bar exam shall not be approved for 
CLE credit.

(4) Approval. CLE activities may be approved upon the 
written application of sponsors on an individual program basis, 
sponsors on an accredited sponsor basis, or attorneys on an 
individual program basis. In addition, the CCLC may approve 
both CLE activities and accredited sponsors on its own motion, 
on either an individual program or accredited sponsor basis. 
All applications for CLE course approval shall: 

(a) Be submitted at least thirty (30) days, and prefer-
ably longer, in advance of the course, although the CCLC 
may grant retroactive approval;

(b) Be submitted on forms furnished by the CCLC;
(c) Contain all information requested on the form;
(d) Be accompanied by a course outline or brochure 

that describes the course content, identifies the teachers, 
lists the time devoted to each topic, and shows each date 
and location at which the program will be offered;

(e) Include a detailed calculation of the total CLE 
hours and of the ethics hours and professionalism hours.

 In addition to the foregoing, sponsors shall within thirty (30) days 
after the course is concluded:

(a) Furnish to the CCLC a list in alphabetical order, 
on magnetic tape if available, of the name and State Bar 
number of each Georgia attendee;

(b) Remit to the CCLC the appropriate sponsor fee. 
Sponsors who have advance approval for courses may 
include in their brochures or other course descriptions the 
information contained in the following illustration:

 This course (or seminar, etc.) has been approved by the Commission 
on Continuing Lawyer Competency of the State Bar of Georgia for man-
datory continuing legal education credit in the amount of _____hours, 
of which ____hours will apply in the area of ethics and _____hours will 
apply in the area of professionalism. The reporting of your attendance at 
this course will be done for you by (name of sponsor). To assure proper 
credit, please be sure to furnish us with your correct Georgia Bar num-
ber. (If applicable: The administrative fee for this course will be paid for 
you by (name of sponsor) directly to the Commission.)
 Sponsors not having advance approval shall make no representa-
tion concerning the approval of a course for CLE credit by the CCLC.
 The CCLC will mail a notice of its decision on all CLE activity 
approval requests within ninety days of their receipt. Approval thereof 
will be deemed if the notice is not timely mailed. This automatic approv-
al will not operate if the sponsor contributes to the delay by failing 
to provide the complete information requested by the CCLC, or if the 
CCLC timely notifies the sponsor that the matter has been tabled and 
the reason therefore.

(5) Approval of Accredited Sponsors. CCLC may, at its 
sole discretion, approve the accredited sponsors. Accredited 
sponsors shall 

a. Complete such application as the CCLC requires;
b. Comply with all the CLE rules and regulations, 

including any amendments thereto;
c. Upon request by the CCLC, submit, on forms to be 

furnished by the CCLC, all future CLE activities for confir-
mation of the approved total number of CLE hours, ethics 
hours, trial hours and professionalism hours

d. Conduct all CLE activities substantially as adver-
tised and represented to the CCLC;

e. Furnish to the CCLC, within 30 days after each 
CLE activity, the following:

i. A list of the name and State Bar membership 
number of each Georgia attendee; and

ii. The required sponsor fee for the CLE activity;
f. Allow in-person observation of all CLE activities by 

the Justices of the Supreme Court, officers of the State Bar 
of Georgia, members of the Overview Committee, members 
of the CCLC and the CCLC staff;

g. Comply with any and all requirements or repre-
sentations which may be contained in any form required by 

the CCLC for the confirmation of the number of approved 
hours, and

h. Submit such other forms as the CCLC may from 
time to time require, and reply to any and all inquiries from 
the CCLC.

(6) Restrictions on Accredited Sponsors. Accredited spon-
sors shall not use any name which may cause confusion with 
the State Bar or any of its entities or with the Commission on 
Continuing Lawyer Competency, or with ICLE in Georgia. At 
the sole discretion of the CCLC, an accredited sponsor may be 
required to place a disclaimer upon any communication with 
members of the State Bar which disclaims the accredited spon-
sor from any connection with the State Bar or CCLC. Such 
disclaimer, if required, shall be approved by the CCLC. An 
accredited sponsor shall not link to any web page on the State 
Bar of Georgia without the written approval of the State Bar of 
Georgia and subject to any requirements and restriction that may 
be placed upon such approval.

(7) Revocation of Accredited Sponsor Status. The CCLC 
may, with or without cause, at its sole discretion, revoke the 
accredited sponsor status of any CLE provider.

(8) In-House/Self-Study CLE. The Commission recog-
nizes that law firms, corporate legal departments and similar 
entities, either alone or in conjunction with each other, will 
develop and present In-House continuing legal education 
activities to assist their member attorneys in maintaining 
their professional competence. The Commission further rec-
ognizes that these In-House CLE activities often are designed 
to address matters most relevant to a firm’s own attorneys. 
However, it is also educational and beneficial for attorneys 
to meet and learn from colleagues who practice in other firms, 
corporate legal departments, or similar entities including 
sole practitioners.

The Commission recognizes that active member attorneys 
on an individual basis may participate in distance learning CLE 
activities, which constitutes Self-Study.

These In-House/Self-Study CLE activities may be 
approved for credit under these Rules and Regulations plus the 
following additional conditions:

a. All In-House/Self-Study CLE activities shall be 
designed specifically as an organized program of learning.

b. All In-House/Self-Study CLE activities must be 
open to observation by members of the CCLC and its staff;

c. Experienced attorneys must substantially contribute 
to the development and presentation of all In-House/Self-
Study CLE activities;

d. In-House/Self-Study CLE activities must be sched-
uled at a time and location so as to be free of interruptions 
from telephone calls and other office matters.

e. Up to six (6) CLE hours may be earned by an 
attorney in a calendar year through any combination of 
approved In-House/Self-Study activities. In addition, up 
to six hours of In-House/Self-Study credit may be carried 
forward and applied to In-House/Self-Study CLE for the 
next calendar year or carried back to the previous year to 
satisfy a CLE deficiency as long as the In-House/Self-Study 
limit for that year has not been met. While In-House credits 
count toward this six (6) CLE hour annual limit for all 
members of the sponsoring law firm or legal department, 
non-member attorneys who attend those In-House CLE 
programs will receive regular credit that does not count 
toward the six (6) CLE hour annual limit. For example, if a 
law firm conducts a seminar attended both by its partners 
or associates and by in-house counsel of its corporate client 
or other invited attorney guests, these credits would count 
toward the six (6) hour limit for the firm’s partners and 
associates, but not for the non-member guests.

(9) Facilities. Sponsors ordinarily must provide a facility 
with adequate lighting, temperature controlled ventilation, and 
a designated non-smoking area. For a non-clinical CLE activ-
ity, the facility should be set up in classroom or similar style to 
provide a writing surface for each pre-registered attendee, to 
provide a minimum of two linear feet of table space per chair, 
and should provide sufficient space behind the chairs in each row 
to permit easy access and exit to each seat. Crowding in the facil-
ity detracts from the learning process and will not be permitted.

(10) Written Materials. Qualifying written materials 
shall specifically address each of the topics of the seminar. 
These materials must be prepared by the speaker (or some-
one acting under his or her direct supervision) and shall be 
distributed to all attendees at or before the time the semi-
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nar is held. There are essentially three rationales for these 
requirements. First, they ensure speaker organization and 
preparation. Second, they alleviate the need for attendees to 
take notes and allow them to concentrate on the oral presenta-
tions. Finally, they provide a valuable reference tool for the 
attendees after they leave the seminar.

Examples of written materials which alone would not 
qualify include, but are not limited to, the following: (1) topical 
outlines; (2) topical outlines with case citations; (3) copies of 
statutes or cases; (4) copies of leases, contracts, wills and other 
legal instruments (unless accompanied by qualifying explanato-
ry text); (5) hornbooks (unless speaker prepared and on point); 
(6) casebooks; (7) subsequently prepared transcripts.

The quality of oral presentations and the overall educa-
tional value of the seminar will not excuse the written materials 
accreditation requirement.

It is recognized that on rare occasions, or for unique top-
ics, preparation of written materials may not be possible or 
appropriate. Thus, for example, where the particular law which 
is the topic of a seminar changes dramatically immediately 
before the seminar is given, the prepared materials may be 
rendered obsolete. Likewise, written materials may not always 
be suitable for a clinical program on oral advocacy. In these 
exceptional circumstances, the requirements of this regulation 
may not apply. If there is any question as to whether written 
materials are required for a given topic, the sponsor is advised 
to contact the Commission in advance of the seminar.

(11) Sponsor Records. In addition to the required atten-
dance records, sponsors are encouraged, though not required, 
to solicit written evaluations of each sponsored program from 
its attendees and to maintain for at least two years after the 
program all such evaluations received, both for the sponsor’s 
benefit and for furnishing to the Commission upon its request. A 
sponsor’s policy either to solicit and maintain such evaluations 
or not to do so may be considered by the Commission as a fac-
tor bearing on the sponsor’s accreditation.

(12) Primary Objective Test. The primary objective of 
CLE shall be to increase the attendee’s professional compe-
tence as a lawyer. Worthwhile professional activities which 
have other primary objectives are encouraged, but do not meet 
the accreditation standards for CLE credit. Bar meetings, 
service on committees, jury duty, and client development or 
marketing seminars are examples of activities which do not 
meet the primary objective test.

(13) ADR CLE. CLE activities which train attorneys in 
the generally accepted processes of alternative dispute resolu-
tion are consistent with Accreditation Standards 1 and 2 where 
such programs meet the other criteria set forth herein

(14) Practice Management CLE. (CLE activities relating 
to the development and management of a law practice includ-
ing client relations) Practice Management CLE includes, but is 
not limited to, those activities which (1) teach lawyers how to 
organize and manage their law practices so as to promote the 
efficient, economical and competent delivery of legal services; 
and (2) teach lawyers how to create and maintain good cli-
ent relations consistent with existing ethical and professional 
guidelines so as to eliminate malpractice claims and bar griev-
ances while improving service to the client and the public image 
of the profession. Practice Management CLE is consistent with 
Accreditation Standards 1 and 2 where such programs meet the 
other criteria set forth herein.

(15) CLE Delivery Formats. In addition to traditional 
approved continuing legal education activities attended 
live and in-person by groups of attorneys, distance learning 
delivery formats are acceptable provided they are designed 
specifically as organized programs of learning and meet 
the other accreditation standards set out in these Rules and 
Regulations. These distance learning CLE activities may be 
attended by an individual attorney with no minimum number 
of attendees needed to receive approved MCLE credit, but 
must comply with the In-House/Self-Study CLE Regulation 8 to 
Rule 8-106(B). Examples of qualifying distance learning for-
mats include: live CLE activities presented via video or audio 
replays of live CLE activities; on-line computer CLE activities, 
CD-ROM and DVD interactive CLE activities; and written 
correspondence CLE courses. When attended by an individual 
attorney, the distance learning activity constitutes Self-Study 
CLE. Examples of non-qualifying educational activities that 
are encouraged on a non-MCLE approved credit basis include: 
reading cases and advance sheets, legal research, internet chat 
groups and jury duty. 

Rule 8-107. Grace Period and Noncompliance.
 (A) Grace Period

(1) Members who are deficient in their CLE, fees, or other 
requirements at the end of a calendar year are entitled to an auto-
matic grace period until March 31st of the succeeding year to 
make up their deficiency. This does not change the requirement 
that members file their annual report by January 31st.

(2) Members who remain deficient on April 1st of the suc-
ceeding year shall pay a late CLE fee in an amount to be set by the 
Commission.

 (B) Noncompliance
(1) Notice. Members who remain deficient in their CLE, 

annual report filing, fees, or other requirements on April 1st of 
the succeeding year are in noncompliance. The Commission shall 
so notify the members by first class mail to the member’s current 
address contained in the membership records of the State Bar of 
Georgia. Service or actual receipt is not a prerequisite to actions 
authorized by these Rules.

(2) Hearing. Members may contest their noncompliance by 
requesting a hearing before the Commission. The request should 
be in writing, contain the reasons for their contest, and be made 
within 60 days of the date of the notice of noncompliance mailed 
by the Commission. The Commission shall hear the matter at its 
next meeting. No action will be taken while hearings are pending.

(3) Report. The Commission shall report to the Supreme Court 
those members who remain in noncompliance after the time to request 
hearings has expired or any requested hearings have been held.

(4) Supreme Court of Georgia Action. Upon receipt from 
the Commission of a report of noncompliance, the Supreme Court 
of Georgia shall enter an order it deems appropriate including an 
allowance of additional time for compliance or summary suspen-
sion from the practice of law until further order of the Court.

Regulation
(1) Late CLE Fees: An attorney who does not complete 

the annual, minimum CLE requirement until after March 31st 
of the following year shall pay a $100 late CLE fee. This fee 
shall be due April 1st. Thereafter, if the attorney’s CLE defi-
ciency is not corrected by September 30th of the same year, or 
if the $100 late CLE remains unpaid on that September 30th, an 
additional $150 late fee shall be due immediately.

Rule 8-108. Reinstatement.
 An active member suspended under the provisions of these rules 
may be reinstated by the Court upon motion of the Commission and upon 
a showing that the delinquency has been corrected and payment to the 
Commission of a uniform reinstatement fee fixed by the Commission.

Regulations
(1) Reinstatement Fee. The uniform reinstatement fee 

is $500 for a member’s first reinstatement, $1,000 for a sec-
ond reinstatement by the same member, and $2,000 for all 
subsequent reinstatements by the same member. This fee must 
accompany the reinstatement motion. It shall not be waived and 
is non-refundable in the event reinstatement is not granted.

(2) Policy. Reinstatement will be granted only upon a 
showing that the member has attended sufficient approved CLE 
activity to make-up the deficiencies causing the suspension 
and all deficiencies in subsequent years. Also, the member’s 
progress toward meeting MCLE requirements in the calendar 
year in which the reinstatement is requested will be included as 
information in the CCLC’s motion to the Supreme Court.

(3) Motion. The motion for reinstatement shall list the 
CLE activities by course number, sponsor, location, dates and 
hours. It shall be accompanied by proof of attendance, any 
attendee fee that may be due, and the reinstatement fee.

(4) CCLC Action. If the suspended member is found to be 
in compliance, the CCLC will file a motion with the Supreme 
Court of Georgia setting forth the facts along with its recom-
mendation which may or may not be that reinstatement be 
granted. The Supreme Court will make the final decision on 
reinstatement. If the suspended member is found to not be in 
compliance, the CCLC will inform him of the curative actions 
necessary to cure his or her deficiencies.

Rule 8-109. Confidentiality.
 Records of the Commission are not confidential.

Rule 8-110. Immunity.
 The State Bar of Georgia, its employees, the Standards of the 
Profession Committee members and advisory, the Commission on 
Continuing Lawyer Competency, its employees, members and advisory, 
the Chief Justice’s Commission on Professionalism, its employees, 
members, and advisors shall be absolutely immune from civil liability of 
all acts in the course of their official duties.

Rule 8-111. No longer applicable.
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Rule 8-112. Foreign Law Consultants.
 Foreign law consultant members of the State Bar of Georgia shall 
be subject to and shall comply with the provisions of this Part VIII in 
the same manner and to the extent as active members of the State Bar 
of Georgia.

PART IX 
PROFESSIONALISM

Rule 9-101. Purpose.
 This Part of the State Bar Rules is adopted in recognition of the 
importance of professionalism as the ultimate hallmark of the practice of 
law. The purpose of this Part is to create within the State Bar of Georgia 
a Commission to identify, enunciate and encourage adherence to non-
mandatory standards of professional conduct. These standards should 
involve aspirations higher than those required by the Georgia Rules of 
Professional Conduct in Part IV.

Rule 9-102. Chief Justice’s Commission on Professionalism.
 (A) Membership, Appointment and Terms
 There is established a permanent Commission of the State Bar of 
Georgia known as the Chief Justice’s Commission on Professionalism. 
The Commission shall consist of twenty-two (22) members as follows: 
(1) the Chief Justice of the Supreme Court of Georgia or his or her des-
ignee who shall serve as Chair of the Commission; (2) The Chief Judge 
of the Court of Appeals or his or her designee; (3) one superior court 
judge designated by the Council of Superior Court Judges; (4) one state 
court judge designated by the Council of State Court Judges; (5) five 
law school faculty members designated by the deans of the accredited 
law schools in the State of Georgia, one of whom must be a member of 
the State Bar Committee on Professionalism; provided, however, such 
faculty members shall not be from the same law school; (6) two non-
lawyer citizens from the public at large; (7) the President of the State Bar 
of Georgia; (8) the President of the Young Lawyers Division of the State 
Bar of Georgia; (9) one Federal District Judge; and (10) eight members 
of the State Bar of Georgia actively engaged in the practice of law, one of 
whom must be employed by a unit of federal, state, or local government, 
one must be engaged primarily in criminal defense practice, one must be 
a federal or state prosecutor, and one must be in-house counsel.
 Three of the practicing lawyers and one of the non-lawyer 
citizens from the public at large shall be appointed by the Board of 
Governors of the State Bar of Georgia. The remaining members of 
the Commission, with the exception of the President of the State Bar 
of Georgia, the President of the Young Lawyers Division of the State 
Bar of Georgia, the superior court judge, and the state court judge, 
shall be appointed by the Supreme Court of Georgia. The terms of 
the members of the Commission shall be staggered and that shall be 
accomplished by the initial appointments being as follows: two of the 
practicing lawyer members appointed by the Board of Governors shall 
serve until the conclusion of the State Bar of Georgia Annual Meeting 
in 1990; the non-lawyer general public member shall serve until the 
conclusion of the State Bar of Georgia Annual Meeting in 1990; the 
superior court judge member, one practicing lawyer member appointed 
by the Board of Governors and one law faculty member shall serve 
until the conclusion of the State Bar of Georgia Annual Meeting in 
1991. The remaining members of the Commission shall serve until 
the conclusion of the Annual Meeting of the State Bar of Georgia in 
1992. Thereafter, the superior court judge member shall serve for a 
two year term as designated by the Council of Superior Court Judges, 
the state court judge member shall serve for a two-year term as desig-
nated by the Council of State Court Judges, and all other members of 
the Commission shall serve for three (3) year terms and no member 
(except the Chief Justice, that member appointed by the Court of 
Appeals, and the law school representatives) may serve more than two 
(2) terms on the Commission.
 (B) Powers and Duties of the Commission
 The Commission’s major responsibilities shall be:

(1) To consider efforts by lawyers and judges to improve the 
administration of justice;

(2) To examine ways of making the system of justice more 
accessible to the public;

(3) To monitor and coordinate Georgia’s professionalism 
efforts in such institutional settings as its bar, courts, law schools 
and law firms;

(4) To monitor professionalism efforts in jurisdictions outside 
Georgia;

(5) To conduct a study and issue a report on the present state 
of professionalism within Georgia;

(6) To plan the yearly Convocation on Professionalism;
(7) To promote various regional convocations on profes-

sionalism;
(8) To provide guidance and support to the Commission on 

Continuing Lawyer Competency in its implementation and execu-
tion of the continuing legal education professionalism requirement;

(9) To help implement a professionalism component in the 
Bridge-the-Gap program;

(10) To make recommendations to the Supreme Court of 
Georgia and the State Bar of Georgia concerning additional means 
by which professionalism can be enhanced;

(11) To receive and administer gifts and grants; and
(12) The Commission shall have no authority to impose sanc-

tions of any kind upon any member of the State Bar of Georgia.
 (C) Finances
 Funding for the Chief Justice’s Commission on Professionalism 
shall be provided by an additional surcharge for each active State Bar 
of Georgia member who attends a course in professionalism sponsored 
by the Institute of Continuing Legal Education (ICLE) or by any other 
sponsor approved by the Commission. The rate shall be set annually by 
the Chief Justice’s Commission on Professionalism, and the surcharge 
shall be remitted directly to it by ICLE, by any other such sponsor, or, in 
an appropriate case, by the individual State Bar of Georgia member who 
attended a course in professionalism approved by the Commission.

A LAWYER’S CREED

 To my clients, I offer faithfulness, competence, diligence, and 
good judgment. I will strive to represent you as I would want to be rep-
resented and to be worthy of your trust.

 To the opposing parties and their counsel, I offer fairness, integ-
rity, and civility. I will seek reconciliation and, if we fail, I will strive to 
make our dispute a dignified one.

 To the courts, and other tribunals, and to those who assist them, 
I offer respect, candor, and courtesy. I will strive to do honor to the 
search for justice.

 To my colleagues in the practice of law, I offer concern for your 
welfare. I will strive to make our association a professional friendship.

 To the profession, I offer assistance. I will strive to keep our business 
a profession and our profession a calling in the spirit of public service.

 To the public and our systems of justice, I offer service. I will 
strive to improve the law and our legal system, to make the law and our 
legal system available to all, and to seek the common good through the 
representation of my clients.

ASPIRATIONAL STATEMENT 
ON PROFESSIONALISM

 The Court believes there are unfortunate trends of commercial-
ization and loss of professional community in the current practice of 
law. These trends are manifested in an undue emphasis on the financial 
rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems 
of justice, and a lack of regard for others and for the common good. As 
a community of professionals, we should strive to make the internal 
rewards of service, craft, and character, and not the external reward of 
financial gain, the primary rewards of the practice of law. In our prac-
tices we should remember that the primary justification for who we are 
and what we do is the common good we can achieve through the faithful 
representation of people who desire to resolve their disputes in a peace-
ful manner and to prevent future disputes. We should remember, and 
we should help our clients remember, that the way in which our clients 
resolve their disputes defines part of the character of our society and we 
should act accordingly.
 As professionals, we need aspirational ideals to help bind us 
together in a professional community. Accordingly, the Court issues the 
following Aspirational Statement setting forth general and specific aspi-
rational ideals of our profession. This statement is a beginning list of the 
ideals of our profession. It is primarily illustrative. Our purpose is not 
to regulate, and certainly not to provide a basis for discipline, but rather 
to assist the Bar’s efforts to maintain a professionalism that can stand 
against the negative trends of commercialization and loss of community. 
It is the Court’s hope that Georgia’s lawyers, judges, and legal educators 
will use the following aspirational ideals to reexamine the justifications 
of the practice of law in our society and to consider the implications of 
those justifications for their conduct. The Court feels that enhancement 
of professionalism can be best brought about by the cooperative efforts 
of the organized bar, the courts, and the law schools with each group 
working independently, but also jointly in that effort.

GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, 
before selfish interests.
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(b) To model for others, and particularly for my clients, the respect 
due to those we call upon to resolve our disputes and the regard due to 
all participants in our dispute resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activi-
ties including discrimination on the basis of race, religion, sex, age, 
handicap, veteran status, or national origin. The social goals of equal-
ity and fairness will be personal goals for me.

(d) To preserve and improve the law, the legal system, and other dis-
pute resolution processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution 
processes available to all.

(f) To practice with a personal commitment to the rules governing our 
profession and to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my 
conduct. The dignity and the integrity of our profession is an inheritance 
that must be maintained by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit 
me to be the moral voice of clients to the public in advocacy while being 
the moral voice of the public to clients in counseling. Good lawyering 
should be a moral achievement for both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of 
public service.

SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making. As a professional, I should:

(1) Counsel clients about all forms of dispute resolution;
(2) Counsel clients about the value of cooperation as a means 
toward the productive resolution of disputes;
(3) Maintain the sympathetic detachment that permits objec-
tive and independent advice to clients;
(4) Communicate promptly and clearly with clients; and
(5) Reach clear agreements with clients concerning the 
nature of the representation.

(c) To fair and equitable fee agreements. As a professional, I should:

(1) Discuss alternative methods of charging fees with all 
clients;
(2) Offer fee arrangements that reflect the true value of the 
services rendered;
(3) Reach agreements with clients as early in the relationship 
as possible;
(4) Determine the amount of fees by consideration of many 
factors and not just time spent by the attorney;
(5) Provide written agreements as to all fee arrangements; and
(6) Resolve all fee disputes through the arbitration methods 
provided by the State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance 
of conflicting loyalties in a manner designed to achieve the fidelity to 
clients that is the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the 
competent representation of all parties. As a professional, I should:

(1) Notify opposing counsel in a timely fashion of any can-
celed appearance;
(2) Grant reasonable requests for extensions or scheduling 
changes; and
(3) Consult with opposing counsel in the scheduling of 
appearances, meetings, and depositions.

(b) To treat opposing counsel in a manner consistent with his or her 
professional obligations and consistent with the dignity of the search for 
justice. As a professional, I should:

(1) Not serve motions or pleadings in such a manner or at such 
a time as to preclude opportunity for a competent response;
(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;
(4) Avoid rudeness and other acts of disrespect in all meet-
ings including depositions and negotiations;
(5) Prepare documents that accurately reflect the agreement 
of all parties; and
(6) Clearly identify all changes made in documents submit-
ted by opposing counsel for review.

As to the courts, other tribunals, and to those who assist them, I will 
aspire:

(a) To represent my clients in a manner consistent with the proper 
functioning of a fair, efficient, and humane system of justice. As a pro-
fessional, I should:

(1) Avoid non-essential litigation and non-essential pleading 
in litigation;
(2) Explore the possibilities of settlement of all litigated matters;
(3) Seek non-coerced agreement between the parties on pro-
cedural and discovery matters;
(4) Avoid all delays not dictated by a competent presentation 
of a client’s claims;
(5) Prevent misuses of court time by verifying the availabil-
ity of key participants for scheduled appearances before the 
court and by being punctual; and
(6) Advise clients about the obligations of civility, courtesy, 
fairness, cooperation, and other proper behavior expected of 
those who use our systems of justice.

(b) To model for others the respect due to our courts. As a professional 
I should:

(1) Act with complete honesty;
(2) Know court rules and procedures;
(3) Give appropriate deference to court rulings;
(4) Avoid undue familiarity with members of the judiciary;
(5) Avoid unfounded, unsubstantiated, or unjustified public 
criticism of members of the judiciary;
(6) Show respect by attire and demeanor;
(7) Assist the judiciary in determining the applicable law; and
(8) Seek to understand the judiciary’s obligations of 
informed and impartial decision making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a 
whole person; and

(c) To assist my colleagues to become better people in the practice of 
law and to accept their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law. As a professional, I should:

(1) Assist in continuing legal education efforts;
(2) Assist in organized bar activities; and
(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering. 
As a professional, I should:

(1) Assist in bar admissions activities;
(2) Report violations of ethical regulations by fellow law-
yers; and
(3) Assist in the enforcement of the legal and ethical stan-
dards imposed upon all lawyers.

As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their 
conduct.

(b) To consider the effect of my conduct on the image of our systems of 
justice including the social effect of advertising methods. As a profes-
sional, I should ensure that any advertisement of my services:

(1) Is consistent with the dignity of the justice system and a 
learned profession;
(2) Provides a beneficial service to the public by providing 
accurate information about the availability of legal services;
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(3) Educates the public about the law and the legal system;
(4) Provides completely honest and straightforward informa-
tion about my qualifications, fees, and costs; and
(5) Does not imply that clients’ legal needs can be met only 
through aggressive tactics.

(c) To provide the pro bono representation that is necessary to make our 
system of justice available to all.

(d) To support organizations that provide pro bono representation to 
indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;
(2) Assisting in the education of the public concerning our 
laws and legal system;
(3) Commenting publicly upon our laws; and
(4) Using other appropriate methods of effecting positive 
change in our laws and legal system.

PART X 
CLIENTS’ SECURITY FUND

PREAMBLE
 The purpose of the Clients’ Security Fund is to promote public 
confidence in the administration of justice and the integrity of the legal 
profession by providing monetary relief to persons who suffer reimburs-
able losses as a result of the dishonest conduct of members of the State 
Bar of Georgia.

Rule 10-101. Fund Established.
 There is established a separate fund of the State Bar of Georgia des-
ignated “Clients’ Security Fund of the State Bar of Georgia”. There is also 
established a Clients’ Security Fund Board of Trustees which shall receive, 
hold, manage and disburse from the Fund such monies as may from time to 
time be appropriated to it by the State Bar of Georgia, or received through 
voluntary contributions, income from investments or other funding sources.

Rule 10-102. Definitions.
For this rule, the following terms shall have the following 

meanings:
(a) The “Board” means the Clients’ Security Fund Board of  

Trustees. 
(b) “Claimant” means one who files a claim for reimburse-

ment with the Board of Trustees.
(c) The “Fund” means the Clients’ Security Fund of the State 

Bar of Georgia.
(d) “Lawyer” means one who, at the time of the commence-

ment of his or her handling of the matter in which the loss arose, 
was a Member of the State Bar of Georgia.

Rule 10-103. Funding.
(a) The State Bar of Georgia shall provide funding for the 

payment of claims and the costs of administering the Fund. In 
any year following a year in which the gross aggregate balance 
of the Fund falls below $1,000,000, the State Bar of Georgia 
shall assess and collect from each dues-paying member a pro rata 
share of the difference between the actual Fund balance and $1 
million, provided that such assessments shall not exceed $25 in 
any single year. The aggregate amount paid to claimants from 
the Fund in any year shall not exceed $500,000. The Board of 
Governors may from time to time adjust the Fund’s minimum 
aggregate balance, maximum annual payout, or maximum annual 
assessment to advance the purposes of the Fund or to preserve 
the fiscal integrity of the Fund.

(b) All monies or other assets of the Fund shall constitute 
a trust and shall be held in the name of the Fund, subject to the 
direction of the Board.

(c) No disbursements shall be made from the Fund except by 
the Board of Trustees.

Rule 10-104. Board of Trustees.
(a) The Board of Trustees shall consist of six lawyers and 

one (1) non-lawyer appointed by the President of the State Bar of 
Georgia. The initial appointments to the Board shall be of such 
terms as to result in the staggered expiration of the terms of all 
members of the Board. Thereafter, the appointments shall be for a 
term of five (5) years.

(b) Vacancies shall be filled by appointment of the President 
of the State Bar of Georgia for any unexpired term.

(c) The Board members shall select a chairperson, and such 
other officers as the Board members deem appropriate. 

(d) A quorum for the transaction of business at any meeting 
of the Board shall consist of three current members in attendance. 

(e) The Board may adopt a regulation to terminate Trustees 
who fail to regularly attend meetings and may adopt additional 
regulations for the administration of the Fund which are not other-
wise inconsistent with these rules. 

Rule 10-105. Investigations.
(a) The Board shall review every claim, and in its discretion, 

will investigate to the extent the Board deems appropriate those 
claims which appear to meet the requirements for payment as 
described in these rules.

(b) The Board may approve for payment from the fund such 
claims as are found, after investigation, to be meritorious and in 
accordance with these rules.

(c) Applications for relief shall be submitted on forms pre-
scribed by the Board.

Rule 10-106. Eligible Claims.
(a) The loss must be caused by the dishonest conduct of the 

lawyer and shall have arisen out of and by reason of a lawyer-
client relationship, or a fiduciary relationship, between the lawyer 
and the claimant.

(b) As used in these Rules, “dishonest conduct” means 
wrongful acts committed by a lawyer in the nature of theft or 
embezzlement of money or the wrongful taking or conversion of 
money, property or other things of value.

(c) A complaint against the lawyer who caused or is alleged 
to have caused such loss shall have been filed with the State 
Disciplinary Board of the State Bar of Georgia and final disposi-
tion of such complaint has been made resulting in disciplinary 
action against the lawyer in the form of indefinite suspension, dis-
barment, or voluntary surrender of license.

(d) The claim shall be filed no later than two years after the 
date of final disciplinary action by the Supreme Court of Georgia. In 
the event disciplinary action cannot be prosecuted due to the fact that 
the attorney is either deceased or cannot be located, the claim shall be 
filed no later than five years after the dishonest conduct was first dis-
covered by the applicant; provided, however, the claim shall be filed 
no later than seven years after the dishonest conduct occurred.

(e) Except as provided by Section (f) of this Rule, the follow-
ing losses shall not be reimbursable:

(1) Losses incurred by spouses, children, parents, 
grandparents, siblings, partners, associates and employees of 
lawyer(s) causing the losses;

(2) Losses covered by any bond, surety agreement, or 
insurance contract to the extent covered thereby, including any 
loss to which any bonding agent, surety or insurer is subrogated, 
to the extent of that subrogated interest;

(3) Losses incurred by any financial institution which are 
recoverable under a “banker’s blanket bond” or similar com-
monly available insurance or surety contract;

(4) Losses incurred by any business entity controlled by the 
lawyer, or any person or entity described in Section (e) (1) hereof;

(5) Losses incurred by any governmental entity or agency;
(6) Losses incurred by corporations or partnerships, 

including general or limited.
(f) In cases of extreme hardship or special and unusual cir-

cumstances, the Board may, in its discretion, recognize a claim 
which otherwise would be excluded under these Rules in order to 
achieve the purpose of the Fund.

(g) In cases where it appears that there will be unjust enrich-
ment, or the claimant unreasonably or knowingly contributed to 
the loss, the Board may, in its discretion, deny the claim.

(h) The Board shall require the applicant to exhaust his or her 
civil remedies unless the Board determines that the pursuit of the 
civil claim is not feasible or practical.

Rule 10-107. Payments.
(a) If, in the judgment of the Board, a reimbursable loss has 

been sustained by a claimant and the circumstances warrant relief, 
then, after taking into consideration the resources of the Fund and 
the priority to be assigned to such application in the discretion of 
the Board, the Board may, in the exercise of its discretion, as a 
matter of grace and not of right, grant monetary relief.

(b) Such monetary relief shall be in such an amount as the 
Board may determine and shall be payable in such a manner and 
upon such conditions and terms as the Board shall prescribe.

Rule 10-108. No Legal Right to Payment.
 No person shall have any legal right to payment or reimburse-
ment from the Fund whether as a claimant, third-party beneficiary, or 
otherwise.

Rule 10-109. Restitution and Subrogation.
(a) A lawyer whose dishonest conduct results in reimburse-

ment to a claimant shall be liable to the Fund for restitution; the 
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Board may bring such action as it deems advisable to enforce 
such obligation.

(b) As a condition of reimbursement, a claimant shall be 
required to provide the Fund with a pro tanto transfer of the claim-
ant’s rights against the lawyer, the lawyer’s legal representative, 
estate or assigns, and the claimant’s rights against any third party 
or entity who may be liable for the claimant’s loss.

(c) No petition for reinstatement to practice law in the state 
of Georgia shall be granted until the petitioner has made restitution 
to the Clients’ Security Fund for all amounts paid by the Fund as a 
result of the petitioner’s conduct plus accrued interest.

Rule 10-110. Immunity.
 The Trustees, employees and agents of the Board shall be abso-
lutely immune from civil liability for all acts in the course of their 
official duties. Absolute immunity shall also extend to claimants and 
lawyers who assist claimants for all communications to the Fund.

Rule 10-111. Confidentiality.
(a) Claims, proceedings and reports involving claims 

for reimbursement are confidential until the Board authorizes 
reimbursement to the claimant, except as provided below. After 
payment of the reimbursement, the Board may publicize the nature 
of the claim, the amount of reimbursement, and the name of the 
lawyer. The name and the address of the claimant shall not be pub-
licized by the Board unless specific permission has been granted 
by the claimant.

(b) This Rule shall not be construed to deny access to rel-
evant information by professional discipline agencies or other law 
enforcement authorities as the Board shall authorize, or the release 
of statistical information which does not disclose the identity of 
the lawyer or the parties.

(c) In the event a lawyer whose conduct resulted in the pay-
ment of a claim files a petition for reinstatement to the practice of 
law, the Board shall release all information pertaining to the claim 
to the Board to Determine Fitness of Bar Applicants as may be 
pertinent to the reinstatement proceeding.

Rule 10-112. Repeal of Resolution.
 Any Resolution of the State Bar of Georgia currently in force 
and covering the subject matter of these Rules 10-101 through 10-112, 
shall be repealed upon adoption of these Rules by the Supreme Court 
of Georgia.

PART XI 
LAW PRACTICE MANAGEMENT PROGRAM

PREAMBLE
 The purpose of the Law Practice Management Program is to 
provide law office management consulting services and materials to 
the members of the State Bar of Georgia, and thereby to facilitate and 
improve the delivery of legal services to the public.

CHAPTER 1 
CONFIDENTIALITY

Rule 11-101. Confidentiality.
 Information obtained by the staff of the Law Practice Management 
Program shall be confidential unless the affected attorney otherwise 
elects or unless the information clearly shows the attorney intends to 
engage in criminal conduct in the future.

CHAPTER 2 
OVERSIGHT COMMITTEE

Rule 11-201. Committee.
 The advisory and oversight responsibility for this program will be 
vested in the Law Practice Management Committee (“Committee”).

Rule 11-202. Membership.
 The Committee shall consist of nine members, at least three of 
whom shall be members of the Board of Governors of the State Bar 
of Georgia at the time of their appointment. The Director of the Law 
Practice Management Program, the Executive Director of the State 
Bar of Georgia, or his or her designee, and the Executive Director of 
the Young Lawyers Division of the State Bar of Georgia shall be non-
voting, ex-officio members of the Committee.

Rule 11-203. Terms.
(a) Initially, three members of the Committee, including at 

least one member of the Board of Governors, shall be appointed by 
the Immediate Past President for one-year terms; three members 
of the Committee, including at least one member of the Board 
of Governors, shall be appointed by the President for two-year 
terms; and three members of the Committee, including at least 
one member of the Board of Governors, shall be appointed by the 
President-Elect for three-year terms. The President of the State Bar 

of Georgia shall appoint the chairperson of the Committee during 
the initial year from among the members. These appointments 
shall become effective July 1, 1995, and shall be made by those 
serving at that time in the offices of Immediate Past President, 
President and President-Elect. 

(b) In each year following the initial year, the President-Elect 
shall appoint three members, at least one of whom shall be a mem-
ber of the Board of Governors at the time of their appointment, to 
three-year terms.

(c) The Committee shall elect a chairperson and such other 
officers as the Committee members deem appropriate. 

(d) Vacancies shall be filled by appointment of the President 
of the State Bar of Georgia for any unexpired term.

Rule 11-204. Purpose and Responsibility.
 The Committee shall meet for the purposes of oversight of the 
Law Practice Management Program, coordination of the Program’s 
goals, and implementation of directives and resolutions from the Board 
of Governors. Additionally, the Committee will from time to time devel-
op recommendations for submission to the Executive Committee and the 
Board of Governors with regard to the funding, staffing, administration, 
and operation of the program, which may include proposed changes to 
Bylaws or Rules of the State Bar of Georgia.

Rule 11-205. Staff and Funding.
 The State Bar of Georgia may provide such staff as it deems nec-
essary, including a Director and support staff. The work of the Director 
and staff shall be funded through the general budget of the State Bar of 
Georgia or through donations and grants from foundations or other pub-
lic or private sources. The income generated by this program through 
consultation fees, sales of materials, and other means shall be remitted 
directly to the State Bar of Georgia by the Director and staff.

Rule 11-206. Consultation Fees.
 The Committee shall be authorized to charge consultation fees and 
costs for materials in conjunction with law practice management services.

Rule 11-207. Immunity.
 The State Bar of Georgia, its employees, and members of the 
Committee shall be absolutely immune from civil liability for all acts in 
the course of their official duties.

PART XII 
CONSUMER ASSISTANCE PROGRAM

PREAMBLE
 The purpose of the Consumer Assistance Program is to respond to 
inquiries from the public regarding State Bar of Georgia members and 
to assist the public through informal methods including the resolution of 
inquiries which may involve minor violations of the disciplinary stan-
dards set forth in Part IV of these Rules.

Rule 12-101. Consumer Assistance Committee.
 The advisory and oversight responsibility for this program will be 
vested in the Consumer Assistance Committee (“Committee”).

Rule 12-102. Consumer Assistance Committee; Membership and Terms.
(a) The Committee shall consist of eight members includ-

ing seven State Bar of Georgia members and one public member. 
At least two-thirds of the State Bar of Georgia members shall be 
members of the Board of Governors of the State Bar at the time 
of their appointment. Committee members shall serve staggered 
three-year terms. The number of members shall be subject to 
change by a majority vote of the Board of Governors but shall 
never be less than five.

(b) The public member shall be appointed by the Supreme 
Court of Georgia for a three year term. All other Committee mem-
bers shall be appointed by the President of the Bar for three year 
terms except, initially, two Committee members shall be appointed 
for one-year terms, two members shall be appointed for two-year 
terms, and two members shall be appointed for a three-year term. 
Committee terms shall begin with the operational year of the State 
Bar of Georgia. Should additional members be approved, their 
three-year terms shall be assigned in such fashion as to best maintain 
uniformity in the number of members to be appointed each year.

(c) The Committee shall elect a chairperson and such other 
officers as the Committee members deemed appropriate.

(d) Vacancies shall be filled by appointment of the President 
of the State Bar of Georgia for any unexpired term.

Rule 12-103. Committee Purpose and Responsibility.
 The Committee shall meet for the purposes of oversight of the 
Consumer Assistance Program, coordination of the program’s goals 
and implementation of directives and resolutions from the Board of 
Governors. The Committee shall have authority to adopt additional reg-
ulations for the administration of the program which are not otherwise 
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inconsistent with these rules. Additionally, the Committee will develop 
recommendations for submission to the Executive Committee and the 
Board of Governors with regard to the funding, staffing, administration, 
and operation of the program, which may include proposed changes to 
Bylaws and Rules of the State Bar of Georgia.

Rule 12-104. Staff and Funding.
 The State Bar of Georgia shall provide such staff as it deems 
necessary. The program shall be funded through the general budget of 
the State Bar of Georgia and, when appropriate, through donations and 
grants from foundations and other public and private sources.

Rule 12-105. Supervision.
 The Consumer Assistance Program shall operate under the super-
vision of the Executive Director of the State Bar of Georgia.

Rule 12-106. Procedures.
 Inquiries concerning State Bar of Georgia members may be 
received by Consumer Assistance staff in writing, in person and by 
telephone. Consumer Assistance staff shall have the authority to contact 
the attorney involved and conduct other limited investigation neces-
sary to determine if the inquiry can be resolved in an informal method 
either through communications with Consumer Assistance staff or by 
referral to other State Bar of Georgia programs including but not limited 
to Fee Arbitration, Clients’ Security Fund, Law Practice Management 
Program, and the Lawyer Assistance Program.
 If the conduct which is the subject of the inquiry appears to violate 
one of the standards of conduct set forth in Part IV of the Bar Rules, 
Consumer Assistance staff shall have independent authority to deter-
mine whether the matter can either be resolved informally or should be 
referred to the Office of the General Counsel for further screening under 
Part IV of the Bar Rules.
 Consumer Assistance staff shall follow written guidelines devel-
oped and established by the Consumer Assistance Committee with the 
advice and counsel of the General Counsel and Executive Director of 
the State Bar of Georgia and approved by the Executive Committee and 
Board of Governors of the State Bar.
 Regardless of any decision made by Consumer Assistance staff, 
any individual shall have the right to request grievance forms and file a 
grievance under Part IV of the Bar Rules.
 In the event a bar member who is the subject of any inquiry 
disagrees with the voluntary resolution recommended by Consumer 
Assistance staff, staff may refer the matter to the Office of the General 
Counsel for further screening under Part IV of the Bar Rules.

Rule 12-107. Confidentiality of Proceedings.
(a) All investigations and proceedings provided for herein 

shall be confidential unless the Respondent otherwise elects or as 
hereinafter provided in this Rule and Part IV of the Bar Rules.

(b) Except as expressly permitted by these Rules, no person 
connected with the Consumer Assistance Program shall disclose 
information concerning or comment on any proceeding under Part 
XII of these rules.

(1) Nothing in the Rules shall prohibit truthful and accu-
rate public statements of fact about a proceeding under Part 
XII of these Rules, provided however, that in the event of such 
statement any other person involved in the proceeding may 
make truthful and accurate public statements of fact regarding 
the proceeding, including information otherwise confidential 
under the provisions of Rule 4-102 (d), Rule 1.16, as may be 
reasonably necessary to defend that person’s reputation;

(2) Willful and malicious false statements of fact made 
by any person connected with a proceeding under Part XII of 
these Rules may subject such person to rule for contempt by the 
Supreme Court of Georgia.

(c) In the event the conduct of the attorney appears to violate 
one or more of the Georgia Rules of Professional Conduct set 
forth in Part IV of the Bar Rules, and Consumer Assistance staff 
in its sole discretion makes a determination under Rule 12-106 
that the matter cannot be resolved informally, then the Consumer 
Assistance staff shall inform callers of their option to file a griev-
ance and shall advise the General Counsel’s office to send the 
appropriate forms to the callers.

(d) The Consumer Assistance Committee and staff may reveal 
confidential information when required by law or court order.

Rule 12-108. Disclosure.
 Information obtained by the Consumer Assistance Committee and 
staff shall not be disclosed to the Office of the General Counsel unless:

(a) the information clearly shows the attorney intends to 
engage in criminal conduct in the future;

(b) the information clearly shows the attorney has misappro-
priated funds or engaged in criminal conduct;

(c) the caller files a grievance and the affected attorney con-
sents in writing to the release of the information; or

(d) as otherwise provided by Rule 12-107.

Rule 12-109. Immunity.
 The State Bar of Georgia, its employees, and members of the 
Committee shall be absolutely immune from civil liability for all acts in 
the course of their official duties.

PART XIII 
JUDICIAL DISTRICT PROFESSIONALISM PROGRAM

PREAMBLE
 The purpose of the Judicial District Professionalism Program 
(hereinafter referred to as “JDPP”) is to promote professionalism within 
the legal profession through increased communication, education and 
the informal use of local peer influence. The JDPP will be comprised 
of committees of Board of Governors members from each of Georgia’s 
Judicial Districts. These committees shall be called Judicial District 
Professionalism Committees (hereinafter referred to as “JDPC”).

Rule 13-101. Voluntary Nature of Program.
 The JDPC seeks to use local peer influence on an informal basis 
to open channels of communication on a voluntary basis. No judge 
or lawyer is required to cooperate or counsel with the JDPC or any of 
its representatives. If the party against whom the inquiry is addressed 
refuses to cooperate by voluntarily meeting with JDPC representatives, 
the JDPC shall take no further action regarding the inquiry.

Rule 13-102. Privacy of Proceedings.
(a) The privacy of all inquiries and proceedings provided 

herein shall be respected. The JDPC and staff shall not make 
disclosure of said inquiries and proceedings in the absence of the 
agreement of all participating.

(b) Except as expressly permitted by these Rules, the JDPC 
and staff shall not disclose information concerning or comment on 
any proceeding under these Rules.

(c) The JDPC and staff may reveal private records when 
required by law, court rule, or court order.

(d) Any records maintained by the JDPP, as provided herein, 
shall be available to counsel for the State Bar of Georgia only in the 
event the State Bar or any department thereof receives a discovery 
request or properly executed subpoena requesting such records.

(e) The JDPP record of any inquiry against any lawyer or 
judge under these Rules shall not contain the name of the inquiring 
or responding party. Only information for raw statistical data shall 
be maintained by the JDPP or each JDPC.

(f) In order to preserve privacy, no lawyer or judge shall be 
required to respond when asked if there are any JDPP inquiries 
against the lawyer or judge.

Rule 13-103. Immunity.
 The State Bar of Georgia, its employees, the JDPC members, the 
Chief Justice’s Commission on Professionalism, its employees, the 
Bench and Bar Committee members and advisors of the JDPC shall be 
absolutely immune from civil liability for all acts in the course of their 
official duties.

JDPP INTERNAL OPERATING PROCEDURES
1. Judicial District Professionalism Program Committees.

(a) The Judicial District Professionalism Program (here-
inafter “JDPP”) will be comprised of committees of Board of 
Governors members from each of Georgia’s Judicial Districts.

(b) Each Judicial District Professionalism Committee (here-
inafter “JDPC”) shall consist of the current members of the Board 
(of Governors) of the State Bar, as described in Part I, Chapter 3 
of the Bar Rules and Article III of the Bylaws, from a particular 
Judicial District.

(c) The JDPC members for each of the Judicial Districts will 
select one or more State and/or Superior Court judge to serve as 
JDPC advisors within each district.

(d) The longest serving member on the Board (of Governors) 
within each Judicial District shall serve as the chair for that district 
unless said representative declines to serve or a majority of the 
JDPC members vote to have someone else serve as chair.  

(e) In the event there is a tie for the longest serving Board (of 
Governors) representative, the JDPC will elect a chair from among 
the members.

(f) Each JDPC may act through panels or subcommittees if 
it so elects.

2. Judicial Advisors.
(a) The judicial advisors shall be selected to serve at the 

beginning of the State Bar year during the first JDPC meeting fol-
lowing the Board of Governors meeting held in conjunction with 
the Annual Meeting of the State Bar.

(b) The judge’s actual involvement in counseling with members 
of the bench and bar will be determined on a case by case basis. In 
some situations where appropriate, the JDPC might determine it best 
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for the judicial advisor to approach other judges about questionable 
conduct or practices without the involvement of other JDPC members.

3. Oversight of the JDPP.
(a) The advisory and oversight responsibility for the JDPP 

shall be vested in the Bench and Bar Committee.
(b) The Committee shall have authority to adopt additional 

operating procedures for the administration of the program, which 
are not otherwise inconsistent with the Rules.

(c) The JDPP shall operate under the supervision of the 
Executive Director of the State Bar.

(d) The Bench and Bar Committee shall report as needed to 
the Board of Governors regarding the JDPP and present recom-
mendations regarding its continued operation or modification. 
Each JDPC shall furnish statistical data to the Bench and Bar 
Committee to assist its evaluation of the JDPC.

4. Scope of JDPP.
(a) The JDPP shall promote professionalism within the legal 

profession through increased communication, education, and the 
informal use of local peer influence to alter unprofessional and 
uncivil conduct.

(b) The JDPP shall not deal with lawyer/client disputes, law-
yer/employee disputes, lawyer/vendor disputes, or with violations 
of the Code of Judicial Conduct or of Part IV (Discipline) of the 
Rules and Regulations for the Organization and Government of the 
State Bar of Georgia.

(c) The JDPP should also serve the mentor function of pro-
viding guidance in “best practices” when approached by lawyers 
and judges.

(d) For purposes of these Rules, inquiry shall mean any 
inquiry concerning unprofessional conduct, as defined herein or in 
any Rules or operating procedures adopted by the Bench and Bar 
Committee, but shall not include any disciplinary charge, ethics 
violation, criminal conduct, or any other matter which falls under 
the provisions of Part IV (Discipline) of the Rules and Regulations 
for the organization and Government of the State Bar of Georgia 
or the Code of Judicial Conduct.

(e) JDPP committees may address the following conduct by 
State Bar members:

 Unprofessional Judicial Conduct

(1) Incivility, bias or conduct unbecoming a judge;
(2) Lack of appropriate respect or deference;
(3) Failure to adhere to Uniform Rules;
(4) Excessive delay;
(5) Consistent lack of preparation;
(6)  Other conduct deemed professionally inappropriate by 

each JDPC with the advice of the judicial advisors.

 Unprofessional Lawyer Conduct

(1) Lack of appropriate respect or deference;
(2) Abusive discovery practices;
(3) Incivility, bias or conduct unbecoming a lawyer;
(4) Consistent lack of preparation;
(5) Communication problems;
(6) Deficient practice skills;
(7)  Other conduct deemed professionally inappropriate by 

each JDPC with the advice of the judicial advisors. 

(f) Inquiries from only lawyers or judges shall be referred to 
the JDPP. Inquiries from clients or other members of the public 
shall be handled by the Consumer Assistance Program or other 
appropriate State Bar programs. Inquiries or requests for assistance 
relating to pending litigation or current transactional matters are 
better left to the judicial process or the negotiations of the parties; 
consequently, any JDPC response to such requests should gener-
ally be delayed until the conclusion of the matter.

5. Procedures.
(a) Inquiries and requests for assistance shall be directed to a 

member of the JDPC or staff who shall forward the inquiry to the 
appropriate JDPC chair.

(b) Upon receiving an inquiry, the JDPC chair shall either 
call a committee meeting to address the inquiry or refer the mat-
ter to a subcommittee appointed by the chair for the purpose of 
considering the inquiry and determining whether to approach 
the inquiring party and the party against whom the inquiry is 
addressed in an effort to resolve the matter informally.

(c) The JDPC members shall have the authority to con-
tact and counsel the lawyer or judge involved to determine 
if the inquiry can be resolved in an informal method either 

through communications with the JDPC members or by refer-
ral to other State Bar programs including, but not limited to, 
the Consumer Assistance Program, Fee Arbitration Program, 
Client’s Security Fund, Law Practice Management Program, and 
the Lawyer Assistance Program or to the Judicial Qualifications 
Commission.

(d) Each JDPC shall have independent authority to consider 
whether to consider and how to resolve inquiries. The JDPC may 
determine that certain inquiries do not merit consideration or counsel-
ing while others may warrant extensive consideration and counseling.

(e) The actions of each JDPC as they relate to a specific 
inquiry are confidential and shall not be reported to the inquiring 
party or any other person or entity.

(f) JDPC members shall follow written guidelines devel-
oped and established by the Bench and Bar Committee, with the 
advice and counsel of the Bar Counsel and Executive Director of 
the State Bar, and approved by the Executive Committee, Board 
of Governors of the State Bar and Executive Committee of the 
Council of Superior Court Judges.

6. Inquiries Involving Lawyers and Judges Outside Their Judicial 
District.
 A JDPC may encounter or receive an inquiry involving lawyers 
and judges from outside their Judicial District. In such situations, local 
committee members receiving the inquiry should refer the matter to the 
JDPC chair in the district where the lawyer or judge against who the 
inquiry is addressed maintains his or her principal office.

7. Records.
 Each JDPC shall maintain and report data about the types of mat-
ters and inquiries it receives and resolves to the Executive Director of 
the State Bar, the President of I the Council of Superior Court Judges 
and Bench and Bar Committee. The purpose for maintaining such 
records is to identify problems that can be subjects of Continuing Legal 
Education or Continuing Judicial Education programming and other 
preventive programs. Furthermore, information on the results of the 
JDPCs efforts will help determine the program’s effectiveness. JDPC 
records shall be kept for statistical purposes only and shall not contain 
the names of any person involved in a JDPC inquiry. Only file numbers 
and raw statistical data shall be maintained.

8. Promoting Professionalism.
(a) The JDPC members shall establish an annual profes-

sionalism award for the member in their local Judicial District who 
demonstrates the professionalism others should strive to emulate.

(b) Committee members shall also promote professional-
ism by preparing and publishing memorial tributes to lawyers and 
judges in their local area who pass away during the bar year. These 
tributes shall be published in local bar newsletters and/or for-
warded to local newspapers recognizing our deceased colleagues 
for their positive contributions to our profession.

(c) The State Bar Communications Director and the Chief 
Justice’s Commission on Professionalism shall work with each 
JDPC to help promote their activities, programs and awards.

9. Training for Judicial District Professionalism Committees.
 An orientation program shall be developed by the State Bar and 
the Chief Justice’s Commission on Professionalism for the purpose of 
training Board (of Governor’s) members on how to handle professional-
ism inquiries from members of the bench and bar. The training program 
may be given in conjunction with a Board of Governors meeting, and 
subsequent programs could be given each year following the annual 
meeting for all newly elected Board members.

PART XIV 
RULES GOVERNING THE INVESTIGATION AND 

PROSECUTION OF THE UNLICENSED PRACTICE OF LAW 

14-1. Preamble

Rule 14-1.1 Jurisdiction
 The Supreme Court of Georgia has the inherent authority to regu-
late the practice of law. Wallace v. Wallace, 225 Ga. 102, cert. denied, 
396 U.S. 939 (1969); Sams v. Olah, 225 Ga. 497, cert. denied, 397 U.S. 
914 (1970); Fleming v. State, 246 Ga. 90, cert. denied, 449 U.S. 904 
(1980). This authority necessarily includes jurisdiction over the unli-
censed practice of law. 

Rule 14-1.2 Duty of the State Bar of Georgia
 The State Bar of Georgia, as an official arm of the Court, is charged 
with the duty of considering, investigating, and seeking the prohibition of 
matters pertaining to the unlicensed practice of law and the prosecution 
of alleged offenders. The Court hereby establishes a Standing Committee 
on the unlicensed practice of law and at least one District Committee on 
unlicensed practice of law in each judicial district. 
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14-2. Definitions 

Rule 14-2.1 Generally 
 Whenever used in these rules the following words or terms shall 
have the meaning herein set forth unless the use thereof shall clearly 
indicate a different meaning: 

(a) Unlicensed Practice of Law. The unlicensed practice of 
law shall mean the practice of law, as prohibited by statute, court 
rule, and case law of the State of Georgia. 

(b) Nonlawyer or Nonattorney. For purposes of this chapter, a 
nonlawyer or nonattorney is an individual who is not an active mem-
ber of the State Bar of Georgia. This includes, but is not limited to, 
lawyers admitted in other jurisdictions, law students, law graduates, 
applicants to the State Bar of Georgia, inactive lawyers, disbarred 
lawyers, and suspended lawyers during the period of suspension.

(c) This Court or the Court. This Court or the Court shall 
mean the Supreme Court of Georgia. 

(d) Counsel for the Bar. Counsel for the Bar is a member of 
the State Bar of Georgia other than Staff Counsel representing the 
Bar in any proceedings under these rules. 

(e) Respondent. A Respondent is a nonlawyer who is either 
accused of engaging in the unlicensed practice of law or whose 
conduct is under investigation. 

(f) Judge. A Judge is the Superior Court Judge who conducts 
proceedings as provided under these rules. 

(g) Standing Committee. The Standing Committee on UPL 
is the committee constituted according to the directives contained 
in these rules. 

(h) District Committee. A District Committee is a local unli-
censed practice of law District Committee. 

(i) Staff Counsel. Staff counsel is an attorney employee of 
the State Bar of Georgia employed to perform such duties, as may 
be assigned. 

(j) UPL. UPL is the unlicensed practice of law. 
(k) The Board or Board of Governors. The Board or Board of 

Governors is the Board of Governors of the State Bar of Georgia.
(l) Executive Committee. The Executive Committee is the 

Executive Committee of the Board of Governors of the State Bar of 
Georgia, composed of such officers and members of the Board of 
Governors as may be designated in the bylaws, which shall exercise 
the powers and duties of the Board of Governors when it is not in 
session, subject to such limitations as the bylaws may provide. 

14-3. Standing Committee 

Rule 14-3.1 Generally 
(a) Appointment and Terms. The Standing Committee shall 

be appointed by the Court, and shall consist of 23 members, 11 of 
whom shall be nonlawyers. The nonlawyer members should be geo-
graphically representative of the State. The lawyer members shall be 
appointed by the Court and shall include at least one member from 
each judicial district. The Court shall appoint a chair and at least 1 
vice-chair of the Standing Committee, both of whom may be nonlaw-
yers. Eight of the members of the Standing Committee shall constitute 
a quorum. All appointments to the Standing Committee shall be for a 
term of 3 years, except that it shall be the goal of the initial appoint-
ments that one-third (1/3) of the terms of the members appointed will 
expire annually. The members who initially serve terms of less than 3 
years shall be eligible for immediate reappointment. No member shall 
be appointed to more than 2 full consecutive terms.

(b) Duties. It shall be the duty of the Standing Committee to 
receive and evaluate District Committee reports and to determine 
whether litigation should be instituted in Superior Court against 
any alleged offender. The Standing Committee may approve civil 
injunctive proceedings, civil or criminal contempt proceedings, 
a combination of injunctive and contempt proceedings, or such 
other action as may be appropriate. In addition, the duties of the 
Standing Committee shall include, but not be limited to: 

(1) the consideration and investigation of activities that 
may, or do, constitute the unlicensed practice of law; 

(2) the supervision of the District Committees, which shall 
include, but not be limited to: 

(A) prescribing rules of procedure for District 
Committees; 

(B) assigning reports of unlicensed practice of law for 
investigation; 

(C) reassigning or withdrawing matters previously 
assigned, exercising final authority to close cases not 
deemed by the Standing Committee to then warrant further 
action by the State Bar of Georgia for unlicensed practice 
of law, and closing cases proposed to be resolved by a 
cease and desist affidavit where staff counsel objects to the 
closing of the case or the acceptance of a cease and desist 
affidavit by the District Committee; 

(D) joining with a District Committee in a particular 
investigation; and 

(E) request staff investigators, staff counsel, and vol-
untary bar counsel to conduct investigations on behalf of or 
in concert with the District Committees; and 

(F) suspending District Committee members and 
chairs for cause and appointing a temporary District 
Committee chair where there has been a suspension, 
resignation, or removal, pending the appointment of a 
replacement chair by the Court; 

(3) the initiation and supervision of litigation, including 
the delegation of responsibility to staff, or Counsel for the Bar 
to prosecute such litigation; 

(4) the giving of advice regarding the unlicensed practice of 
law policy to the officers, Board of Governors, staff, sections, or 
committees of the State Bar of Georgia as requested; and 

(5) furnishing any and all information, confidential 
records, and files regarding pending or closed investiga-
tions of unlicensed practice of law to any state or federal law 
enforcement or regulatory agency, United States Attorney, 
District Attorney, Solicitor, the Georgia Office of Bar 
Admissions and equivalent entities in other jurisdictions, 
the State Disciplinary Board of the State Bar of Georgia 
and equivalent entities in other jurisdictions where there is 
or may be a violation of state or federal law or the Rules of 
Professional Conduct of the State Bar of Georgia, or when 
required by law or court order. 

Rule 14-3.2 Staff Counsel and Counsel For The Bar
(a) Staff Counsel. The State Bar of Georgia shall provide 

staff counsel and other employees sufficient to assist the Standing 
Committee and the District Committee in carrying out their 
responsibilities as prescribed elsewhere in these rules. 

(b) Appointment of Counsel for the Bar. The President of 
the State Bar of Georgia may appoint one or more Counsel for the 
Bar to assist the State Bar of Georgia in meeting its duties as pre-
scribed in (a) above. 

14-4. District Committees 

Rule 14-4.1 Generally 
(a) Appointment and Terms. Each District Committee 

shall be appointed by the Court and shall consist of not fewer 
than 3 members, at least one-third of whom shall be nonlawyers. 
All appointees shall be residents of the judicial district or have 
their principal office in the district. The terms of the members 
of District Committees shall be for 3 years from the date of 
appointment by the Court or until such time as their successors 
are appointed, except that it shall be the goal of the initial appoint-
ments that one-third (1/3) of the terms of the members appointed 
will expire annually. The members who initially serve terms of 
less than 2 years shall be eligible for immediate reappointment. 
Continuous service of a member shall not exceed 6 years. The 
expiration of the term of any member shall not disqualify that 
member from concluding any investigations pending before that 
member. Any member of a District Committee may be removed 
from office by the Court. 

(b) Committee Chair. For each District Committee there shall 
be a chair designated by the Court. A vice-chair and secretary may 
be designated by the chair of each District Committee. The chair 
shall be a member of the State Bar of Georgia. 

(c) Quorum. Three members of the District Committee or a 
majority of the members, whichever is less, shall constitute a quorum. 

(d) Panels. The Chair of a District Committee may divide 
that Committee into panels of not fewer than 3 members, 1 of 
whom must be a nonlawyer. The 3-member panel shall elect 1 
of its members to preside over the panel’s actions. If the chair or 
vice-chair of the District Committee is a member of a 3-member 
panel, the chair or vice-chair shall be the presiding officer. 

(e) Duties. It shall be the duty of each District Committee to 
investigate, with dispatch, all reports of unlicensed practice of law 
and to make prompt written report of its investigation and findings 
to staff counsel. In addition, the duties of the District Committee 
shall include, but not be limited to: 

(1) closing cases not deemed by the District Committee to 
warrant further action by the State Bar of Georgia; 

(2) closing cases proposed to be resolved by a cease and 
desist affidavit; and 

(3) forwarding to staff counsel recommendations for liti-
gation to be reviewed by the Standing Committee. 

(f) District Committee Meetings. District Committees should 
meet at regularly scheduled times. Either the chair or vice chair 
may call special meetings. District Committees should meet as 
often as necessary during any period when the Committee has 1 or 
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more pending cases assigned for investigation and report. The time, 
date and place of scheduled meetings should be set in advance by 
agreement between each Committee and staff counsel. Meetings 
may be conducted by telephone conference or by any other technol-
ogy available and agreed upon by the Committee. Any participant, 
including staff counsel, may participate in the meeting by telephone 
conference or any other technology agreed upon by the Committee. 

14-5. Complaint Processing and Initial Investigatory Procedures

Rule 14-5.1 Complaint Processing
(a) Complaints. All complaints alleging unlicensed practice 

of law, except those initiated by the State Bar of Georgia, shall be 
in writing and signed by the complainant in such form as may be 
prescribed by the Standing Committee. 

(b) Review by Staff Counsel. Staff counsel shall review the 
complaint and determine whether the alleged conduct, if proven, 
would constitute a violation of the prohibition against engaging 
in the unlicensed practice of law. Staff counsel may conduct a 
preliminary, informal investigation to aid in this determination and 
may use a State Bar of Georgia staff investigator to aid in the pre-
liminary investigation. If staff counsel determines that the facts, if 
proven, would not constitute a violation, staff counsel may decline 
to pursue the complaint. A decision by staff counsel not to pursue 
a complaint shall not preclude further action or review under the 
rules regulating the State Bar of Georgia. The complainant shall be 
notified of a decision not to pursue a complaint. 

(c) Referral to District Committee. Staff counsel may refer a 
UPL file to the appropriate District Committee for further investi-
gation or action as authorized elsewhere in these rules. 

(d) Closing by Staff Counsel and Committee Chair. If staff 
counsel and a District Committee chair concur in a finding that the 
case should be closed without a finding of unlicensed practice of 
law, the complaint may be closed on such finding without refer-
ence to the District Committee or Standing Committee. 

(e) Referral to Staff Counsel for Opening. A complaint 
received by a District Committee or Standing Committee member 
directly from a complainant shall be reported to staff counsel for 
docketing and assignment of a case number. Should the District 
Committee or Standing Committee member decide that the facts, 
if proven, would not constitute the unlicensed practice of law, the 
District Committee or Standing Committee member shall forward 
this finding to staff counsel along with the complaint for notifica-
tion to the complainant as outlined above. Formal investigation 
by a District Committee may proceed after the matter has been 
referred to staff counsel for docketing. 

14-6. Procedures for Investigation 

Rule 14-6.1 Hearings
(a) Conduct of Proceedings. The proceedings of District 

Committees and the Standing Committee when hearings are held 
may be informal in nature and the committees shall not be bound 
by the rules of evidence. Committee deliberations shall be closed. 

(b) Taking Testimony. Counsel for the Bar, Staff counsel, 
the Standing Committee, each District Committee, and members 
thereof conducting investigations are empowered to take and have 
transcribed the testimony and evidence of witnesses. If the testi-
mony is recorded stenographically or otherwise, the witness shall 
be sworn by any person authorized by law to administer oaths. 

(c) Rights and Responsibilities of Respondent. The 
Respondent may be required to appear and to produce evidence as 
any other witness unless the Respondent claims a privilege or right 
properly available to the Respondent under applicable federal or 
state law. The Respondent may be accompanied by counsel. 

(d) Rights of Complaining Witness. The complaining witness 
is not a party to the investigative proceeding although the com-
plainant may be called as a witness should the matter come before 
a Judge. The complainant may be granted the right to be present 
at any District Committee hearing when the Respondent is present 
before the committee. The complaining witness shall have no right 
to appeal the finding of the District Committee. 

Rule 14-6.2 Subpoenas
(a) Issuance by Superior Court. Upon receiving a writ-

ten application of the chair of the Standing Committee or of a 
District Committee or staff counsel alleging facts indicating that 
a person or entity is or may be practicing law without a license 
and that the issuance of a subpoena is necessary for the investiga-
tion of such unlicensed practice, the clerk of the Superior Court 
in which the committee is located shall issue subpoenas in the 
name of the chief Judge of the Superior Court for the attendance 
of any person and production of books and records before staff 
counsel or the investigating District Committee or any member 
thereof at the time and place within its district designated in such 

application. Such subpoenas shall be returnable to the Superior 
Court of the residence or place of business of the person subpoe-
naed. A like subpoena shall issue upon application by any person 
or entity under investigation. 

(b) Failure to Comply. Failure to comply with any subpoena 
shall constitute a contempt of court and may be punished by the 
Superior Court that issued the subpoena or where the contemnor 
may be found. The Superior Court shall have the power to enter such 
orders as may be necessary for the enforcement of the subpoena. 

Rule 14-6.3 Recommendations And Disposition Of Complaints 
(a) District Committee Action. Upon concluding its inves-

tigation, the District Committee shall forward a report to staff 
counsel regarding the disposition of those cases closed, those 
cases where a cease and desist affidavit has been accepted, and 
those cases where litigation is recommended. A majority of those 
present is required for all District Committee recommendations; 
however, the vote may be taken by mail, telephone, fax, e-mail or 
other means rather than at a formal meeting. All recommendations 
for litigation under these rules shall be reviewed by the Standing 
Committee for final approval prior to initiating litigation. 

(b) Action by Staff Counsel. Staff counsel shall review the 
disposition reports of the District Committee. If staff counsel objects 
to any action taken by the District Committee, staff counsel shall 
forward such objection to the District Committee within 10 business 
days of receipt of the District Committee report. Staff counsel shall 
place the action and objection before the Standing Committee for 
review at its next scheduled meeting. The Standing Committee shall 
review the District Committee action and the objection, and shall vote 
on the final disposition of the case. Once a case is closed or a cease 
and desist affidavit is accepted by the District Committee or by the 
Standing Committee, staff counsel shall inform the complainant and, 
if contacted, the Respondent of the disposition of the complaint. 

14-7. Proceedings Before a Judge

Rule 14-7.1 Proceedings For Injunctive Relief
(a) Filing Complaints. In accordance with O.C.G.A. § 15-19-

58, complaints for civil injunctive relief shall be by petition filed in 
the Superior Court in which the Respondent resides or where venue 
might otherwise be proper by the State Bar of Georgia in its name. 

(b) Petitions for Injunctive Relief. Except as provided in 
sub-paragraphs (1) through (7) of this Rule 14-7.1(b) such petition 
shall be processed in the Superior Court in substantial compliance 
with Georgia law: 

(1) The petition shall not be framed in technical language, 
but shall with reasonable clarity set forth the facts constitut-
ing the unlicensed practice of law. A demand for relief may be 
included in the petition but shall not be required. 

(2) The Superior Court, upon consideration of any peti-
tion so filed, may issue its order to show cause directed to the 
Respondent commanding the Respondent to show cause, if 
there be any, why the Respondent should not be enjoined from 
the unlicensed practice of law alleged, and further requiring the 
Respondent to file with the Superior Court and serve upon staff 
counsel within 30 days after service on the Respondent of the 
petition and order to show cause a written answer admitting or 
denying each of the matters set forth in the petition. The order 
and petition shall be served upon the Respondent in the manner 
provided for service of process by Georgia law, and service of 
all other pleadings shall be governed by the procedures appli-
cable under Georgia law. 

(3) If no response or defense is filed within the time per-
mitted, the allegations of the petition shall be taken as true for 
purposes of that action. The Superior Court will then, upon its 
motion or upon motion of any party, decide the case upon its 
merits, granting such relief and issuing such order as might be 
appropriate. 

(4) If a response or defense filed by a Respondent raises 
no issue of material fact, any party, upon motion, may request 
summary judgment and the Superior Court may rule thereon as 
a matter of law. 

(5) The Superior Court may, upon its motion or upon 
motion of any party, enter a judgment on the pleadings or 
conduct a hearing with regard to the allegations contained in 
the petition. 

(6) Subpoenas for the attendance of witnesses and the pro-
duction of documentary evidence shall be issued in the name of 
the Superior Court upon request of a party. Failure or refusal to 
comply with any subpoena shall be contempt of court. 

(7) The Georgia Rules of Civil Procedure, including those 
provisions pertaining to discovery, not inconsistent with these 
rules shall apply in injunctive proceedings before the Judge. 
The powers and jurisdiction generally reposed in the Superior 
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Court under those rules may in this action be exercised by the 
Judge. The State Bar of Georgia may in every case amend its 
petition one time as a matter of right, within 60 days after the 
filing of the petition. All proceedings under these rules shall be 
heard by a Judge sitting without a jury. There shall be no right 
to a trial by jury with regard to any proceeding conducted under 
these rules. 

(c) Judge’s Order. 
(1) At the conclusion of the hearing, the Judge shall 

determine as a matter of fact and law whether the Respondent 
has engaged in the unlicensed practice of law, whether the 
Respondent’s activities should be enjoined by appropriate order, 
whether costs should be awarded, and whether further relief 
shall be granted. Copies of the Judge’s order shall be served 
upon all parties. 

(2) The Judge shall have discretion to recommend the 
assessment of costs. Taxable costs of the proceeding shall 
include only:

(A) investigative costs; 
(B) court reporters’ fees; 
(C) copy costs; 
(D) telephone charges; 
(E) fees for translation services; 
(F) witness expenses, including travel and out-of-
pocket expenses; 
(G) travel and out-of-pocket expenses of the Judge; and 
(H) any other costs which may properly be taxed in 

civil litigation. 
(3) Should the parties enter into a stipulated injunction 

prior to the hearing, the stipulation shall be filed with the Judge. 
The Judge may approve the stipulation or reject the stipulation 
and schedule a hearing as provided elsewhere in these rules. 

(d) Review by the Supreme Court of Georgia.
(1) Objections to the order of the Judge shall be filed with 

the Court by any party aggrieved, within 30 days after the fil-
ing of the order. If the objector desires, a brief or memorandum 
of law in support of the objections may be filed at the time the 
objections are filed. Any other party may file a responsive brief 
or memorandum of law within 20 day of service of the objec-
tor’s brief or memorandum of law. The objector may file a reply 
brief or memorandum of law within 10 days of service of the 
opposing party’s responsive brief or memorandum of law. Oral 
argument will be allowed at the court’s discretion.

(2) Upon the expiration of the time to file objections 
to the Judge’s order, the Court shall review the order of the 
Judge, together with any briefs or memoranda of law or objec-
tions filed in support of or opposition to such order. After 
review, the Court shall determine as a matter of law whether 
the Respondent has engaged in the unlicensed practice of law, 
whether the Respondent’s activities should be enjoined by 
appropriate order, whether costs should be awarded, and wheth-
er further relief shall be granted. 

 Issuance of Preliminary or Temporary Injunction. Nothing set 
forth in this rule shall be construed to limit the authority of the Superior 
Court, upon proper application, to issue a preliminary or temporary 
injunction, or at any stage of the proceedings to enter any such order as 
the Superior Court deems proper when public harm or the possibility 
thereof is made apparent to the Superior Court, in order that such harm 
may be summarily prevented or speedily enjoined. 

14-8. Confidentiality

 Rule 14-8.1 Files
(a) Files Are Property of the Bar. All matters, including 

files, preliminary investigation reports, interoffice memoranda, 
records of investigations, and the records in trials and other 
proceedings under these rules, except those unlicensed practice 
of law matters conducted in Superior Courts, are property of the 
State Bar of Georgia. 

(b) Limitations on Disclosure. Any material provided to or 
promulgated by the State Bar of Georgia that is confidential under 
applicable law shall remain confidential and shall not be disclosed 
except as authorized by the applicable law. 

14-9. Advisory Opinions

Rule 14-9.1 Procedures For Issuance Of Advisory Opinions On The 
Unlicensed Practice Of Law

(a) Definitions. 
(1) Committee. The Standing Committee as constituted 

according to the directives contained in these rules. 
(2) Petitioner. An individual or organization seeking guid-

ance as to the applicability, in a hypothetical situation, of the 
state’s prohibitions against the unlicensed practice of law. 

(3) Public Notice. Publication in a newspaper of general 
circulation in the county in which the hearing will be held and 
in the Georgia Bar Journal. 

(4) Court. The Supreme Court of Georgia (or such other 
court in the state of Georgia as the Supreme Court may designate). 

(b) Requests for Advisory Opinions. The Committee shall 
respond to written requests from all persons and entities seeking advi-
sory opinions concerning activities that may constitute the unlicensed 
practice of law. Such requests shall be in writing and addressed to the 
State Bar of Georgia. The request for an advisory opinion shall state in 
detail all operative facts upon which the request for opinion is based 
and contain the name and address of the petitioner. 

(c) Limitations on Opinions. No opinion shall be rendered 
with respect to any case or controversy pending in any court in 
this jurisdiction and no informal opinion shall be issued except as 
provided in rule 14-9.1(g)(1). 

(d) Services of Voluntary Counsel. The Committee shall be 
empowered to request and accept the voluntary services of a per-
son licensed to practice in this state when the Committee deems it 
advisable to receive written or oral advice regarding the question 
presented by the petitioner. 

(e) Conflict of Interest. Committee members shall not partici-
pate in any matter in which they have either a material pecuniary 
interest that would be affected by a proposed advisory opinion or 
Committee recommendation or any other conflict of interest that 
should prevent them from participating. However, no action of the 
Committee will be invalid where full disclosure has been made 
and the Committee has not decided that the member’s participation 
was improper. 

(f) Notice, Appearance, and Service. 
(1) At least 30 days in advance of the Committee meeting 

at which initial action is to be taken with respect to a potential 
advisory opinion, the Committee shall give public notice of the 
date, time, and place of the meeting, state the question presented, 
and invite written comments on the question. On the announced 
date the Committee shall hold a public hearing at which any 
person affected shall be entitled to present oral testimony and be 
represented by counsel. Oral testimony by other persons may be 
allowed by the Committee at its discretion. At the time of or prior 
to the hearing any other person shall be entitled to file written tes-
timony on the issue before the Committee. Additional procedures 
not inconsistent with this rule may be adopted by the Committee. 

(2) The Committee shall issue either a written proposed 
advisory opinion, or a letter that declines to issue an opinion, or an 
informal opinion as provided in rule 14-9.1(g)(1). No other form of 
communication shall be deemed to be an advisory opinion. 

(3) A proposed advisory opinion shall be in writing 
and shall bear a date of issuance. The proposed opinion shall 
prominently bear a title indicating that it is a proposed advisory 
opinion and a disclaimer stating that it is only an interpreta-
tion of the law and does not constitute final court action. The 
Committee shall arrange for the publication of notice of filing 
the proposed advisory opinion and a summary thereof in the 
Georgia Bar Journal within a reasonable time. Interested parties 
shall be furnished a copy of the full opinion upon request. 

(g) Service and Judicial Review of Proposed Advisory Opinions. 
(1) In the case of any proposed advisory opinion in which 

the Standing Committee concludes that the conduct in question 
is not the unlicensed practice of law, it shall decide, by a vote of 
a majority of the Committee members present, either to publish 
the advisory opinion as provided in rule 14-9.1(f)(3) as an infor-
mal advisory opinion, or to file a copy of the opinion with the 
Court as provided in rule 14-9.1(g)(2). 

(2) In the case of any proposed advisory opinion in which 
the Standing Committee concludes that the conduct in question 
constitutes or would constitute the unlicensed practice of law, 
the Committee shall file a copy of the opinion and all materials 
considered by the Committee in adopting the opinion with the 
clerk of the Court. The advisory opinion, together with notice 
of the filing thereof, shall be furnished by certified mail to the 
petitioner. Unless the Court grants review as provided herein-
after, the opinion shall be binding only on the Committee, the 
State Bar of Georgia, and the petitioner, and not on the Supreme 
Court of Georgia, which shall treat the opinion as persuasive 
authority only.

(3) Within 20 days of the filing of the Advisory Opinion 
or the date the publication is mailed to the members of the Bar, 
whichever is later, the State Bar of Georgia or the petitioner may 
file a petition for discretionary review thereof with the Court, 
copies of which shall be served on the Committee. The petition 
shall designate the Advisory Opinion sought to be reviewed 
and shall concisely state the manner in which the petitioner 
is aggrieved. If the Court grants the petition for discretionary 
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review or decides to review the opinion on its own motion, the 
record shall consist of the comments received by the Committee. 
The State Bar of Georgia and the petitioner shall follow the brief-
ing schedule set forth in Supreme Court Rule 10, counting from 
the date of the order granting review. The Committee may file a 
responsive brief, and any other interested person may seek leave 
of the Court to file and serve a brief, whether in support of or in 
opposition to the opinion. Oral argument will be allowed at the 
Court’s discretion. The Rules of the Supreme Court of Georgia 
shall otherwise govern the methods of filing, service, and argu-
ment. The final determination may be either by written opinion or 
by order of the Supreme Court of Georgia and shall state whether 
the Advisory Opinion is approved, modified, or disapproved, or 
shall provide for such other final disposition as is appropriate.

(4) If the Court declines to review the Advisory Opinion, it 
shall be binding only on the Committee, the State Bar of Georgia, 
and the petitioner, and not on the Supreme Court of Georgia, 
which shall treat the opinion as persuasive authority only. If the 
Court grants review and disapproves the opinion, it shall have 
absolutely no effect and shall not constitute either persuasive or 
binding authority. If the Court approves or modifies the opinion, 
it shall constitute binding precedent and shall be published in the 
official Georgia Court and Bar Rules manual. The Supreme Court 
of Georgia shall accord such approved or modified opinion the 
same precedential authority given to the regularly published judi-
cial opinions of the Court. There shall be no further review of the 
opinion except as granted by the Supreme Court of Georgia in its 
discretion, upon petition to the Supreme Court.

14-10. Immunity 

Rule 14-10.1 Generally
 The members of the Standing Committee and District Committees, 
as well as staff persons and appointed voluntary counsel assisting those 
committees, including, but not limited to, staff counsel, Counsel for 
the Bar and investigators; and the State Bar of Georgia, its officers and 
employees, members of the Executive Committee, and members of the 
Board of Governors, shall have absolute immunity from civil liability 
for all acts in the course of their official duties. 

UPL ADVISORY OPINIONS

UPL ADVISORY OPINION NO. 2002-1
 Issued by the Standing Committee on the Unlicensed Practice of Law 
on July 1, 2002. Approved by the Supreme Court of Georgia on January 
12, 2004. In re UPL Advisory Opinion 2002-1, 277 Ga. 521 (2004).

QUESTION PRESENTED
 Debtor incurs a debt with Dr. A, a sole proprietor. Dr. A transfers 
the account to Collector C by written “assignment.” However, the pur-
ported assignment states that the transfer is “for the purpose of collection 
only.” Collector C pays nothing for the account, but has an arrange-
ment with Dr. A to receive a set fee or contingency fee upon collection. 
Collector C is not an attorney, but files suit on the account against Debtor 
as “Dr. A by his transferee/assignee Collector C vs. Debtor.” In the event 
the case is contested, Collector C also attempts to present the case in 
court. Is collector C engaged in the unauthorized practice of law?

SUMMARY ANSWER
 Yes. Individuals normally have the right to represent themselves 
with regard to legal matters to which they are a party. In the scenario 
set out above, however, Collector C is not the true party in interest, but 
is instead taking legal action on behalf of another in exchange for a 
fee. The actions of Collector C violate O.C.G.A. §15-19-50 et seq., the 
Georgia statute pertaining to the unauthorized practice of law.

OPINION
 Individuals have the right to self-representation. Georgia corpora-
tions have certain limited rights of self-representation. Eckles v. Atlanta 
Technology Group, 267 Ga. 801 (1997); Uniform Magistrate Court Rule 
31. Under the circumstances set out above, Dr. A is always free to take 
action on his own behalf within the limits of the law. 
 The holder of a chose in action may assign his interest to another. 
O.C.G.A. §44-12-22. A creditor can, for example, sell an account 
receivable in exchange for a sum that is fixed and certain, such as a 
percentage of the indebtedness. If a claim were validly assigned in such 
a manner, the assignor would relinquish all right, title and interest to the 
claim, and such title and interest would vest solely in the assignee.
 O.C.G.A. §15-19-50 defines the practice of law, in part, as “[r]
epresenting litigants in court and preparing pleadings and other papers,” 
“[t]he preparation of legal instruments of all kinds whereby a legal right is 
secured,” and “[a]ny action taken for others in any matter connected with 
the law.” O.C.G.A. §15-19-52 states that under certain circumstances non-
lawyers may draw legal instruments for others, “provided it is done without 

fee and solely at the solicitation and the request and under the direction of 
the person, firm, or corporation desiring to execute the instrument.”
 In the situation set out above, there is not a true assignment of 
the debt, since there is no real transfer of title and interest to the claim. 
The putative assignment states that it exists “for the purpose of collec-
tion only.” The “assignment” under these circumstances is in actuality 
nothing more than a means through which Collector C is attempting to 
represent Dr. A. Collector C is engaged in the unauthorized practice of 
law not only because he is representing a third party, but also because he 
is preparing pleadings and other papers (presumably the complaint and 
summons) on behalf of Dr. A in exchange for a fee. Private agreements 
between individuals--no matter what their phraseology--cannot serve to 
undo acts of the legislature and decisions of Georgia courts.

UPL ADVISORY OPINION NO. 2003-1
 Issued by the Standing Committee on the Unlicensed Practice of 
Law on March 21, 2003. Approved by the Supreme Court of Georgia 
on November 21, 2005. In re UPL Advisory Opinion 2003-1, 280 Ga. 
121 (2005).

QUESTION PRESENTED
 Attorney representing the creditor on an account files a lawsuit 
against the debtor. The attorney receives a letter and agency power of 
attorney from a company stating that it has been authorized to act as the 
agent for the debtor in settlement negotiations. Is the company engaged 
in the unlicensed practice of law? Is the individual directing the com-
pany engaged in the unlicensed practice of law?

SUMMARY ANSWER
 Yes. Under the circumstances set out above, the company is repre-
senting one of the parties to a lawsuit in settlement negotiations. Since 
such representation can only be lawfully undertaken by an individual 
who is duly licensed to practice law, and cannot legitimately arise out of 
an agency power of attorney, the company and its personnel are engaged 
in the unlicensed practice of law.

OPINION
 The Committee conducted a public hearing concerning the ques-
tion set out above. It heard testimony from the owner of one such 
company, who described his business operations. The company rou-
tinely obtains from Georgia court dockets the names and addresses of 
debtors against whom suit has been filed. The amount of the alleged 
indebtedness typically ranges from $500-$8,000. The company contacts 
the debtors by means of a direct mail solicitation, which contains the 
following introductory language: “Dear ____: I may have some good 
news concerning your civil case. You will soon be served with a Court 
Summons [emphasis in original] and time is very important. Please 
contact me as soon as possible….” When the debtor responds to the 
solicitation, he is informed that the company, if retained, will contact the 
plaintiff and attempt to negotiate a settlement of the outstanding indebt-
edness. If the debtor agrees to the representation, he executes a power of 
attorney in favor of the company, appointing it as the debtor’s “attorney-
in-fact,” with the stated authority “[t]o mediate creditor’s claim(s) and 
to effect a reasonable settlement with” the plaintiff. Once the company 
obtains the power of attorney, its employee contacts the plaintiff or, 
if represented by counsel, the plaintiff’s attorney. The company’s 
employee provides a copy of the power of attorney to the plaintiff, then 
attempts to settle the lawsuit through negotiation. The company some-
times charges the debtor a fee for its negotiation services, while at other 
times provides its services free of charge. The decision as to whether to 
charge a fee is a matter of discretion, to be determined by the financial 
plight of the debtor. The company makes it clear to all involved that it 
is not a law firm, and that none of its employees are licensed Georgia 
attorneys. Because the company’s employees are nonlawyers, they are 
not bound by the Georgia Rules of Professional Conduct or otherwise 
subject to disciplinary regulation by the State Bar of Georgia.
 A company operating in the manner described above is engaging 
in the unlicensed practice of law. The company’s activity necessarily 
involves the delivery of legal services, because it is advocating the legal 
position of another relative to a pending lawsuit. O.C.G.A. §10-6-5 states 
that “[w]hatever one may do himself may be done by an agent, except 
such personal trusts in which special confidence is placed on the skill, 
discretion, or judgment of the person called in to act….” The Committee 
finds that negotiating a settlement to a lawsuit on behalf of another 
involves precisely the “special confidence” and “skill, discretion, or judg-
ment” that can only be lawfully exercised by a duly licensed attorney. An 
individual cannot confer upon another the right to practice law simply by 
entering into a private agreement that purports to allow the representa-
tion. Such agreements, if they had force and effect, would allow literally 
anyone to represent another in a legal matter, thereby circumventing the 
rigorous attorney licensing procedures established by the Supreme Court 
of Georgia. The potential for public harm under such circumstances is 
clear, and those inclined to enter into such agreements should keep in 
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mind that “[n]o rights shall arise to either party out of an agency created 
for an illegal purpose.” O.C.G.A. §10-6-20. 
 In addition to any unlicensed practice of law issues, the Committee 
notes, without further comment, that O.C.G.A. §18-5-1 et seq. generally 
prohibits “the business of debt adjusting.”

UPL ADVISORY OPINION NO. 2003-2
 Issued by the Standing Committee on the Unlicensed Practice of Law 
on April 22, 2003. Approved by the Supreme Court of Georgia on November 
10, 2003. In re UPL Advisory Opinion 2003-2, 277 Ga. 472 (2003).

QUESTION PRESENTED
 Is the preparation and execution of a deed of conveyance (includ-
ing, but not limited to, a warranty deed, limited warranty deed, quitclaim 
deed, security deed, and deed to secure debt) considered the unlicensed 
practice of law if someone other than a duly licensed Georgia attorney 
prepares or facilitates the execution of said deed(s) for the benefit of the 
seller, borrower and lender?

SUMMARY ANSWER
 Yes. Under Georgia law, the preparation of a document that serves 
to secure a legal right is considered the practice of law. The execution 
of a deed of conveyance, because it is an integral part of the real estate 
closing process, is also the practice of law. As a general rule it would, 
therefore, be the unlicensed practice of law for a nonlawyer to prepare 
or facilitate the execution of such deeds.

OPINION
 In answering the above question, the Committee looks to the law as 
set out “by statute, court rule, and case law of the State of Georgia.” Bar 
Rule 14-2.1(a). “Conveyancing,” “[t]he preparation of legal instruments 
of all kinds whereby a legal right is secured,” “[t]he rendering of opinions 
as to the validity or invalidity of titles to real or personal property,” “[t]he 
giving of any legal advice” and “[a]ny action taken for others in any mat-
ter connected with the law” is considered the practice of law in Georgia. 
O.C.G.A. §15-19-50. Moreover, it is illegal for a nonlawyer “[t]o render 
or furnish legal services or advice.” O.C.G.A. §15-19-51.
 There are certain exceptions to these statutory provisions. For 
example, “no bank shall be prohibited from giving any advice to its 
customers in matters incidental to banks or banking.…” O.C.G.A. 
§15-19-52. A title insurance company “may prepare such papers as it 
thinks proper or necessary in connection with a title which it proposes 
to insure, in order, in its opinion, for it to be willing to insure the title, 
where no charge is made by it for the papers.” Id. Nonlawyers may 
examine records of title to real property, prepare abstracts of title, and 
issue related insurance. O.C.G.A. §15-19-53. O.C.G.A. §15-19-54 
allows nonlawyers to provide attorneys with paralegal and clerical ser-
vices, so long as “at all times the attorney receiving the information or 
services shall maintain full professional and direct responsibility to his 
clients for the information and services received.” 
 In addition to the acts of the Georgia legislature, the Supreme 
Court of Georgia has made it clear that the preparation of deeds consti-
tutes the practice of law, and is to be undertaken on behalf of another 
only by a duly qualified and licensed Georgia attorney. For example, the 
Court has issued the Rules Governing Admission to the Practice of Law 
in Georgia. Under Part E of those rules, an individual can be licensed as 
a “foreign law consultant,” and thereby be authorized to “render legal 
services and give professional legal advice on, and only on, the law of 
the foreign country in which the foreign law consultant is admitted to 
practice....” Since such an individual has not been regularly admitted 
to the State Bar of Georgia, the Court prohibits foreign law consultants 
from providing any other legal services to the public. For purposes of 
this discussion, it is noteworthy that Part E, §2(b) states that a foreign 
law consultant may not “prepare any deed, mortgage, assignment, dis-
charge, lease, trust instrument, or any other instrument affecting title to 
real estate located in the United States of America.”
 The Committee concludes that, with the limited exception of those 
activities expressly permitted by the Georgia legislature or courts, the 
preparation of deeds of conveyance on behalf of another within the state 
of Georgia by anyone other than a duly licensed attorney constitutes the 
unlicensed practice of law.
 The Committee turns its attention to the execution of deeds of 
conveyance. Pro se handling of one’s own legal affairs is, of course, 
entirely permissible, and there is nothing in Georgia law to “prevent any 
corporation, voluntary association, or individual from doing any act or 
acts set out in Code Section 15-19-50 to which the persons are a party….” 
O.C.G.A. §15-19-52. The Committee instead focuses on “notary closers,” 
“signing agents,” and others who are not a party to the real estate closing, 
but nonetheless inject themselves into the closing process and conduct, 
for example, a “witness only closing.” A “witness only closing” is one in 
which an individual presides over the execution of deeds of conveyance 
and other closing documents, but purports to do so merely as a witness 
and notary, not as someone who is practicing law.

 The Supreme Court of Georgia periodically issues advisory opinions 
relating to attorney conduct. Under Court rule, such opinions have “the 
same precedential authority given to the regularly published judicial opin-
ions of the Court.” Bar Rule 4-403(e). It would be proper, then, for the 
Committee to turn to any relevant advisory opinions for guidance.
 In Formal Advisory Opinion 86-5, the Supreme Court of Georgia 
interpreted the word “conveyancing” as set out in O.C.G.A. §15-19-50, 
and considered what the term meant in relation to the closing of a real 
estate transaction. The Court viewed a real estate closing “as the entire 
series of events through which title to the land is conveyed from one 
party to another party….” That being the case, the Court concluded “it 
would be ethically improper for a lawyer to aid nonlawyers to ‘close’ 
real estate transactions,” or for a lawyer to “delegate to a nonlawyer the 
responsibility to ‘close’ the real estate transaction without the participa-
tion of an attorney.”
 In Formal Advisory Opinion 00-3, the Court restated its view that 
the real estate closing is a continuous, interconnected series of events. 
The Court made it clear that, in order for an attorney to avoid possible 
disciplinary sanctions for aiding a nonlawyer in the unauthorized prac-
tice of law, “[t]he lawyer must be in control of the closing process from 
beginning to end. The supervision of the paralegal must be direct and 
constant.” The Court held that “[e]ven though the paralegal may state 
that they are not a lawyer and is not there for the purpose of giving legal 
advice, circumstances may arise where one involved in this process as a 
purchaser, seller or lender would look to the paralegal for advice and/or 
explanations normally provided by a lawyer. This is not permissible.” A 
lawyer who aids a nonlawyer in the unauthorized practice of law can be 
disbarred. Georgia Rule of Professional Conduct 5.5.
 The Committee finds that those who conduct witness only closings 
or otherwise facilitate the execution of deeds of conveyance on behalf of 
others are engaged in the practice of law. As noted above, “conveyanc-
ing” is deemed to be the practice of law, and the very purpose of a deed 
is to effectuate a conveyance of real property. In reviewing the foregoing 
opinions of the Supreme Court of Georgia, the Committee concludes that 
the execution of a deed of conveyance is so intimately interwoven with 
the other elements of the closing process so as to be inseparable from the 
closing as a whole. It is one of “the entire series of events through which 
title to the land is conveyed from one party to another party.” To view 
the execution of a deed of conveyance as something separate and distinct 
from the other phases of the closing process--and thus as something other 
than the practice of law--would not only be forced and artificial, it would 
run counter to the opinions of the Court. Such an interpretation would 
mean that a nonlawyer could lawfully preside over the execution of deeds 
of conveyance, yet an attorney who allowed an unsupervised paralegal to 
engage in precisely the same activity could be disbarred. An interpreta-
tion of Court opinions that leads to such an incongruous result cannot be 
proper. Rather, the view consistent with those opinions is that one who 
facilitates the execution of deeds of conveyance is practicing law.
 Accordingly, the Committee concludes that, subject to any relevant 
exceptions set out by the Georgia legislature or courts, one who facilitates 
the execution of a deed of conveyance on behalf of another within the 
state of Georgia is engaged in the practice of law. One does not become 
licensed to practice law simply by procuring a notary seal. A Georgia law-
yer who conducts a witness only closing does not, of course, engage in the 
unlicensed practice of law. There may well exist, however, professional 
liability or disciplinary concerns that fall outside the scope of this opinion.
 Refinance closings, second mortgages, home equity loans, con-
struction loans and other secured real estate loan transactions may differ 
in certain particulars from purchase transactions. Nevertheless, the cen-
terpiece of these transactions is the conveyance of real property. Such 
transactions are, therefore, subject to the same analysis as set out above.

UPL ADVISORY OPINION NO. 2004-1
 Issued by the Standing Committee on the Unlicensed Practice of 
Law on August 6, 2004.
 Note: This opinion is only an interpretation of the law, and does 
not constitute final action by the Supreme Court of Georgia. Unless 
the Court grants review under Bar Rule 14-9.1(g), this opinion shall be 
binding only on the Standing Committee on the Unlicensed Practice 
of Law, the State Bar of Georgia, and the petitioner, and not on the 
Supreme Court of Georgia, which shall treat the opinion as persuasive 
authority only.

QUESTION PRESENTED
 Is the preparation or filing of a lien considered the unlicensed 
practice of law if it is done by someone other than the lienholder or a 
licensed Georgia attorney?

SUMMARY ANSWER
 A nonlawyer’s preparation of a lien for another in exchange for a 
fee is the unlicensed practice of law. The ministerial act of physically 
filing a lien with a court is not the practice of law.
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OPINION
 There are two components to the question presented above, viz., the 
preparation of a lien and the filing of a lien. With regard to the latter, the 
Committee is of the opinion that the mere ministerial act of physically fil-
ing a lien with a court does not in itself constitute the practice of law.
 As far as the preparation of a lien, the Committee looks in part to 
O.C.G.A. §15-19-50(3), which states that the practice of law includes 
“[t]he preparation of legal instruments of all kinds whereby a legal 
right is secured.” The Supreme Court of Georgia has recently indi-
cated that O.C.G.A. §15-19-50(3) continues to aid the judiciary in the 
performance of its functions with regard to defining the practice of law 
in this state. In re UPL Advisory Opinion 2003-2, 277 Ga. 472, 474 
(2003). See also In re UPL Advisory Opinion 2002-1, 277 Ga. 521, 
522 (2004).
 A lien is “‘a hold or claim which one person has on the property of 
another as a security for some debt or charge.’” Waldroup v. State, 198 
Ga. 144, 149 (1944). See also Miller v. New Amsterdam Cas. Co., 105 
Ga. App. 174, 176 (1961). With regard to real estate, a lien encumbers 
title. Lincoln Log Homes Mktg., Inc., v. Holbrook, 163 Ga. App. 592, 
594 (1982). There are a variety of liens available under Georgia law. 
See, e.g., O.C.G.A. §44-14-320. They may vary as to the particulars of 
their operation, but all assert the perceived rights of the lienholder. A 
lien affects the status of title as to the relevant property, and is an instru-
ment designed to secure a legal right. It follows that under O.C.G.A. 
§15-19-50(3) the preparation of a lien constitutes the practice of law.
 During the public hearing regarding this matter, the Committee 
heard a presentation made by a nonlawyer business entity that prepares 
mechanics’ and materialmen’s liens for others. The customer provides 
the company with relevant background information, and the company 
performs a title search, prepares a legal description of the property, and 
inserts the description into the lien document. The company then prints 
the lien, files it with the appropriate court, and provides notice to the 
property owner. According to the company, its employees do not pro-
vide legal advice to the customer. The company claims that this activity 
is not the practice of law, notwithstanding the existence of O.C.G.A. 
§15-19-50(3).
 The company first asserts that its activity is essentially tantamount 
to performing a title search and preparing an abstract of title, an activ-
ity allowed by O.C.G.A. §15-19-53. An abstract of title “should be a 
complete showing in more or less abbreviated form of all instruments 
appearing of record in any way affecting the title, either adversely 
or beneficially….” 3 Hinkel, Pindar’s Georgia Real Estate Law and 
Procedure, §26-7, p. 44 (6th ed. 2004). In the Committee’s view, it 
is not proper to equate a title search or abstract of title with a lien. As 
noted above, an abstract identifies a lien; it is not itself a lien. Moreover, 
an abstract, being a history of the title to land, is at its core a neutral, 
informational document. A lien, on the other hand, asserts a legal claim. 
Given the foregoing, it would be unreasonable to read O.C.G.A. §15-19-
53 as extending to the preparation of liens.

In the alternative, the company states that its activity is allowed 
under O.C.G.A. §15-19-52, which does not prohibit drafting a legal 
instrument for another “provided it is done without fee and solely at 
solicitation and the request and under the direction of the person, firm, 
or corporation desiring to execute the instrument.” The company claims 
that it collects a fee from its customer solely for preparing an abstract 
of title or providing a legal description of the property, and that it then 
prepares the lien free of charge.

The Committee views the latter contention as being disingenuous. 
Accepting such a deconstruction of the transaction would effectively 
eviscerate O.C.G.A. §15-19-50(3), because the nonlawyer preparer of 
a legal document could always claim to be charging the fee for some-
thing other than the preparation of the instrument. An interpretation of 
O.C.G.A. §15-19-50(3) that leads to such a result cannot be a correct 
one. Rather, it seems more sensible to examine the reason the customer 
contacted the nonlawyer document preparer, the expectations of the 
customer, and the ultimate product of the transaction. In the situation 
described above, the goal of the customer is to procure a lien, not a mere 
abstract of title or legal description of property. The customer in fact 
obtains the lien, and pays the company for its services in this regard. 
Under the circumstances, the transaction involves the practice of law as 
set out in O.C.G.A. §15-19-50(3), and the consequent furnishing of legal 
services within the meaning of O.C.G.A. §15-19-51(a)(4). 

UPL ADVISORY OPINION NO. 2005-1
Issued by the Standing Committee on the Unlicensed Practice of 

Law on June 10, 2005.
Note: This opinion is only an interpretation of the law, and does 

not constitute final action by the Supreme Court of Georgia. Unless 
the Court grants review under Bar Rule 14-9.1(g), this opinion shall be 
binding only on the Standing Committee on the Unlicensed Practice 
of Law, the State Bar of Georgia, and the petitioner, and not on the 
Supreme Court of Georgia, which shall treat the opinion as persuasive 
authority only.

QUESTION PRESENTED
Does a nonlawyer engage in the unlicensed practice of law 

when he prepares, for another and for remuneration, articles of 
incorporation, bylaws or other documents relating to the establish-
ment of a corporation?

SUMMARY ANSWER
Yes. The existence of a corporation depends entirely upon the 

law, and the documents that bring it into being secure legal rights. 
Consequently, the preparation of those documents involves the prac-
tice of law. A nonlawyer who prepares such documents for another in 
exchange for a fee engages in the unlicensed practice of law.

OPINION
A corporation is a legal person, having “the same powers as an 

individual to do all things necessary or convenient to carry out its busi-
ness and affairs….” O.C.G.A. §14-2-302. When properly formed and 
maintained, its existence is legally independent from those who created 
and own it. This independent status relative to the law is the raison 
d’être of the corporation, as the entity can insulate its shareholders, 
directors and officers from certain forms of liability. See, e.g., O.C.G.A. 
§§14-2-622(b), 14-2-830(d), and 14-2-842(d). The corporation owes 
its existence entirely to the operation of the law, as “[a] corporation, 
considered in itself…. is, in fact, a myth, a fiction, and has no existence 
but in the imagination of the law.” Loudon v. Coleman, 59 Ga. 653, 
655 (1877). Since a corporation’s existence is utterly tied to and depen-
dent upon the law, the documents that bring it into being and define its 
parameters are documents that serve to secure legal rights.

The practice of law in Georgia is defined, in part, as “[t]he prepa-
ration of legal instruments of all kinds whereby a legal right is secured” 
and “[a]ny action taken for others in any matter connected with the 
law.” O.C.G.A. §§15-19-50(3) and 15-19-50(6). See also Huber v. 
State, 234 Ga. 357, 358 (1975). The documents referenced in the ques-
tion above are designed to bring a corporation into existence. Once they 
are filed with the Georgia Secretary of State, they confer rights and 
impose obligations under applicable state and federal law. In view of 
the foregoing, the preparation of the documents involves the practice of 
law. The Committee notes that its determination in this regard is consis-
tent with the superior court orders entered into the record of the hearing 
conducted in this matter.

The preceding analysis does not exhaust the issue. Individuals 
have the general right to pro se representation. Ga. Const. (1983), Art. 1, 
Sec. 1, Para. 12. This right to handle one’s personal legal affairs extends 
beyond the narrow confines of court proceedings. See, e.g., In re UPL 
Advisory Opinion 2003-2, 277 Ga. 472, 473 n.2 (2003). Under Georgia 
law, those who act on their own behalf are free to prepare those docu-
ments they deem necessary to effectuate a pro se incorporation. 

O.C.G.A. §15-19-52 states, in part, that no person shall “be pro-
hibited from drawing any legal instrument for another person, firm, or 
corporation, provided it is done without fee and solely at the solicitation 
and the request and under the direction of the person, firm, or corpora-
tion desiring to execute the instrument.” Accordingly, a nonlawyer who 
assists another within the scope of O.C.G.A. §15-19-52 does not engage 
in the unlicensed practice of law. Moreover, an employee of an attorney 
acting within the ambit of O.C.G.A. §15-19-54 does not engage in the 
unlicensed practice of law.

During the hearing, the Committee heard testimony indicating that 
there are nonlawyers who, for third parties and in exchange for a fee, 
prepare documents relating to the establishment of Georgia corporations. 
The Committee finds that this activity does constitute the unlicensed 
practice of law. As noted above, O.C.G.A. §15-19-52 allows a nonlawyer 
to assist another with regard to the drawing of legal instruments. The per-
missible degree of assistance, however, is not unlimited, and is partially 
predicated upon the assistance being rendered on a noncommercial basis. 
The proponents of such activity have failed to direct the Committee to 
any provision of Georgia law authorizing nonlawyers to deliver commer-
cial legal services to Georgia residents. They have also failed to explain 
why such activity is not prohibited by O.C.G.A. §§15-19-51(a)(3), 15-19-
51(a)(4) or 15-19-51(a)(8). In contradistinction to this fact, the Supreme 
Court of Georgia has, when discussing the delivery of legal services in 
another context, explicitly distinguished between delivering those servic-
es as part of “a professional service,” as opposed to their delivery though 
“a purely commercial enterprise.” In re UPL Advisory Opinion 2003-2, 
277 Ga. at 473-474 (2003). The Court has indicated that legal services 
are to be provided by duly licensed and regulated Georgia attorneys.

“The Secretary of State has the power reasonably necessary to 
perform the duties required of him” regarding the administration of the 
laws relating to corporations. O.C.G.A. §14-2-130. This opinion does 
not, of course, in any way impinge upon the Secretary of State’s pre-
rogative to disseminate information under O.C.G.A. §14-2-121, or oth-
erwise act in a way consistent with his legal duties as set out by statute, 
rule or applicable law.
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UPL ADVISORY OPINION NO. 2010-1
 Issued by the Standing Committee on the Unlicensed Practice of 

Law on June 4, 2010. Approved by the Supreme Court of Georgia on 
Sept. 12, 2011.

QUESTION PRESENTED
Assuming no traverse has been filed by any party in a garnish-

ment action, is the completion, execution and filing of an answer in the 
garnishment action by a non-attorney employee of the garnishee consid-
ered the unlicensed practice of law?

SUMMARY ANSWER
A nonlawyer who answers for a garnishee other than himself in a 

legal proceeding pending with a Georgia court of record is engaged in 
the unlicensed practice of law. 

OPINION
“The summons of garnishment shall be directed to the garnishee, 

commanding him to file an answer stating what money or other property 
is subject to garnishment.” O.C.G.A. § 18-4-62(a). The “answer must be 
filed with the court issuing the summons,” and “if the garnishee fails to 
answer the summons, a judgment by default will be entered against the 
garnishee for the amount claimed by plaintiff against the defendant.” Id.

The summons of garnishment form set out in O.C.G.A. § 18-4-
66(2) states that the garnishee is to file an “answer in writing with the 
clerk of this court….” The garnishee is warned that “[s]hould you fail 
to answer this summons, a judgment will be rendered against you for 
the amount the plaintiff claims due by the defendant.” Id. O.C.G.A. 
§ 18-4-82 refers to the document prepared by the garnishee as an 
“answer,” as does O.C.G.A. § 18-4-97(a): “The garnishee shall be 
entitled to his actual reasonable expenses, including attorney’s fees, in 
making a true answer of garnishment.”

A properly served garnishee is bound to file an answer with 
the appropriate court. If the answer is not filed, the garnishee faces a 
default judgment. The inescapable conclusion is that a garnishment 
action is a legal proceeding. That being the case, the Committee exam-
ines who is permitted to file an answer to a legal proceeding that is 
pending with a Georgia court. 

 “Georgia’s citizens, of course, have a constitutionally protected 
right of self-representation.” In re UPL Advisory Opinion 2002-1, 277 
Ga. 521, 522 n.3 (2004). A party to a legal action can also be repre-
sented by a duly licensed attorney at law. Ga. Const. (1983), Art. I, Sec. 
1, Para. XII. As far as corporate self-representation, “[i]n this state, only 
a licensed attorney is authorized to represent a corporation in a proceed-
ing in a court of record, including any proceeding that may be trans-
ferred to a court of record from a court not of record.” Eckles v. Atlanta 
Technology Group, 267 Ga. 801, 805 (1997). The Georgia Court of 
Appeals concluded “that the rationale and holding of Eckles should, 
and does, apply to limited liability companies.” Winzer v. EHCA 
Dunwoody, LLC, 277 Ga. App 710, 713 (2006). See also Sterling, 
Winchester & Long, LLC v. Loyd, 280 Ga. App. 416, 417 (2006).

The Committee concludes that a nonlawyer who answers for a 
garnishee other than himself in a proceeding pending in a Georgia court 
of record is engaged in the unlicensed practice of law.

UPL ADVISORY OPINION NO. 2012-1
Issued by the Standing Committee on the Unlicensed Practice of 

Law on August 13, 2012.
Note: This opinion is only an interpretation of the law, and does not 

constitute final action by the Supreme Court of Georgia. Unless the Court 
grants review under Bar Rule 14-9.1(g), this opinion shall be binding 
only on the Standing Committee on the Unlicensed Practice of Law, the 
State Bar of Georgia, and the petitioner, and not on the Supreme Court of 
Georgia, which shall treat the opinion as persuasive authority only.

QUESTION PRESENTED
A consulting forester represents a landowner in the sale of his tim-

ber. The consulting forester, in the past, had an attorney draft a timber 
contract for the sale of timber by a different landowner. The consulting 
forester wants to use the same timber contract for closing of the present 
timber sale, and not have an attorney involved in the sale and closing 
of the timber sale. He proposes to merely change name of landowner, 
name of timber company purchaser, sales price, timber being purchased 
and land description where the timber is located. All of this to be done 
so that the sale of timber can be accomplished without timber company 
employing an attorney to close the timber sale. Is the consulting for-
ester engaging in the unauthorized practice of law?

SUMMARY ANSWER
To the extent any questioned activity involves the preparation or 

execution of a deed of conveyance, one should look to prior opinions of the 
Committee and the Supreme Court of Georgia. If, however, a consulting 
forester’s actions do not extend beyond the use of a pre-existing contract, 
that activity would not by itself constitute the unlicensed practice of law.

OPINION
In UPL Advisory Opinion No. 2003-2, the Committee addressed 

issues surrounding the preparation and execution of deeds of convey-
ance. That opinion was approved by the Supreme Court of Georgia. In 
re UPL Advisory Opinion 2003-2, 277 Ga. 472 (2003). To the extent 
any questioned activity related to a timber sale involves the preparation 
or execution of a deed of conveyance, one should consult those two 
opinions for guidance.

In Georgia, the licensure of registered foresters is based upon 
statute. O.C.G.A. §12-6-40 et seq. Such licensees are regulated by the 
State Board of Registration for Foresters. O.C.G.A. §12-6-42. The 
Board issues licenses, has the authority to discipline licensees, and has 
the power to seek injunctive relief when it appears that an individual 
or other entity is falsely holding himself out as a registered forester. 
O.C.G.A. §§12-6-52, 12-6-57 and 12-6-60. It is illegal to engage in 
the unlicensed practice of professional forestry. O.C.G.A. §12-6-61. 
“‘Professional forestry’…means any professional service relating to 
forestry, such as investigation, evaluation, development of forest man-
agement plans or responsible supervision of forest management, forest 
protection, silviculture, forest utilization, forest economics, or other 
forestry activities in connection with any public or private lands….” 
O.C.G.A. §12-6-41(2).

Registered foresters are sometimes used in connection with tim-
ber sales. To the extent the forester’s activity is analogous to that of 
a licensed Georgia real estate broker, the Committee is unconcerned. 
It notes that real estate brokerage law allows a real estate transac-
tion broker to assist any party by “[p]roviding pre-printed real estate 
form contracts, leases, and related exhibits and addenda” and by “[a]
cting as a scribe in the preparation of real estate form contracts, leases, 
and related exhibits and addenda.” O.C.G.A. §§ 10-6A-14(a)(3) and 
10-6A-14(a)(4). Real estate brokers engaged by sellers, landlords and 
buyers have the authority to carry out the same acts. O.C.G.A. §§10-
6A-5(c), 10-6A-6(c) and 10-6A-7(c). Furthermore, it is lawful for real 
estate brokers “to complete listing or sales contracts or leases whose 
form has been prepared by legal counsel and such conduct shall not 
constitute the unauthorized practice of law.” O.C.G.A. §43-40-25.1. 
A broker completing a written offer to buy, sell or lease real property 
“shall include a description of the property involved, a method of 
payment, any special stipulations or addenda the offer requires, and, 
such dates as may be necessary to determine whether the parties have 
acted timely in meeting their responsibilities under the lease, offer, or 
contract.” Id. The Committee finds that if a registered forester engages 
in similar activity in relation to a timber sale, that activity does not by 
itself amount to the unlicensed practice of law. 

PART XV 
GEORGIA BAR FOUNDATION

Preamble

The Georgia Bar Foundation (“the Foundation”) is a 501(c)(3) orga-
nization named by the Supreme Court of Georgia in 1983 to receive 
and distribute Interest On Lawyer Trust Account (“IOLTA”) funds to 
support legal services for the poor, to improve the administration of 
justice, to provide legal education to Georgia’s children, to provide 
educational programs for adults in order to advance understanding of 
democracy and our system of government, to aid children involved 
in the justice system, and to promote professionalism in the practice 
of law.

CHAPTER 1 
IOLTA ACCOUNTS

Rule 15-101. Bank Accounts.
(a) Every lawyer who practices law in Georgia, whether as 

a sole practitioner or as a member of a firm, association or pro-
fessional corporation, who receives money or other property on 
behalf of a client or in any other fiduciary capacity shall maintain 
or have available an interest-bearing trust account or accounts.

(b) An “IOLTA Account” is a trust account benefiting the 
Foundation. The interest generated by an IOLTA Account shall be 
paid to the Georgia Bar Foundation, Inc. as hereinafter provided.

Rule 15-102. Definitions.
(a) An “IOLTA Account”  means  a  trust  account  benefit-

ing  the Foundation, established in an approved institution for the 
deposit of pooled nominal or short-term funds of clients or third 
persons, and meeting the requirements of the Foundation as further 
detailed below. The account product may be an interest-bearing 
checking account; a money market account with, or tied to, check 
writing; a sweep account, portions of which are regularly moved 
into a government money market fund or daily overnight financial 
institution repurchase agreement invested solely in, or fully col-
lateralized by, United States government securities; or an open-end 
money market fund solely invested in, or fully collateralized by, 
United States government securities.
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(1) “Nominal or short-term” describes funds of a client 
or third person that the lawyer has determined cannot provide a 
positive net return to the client or third person.

(2) “Open-end money market fund” is a fund that identi-
fies itself as a money market fund as defined by applicable 
federal statutes and regulations under the Investment Company 
Act of 1940 and, at the time of the investment, having total 
assets of at least $250,000,000.

(3) “United  States  government  securities” are United  
States Treasury obligations and obligations issued or guaranteed 
as to principal and interest by the United States or any agency 
or instrumentality thereof.

(b) An “approved institution” is a bank or savings and loan 
association which is an approved institution as defined in Rule 
1.15(III) (c) (1) and which voluntarily chooses to offer IOLTA 
Accounts consistent with the additional requirements of this Rule, 
including:

(1) to remit to the Foundation interest or dividends, net of 
any allowable reasonable fees on the IOLTA Account, on the 
average monthly balance in that account, at least quarterly. Any 
allowable reasonable fees in excess of the interest earned on 
that account for any month, and any fees or charges that are not 
allowable reasonable fees, shall be charged to the lawyer or law 
firm in whose names such account appears, if not waived by the 
approved institution.

(2)  to transmit with each remittance to the Foundation 
a statement showing the name of the lawyer or law firm for 
whom the remittance is sent, the applicable IOLTA Account 
number, the rate of interest applied, the average monthly 
account balance against which the interest rate is applied, the 
gross interest earned, the types and amounts of service charges 
or fees applied, and the amount of the net interest remittance.

(3) to transmit to the depositing lawyer or law firm periodic 
reports or statements in accordance with the approved institu-
tion’s normal procedures for reporting to depositors.

(4) to pay comparable interest rates on IOLTA Accounts, 
as defined below at Rule 15-103.

(c) “Allowable reasonable fees” for IOLTA Accounts are per 
check charges, per deposit charges, a fee in lieu of a minimum bal-
ance, Federal deposit insurance fees, and sweep fees. (“Allowable 
reasonable fees” do not include check printing charges, NSF 
charges, overdraft interest charges, account reconciliation charges, 
stop payment charges, wire transfer fees, and courier fees. Such 
listing of excluded fees is not intended to be all inclusive.) All oth-
er fees are the responsibility of, and may be charged to, the lawyer 
maintaining the IOLTA Account. Fees or charges in excess of the 
earnings accrued on the account for any month or quarter shall 
not be taken from earnings accrued on other IOLTA Accounts. 
Approved financial institutions may elect to waive any or all fees 
on IOLTA Accounts.

Rule 15-103. IOLTA Accounts; Interest Rates.
 On any IOLTA Account, the rate of interest payable shall be:

(a) not less than the highest interest rate or dividend 
generally available from the approved institution to its non-
IOLTA customers for each IOLTA Account that meets the 
same minimum balance or other eligibility qualifications, if 
any. In determining the highest interest rate or dividend gener-
ally available from the institution to its non-IOLTA customers, 
the institution may consider factors, in addition to the IOLTA 
Account balance, customarily considered by the institution when 
setting interest rates or dividends for its customers if such fac-
tors do not discriminate between IOLTA Accounts and accounts 
of non-IOLTA customers. The institution also shall consider all 
product option types that it offers to its non-IOLTA customers, 
as noted at Rule 15-102 (a), for an IOLTA Account by either 
establishing the applicable product as an IOLTA Account or 
paying the comparable interest rate or dividend on the IOLTA 
Account in lieu of actually establishing the comparable highest 
interest rate or dividend product; or

(b) alternatively, if an approved institution so chooses, a 
rate equal to the greater of (A) 0.65% per annum or (B) a bench-
mark interest rate, net of allowable reasonable fees, set by the 
Foundation, which shall be expressed as a percentage (an “index”) 
of the federal funds target rate, as established from time to time 
by the Federal Reserve Board. In order to maintain an overall 
comparable rate, the Foundation will periodically, but not less than 
annually, publish its index. The index shall initially be 65% of the 
federal funds target rate.

(c) Approved institutions may choose to pay rates higher 
than comparable rates discussed above.

CHAPTER 2 
INTERNAL RULES

Rule 15-201. Management and Disbursement of IOLTA Funds;  
Internal Procedures of Foundation.

(a) Mandatory Grants. The Georgia Bar Foundation, Inc. 
(the “Foundation”), which is the charitable arm of the Supreme 
Court of Georgia, is the named recipient of IOLTA funds. The 
Foundation shall pay to the Georgia Civil Justice Foundation 
(“GCJF”) a grant of ten percent (10%) of all IOLTA revenues 
received, less administrative costs, during the immediately pre-
ceding calendar quarter. GCJF must maintain its tax-exempt 
charitable/educational status under Sections 115 and 170(c)(1) 
or under Section 501(c)(3) of the Internal Revenue Code, and the 
purposes and activities of the organization must remain consistent 
with the exempt purposes of the Foundation. If GCJF is deter-
mined either by the Internal Revenue Service or by the Georgia 
Department of Revenue to be a taxable entity at any time, or its 
purposes and activities become inconsistent with the exempt 
purposes of the Foundation, then the Foundation shall retain all 
IOLTA funds which would have been granted to GCJF.

(b) Reporting by Organizations. As a condition to continued 
receipt of IOLTA funds, the Foundation and GCJF shall each pres-
ent a report of its activities including an audit of its finances to the 
Supreme Court of Georgia annually. GCJF shall also send to the 
Foundation a copy of its annual report and audit.

(c) Discretionary Grants. The Foundation shall develop 
procedures for regularly soliciting, evaluating, and funding grant 
applications from worthy law-related organizations that seek to 
provide civil legal assistance to needful Georgians, to improve the 
working and the efficiency of the judicial system, to provide legal 
education to Georgia’s children, to provide assistance to children 
who are involved with the legal system, to provide educational pro-
grams for adults intended to promote a better understanding of our 
democratic system of government, or to foster professionalism in the 
practice of law.

(d) IOLTA Account Confidentiality. The Foundation will 
protect the confidentiality of information regarding a lawyer’s or 
law firm’s trust account obtained in the course of managing IOLTA 
operations.

(e) Report to the Office of the General Counsel. The 
Foundation will provide the Office of the General Counsel with a 
list of approved financial institutions which have agreed to abide 
by the requirements of this Part XV of the Rules of the State Bar of 
Georgia. Such list will be updated with such additions and deletions 
as necessary to maintain its accuracy.

THE GEORGIA CODE OF JUDICIAL CONDUCT

PREAMBLE AND SCOPE

Preamble
[1] Our legal system is based on the principle that an independent, fair, 
and competent judiciary will interpret and apply the laws that govern us. 
The role of the judiciary is central to American concepts of justice and 
the rule of law. Intrinsic to all sections of this Code are the precepts that 
judges, individually and collectively, must respect and honor the judicial 
office as a public trust and strive to enhance and maintain confidence in 
our legal system.
 
[2] Every judge should strive to maintain the dignity appropriate to the 
judicial office. The judge is an arbiter of facts and law for the resolution 
of disputes and a highly visible symbol of government under the rule of 
law. Judges should avoid both impropriety and the appearance of impro-
priety in their professional and personal lives. They should at all times 
exhibit behavior that ensures the greatest possible public confidence in 
their independence, impartiality, integrity, and competence. As a result, 
judges should be held to a higher standard, and should conduct them-
selves with the dignity accorded their esteemed position. 

[3] The Code of Judicial Conduct establishes standards for ethical con-
duct of judges and judicial candidates. It consists of broad statements 
called Canons, specific Rules as well as Commentary set forth under 
each Canon, a Preamble, a Terminology section, and an Application sec-
tion. The text of the Canons and the Rules, including the Terminology 
and Application sections, is authoritative. The Commentary and the 
Preamble, by explanation and example, provide guidance with respect 
to the purpose and meaning of the Canons and the Rules. Neither the 
Preamble nor the Commentary is intended as a statement of additional 
Rules. When the text uses “shall” or “shall not,” it is intended to impose 
binding obligations the violation of which are grounds for disciplinary 
action. When “should” or “should not” is used, the text is intended as 
an advisory statement of what is or is not appropriate conduct, and the 
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violation of which may be grounds for disciplinary action. When “may” 
is used, it denotes permissible discretion or, depending on the context, it 
refers to action that is not covered by specific proscriptions.

Scope 
[1]-[3] Reserved. 

[4] The Code of Judicial Conduct is not intended as an exhaustive guide 
for the conduct of judges and judicial candidates. They should also be 
governed in their professional and personal conduct by general ethical 
standards. Judges and judicial candidates should strive to achieve the 
highest ethical standards, even if not required by this Code. The manda-
tory provisions of the Canons and the Rules describe the basic minimal 
ethical requirements that should govern the behavior of all judges and 
judicial candidates, and provide guidance to assist them in establishing 
and maintaining high standards of professional and personal conduct.

[5] The Canons and the Rules should be applied as rules of reason 
consistent with constitutional requirements, statutes, other court rules, 
and decisional law, including advisory opinions issued by the Judicial 
Qualifications Commission, as well as in the context of all relevant 
circumstances. The Code is to be construed so as not to impinge on the 
essential independence of judges in making judicial decisions, or on 
judges’ First Amendment rights of freedom of speech and association.

[6] The Canons and the Rules are intended to govern conduct of judges 
and judicial candidates, and in certain circumstances to be binding upon 
them. It is not intended, however, that every transgression will result in 
disciplinary action. Whether disciplinary action is appropriate, and the 
degree of discipline to be imposed, should be determined through a rea-
sonable and reasoned application of the text and should depend on such 
factors as the seriousness of the transgression, whether there is a pattern 
of improper activity, and the effect of the improper activity on others or 
on the judicial system. 

[7] The Code is designed to provide guidance to judges and judicial 
candidates and to provide a structure for regulating conduct through dis-
ciplinary agencies. It is not designed for nor intended as a basis for civil 
liability or criminal prosecution. Neither is it intended to be the basis for 
litigants to seek collateral remedies against each other or to obtain tacti-
cal advantages in proceedings before a court.

Terminology
The terms defined below are noted using italic print in the Rules, 
Preamble, Application and Terminology sections of this Code. In the 
Commentary, which is presented using italic print, these defined terms 
are noted by use of regular print. The Code’s concluding Appendix to 
Citations of Terminology lists specific Canons, Rules, and Commentary 
where defined terms are used.

“Aggregate,” in relation to contributions for a judicial candidate, 
means not only contributions in cash or in kind made directly to a judi-
cial candidate or the judicial candidate’s campaign committee within 
the current or immediately preceding election cycle, but also all contri-
butions made indirectly or independently with the knowledge that they 
will be used to influence the election.

“Appropriate action” means action intended and reasonably likely 
to prevent harm to the justice system and help the judge or lawyer in 
question address the problem. Appropriate action may include, but 
is not limited to, communicating directly with the judge who may 
have violated this Code, communicating with a supervising judge, or 
reporting the suspected violation to the appropriate authority or other 
agency or body. Similarly, actions to be taken in response to informa-
tion indicating that a lawyer has committed a violation of the Rules of 
Professional Conduct may include, but are not limited to, communicat-
ing directly with the lawyer who may have committed the violation, or 
reporting the suspected violation to the appropriate authority or other 
agency or body. 

“Appropriate authority” denotes the authority with responsibility 
for initiation of disciplinary process with respect to the violation to be 
reported, which in most cases is the Judicial Qualifications Commission. 

“Campaign committee” is defined as that term is defined by the 
“Georgia Government Transparency and Campaign Finance Act of 
2010” (OCGA § 21-5-3), as may be amended from time to time. 

“Campaign contribution disclosure report” is defined as that term 
is defined by the “Georgia Government Transparency and Campaign 
Finance Act of 2010” (OCGA § 21-5-3), as may be amended from time 
to time.

“Comment” in connection with a case refers to evaluative statements 
judging the professional wisdom of specific lawyering tactics or the 
legal correctness of particular court decisions. In contrast, it does not 
mean the giving of generally informative explanations to describe liti-
gation factors including the prima facie legal elements of case types 
pending before the courts, legal concepts such as burden of proof and 
duty of persuasion or principles such as innocent until proven guilty and 
knowing waiver of constitutional rights, variable realities illustrated by 
hypothetical factual patterns of aggravating or mitigating conduct, pro-
cedural phases of unfolding lawsuits, the social policy goals behind the 
law subject to application in various cases, as well as competing theories 
about what the law should be.

“Contribution” is defined as that term is defined by the “Georgia 
Government Transparency and Campaign Finance Act of 2010” (OCGA 
§ 21-5-3), as may be amended from time to time.

“De minimis” denotes an insignificant interest that could not raise rea-
sonable question as to a judge’s impartiality.

“Degree of relationship” means relatives within a specified range of 
kinship, such as the third or the sixth degree of relationship. By the civil 
law, this calculation is taken from the first person in interest up to the 
common relative, and then down again to the second person in interest. 
Each step is counted as one degree. See Watkins v. State, 125 Ga. 143, 
144 (53 SE 1024) (1906). 

“Domestic partner” means a person with whom another person main-
tains a household and an intimate relationship, other than a person to 
whom he or she is legally married.

“Economic interest” denotes ownership of a more than de minimis 
legal or equitable interest, or a relationship as officer, director, advisor, 
or other active participant in the affairs of a party, except that: (i) owner-
ship of an interest in a mutual or common investment fund that holds 
securities is not an economic interest in such securities, unless the judge 
participates in the management of the fund or a pending proceeding or 
impending matter before the judge could substantially affect the value 
of the interest; (ii) service by a judge as an officer, director, advisor, or 
other active participant in an educational, religious, charitable, fraternal, 
or civic organization, or service by a judge’s spouse, domestic partner 
or intimate partner, parent, or child as an officer, director, advisor, or 
other active participant in any organization does not create an economic 
interest in securities held by that organization; (iii) a deposit in a finan-
cial institution, or the proprietary interest of a policyholder in a mutual 
insurance company, or of a depositor in a mutual savings association, is 
not an economic interest in the organization unless a pending proceed-
ing or impending matter before the judge could substantially affect the 
value of the interest; (iv) ownership of government securities is not an 
economic interest in the issuer unless a pending proceeding or impend-
ing matter before the judge could substantially affect the value of the 
securities held by the judge.

“Election cycle” is defined as set forth in the “Georgia Government 
Transparency and Campaign Finance Act of 2010” (OCGA § 21-5-3), as 
may be amended from time to time.

“Family” means a spouse, domestic partner, intimate partner, child, 
grandchild, parent, grandparent, or other relative or person or in-laws 
thereof with whom the judge maintains a close familial relationship.

“Fiduciary” includes such relationships as executor, administrator, 
trustee, guardian, or conservator.

“Financial disclosure statement” is defined as set forth in the “Georgia 
Government Transparency and Campaign Finance Act of 2010” (OCGA 
§ 21-5-50), as may be amended from time to time.

“Impartial,” “impartiality,” and “impartially” mean absence of bias 
or prejudice in favor of, or against, a particular party, parties, or classes 
of parties, as well as maintenance of an open mind in considering issues 
that may come before a judge.

“Impending matter” is a matter or judicial proceeding that is imminent 
or expected to occur in the near future.

“Impropriety” includes conduct that violates the law, court rules, 
or provisions of this Code; or conduct that undermines a judge’s 
independence, integrity, or impartiality; or conduct prejudicial to the 
administration of justice that brings the judiciary into disrepute.

“Independence” means a judge’s freedom from influence or controls 
other than those established by law. 
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“Integrity” means probity, fairness, honesty, uprightness, and sound-
ness of character.

“Intimate partner” means a person with whom another person main-
tains an intimate relationship, other than a person to whom he or she is 
legally married.

“Invidious discrimination” is any action by an organization that 
characterizes a person’s age, disability, ethnicity, gender or sex, marital 
status, national origin, race, religion, or sexual orientation as odious 
or as signifying inferiority, which therefore is used to justify arbitrary 
exclusion of persons possessing those traits from membership, position, 
or participation in the organization.

“Judicial candidate” is a person, including an incumbent judge, 
seeking selection for or retention in judicial office by election or 
appointment. A person becomes a candidate for judicial office as soon 
as he or she: (i) appoints or forms a campaign committee, (ii) makes a 
public announcement of candidacy, (iii) declares, files or qualifies as a 
candidate with the election or appointment authority, or (iv) authorizes 
solicitation or acceptance of contributions or support. The term “judicial 
candidate” has the same meaning when applied to a judge seeking elec-
tion or appointment to non-judicial office.

“Knowingly,” “knowledge,” “known,” or “knows” denotes actual 
knowledge of the fact in question. A person’s knowledge may be 
inferred from circumstances.

“Law” denotes court rules as well as statutes, constitutional provi-
sions, and decisional law, including the Code of Judicial Conduct and 
Advisory Opinions of the Judicial Qualifications Commission.

“Member of a judge’s family residing in the judge’s household” 
denotes any relative of a judge by blood or marriage, or a person treated 
by a judge as a member of the judge’s family, who is residing or has 
resided in the judge’s household.

“Non-public information” denotes information that, by law, is not 
available to the public. Non-public information may include, but is 
not limited to, information that is sealed by statute or court order or 
impounded or communicated in camera, and information offered in 
grand jury proceedings, presentencing reports, dependency cases, or 
psychiatric reports.

“Pending proceeding” is a proceeding that has commenced. A matter con-
tinues to be pending through any appellate process until final disposition.

“Personally solicit” means a direct request made by a judge or a 
judicial candidate for financial support or in-kind services, whether 
made by letter, telephone, e-mail, social media, or any other means 
of communication.

“Political organization” denotes a political party or other group, the 
principal purpose of which is to further the election or appointment of 
candidates to political or public office. For purposes of this Code, the 
term does not include a judicial candidate’s campaign committee.

“Public election” includes primary and general elections; it includes 
partisan elections and nonpartisan elections and may include (as context 
demands) retention elections.

“Require” means a judge is to exercise reasonable direction and control 
over the conduct of those persons subject to the judge’s direction and 
control. The rules prescribing that a judge “require” certain conduct of 
others are, like all of the rules in this Code, rules of reason.

“Serious crime” means any felony; any lesser crime that reflects 
adversely on the judge’s honesty, trustworthiness, or fitness as a judge 
in other respects; crimes involving moral turpitude; driving under the 
influence of drugs and/or alcohol; unlawful possession of any controlled 
substance; or any crime a necessary element of which, as determined 
by the statutory or common law definition of the crime, involves 
interference with the administration of justice, false swearing, misrep-
resentation, fraud, deceit, bribery, extortion, misappropriation, theft, or 
willful failure to file income tax returns, or an attempt, conspiracy, or 
solicitation of another to commit a serious crime.

“Support” is defined as non-monetary assistance to a candidate.

APPLICATION 

Anyone, whether or not a lawyer, who performs judicial functions under 
the Constitution and laws of Georgia, including an associate judge, 

senior judge, special master, magistrate, or municipal judge, or any 
person who is a judicial candidate for any such office, is a judge for the 
purpose of this Code. All judges, whether full-time, part-time, or pro 
tempore, shall comply with this Code except as provided below.

Commentary:
 [1] The Rules in this Code have been formulated to address the 
ethical obligations of any person who serves a judicial function. They 
are premised upon the supposition that a uniform system of ethical prin-
ciples should apply to all those authorized to perform judicial functions. 
Further, regardless of the title used by a governing body to designate a 
judge, besides full-time, there shall be only two other types, part-time 
and pro tempore, as defined below. 
 [2] Some officials may be made subject to the ethical obligations 
set forth in this Code by statute, regulation, or other laws. See, e.g., 
OCGA § 34-9-42 (b); Ga. Comp. R. & Regs., r. 616-1-1-.06. Such offi-
cials are judges for the purpose of this Code.

A. Part-time Judges 

A part-time judge is a person selected to serve as a judge on a periodic 
or continuing basis, but is permitted by law to devote time to some 
other profession or occupation, including the private practice of law. 
Part-time judges:

 (1) are not required to comply with Rules 3.4 [extra-judicial 
appointments], 3.8 [fiduciary activities], 3.9 [arbitration and mediation], 
3.10 [practice of law], and 3.15 (A) (1) [annual financial reporting of 
quasi-judicial and extra-judicial compensation]. 

 (2) shall not practice law in the court on which they serve, or act as 
lawyers in proceedings for which they have served as judges or in any 
proceeding related thereto; nor should they practice law in any court over 
which the court they serve as a part-time judge conducts appellate review.

Commentary: 
 To illustrate: (i) part-time, lawyer judges of a Municipal Court, 
Magistrate Court, Probate Court, or Juvenile Court perform no 
appellate review, and therefore can practice law in any court other 
than their own; (ii) part-time State Court judges can practice law in 
any court other than their own, except where a State Court exercises 
appellate review over a Magistrate or Municipal Court, in which 
case such a part-time State Court judge cannot practice law in those 
Magistrate or Municipal Courts; (iii) inasmuch as the law [see 
OCGA § 5-4-1, and OCGA § 15-6-8 (3), (4)] permits writ of certiora-
ri review and appellate review by Superior Courts for the correction 
of errors as well as to supervise and correct judgments in all inferior 
tribunals such as Magistrate Courts, or Municipal Courts or coun-
cils, any inferior judicature, or over any person exercising judicial 
power, in most instances a part-time judge sitting as a Superior Court 
judge may nevertheless practice law in any such inferior judicatories 
in the circuit where that part-time judge presided as a Superior Court 
judge. The restriction on practice of law by a part-time judge derives 
from the appellate jurisdiction of the court where that judge serves 
part-time, not from the appellate review power of another court to 
which that part-time judge may be called to serve as a judge, such as 
to a Superior Court.

B. Judges Pro Tempore

A judge pro tempore is a person, usually a practicing attorney, who is not 
otherwise a part-time judge, who is appointed to serve during any calen-
dar year for a specific case or trial calendar, and who thereby serves as a 
judge temporarily rather than on a periodic or continuing basis.

 (1) While acting as such, a judge pro tempore is not required to 
comply with Rules 3.4 [extra-judicial appointments], 3.8 [fiduciary 
activities], 3.9 [arbitration and mediation], 3.10 [practice of law], 3.11 
[financial activities], and 3.15 (A) (1) [annual financial reporting of 
quasi-judicial and extra-judicial compensation]. 

 (2) Persons who have served as judges pro tempore shall not act as 
lawyers in proceedings in which they have served as judges, or in other 
proceedings related thereto.
 
 (3) After a second designation, together with actual performance 
of judicial functions in a particular court as a judge pro tempore, as 
well as during any period when performing judicial functions as a 
judge pro tempore, such a judge pro tempore becomes ineligible to 
practice law during the remainder of the calendar year in the court 
served as a judge pro tempore, while remaining eligible to serve as a 
judge on subsequent occasions. These provisions shall not apply to 
service as a special master.
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Commentary: 
 These Rules contemplate greater employment of standard judicial 
assistance law, such as OCGA §§ 15-1-9.1, 15-6-13, 15-7-25, 15-8-3, 
15-9-13, 15-10-221, or 15-11-23, as well as use of senior judges, rather 
than designating practicing attorneys to function as judges for special 
situations resulting from judicial disqualification, personal emergency, 
or considerations of more effective caseload management. The rules are 
intended to endorse appointment or service by a lawyer as a judge pro 
tempore only for brief and infrequent periods of time. 

C. Time for Compliance

A person to whom this Code becomes applicable shall comply imme-
diately with all provisions of this Code except Rules 3.8 [fiduciary 
activities] and 3.11 (B), (C), (D), (E), or (F) [personal and family finan-
cial activities], but shall comply with these Rules as soon as reasonably 
possible and shall do so in any event within the period of one year from 
commencing service as a judge.

Commentary: 
 If serving as a fiduciary when selected as a judge, a new judge 
may notwithstanding the prohibitions in Rule 3.8, continue to serve, but 
only for that period of time necessary to avoid serious adverse conse-
quences to the beneficiary of the fiduciary relationship, and in no event 
longer than a year. Similarly, if engaged at the time of judicial selection 
in business activity, a new judge may, notwithstanding the prohibitions 
in Rule 3.11 (B), (C), and (D), continue in that activity for a reasonable 
period, but in no event longer than a year.

D. Ongoing Disciplinary Authority
 
In addition to the foregoing, the appropriate authority for judicial dis-
cipline shall have continuing jurisdiction over individuals to whom this 
Code is applicable regarding allegations of misconduct occurring during 
the individual’s service as a judge, judicial candidate, or an officer of a 
judicial system, if a complaint is filed no later than one year following 
that service.

CANONS, RULES, AND COMMENTARY 

Canon 1 

JUDGES SHALL UPHOLD THE INDEPENDENCE, INTEGRITY, 
AND IMPARTIALITY OF THE JUDICIARY AND SHALL AVOID 
IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY IN 
ALL OF THEIR ACTIVITIES.

 Rule 1.1 Complying With the Law

Judges shall respect and comply with the law.

 Rule 1.2 Promoting Public Confidence in the Judiciary

(A) Judges shall act at all times in a manner that promotes public confi-
dence in the independence, integrity, and impartiality of the judiciary.

(B) An independent and honorable judiciary is indispensable to justice 
in our society. Judges shall participate in establishing, maintaining, and 
enforcing high standards of conduct, and shall personally observe such 
standards of conduct so that the independence, integrity, and impartiali-
ty of the judiciary may be preserved. The provisions of this Code should 
be construed and applied to further that objective.

Commentary: 
 [1] Deference to the judgments and rulings of courts depends upon 
public confidence in the independence, integrity, and impartiality of 
judges. The independence, integrity, and impartiality of judges depends 
in turn upon their acting without fear or favor. Although judges should be 
independent, they shall comply with the law, including the provisions of 
this Code. Public confidence in the impartiality of the judiciary is main-
tained by the adherence of each judge to this responsibility. Conversely, 
violation of this Code diminishes public confidence in the judiciary and 
thereby does injury to the system of government under law. 
 [2] Public confidence in the judiciary is eroded by irresponsible 
or improper conduct of judges. Judges must avoid all impropriety and 
appearance of impropriety. Judges must expect to be the subject of con-
stant public scrutiny. Judges must therefore accept restrictions on their 
conduct that might be viewed as burdensome by the ordinary citizen, 
and they should do so freely and willingly.
 [3] The prohibition against behaving with impropriety or the 
appearance of impropriety applies to both the professional and personal 
conduct of a judge. Because it is not practicable to list all prohibited 
acts, the proscription is necessarily cast in general terms that extend to 

conduct by judges that is harmful although not specifically mentioned 
in the Code. Actual improprieties under this standard include violations 
of law, court rules, or other specific provisions of this Code. The test for 
appearance of impropriety is whether the conduct would create in rea-
sonable minds a perception that the judge’s ability to carry out judicial 
responsibilities with integrity, impartiality, and competence is impaired. 
See also Rule 3.6. 
 [4] Judges are allowed to participate in activities that promote 
ethical conduct among judges and lawyers, support professionalism 
within the judiciary and the legal profession, and promote access to jus-
tice for all. 
 [5] Judges are allowed to initiate and participate in community 
outreach activities for the purpose of promoting public understanding of 
and confidence in the administration of justice. When engaging in such 
activities, judges must act in a manner consistent with this Code.

 Rule 1.3 Respecting the Prestige of Judicial Office
 
Judges shall not lend the prestige of their office to advance the private 
interests of the judge or others.

Commentary: 
 [1] Maintaining the prestige of judicial office is essential to a system 
of government in which the judiciary functions independently of the execu-
tive and legislative branches. Respect for the judicial office facilitates the 
orderly conduct of legitimate judicial functions. Judges should distinguish 
between proper and improper use of the prestige of office in all of their 
activities. For example, it would be improper for a judge to allude to his or 
her judgeship to gain a personal advantage such as deferential treatment 
when stopped by a police officer for a traffic offense. Similarly, judicial let-
terhead must not be used for conducting a judge’s personal business. 
 [2] Judges must avoid lending the prestige of judicial office for 
the advancement of the private interests of the judge and others. For 
example, a judge must not use the judge’s position to gain advantage 
in a civil suit involving a member of the judge’s family. In contracts for 
publication of a judge’s writings, a judge should retain control over the 
advertising to avoid exploitation of the judge’s office. Similarly, exploi-
tation of judicial office for private gain can occur when a part-time 
judge attorney or pro tempore judge attorney advertises this judicial 
position as a reason for being retained as a lawyer. As to the acceptance 
of awards, see Rule 3.13 and Commentary. 
 [3] Although a judge should be sensitive to possible abuse of the 
prestige of office, a judge may, based on the judge’s personal knowledge, 
serve as a reference or provide a letter of recommendation. The judge may 
use official letterhead if the judge indicates that the reference is personal, 
and if there is no likelihood that the use of the letterhead would reasonably 
be perceived as an attempt to exert pressure by reason of the judicial office. 
However, a judge must not initiate the communication of information to a 
sentencing judge or probation or corrections officer, but may provide to 
such person information for the record in response to a formal request. 
 [4] Judges may participate in the process of judicial selection 
by cooperating with appointing authorities and screening committees 
seeking names for consideration, and by responding to official inquiries 
concerning a person being considered for a judgeship. See also Canon 
4, regarding use of a judge’s name in political activities. 

Canon 2 

JUDGES SHALL PERFORM THE DUTIES OF JUDICIAL 
OFFICE IMPARTIALLY, COMPETENTLY, AND DILIGENTLY.

 Rule 2.1 Giving Priority to Judicial Duties in General

The judicial duties of judges take precedence over all their other activi-
ties. Their judicial duties include all the duties of their offices prescribed 
by law. But primarily, judges serve as the arbiters of facts and law for 
the resolution of disputes.

 Rule 2.2 Impartiality and Fairness

Judges shall dispose of all judicial matters fairly, promptly, and efficiently.

Commentary: 
 [1] In disposing of matters fairly, promptly, and efficiently, 
judges must demonstrate due regard for the rights of the parties to be 
heard and to have issues resolved without unnecessary cost or delay. 
Competence in the performance of judicial duties requires the legal 
knowledge, skill, thoroughness, and preparation reasonably necessary 
to perform a judge’s responsibilities of judicial office. 
 [2] Containing costs while preserving fundamental rights of 
parties also protects the interests of witnesses and the general public. 
Judges should monitor and supervise cases so as to reduce or eliminate 
dilatory practices, avoidable delays and unnecessary costs. 
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 [3] Prompt disposition of the court’s business requires judges to 
devote adequate time to their duties, to be punctual in attending court 
and expeditious in determining matters under submission, and to insist 
that court officials, litigants, and their lawyers cooperate with the courts 
to achieve that end.

 Rule 2.3 Bias, Prejudice, and Harassment

(A) Judges shall perform judicial duties without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by words or 
conduct manifest bias or prejudice, or engage in harassment, including 
but not limited to bias, prejudice, or harassment based upon age, dis-
ability, ethnicity, gender or sex, marital status, national origin, political 
affiliation, race, religion, sexual orientation, or socioeconomic status. 
Judges shall not permit court staff, court officials, or others subject to 
the judge’s direction and control to do so.

(C) Judges shall require lawyers in proceedings before the court to 
refrain from manifesting bias or prejudice, or engaging in harassment, 
based upon attributes including, but not limited to, age, disability, eth-
nicity, gender or sex, marital status, national origin, political affiliation, 
race, religion, sexual orientation, or socioeconomic status, against par-
ties, witnesses, lawyers, or others.

(D) This Rule does not preclude legitimate advocacy when age, dis-
ability, ethnicity, gender or sex, marital status, national origin, political 
affiliation, race, religion, sexual orientation, or socioeconomic status, or 
other similar factors are issues in the proceeding.

Commentary: 
 [1] Judges must refrain from speech, gestures, or other conduct 
that could reasonably be perceived as prejudiced or biased or as 
harassment and must require the same standard of conduct of others 
subject to their direction and control. 
 [2] Judges must perform judicial duties impartially and fairly. 
Judges who manifest bias on any basis in a proceeding impair the fair-
ness of the proceeding and bring the judiciary into disrepute. Facial 
expression and body language, in addition to oral communication, can 
give to parties, lawyers, jurors, the media, and others an appearance of 
judicial bias. Judges must be alert to avoid behavior that may be per-
ceived as prejudicial. 
 [3] Sexual harassment includes, but is not limited to, sexual 
advances, requests for sexual favors, and other verbal or physical con-
duct of a sexual nature that is unwelcome. 
 [4] Judges who permit others to manifest bias or prejudice on any 
basis in a proceeding impair the fairness of the proceeding and bring 
the judiciary into disrepute. 
 [5] Examples of manifestations of bias or prejudice include but 
are not limited to epithets; slurs; demeaning nicknames; negative 
stereotyping; attempted humor based upon stereotypes; threatening, 
intimidating, or hostile acts; suggestions of connections between race, 
ethnicity, or nationality and crime; and irrelevant references to per-
sonal characteristics. Even facial expressions and body language can 
convey to parties and lawyers in the proceeding, jurors, the media, and 
others an appearance of bias or prejudice.

 Rule 2.4 External Influences on Judicial Conduct

(A) Judges shall be faithful to the law and maintain professional com-
petence in it. Judges shall not be swayed by partisan interests, public 
clamor or intimidation, or fear of criticism.

(B) Judges shall not permit family, social, political, financial, or other inter-
ests or relationships to influence the judge’s judicial conduct or judgment.

(C) Judges shall not convey or enable others to convey the impression 
that any person or organization is in a position to influence the judge.

Commentary: 
 To ensure that judges are available to fulfill their judicial duties, 
judges must conduct their personal and extrajudicial activities to mini-
mize the risk of conflict that would result in frequent disqualification. 
See Rule 2.11.

 Rule 2.5 Performing Administrative Responsibilities

(A) Judges shall perform judicial and administrative duties competently, 
diligently, and without bias or prejudice.

(B) Judges shall maintain professional competence in judicial adminis-
tration, and shall cooperate with other judges and court officials in the 
administration of court business.

Commentary: 
 [1] Judges may perform weddings during their normal office 
hours, when doing so does not interfere with or delay court proceedings, 
security, or operations. Some courts and judges may have minimal time 
available for conducting weddings. 
 [2] Judges who perform weddings during their normal office 
hours, for which they are collecting a salary or are paid a per diem, 
shall not require payment for this service. Judges may receive a rea-
sonable tip, gratuity, or negotiated consideration only for weddings 
performed both away from the courthouse and outside their normal 
office hours. See OCGA § 19-3-49. It is inappropriate for a judge to 
have a policy of performing weddings only after-hours and off-site in 
order to receive payment. 
 [3] Any remuneration received for performing a wedding shall be 
reported under Rule 3.15 as quasi-judicial compensation.

 Rule 2.6 Ensuring the Right to Be Heard
 
(A) Judges shall accord to every person who has a legal interest in a pro-
ceeding, or that person’s lawyer, the right to be heard according to law.
 
(B) The obligation of judges to dispose of matters promptly and effi-
ciently must not take precedence over their obligation to dispose of 
matters fairly and with patience.

Commentary: 
 Judges should encourage and seek to facilitate settlement, but 
parties should not feel coerced into surrendering the right to have their 
controversy resolved by courts. Judges must be mindful of the effect 
settlement discussions can have, not only on their objectivity and impar-
tiality, but also on the appearance of their objectivity and impartiality. 
Despite a judge’s best efforts, there may be instances when informa-
tion obtained during settlement discussions could influence a judge’s 
decision-making during a subsequent trial, and, in such instances, the 
judge should consider whether disqualification may be appropriate. See 
Rule 2.11.

 Rule 2.7 Responsibility to Decide

Judges shall hear and decide matters assigned to them, except those in 
which they are disqualified.

Commentary: 
 [1] To ensure impartiality and fairness to all parties, a judge must 
be objective and open-minded. 
 [2] This Rule should be applied in concert with the equally impor-
tant obligation to dispose of court matters timely and effectively. See 
Rule 2.2. 
 [3] When applying and interpreting the law, a judge sometimes 
may make good-faith errors of fact or law. Errors of this kind do not 
violate this Rule.

 Rule 2.8 Adjudicating Pending Proceedings Fairly

(A) Judges shall require order and decorum in proceedings over which 
they preside.

(B) Judges shall be patient, dignified, and courteous to litigants, jurors, 
witnesses, lawyers, and others with whom they deal in their official 
capacity, and shall require similar conduct of all persons subject to their 
direction and control.

(C) Judges shall not commend or criticize jurors for their verdict other 
than in a court order or opinion in a proceeding, but may express apprecia-
tion to jurors for their service to the judicial system and the community.

Commentary: 
 [1] The duty to hear all proceedings fairly and with patience is 
not inconsistent with the duty to dispose promptly of the business of the 
court. Judges can be efficient and business-like while being patient and 
deliberate. 
 [2] It is not a violation of this Rule for a judge to make reasonable 
accommodations to ensure pro se litigants the opportunity to have their 
matters fairly heard. 
 [3] Commending or criticizing jurors for their verdict may imply 
a judicial expectation in future cases and may impair a juror’s ability to 
be fair and impartial in a subsequent case. 
 [4] A judge who is not otherwise prohibited by law from doing 
so may meet with jurors who choose to remain after trial but should be 
careful not to discuss the merits of the case.
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Rule 2.9 Assuring Fair Hearings and Averting Ex Parte Communications

(A) Judges shall accord to every person who has a legal interest in a pro-
ceeding, or that person’s lawyer, the right to be heard according to law. 
Judges shall not initiate, permit, or consider ex parte communications, 
or consider other communications made to them outside the presence 
of the parties, or their lawyers, concerning a pending proceeding or 
impending matter, subject to the following exceptions.

(1) Where circumstances require, ex parte communications 
are authorized for scheduling, administrative purposes, or emer-
gencies that do not deal with substantive matters or issues on the 
merits, provided that:

(a) the judge reasonably believes that no party will gain a 
procedural, substantive, or tactical advantage as a result of the 
ex parte communication; and 

(b) the judge makes provision promptly to notify all other 
parties of the substance of the ex parte communication, and 
gives the parties an opportunity to respond. 

(2) Judges may obtain the advice of a disinterested expert on 
the law applicable to a proceeding before the court, if they give 
notice to the parties of the person consulted and the substance 
of the advice, and afford the parties reasonable opportunity to 
respond.

(3) Judges may consult with court staff and court officials 
whose functions are to aid in carrying out adjudicative responsi-
bilities, or with other judges, provided the judge makes reasonable 
efforts to avoid receiving factual information that is not part of 
the record, and does not abrogate the responsibility personally to 
decide the matter.

(4) Judges may, with the consent of the parties, confer sepa-
rately with the parties or their lawyers in an effort to mediate or 
settle pending proceedings.

(5) Judges may initiate, permit, or consider ex parte com-
munications when authorized by law to do so, such as when 
issuing temporary protective orders, arrest warrants, or search 
warrants, or when serving on therapeutic, problem-solving, or 
accountability courts, including drugs courts, mental health 
courts, and veterans’ courts.

(B) If a judge inadvertently receives an unauthorized ex parte com-
munication bearing upon the substance of a matter, the judge shall 
make provision promptly to notify the parties of the substance of the 
communication and provide the parties with a reasonable opportunity 
to respond.

(C) Judges shall not investigate facts in a pending proceeding or 
impending matter independently, and in making adjudicative decisions 
shall consider only the evidence presented and any facts that may prop-
erly be judicially noticed. The facts a judge shall not investigate include 
those derived from personal observations or media, including printed 
publications, computer retrievable electronic data, or internet and social 
network communications.

(D) A judge shall make reasonable efforts, including providing appro-
priate supervision, to ensure that this Rule is not violated by court staff, 
court officials, and others subject to the judge’s direction and control.
 
Commentary: 
 [1] Judges shall immediately stop any attempted improper ex par-
te communication. Rule 2.9 (B) does not excuse a judge from this ethical 
requirement. 
 [2] The right to be heard is an essential component of a fair and 
impartial system of justice. Substantive rights of litigants can be pro-
tected only if procedures protecting the right to be heard are observed. 
 [3] See Rules 2.7 and 2.9 (C), addressing limits on the scope of 
evidence that may be legitimately considered by the court. 
 [4] In recent years, jurisdictions in Georgia have created what 
are often called therapeutic, problem-solving, or accountability courts, 
including drug courts, mental health courts, and veterans’ courts. 
Judges presiding over these courts are often authorized and encour-
aged to act in non-traditional ways, such as monitoring the progress 
of participating defendants by communicating directly on issues of fact 
and law with members of the accountability court team, which may 
include court staff, lawyers, case managers, service coordinators, and 
providers, compliance monitors, law enforcement officers, probation 
officers, and others. In this setting, ex parte communications that would 

otherwise be prohibited by this Code may be authorized by law, includ-
ing general or local accountability court rules and standards that have 
been approved by the Supreme Court of Georgia. Courts using this 
authority should ensure that participating parties are advised of the 
potential for and scope of the permitted ex parte communications and 
have waived on the record with the advice of counsel any objection to 
such communications. Because the impartiality of a judge is essential to 
the legitimacy of all courts, any such waiver, while granting permission 
to the adjudicating authority to participate in ex parte communications, 
shall not operate as an irreversible bar to a motion for disqualification 
pursuant to Rule 2.11 based upon factual circumstance arising subse-
quent to the waiver. 
 [5] The proscription against communications concerning a pro-
ceeding includes communications from lawyers, law teachers, and other 
persons who are not participants in the proceeding, except to the limited 
extent permitted. 
 [6] To the extent reasonably possible, all parties or their lawyers 
shall be included in communications with a judge. 
 [7] Whenever presence of a party or notice to a party is required 
by this Rule, it is the party’s lawyer, or if the party is unrepresented, the 
party, who is to be present or to whom notice is given. 
 [8] Judges may request a party to submit proposed findings of fact 
and conclusions of law, so long as the other parties are apprised of the 
request and are given an opportunity to respond to the proposed find-
ings and conclusions. 
 [9] Judges may consult with other judges on pending proceedings 
and impending matters, but must avoid ex parte discussions of a case 
with judges who have previously been disqualified from hearing the 
matter, and with judges who have appellate jurisdiction over the matter. 
 [10] Judges may consult with the Judicial Qualifications 
Commission, outside counsel, or legal experts concerning compliance 
with this Code. Such consultations are not subject to the restrictions of 
Rule 2.9. 
 [11] Impending matters and pending proceedings are only as good 
as the parties make them; neutral and detached impartial judges should 
not be concerned about augmenting cases.
 [12] Judges must take reasonable efforts, including the provision 
of appropriate supervision, to ensure this Rule is not violated through 
law clerks or other personnel on their staff.

 Rule 2.10 Judicial Statements on Pending Proceedings and 
Impending Matters

(A) Judges shall not make, on any pending proceeding or impending mat-
ter in any court, any public comment that might reasonably be expected to 
affect its outcome or impair its fairness or make any non-public comment 
that might substantially interfere with a fair trial or hearing.

(B) Judges shall not, in connection with cases, controversies, or issues 
that are likely to come before the court, make promises or commitments 
that are inconsistent with the impartial performance of the adjudicative 
duties of judicial office.

(C) Judges shall require court staff, court officials, and others subject to 
the judge’s direction and control to refrain from making statements that 
the judge would be prohibited from making by Rule 2.10.

(D) Notwithstanding the restrictions in Rule 2.10, a judge may make 
public statements in the course of official duties, may explain court 
procedures, and may comment on any proceeding in which the judge is a 
litigant in a personal capacity.

(E) Reserved.

Commentary: 
 [1] This Rule’s restrictions on judicial speech are essential to 
the maintenance of the independence, integrity, and impartiality of the 
judiciary. The requirement that judges abstain from public comment 
regarding a pending proceeding or impending matter continues during 
any appellate process until final disposition. 
 [2] This Rule does not prohibit judges from commenting on pro-
ceedings in which the judge is a litigant in a personal capacity. In cases 
such as a writ of mandamus where a judge is a litigant in an official 
capacity, the judge shall not comment.

 Rule 2.11 Disqualification and Recusal

(A) Judges shall disqualify themselves in any proceeding in which their 
impartiality might reasonably be questioned, or in which:

(1) The judge has a personal bias or prejudice concerning a 
party or a party’s lawyer, or personal knowledge of disputed eviden-
tiary facts concerning an impending matter or a pending proceeding.
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(2) The judge is within the third degree of relationship to any 
of the following listed persons, or the judge’s spouse, domestic 
partner, intimate partner, or any other member of a judge’s family 
residing in the judge’s household is within the third degree of rela-
tionship to any of the following persons:

(a) a party to the proceeding, or an officer, director, or 
trustee of a party;

(b) a lawyer in the proceeding; 

(c) a person known by the judge to have a more than de 
minimis interest that could be substantially affected by the out-
come of the proceeding; or 

(d) a person who to the judge’s knowledge is likely to be a 
material witness in the proceeding. 

(3) Reserved.

(4) The judge has received or benefited from an aggregate 
amount of campaign contributions or support so as to create a rea-
sonable question as to the judge’s impartiality. When determining 
impartiality with respect to campaign contributions or support, the 
following may be considered:

(a) amount of the contribution or support;

(b) timing of the contribution or support;

(c) relationship of contributor or supporter to the parties;

(d) impact of contribution or support;

(e) nature of contributor’s prior political activities or sup-
port and prior relationship with the judge; 

(f) nature of impending matter or pending proceeding and 
its importance to the parties or counsel; 

(g) contributions made independently in support of the 
judge over and above the maximum allowable contribution that 
may be contributed to the judicial candidate; and 

(h) any factor relevant to the issue of campaign contri-
bution or support that causes the judge’s impartiality to be 
questioned. 

(5) The judge has made pledges or promises of conduct in 
office other than the faithful and impartial performance of the 
adjudicative duties of the office, or statements that commit the 
judicial candidate with respect to issues likely to come before the 
court in its adjudication of cases.

(6) The judge served as a lawyer in the matter of controversy, 
or a lawyer with whom the judge previously practiced law served 
during such association as a lawyer concerning it, or the judge has 
been a witness or party in the matter of controversy.

(B) Judges shall keep informed about their personal and fiduciary eco-
nomic interests, and make a reasonable effort to keep informed about 
the personal financial interests of their spouse, domestic partner, inti-
mate partner, and minor children residing in their households, because 
such interests may bear on the need for judicial disqualification.

(C) Judges disqualified by the terms of Rule 2.11 may disclose on the 
record, or in open court, the basis of their disqualification and may ask 
the parties and their lawyers to consider, out of the presence of the judge, 
whether to waive disqualification. If following disclosure of any basis for 
disqualification, other than personal bias or prejudice concerning a party, 
the parties and lawyers, without participation by the judge, all agree that 
the judge should not be disqualified, and the judge is then willing to par-
ticipate, the judge may participate in the proceeding. The agreement shall 
be incorporated in the record or the file of the proceeding.

Commentary: 
 [1] Under this Rule, judges are subject to disqualification when-
ever their impartiality might reasonably be questioned, regardless of 
whether any of the specific items in Rule 2.11 (A) apply. For example, 
if a judge were in the process of negotiating for employment with a law 
firm, the judge would be disqualified from any matters in which that 
firm appeared, unless the disqualification was waived by the parties 
after disclosure by the judge. 

 [2] Judges should disclose on the record, or in open court, 
information that the court believes the parties or their lawyers might 
consider relevant to the question of disqualification, even if they 
believe there is no legal basis for disqualification. The public filing 
of a campaign contribution disclosure report or financial disclosure 
statement shall be deemed disclosure to all parties of the information 
contained therein. 
 [3] The rule of necessity may override the rule of disqualification. 
For example, a judge might be required to participate in judicial review 
of a judicial salary statute, or might be the only judge available in a mat-
ter requiring immediate judicial action, such as a hearing on probable 
cause or a temporary restraining order. In the latter case, the judge shall 
disclose on the record the basis for possible disqualification and use rea-
sonable efforts to transfer the matter to another judge as soon as possible. 
 [4] A disqualifying bias or prejudice may arise because the lawyer 
or the lawyer’s firm has provided legal counsel either for or adverse 
to the judge, including in any personal matter or in a matter related to 
discipline before the Judicial Qualifications Commission, the State Bar 
of Georgia, or other appropriate authority. 
 [5] The fact that a lawyer in a proceeding is affiliated with a law 
firm with which a relative of the judge is affiliated does not of itself 
disqualify the judge. Under appropriate circumstances, the fact that the 
judge’s impartiality might “reasonably be questioned” under Rule 2.11 
(A), or that the relative is known by the judge to have an interest in the 
law firm that could be “substantially affected by the outcome of the pro-
ceeding” under Rule 2.11 (A) (2) (c) requires the judge’s disqualification. 
 [6] A lawyer in a government agency does not ordinarily have 
an association with other lawyers employed by that agency within the 
meaning of Rule 2.11 (A) (6); judges formerly employed by a government 
agency, however, should disqualify themselves in a proceeding if their 
impartiality might reasonably be questioned because of such association. 
 [7] See Rule 2.11 (B) and Rule 3.11 (E), addressing the judge’s 
duty to maintain awareness of personal financial interests and those of 
family and related associates. 
 [8] A judge shall recuse when the judge knows or learns by means 
of a timely motion that a particular party, a party’s lawyer, or law firm 
of a party’s lawyer has within the current or immediately preceding 
election cycle of a judicial campaign for public election made aggregate 
contributions in an amount that is greater than the maximum allowable 
contribution permitted by law. 
 [9] There is a rebuttable presumption that there is no per se 
basis for disqualification where the aggregate contributions are equal 
to or less than the maximum allowable contribution permitted by 
law. However, because the presumption is rebuttable, a judge who 
knows or learns by means of a timely motion that a party, a party’s 
lawyer, or the law firm of a party’s lawyer has within the current or 
immediately preceding election cycle of a judicial campaign for public 
election made aggregate contributions permitted by law, should weigh 
the considerations in Rule 2.11 (A) (4) in deciding whether recusal 
may be appropriate. 
 [10] Where a motion to recuse is based upon campaign contribu-
tions to the judge and the aggregate of contributions alleged would 
result in a rebuttable presumption that there is no per se basis for dis-
qualification under the provisions of this Rule, any affidavit required to 
be filed by court rule must specify additional facts demonstrating a basis 
for disqualification pursuant to the considerations set forth in Rule 2.11 
(A) (4). In the absence of such additional facts, the affidavit shall not be 
deemed legally sufficient to require assignment to another judge under 
applicable court rules.
 [11] In summary, Rule 2.11 (A) (4) provides that: 

(i) If contributions made to a judicial candidate or to that 
candidate’s campaign committee are permitted by the law and do 
not exceed the maximum allowable contribution, then there is no 
mandatory requirement that the judge recuse. 

(ii) If (a) a judicial candidate has knowledge of a contribu-
tion made to the candidate or the candidate’s campaign committee 
that exceeds the maximum allowable contribution permitted by law 
and (b) after having such knowledge, the violation is not corrected 
in a timely manner (i.e., usually accomplished by returning the 
contribution), then the judge shall recuse. 

(iii) If a judge has knowledge of a pattern of contributions 
made by a particular party, a party’s lawyer, or law firm of a 
party’s lawyer that include contributions (a) made to a judicial can-
didate or to that candidate’s campaign committee and/or (b) made 
to a third party attempting to influence the election of the judicial 
candidate, then the judge should consider whether recusal is appro-
priate in accordance with the considerations in Rule 2.11 (A) (4). 

 [12] A remittal procedure provides the parties an opportunity to 
proceed without delay, if they wish to waive the disqualification. To 
assure that consideration of the question of remittal is made independent-
ly to the court, judges must not solicit, seek, or hear comment on possible 
remittal or waiver of the disqualification, unless the lawyers jointly pro-
pose remittal after consultation as provided in Rule 2.11 (C). A party may 
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act through counsel, if counsel represents on the record that the party has 
been consulted and consents. As a practical matter, judges may wish to 
have all parties and their lawyers sign a remittal agreement. 

 Rule 2.12 Supervisory Duties

(A) Judges shall require their staffs, court officials, and others subject 
to their direction and control to observe the standards of fidelity and 
diligence that apply to the judges, to refrain from manifesting bias or 
prejudice in the performance of their official duties, and to act in a man-
ner consistent with the judge’s obligations under this Code.

(B) Judges with supervisory authority for judicial performance of other 
judges should take reasonable measures to assure the prompt disposition 
of matters before these judges, along with the proper performance of 
their other judicial responsibilities.

Commentary: 
 [1] A judge is responsible for his or her own conduct and for the 
conduct of others, such as staff, when those persons are acting at the 
judge’s direction or control. A judge may not direct court personnel to 
engage in conduct on the judge’s behalf or as the judge’s representative 
when such conduct would violate this Code if undertaken by the judge. 
 [2] Public confidence in the judicial system depends upon timely 
justice. To promote the efficient administration of justice, a judge with 
supervisory authority should take the steps needed to ensure that judges 
under his or her supervision administer their workloads promptly.

 Rule 2.13 Administrative Appointments

(A) In making administrative appointments, a judge:
 

(1) shall exercise the power of appointment impartially and 
on the basis of merit; and

(2) shall avoid nepotism, favoritism, and unnecessary 
appointments.

(B) Reserved.

(C) Judges shall not approve compensation of appointees beyond the 
fair value of services rendered.

Commentary: 
 Appointees of judges include assigned counsel, officials such as 
referees, commissioners, special masters, receivers and guardians, and 
personnel such as clerks, secretaries, and bailiffs. Consent by the par-
ties to an appointment or an award of compensation does not relieve the 
judge of the obligation prescribed by Rule 2.13 (A) (1).

 Rule 2.14 Disability and Impairment

Judges having a reasonable belief that the performance of a lawyer or 
another judge is impaired by drugs or alcohol, or by a mental, emo-
tional, or physical condition, shall take appropriate action, which may 
include a confidential referral to a lawyer or judicial assistance program.

 Rule 2.15 Responding to Judicial and Lawyer Misconduct

(A) Judges who receive information indicating a substantial likelihood 
that another judge has committed a violation of this Code should take 
appropriate action. Judges having knowledge that another judge has 
committed a violation of this Code that raises a substantial question 
regarding the judge’s honesty, trustworthiness, or fitness for office shall 
inform the appropriate authority.

(B) Judges who receive information indicating a substantial likelihood 
that a lawyer has committed a violation of the Rules of Professional 
Conduct of the State Bar of Georgia should take appropriate action. 
Judges having knowledge that a lawyer has committed a violation 
of the Rules of Professional Conduct of the State Bar of Georgia 
that raises a substantial question as to the lawyer’s honesty, trust-
worthiness, or fitness as a lawyer in other respects shall inform the 
appropriate authority. 

(C) Acts of judges in the discharge of disciplinary responsibilities, 
required or permitted by Rule 2.15 (A) and Rule 2.15 (B), are part of 
their judicial duties and shall be absolutely privileged. 

(D) A judge who is arrested for or has been charged by way of indict-
ment, information, or complaint with a serious crime, shall inform the 
appropriate authority in writing within five days of being arrested or 
being charged.

Commentary: 
 [1] Taking action to address known misconduct is a judge’s obli-
gation. Cooperation with appropriate authorities, as required by this 
Rule, in the investigations and proceedings of judicial and lawyer disci-
plinary agencies instills public confidence in judges’ commitment to the 
integrity of the judicial system and the protection of the public. 
 [2] Rule 2.15 (A) requires judges to inform the appropriate author-
ity of another judge’s violation of the Code of Judicial Conduct, if the 
violation raises a substantial question of fitness for office and if the vio-
lation is actually known to the reporting judge. 
 [3] Rule 2.15 (B) also requires judges to report to the State Bar of 
Georgia any violation by a lawyer of the Rules of Professional Conduct, if 
the violation raises a substantial question of the lawyer’s fitness as a law-
yer and, again, if the violation is actually known to the reporting judge.

Rule 2.16 Reserved.

Canon 3

JUDGES SHALL REGULATE THEIR EXTRA-JUDICIAL 
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH 
THEIR JUDICIAL DUTIES.

 Rule 3.1 Participation in Extra-Judicial or Avocational Activities

(A) Judges shall not engage in avocational activities that detract from the dig-
nity of their office or interfere with the performance of their judicial duties.

(B) Reserved.

(C) Judges may engage in law-related or quasi-judicial activities, pro-
vided that doing so will not interfere with proper performance of judicial 
duties or cast doubt on their capacity to impartially decide any issue.

Commentary: 
 Complete separation of judges from extra-judicial activities is nei-
ther possible nor wise; they should not become isolated from the society 
in which they live.

 Rule 3.2 Appearances before Governmental Bodies and 
Consultation with Government Officials

Judges may appear at public hearings before an executive or legislative 
body or official on matters concerning the law, the legal system, and the 
administration of justice, and they may otherwise consult with an execu-
tive or legislative body or official, but only on matters concerning the 
administration of justice.

 Rule 3.3 Testifying as a Character Witness

Judges shall not testify voluntarily as a character witness. 

Commentary: 
 Judges must not testify voluntarily as a character witness, because 
to do so may lend the prestige of the judicial office in support of a party 
for whom the judge testifies. Moreover, when a judge testifies as a wit-
ness, a lawyer who regularly appears before the judge may be placed in 
the awkward position of cross-examining the judge. A judge may, how-
ever, testify when properly summoned.

 Rule 3.4 Accepting Extra-Judicial Appointments

Judges should not accept appointment to a governmental committee, com-
mission, or other position that is concerned with issues of fact or policy 
on matters other than the improvement of the law, the legal system, or the 
administration of justice, if acceptance of such appointment might reason-
ably cast doubt upon their impartiality or demean the judge’s office.

Commentary: 
 Valuable services have been rendered in the past to the states and 
the nation by judges appointed by the executive to undertake important 
extra-judicial assignments. The appropriateness of conferring these 
assignments on judges must be reassessed, however, in light of the 
demands on judicial officers created by today’s crowded dockets and 
the need to protect the courts from involvement in extra-judicial matters 
that may prove to be controversial. Judges should not be expected or 
permitted to accept governmental appointments that could interfere with 
the effectiveness and independence of the judiciary.

 Rule 3.5 Use of Non-Public Information

Judges shall not disclose or use, for any purpose unrelated to judicial 
duties, non-public information acquired in a judicial capacity.
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 Rule 3.6 Avoiding Associations That Undermine the 
Impartiality of Judges

(A) A judge shall not hold membership in any organization that prac-
tices invidious discrimination. 

(B) A judge shall not use the benefits or facilities of an organization if 
the judge knows or should know that the organization practices invidious 
discrimination. A judge’s attendance at an event in a facility of an orga-
nization that the judge is not permitted to join is not a violation of this 
Rule when the judge’s attendance is an isolated event that could not rea-
sonably be perceived as an endorsement of the organization’s practices.

Commentary: 
 [1] A judge’s public manifestation of approval of invidious dis-
crimination gives rise to the appearance of impropriety and diminishes 
public confidence in the integrity and impartiality of the judiciary. A 
judge’s membership in an organization that practices invidious discrim-
ination creates the perception that the judge’s impartiality is impaired. 
 [2] An organization is generally said to discriminate invidiously 
if it arbitrarily excludes from membership, position or participation 
on the basis of age, disability, ethnicity, gender or sex, marital status, 
national origin, race, religion, or sexual orientation persons who would 
otherwise be eligible for admission. Whether an organization practices 
invidious discrimination is a complex question to which judges should 
be attentive. The answer cannot be determined from a mere examina-
tion of an organization’s current membership rolls, but rather, depends 
upon how the organization selects members, as well as other relevant 
factors, such as whether the organization is dedicated to the preserva-
tion of religious, ethnic, or cultural values of legitimate common interest 
to its members, or whether it is an intimate, purely private organization 
whose membership limitations could not constitutionally be prohibited. 
 [3] When a judge learns that an organization to which the judge 
belongs engages in invidious discrimination, the judge must resign 
immediately from the organization. 
 [4] A judge’s membership in a religious organization as a lawful 
exercise of the freedom of religion is not a violation of this Rule. 
 [5] This Rule does not apply to national or state military service.

 Rule 3.7 Participation in Law-Related, Educational, Religious, 
Charitable, Fraternal, or Civic Organizations and Activities

(A) Judges may engage in activities concerning the law, the legal sys-
tem, and the administration of justice, provided that doing so will not 
interfere with the performance of their official duties or cast doubt on 
their capacity to impartially decide any issue.

(1) Judges may speak, write, lecture, teach, and participate 
in other activities concerning the law, the legal system, and the 
administration of justice. 

(2) Judges may serve as members of an organization or 
governmental agency concerning the law, the legal system, or the 
administration of justice. Judges shall not give investment advice to 
such an organization, but they may serve on its board of directors or 
trustees and participate in its management, even when governance 
includes the responsibility for approving investment decisions. 

(3) Judges may assist such organizations in raising funds, 
and may make recommendations to public and private fund-grant-
ing agencies on projects and programs concerning the law, the 
legal system, and the administration of justice, but judges shall not 
personally solicit funds during public fundraising activities. 

(B) Judges may participate in educational, religious, charitable, 
fraternal, or civic activities that do not reflect adversely upon their 
impartiality or interfere with the performance of their judicial duties.

(1) Judges may serve as officers, directors, trustees, or non-
legal advisors of educational, religious, charitable, fraternal, or 
civic organizations not conducted for the economic or political 
advantage of their members, subject to the following limitations:

(a) judges shall not serve if it is likely that the organiza-
tion will be engaged in proceedings that would ordinarily come 
before them;

(b) judges shall not serve if it is likely that the organiza-
tion will be regularly engaged in adversary proceedings in any 
court; and

(c) judges shall not give investment advice to such an 
organization, but they may serve on its board of directors or trust-

ees and participate in its management, even when governance 
includes the responsibility for approving investment decisions.

(2) Judges shall not personally solicit funds for any edu-
cational, religious, charitable, fraternal, or civic organization, 
or use or permit the use of the prestige of their office for that 
purpose, but they may be listed as officers, directors, or trustees 
of such organizations.

Commentary: 
 [1] To the extent that time permits, and judicial independence and 
impartiality are not compromised, judges are encouraged to engage in 
appropriate quasi-judicial activities. As a judicial officer and person 
specially learned in the law, a judge is in a unique position to contribute 
to the improvement of the law, the legal system, and the administration 
of justice, including revision of substantive and procedural law and 
improvement of criminal and juvenile justice, either independently or 
through a bar association, judicial conference, or other organization 
dedicated to such improvements. 
 [2] Judges should be aware of the prohibitions in OCGA § 21-5-
11 relating to the acceptance of a monetary fee or honorarium for a 
speaking engagement or participation in a seminar, discussion panel, 
or other activity that directly relates to the official duties or office of a 
public officer. 
 [3] The changing nature of some organizations and of their 
relationship to the law makes it necessary for judges regularly to 
re-examine the activities of each organization with which they are affili-
ated, to determine if it is proper for them to continue their relationship 
with it. For example, in many jurisdictions charitable hospitals are now 
more frequently in court than in the past. Similarly, the boards of some 
legal aid organizations now make policy decisions that may have politi-
cal significance or imply commitment to causes that may come before 
the courts for adjudication.

 Rule 3.8 Fiduciary Activities

(A) Judges should not serve as fiduciaries, except for the estates, trusts, 
or persons of members of their families, and then only if such service 
will not interfere with the proper performance of their judicial duties. As 
family fiduciaries, judges are subject to the following restrictions. 38 

(B) Judges should not serve if it is likely that as fiduciaries, they will be 
engaged in proceedings that would ordinarily come before them, or if 
the estates, trusts, or wards become involved in adversary proceedings 
in the court on which they serve or one under its appellate jurisdiction.

(C) While acting as fiduciaries, judges are subject to the same restric-
tions on financial activities that apply to them in their personal 
capacities.

Commentary: 
 Judges’ obligations under this Canon and their obligations as 
fiduciaries may come into conflict. For example, a judge should resign 
as trustee if it would result in detriment to the trust to divest it of hold-
ings whose retention would place the judge in violation of Rule 3.11.

 Rule 3.9 Arbitration and Mediation

Judges shall not act as arbitrators or mediators for compensation. This 
prohibition does not apply to senior judges who serve as judges.

 Rule 3.10 Practice of Law

Judges shall not practice law, unless allowed by law.

 Rule 3.11 Financial Activities and Business Dealings

(A) Information acquired by judges in their judicial capacity should not 
be used or disclosed by them in financial dealings or for any purpose not 
related to their judicial duties.

(B) Judges should refrain from financial and business dealings with 
lawyers, litigants, and others that tend to reflect adversely on their 
impartiality, interfere with the proper performance of their judicial 
duties, or exploit their judicial positions.

(C) Subject to the requirement of Rule 3.11 (B), judges may hold and 
manage investments, including real estate, and engage in other remu-
nerative activity including the operation of a business, as long as the 
business is not related to court-directed services.

(D) Judges should manage their investments and other financial inter-
ests to minimize the number of cases in which they are disqualified. As 
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soon as they can do so without serious financial detriment, they should 
divest themselves of investments and other financial interests that might 
require frequent disqualification.

(E) Judges should keep informed about their personal and fiduciary 
economic interests, and make a reasonable effort to keep informed about 
the personal financial interests of their spouse, domestic partner, inti-
mate partner, and minor children residing in their households.

(F) Judges are not required by this Code to disclose their income, debts, 
or investments, except as provided in Canons 2 and 3.

Commentary: 
 [1] Judges are generally permitted to engage in financial 
activities, including managing real estate and other investments for 
themselves or for members of their families. Participation in these 
activities, like participation in other extra-judicial activities, is subject 
to the requirements of this Code. For example, it would be improper for 
a judge to spend so much time on business activities that it interferes 
with performance of judicial duties. Similarly, it would be improper for 
a judge to use his or her official title or appear in judicial robes in busi-
ness advertising, or to conduct his or her business or financial affairs in 
such a way that disqualification is frequently required or that trades on 
the prestige of judicial office to promote the business. 
 [2] Canon 2 requires judges to disqualify themselves in any pro-
ceeding in which they have a more than de minimis financial interest; 
Canon 3 requires judges to refrain from financial activities that might 
interfere with the impartial performance of their judicial duties; Canon 
3 requires judges to report certain gratuities as well as compensation 
they receive for activities involving personal services outside their judi-
cial office. Judges have the rights of an ordinary citizen, including the 
right to privacy in their financial affairs, except to the extent that limita-
tions thereon are required to safeguard the proper performance of their 
duties. Owning and receiving income from investments do not as such 
affect the performance of a judge’s duties. 

 Rule 3.12 Receiving Quasi-Judicial and Extra-Judicial 
Compensation

Judges may receive compensation and reimbursement of expenses for 
the quasi-judicial and extra-judicial activities permitted by this Code, 
unless the source of such payments gives the appearance of influenc-
ing the performance of judicial duties or otherwise would appear to a 
reasonable person to undermine the judge’s independence, integrity, 
or impartiality. Such compensation should not exceed a reasonable 
amount, nor should it exceed what a person who is not a judge would 
receive for the same activity.

Commentary: 
 When performing a wedding outside their normal office hours 
and outside the courthouse, judges may receive a reasonable tip, gra-
tuity, or negotiated consideration. See OCGA § 19-3-49 and Rule 2.5. 
Any such remuneration shall be reported under Rule 3.15 as quasi-
judicial compensation.

 Rule 3.13 Gifts or Similar Benefits

(A) When Always Prohibited— 

Judges shall not accept a gift or similar benefit if: 

(1) its acceptance is prohibited by law; or

(2) its acceptance would appear to a reasonable person to 
undermine the judge’s independence, integrity, or impartiality.

(B) When the Source Has Interests Before the Judge—

When the source has interests before the judge as a party or other per-
son, including a lawyer, who has come or is likely to come before the 
court, the judge may accept a gift or similar benefit that does not exceed 
$100 in value, unless prohibited by Rule 3.13 (A). If the same source 
provides gifts or similar benefits exceeding, in the aggregate, $500 in 
the same calendar year, the acceptance of all of those gifts or similar 
benefits must be reported under Rule 3.15.

(C) When the Source Does Not Have Interests Before the Judge—

When the source does not have interests before the judge as a party or 
other person, including a lawyer, who has come or is likely to come 
before the court, the judge may accept a gift or similar benefit, unless 
prohibited by Rule 3.13 (A). If the same source provides gifts or similar 
benefits exceeding, in the aggregate, $500 in the same calendar year, 

the acceptance of all of those gifts or similar benefits must be reported 
under Rule 3.15.

(D) When Generally Allowed—

Except where prohibited by Rule 3.13 (A) and notwithstanding Rule 
3.13 (B) and (C), judges may accept the following without reporting 
such acceptance:

(1) Invitations to the judge and the judge’s spouse, domestic 
partner, intimate partner, or guest to attend without charge or with 
reimbursement of expenses: 

(a) an event associated with a bar-related function or other 
activity relating to the law, the legal system, or the administra-
tion of justice; or 

(b) an event associated with any of the judge’s education-
al, religious, charitable, fraternal or civic activities permitted by 
this Code, if the same invitation is offered to non-judges who 
are engaged in similar ways in the activity as the judge. 

(2) Gifts incident to a public testimonial to the judge.

(3) Items with little intrinsic value, such as plaques, certifi-
cates, trophies, and greeting cards. 

(4) Ordinary social hospitality, including reciprocal social-
izing in which meals, lodging, recreational activities, tickets, or 
similar benefits are provided or paid for both by the judge and a 
friend or group of friends in substantially equal total amounts over 
a period of time.

(5) Commercial or financial opportunities and benefits, 
including special pricing and discounts, and loans from lending 
institutions in their regular course of business, if the same oppor-
tunities and benefits or loans are made available on the same terms 
to similarly situated persons who are not judges.

(6) Rewards and prizes given to competitors or participants 
in random drawings, contests, or other events that are open to per-
sons who are not judges.

(7) Scholarships, fellowships, and similar benefits or awards, 
if they are available to similarly situated persons who are not 
judges, based upon the same terms and criteria.

(8) Books, magazines, journals, audiovisual materials, and 
other resource materials supplied by publishers on a complimen-
tary basis for official use.

(9) Gifts or similar benefits from friends, relatives, or other 
persons, including lawyers, whose appearance or interest in a 
pending proceeding or impending matter before the judge would 
in any event require disqualification of the judge under Rule 2.11.

(10) Gifts or similar benefits associated with the business, 
profession, or other separate activity of a spouse, a domestic part-
ner, intimate partner, or other family member of a judge residing 
in the judge’s household, which incidentally benefit the judge.

Commentary: 
 [1] For purposes of this Rule, “gifts or similar benefits” includes 
any gift, bequest, benefit, favor, loan, or other thing of value, including 
such things as travel; lodging; meals; golf, hunting, and other recre-
ational activities; and tickets to sporting, entertainment, and charitable 
events. The value of such tickets is the face value of the ticket or, in 
the case of tickets to charitable events, the value of goods and services 
provided in exchange for the charitable contribution (i.e., the non-tax-
deductible portion of the contribution). 
 [2] This Rule does not apply to contributions to a judge’s cam-
paign for judicial office, a matter governed by Canon 4. 
 [3] In dealing with gifts or similar benefits, judges must distin-
guish among things that can never be accepted, see Rule 3.13 (A); 
things for which acceptance, limits, and reporting requirements depend 
on whether the source has interests before the judge, see Rule 3.13 (B) 
or does not have such interests, see Rule 3.13 (C); and things that gen-
erally may be accepted and do not require reporting, see Rule 3.13 (D). 
 [4] Rule 3.13 applies only to the acceptance of gifts or similar 
benefits by a judge. Nonetheless, if a gift or similar benefit is given to 
someone in the judge’s family, it may be viewed as an attempt to evade 
Rule 3.13 and to influence the judge indirectly and may require the 
judge’s disqualification under the general provisions of Rule 2.11 (A). 
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Where the gift or similar benefit is provided primarily to such other 
person and the judge is at most an incidental beneficiary, this concern 
is reduced. A judge should, however, remind family members of the 
restrictions imposed upon judges, and urge them to take these restric-
tions into account when making decisions about accepting gifts or 
similar benefits. 
 [5] Whenever a judge accepts a gift or similar benefit without pay-
ing fair market value, there is a risk that the benefit might be viewed as 
intended to influence the judge’s decision in a case. Rule 3.13 imposes 
restrictions upon the acceptance and reporting of such benefits accord-
ing to the magnitude of the risk. Rule 3.13 (D) identifies circumstances 
in which the risk is low that the acceptance would appear to undermine 
the judge’s independence, integrity, or impartiality, and explicitly pro-
vides that such items need not be publicly reported. 
 [6] Gift-giving between friends and relatives is a common occur-
rence and ordinarily does not create an appearance of impropriety or 
cause reasonable persons to believe that the judge’s independence, 
integrity, or impartiality has been compromised. In addition, when the 
appearance of friends or relatives in a case would require the judge’s 
disqualification under Rule 2.11, there would be no opportunity for a 
gift to influence the judge’s decision-making. Rule 3.13 (D) places no 
restrictions upon the ability of a judge to accept gifts or other things of 
value from friends or relatives under these circumstances and does not 
require reporting. 
 [7] Businesses and financial institutions frequently make available 
special pricing, discounts, and other benefits, either in connection with 
a temporary promotion or for preferred customers, based upon longev-
ity of the relationship, volume of business transacted, and other factors. 
A judge may freely accept such benefits if they are available to the 
general public, or if the judge qualifies for the special price or discount 
according to the same criteria as are applied to persons who are not 
judges. As an example, loans provided at generally prevailing interest 
rates are not gifts, but a judge could not accept a loan from a financial 
institution at below-market interest rates unless the same rate was being 
made available to the general public for a certain period of time or only 
to borrowers with specified qualifications that the judge also possesses. 
 [8] Georgia judges have traditionally participated in numerous 
bar-related functions and in a wide variety of educational, religious, 
charitable, fraternal, and civic activities. The sponsors of such events 
frequently waive registration and other fees associated with the events, 
and sometimes reimburse necessary travel, food, lodging, and inci-
dental expenses, to allow and encourage judges to participate. Such 
participation by judges in the legal community and the general com-
munity is encouraged, and reporting of invitations to such events and 
public testimonials to judges at such events is not required because it 
could discourage these activities. However, before accepting such an 
invitation or testimonial, a judge should consider all of the circum-
stances that may make the acceptance, individually or when viewed 
in relation to other accepted invitations and testimonials, appear to a 
reasonable person to undermine the judge’s independence, integrity, 
or impartiality and thus to require disqualification under Rule 3.13 
(A) (2). These factors may include: whether the costs of the event are 
reasonable and comparable to those associated with similar events 
sponsored by the judiciary, bar associations, or similar groups; 
whether the event is primarily educational rather than recreational; 
whether the sponsor is an educational institution or bar association 
rather than a trade association or for-profit entity; whether the fund-
ing for the event comes largely from numerous contributors rather 
than from a single entity; whether the sponsor or source of funding 
is generally associated with particular parties or interests currently 
appearing or likely to appear in the judge’s court; whether differing 
viewpoints are presented; and whether a broad range of judicial and, 
if not a legal event, non-judicial participants are invited, whether a 
large number of participants are invited, and whether the program is 
designed specifically for judges.

 Rule 3.14 Expense Reimbursement

Expense reimbursement should be limited to the actual cost of travel, 
food, and lodging and other necessary expenses reasonably incurred by 
judges and, where appropriate to the occasion, by their spouses, domes-
tic partners, or intimate partners. Any payment in excess of such an 
amount is compensation.

 Rule 3.15 Reports and Procedures for Reporting

(A) Judges shall regularly file reports on the amount or value of:

(1) compensation received for quasi-judicial and extra-judi-
cial activities as permitted by Rules 3.1 (C), 3.2, 3.7, and 3.11, if 
the value of such compensation exceeds $500 in the same calendar 
year; and

(2) gifts or similar benefits as required by Rule 3.13, if the 
same source provides gifts or similar benefits exceeding, in the 
aggregate, $500 in the same calendar year.

(3) Reserved.

(B) When reporting as required by Rule 3.15 (A), judges shall report 
the date, place, and nature of the activity for which they received any 
compensation; the description of any gift, loan, bequest, benefit, or other 
thing of value accepted; and the source of reimbursement of expenses or 
waiver or partial waiver of fees or charges.

(C) All judges are required to file an annual report under this Rule, even 
if the report states that no reportable quasi-judicial and extra-judicial 
compensation or gifts and similar benefits were received. 

(D) Judges’ reports for each calendar year should be filed between 
January 1 and April 15 of the following year with the office of the Clerk 
of the Supreme Court of Georgia. Such reports shall be available for 
public inspection.

Canon 4

JUDGES SHALL REFRAIN FROM POLITICAL ACTIVITY 
INAPPROPRIATE TO THEIR JUDICIAL OFFICE.

 Rule 4.1 Political Conduct in General

(A) A judge or a judicial candidate for public election to judicial office 
shall not:

(1) act or hold himself or herself out as a leader or hold any 
office in a political organization; 

(2) make speeches for a political organization or candidate 
or publicly endorse another candidate for public office; or 

(3) solicit funds for or pay an assessment or make a contribu-
tion to a political organization, or purchase tickets for political party 
dinners or other functions, except as authorized in Rule 4.1 (B).

(B) Judges and judicial candidates holding an office filled either by 
retention election or by public election between competing candidates 
may attend political gatherings and speak to such gatherings on their 
own behalf when they are candidates for election or re-election.

Commentary: 
 A judicial candidate does not publicly endorse another candidate 
for public office by having his or her name on the same ballot.

 Rule 4.2 Campaign Conduct

(A) Judicial candidates:

(1) shall prohibit officials or employees subject to their direc-
tion or control from doing for them what they are prohibited from 
doing under this Canon, and shall not allow any other person to do 
for them what they are prohibited from doing under this Canon; 

(2) shall not make statements or promises that commit the 
candidate with respect to issues likely to come before the court 
that are inconsistent with the impartial performance of the adjudi-
cative duties of judicial office;

(3) shall not use or participate in the publication of a false 
statement of fact, or make any misleading statement concern-
ing themselves or their candidacies, or concerning any opposing 
judicial candidate or candidacy, with knowledge of the state-
ment’s falsity or with reckless disregard for the statement’s truth 
or falsity;

(4) shall be responsible for the content of any statement or 
advertisement published or communicated in any medium by a 
campaign committee, if the judicial candidate knew of or reck-
lessly disregarded the content of said statement or advertisement 
prior to its release; and

(5) except where a statement or advertisement is published 
or communicated by a third party, shall be responsible for 
reviewing and approving the content of his or her statements 
and advertisements, and those of his or her campaign committee. 
Failure to do so will not be a defense to a complaint for violation 
of this Canon.
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(B) Judicial candidates may personally solicit campaign contributions 
and publicly stated support. Judicial candidates, including incumbent 
judges, shall not use or permit the use of campaign contributions for the 
private benefit of themselves or members of their families.

Commentary: 
 [1] This Canon does not prohibit a judge or judicial candidate 
from publicly stating his or her personal views on disputed issues, see 
Republican Party v. White, 536 U. S. 765 (122 SCt 2528, 153 LE2d 694) 
(2002). To ensure that voters understand a judge’s duty to uphold the 
Constitution and laws of Georgia where the law differs from his or her 
personal belief, however, judges and judicial candidates are encour-
aged to emphasize in any public statement their duty to uphold the law 
regardless of their personal views.
 [2] Rule 4.2 (A) (2) prohibits judicial candidates from making 
comments that might impair the fairness of pending proceedings or 
impending matters. This provision does not restrict arguments or state-
ments to the court or jury by a lawyer who is a judicial candidate, or 
rulings, statements, or instructions by a judge that may appropriately 
affect the outcome of a matter. 
 [3] Judicial candidates may receive questionnaires or requests 
for interviews from the media and from issue advocacy or other com-
munity organizations that seek to learn their views on disputed or 
controversial legal or political issues. Rule 4.2 (A) (2) does not spe-
cifically address judicial responses to such inquiries. Depending upon 
the wording and format of such questionnaires, judicial candidates’ 
responses might be viewed as pledges, promises, or commitments to 
perform the adjudicative duties of office other than in an impartial 
way. To avoid violating Rule 4.2 (A) (2), therefore, judicial candidates 
who respond to media and other inquiries should also give assurances 
that they will keep an open mind and will carry out their adjudicative 
duties faithfully and impartially if elected. Judicial candidates who do 
not respond may state their reasons for not responding, such as the 
danger that answering might be perceived by a reasonable person as 
undermining a successful judicial candidate’s independence or impar-
tiality, or that it might lead to frequent disqualification. See Rule 2.11 
(A) (5). 
 [4] The determination of whether a judicial candidate knows of 
falsity or recklessly disregards the truth or falsity of his or her public 
communication is an objective one. 
 [5] Judicial candidates are sometimes the subject of false, mislead-
ing, or unfair allegations made by opposing judicial candidates, third 
parties, or the media. For example, false or misleading statements might 
be made regarding the identity, present position, experience, qualifica-
tions, or judicial rulings of a judicial candidate. In other situations, 
false or misleading allegations may be made that bear upon a judicial 
candidate’s integrity or fitness for judicial office. As long as the judicial 
candidate does not violate the Rules of Canon 4, the judicial candidate 
may make a factually accurate public response. In addition, when an 
independent third party has made unwarranted attacks on a judicial 
candidate’s opponent, the judicial candidate may disavow the attacks, 
and request the third party to cease and desist. 
 [6] Subject to Rules 4.2 (A) (2) and 4.2 (A) (3), a judicial can-
didate is permitted to respond directly to false, misleading, or unfair 
allegations made against him or her during a campaign, although it 
is preferable for someone else to respond if the allegations relate to a 
pending proceeding. 
 [7] Judicial candidates must be scrupulously fair and accurate 
in all statements made by them and by their campaign committees. 
Rules 4.2 (A) (4) and 4.2 (A) (5) obligate judicial candidates and their 
campaign committees to refrain from making statements that are false 
or misleading, or that omit facts necessary to make the communication 
considered as a whole not materially misleading. 
 [8] The use of campaign committees is encouraged, because they 
may better maintain campaign decorum and reduce campaign activity 
that may cause requests for recusal, or the appearance of partisanship 
with respect to issues or the parties that require recusal.

 Rule 4.3 Candidacy for Appointive Judicial Office

A judicial candidate seeking appointment to judicial office may:

(A) communicate with the appointing or confirming authority, includ-
ing any selection, screening, or nominating commission or similar 
agency; and

(B) seek endorsements for the appointment from any person or organi-
zation other than a partisan political organization.

Commentary: 
 When seeking support or endorsement, or when communicating 
directly with an appointing or confirming authority, judicial candidates 
for appointive office must not make any pledges, promises, or com-

mitments that are inconsistent with the impartial performance of the 
adjudicative duties of the office. See Rule 4.2 (A) (2).

 Rule 4.4 Reserved.

 Rule 4.5 Candidacy for Non-Judicial Office

(A) Upon becoming a candidate for a non-judicial elective office, a 
judge shall resign from judicial office, unless permitted by law to con-
tinue to hold judicial office, but regardless the judge must comply with 
all applicable provisions of this Code.

(B) Upon becoming a candidate for a non-judicial appointive office, a 
judge is not required to resign from judicial office, provided that the judge 
complies with State law and with applicable provisions of this Code.

Commentary: 
 [1] It is highly unlikely that any judge who engages in active cam-
paigning for a non-judicial elective office could do so without violating 
a Canon 4 norm of permissible campaign practice. It is also more likely 
that such a judge will experience strict scrutiny of campaign behavior 
and will remain subject to professional discipline for any violation of 
the rules of judicial campaign behavior. Therefore, as suggested by this 
Rule, “resign to run” presents the better professional practice. 
 [2] In campaigns for non-judicial elective public office, can-
didates may make pledges, promises, or commitments related to 
positions they would take and ways they would act when elected to 
office. Although appropriate in campaigns for non-judicial elective 
office, this manner of campaigning is inconsistent with the role of 
judges, who must remain fair and impartial to all who bring disputes 
before them for resolution. 
 [3] This Rule ensures that judges who become candidates for non-
judicial elective office cannot misuse the judicial office to promote that 
candidacy, and prevents post-campaign retaliation by such judges in the 
event of their defeat in such an election.

 Rule 4.6 Applicability of the Political Conduct Rules

This Canon generally applies to all incumbent judges and judicial can-
didates. A successful or unsuccessful judicial candidate, whether or not 
an incumbent, is subject to judicial discipline by the appropriate author-
ity for improper campaign conduct.

Commentary: 
 Even when subject to public election, a judge plays a role differ-
ent from that of a legislator or executive branch official. Rather than 
making decisions based upon the expressed views or preferences of the 
electorate, a judge makes decisions based upon the law and the facts of 
every case. Therefore, in furtherance of this interest, judges and judicial 
candidates must, to the greatest extent possible, be free and appear to be 
free from political influence and political pressure. This Canon imposes 
narrowly tailored restrictions upon the political and campaign activities 
of all judges and judicial candidates, taking into account the various 
methods of selecting judges.

 Effective Date of Revised Code and Amendments

The former Code of Judicial Conduct remains in effect as to conduct 
occurring before the effective date of this version, which is January 1, 
2016. Subsequent amendments to this version having later effective 
dates are so indicated at the location of the amendments.

APPENDIX: CITATIONS TO TERMINOLOGY

The defined terms listed below are presented in italics where they 
appear in the Rules, as well as the Preamble and Scope, Terminology, 
and Application sections, and in regular text when used in the 
Commentary. These defined terms may be located using the following 
cross-reference citations.

“Aggregate” See Rule 2.11 (A) (4); Commentary [8], [9], and [10] for 
Rule 2.11; Rule 3.15 (A) (2).

“Appropriate action” See Terminology Section; Rule 2.15 (A) and (B).

“Appropriate authority” See Terminology Section; Application 
Section; Commentary [4] for Rule 2.11; Rule 2.15 (A), (B), and (D); 
Commentary [1] and [2] for Rule 2.15.

“Campaign committee” See Terminology Section; Commentary [12] 
(i), (ii), and (iii) for Rule 2.11; Rule 4.2 (A) (4) and (5); Commentary 
[7] and [8] for Rule 4.2.
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“Campaign contribution disclosure report” See Commentary [2] and 
[11] for Rule 2.11.

“Comment” See Rule 2.10 (A) and (D); Commentary [1] and [2] for 
Rule 2.10; Commentary [2] for Rule 4.2.

“Contribution” See Terminology Section; Rule 2.11 (A) (4) and (A) 
(4) (a), (b), (d), (g), (h); Commentary [8], [9], [10], and [12] for Rule 
2.11; Rule 4.1 (A) (3); Rule 4.2 (B).

“De minimis” See Terminology Section; Rule 2.11 (A) (2) (c); 
Commentary [2] for Rule 3.11.

“Degree of relationship” See Rule 2.11 (A) (2).

“Domestic partner” See Terminology Section; Rule 2.11 (A) (2) and 
(B); Rule 3.11 (E); Rule 3.13 (D) (1) and (D) (10); Rule 3.14.

“Economic interest” See Rule 3.11 (E).

“Election cycle” See Terminology Section; Commentary [8] and [9] 
for Rule 2.11. 

“Family” See Terminology Section; Application Section; Rule 
2.4; Rule 2.11 (C); Commentary [7] for Rule 2.11; Rule 3.8 (A); 
Commentary [1] for Rule 3.11; Rule 3.13 (D) (10); Commentary [4] for 
Rule 3.13.

“Fiduciary” See Application Section; Rule 2.11 (B); Rule 3.8; Rule 3.8 
(A), (B), and (C); Commentary for Rule 3.8; Rule 3.11 (E).

“Financial disclosure statement” See Commentary [2] and [11] for 
Rule 2.11.

“Impartial,” “impartiality,” and “impartially” See Preamble; 
Terminology Section; Canon 1; Rule 1.2 (A) and (B); Commentary [1] 
and [3] for Rule 1.2; Canon 2; Rule 2.2; Commentary [2] for Rule 2.3; 
Commentary for Rule 2.6; Commentary [1] for Rule 2.7; Commentary 
[3] for Rule 2.8; Rule 2.10; Commentary [1] for Rule 2.10; Rule 2.11 
(A), Rule 2.11 (A) (4) (h), and (A) (5); Commentary [1] and [5] for 
Rule 2.11; Rule 2.13 (a) (1); Rule 3.1 (C); Rule 3.6; Commentary [1] 
for Rule 3.6; Rule 3.7 (B); Commentary [1] for Rule 3.7; Rule 3.11 
(B); Commentary [2] for Rule 3.11; Rule 3.12; Rule 3.13 (A) (2); 
Commentary [5], [6], and [8] for Rule 3.13; Commentary [1] for Rule 
4.2; Rule 4.5.

“Impending matter” See Terminology Section; Rule 2.9 (A) and (C); 
Commentary [9] and [11] for Rule 2.9; Rule 2.10 (A); Commentary [1] 
for Rule 2.10; Rule 2.11 (A) (1) and (A) (4) (f); Commentary [2] for 
Rule 4.2.

“Impropriety” See Preamble; Canon 1; Commentary [2] and [3] for 
Rule 1.2; Canon 2; Commentary [1] for Rule 3.6; Commentary [6] for 
Rule 3.13.

“Independence” See Preamble; Scope; Terminology Section; Canon 
1; Rule 1.2; Commentary [1] for Rule 1.2; Commentary [1] for Rule 
2.10; Commentary for Rule 3.4; Commentary [1] for Rule 3.7; Rule 
3.12; Rule 3.13 (A) (2); Commentary [5], [6], and [8] for Rule 3.13; 
Commentary [3] for Rule 4.2.

“Integrity” See Preamble; Terminology Section; Canon 1; Rule 1.2; 
Commentary [1] and [3] for Rule 1.2; Commentary [1] for Rule 2.10; 
Commentary [1] for Rule 2.15; Commentary [1] for Rule 3.6; Rule 
3.12; Rule 3.13 (A) (2); Commentary [5], [6], and [8] for Rule 3.13.

“Intimate partner” See Terminology Section; Rule 2.11 (A) (2) and 
(B); Rule 3.11 (E); Rule 3.13 (D) (1) and (D) (10); Rule 3.14.

“Invidious discrimination” See Rule 3.6 (A) and (B); Commentary 
[1], [2], and [3] for Rule 3.6.

“Judicial candidate” See Scope; Application Section; Terminology 
Section; Rule 2.11 (A) (4) (g) and (A) (5); Commentary [12] for Rule 
2.11; Rule 4.1 (A) and (B); Commentary for Rule 4.1; Rule 4.2 (A), (A) 
(3), (A) (4), and (B); Commentary [1], [2], [3], [4], [5], [6], and [7] for 
Rule 4.2; Rule 4.3; Commentary for Rule 4.3; Rule 4.6; Commentary for 
Rule 4.6.

“Knowingly,” “knowledge,” “known,” or “knows” See Terminology 
Section; Commentary [2] for Rule 2.2; Rule 2.11 (A) (1), (A) (2) (c) and 
(A) (2) (d); Commentary [8] and [12] for Rule 2.11; Rule 2.15 (A) and 
(B); Commentary [1] and [2] for Rule 2.15; Rule 3.6 (B).

“Law” See Preamble; Terminology Section; Application Section; 
Rule 1.1; Rule 2.1; Rule 2.4; Rule 2.6; Commentary [3] for Rule 
2.7; Commentary [4] for Rule 2.8; Rule 2.9 (A), (A) (2), and (A) (5); 
Commentary [4] for Rule 2.9; Commentary [9] and [11] for Rule 2.11; 
Rule 3.1 (C); Rule 3.2; Rule 3.4; Rule 3.7 (A) (1), (A) (2), and (A) (3); 
Commentary [1] and [3] for Rule 3.7; Rule 3.10; Rule 3.13 (A) (1) 
and (D) (1) (a); Commentary [1] for Rule 4.2; Rule 4.5 (A) and (B); 
Commentary for Rule 4.6.

“Member of a judge’s family residing in the judge’s household” See 
Rule 2.11 (A) (2).

“Non-public information” See Rule 2.10 (A).

“Pending proceeding” See Terminology Section; Rule 2.9 (A) and (C); 
Commentary [9] and [11] for Rule 2.9; Rule 2.10 (A); Commentary [1] 
for Rule 2.10; Rule 2.11 (A) (1) and (A) (4) (f); Commentary [2] for 
Rule 4.2.

“Personally solicit” See Rule 3.7 (A) (3) and (B) (2); Rule 4.2 (B).

“Political organization” See Rule 4.1 (A) (1), (A) (2), and (A) (3); 
Rule 4.3 (B).

“Public election” See Commentary [8] for Rule 2.11 (B); Rule 4.1 (A); 
Commentary for Rule 4.6.

“Require” See Commentary [1] and [3] for Rule 2.1; Rule 2.3 (C); 
Commentary [1] for Rule 2.3; Rule 2.8 (A); Rule 2.9 (A) (1); Rule 2.10 
(C).

“Serious crime” See Rule 2.15 (D).

“Support” See Terminology Section; Rule 2.11 (A) (4), and (A) (4) (a), 
(b), (d), (e), (h); Rule 4.2 (B).
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A
ABSENCE AND ABSENTEES.
 Attorneys.
  Protection of client’s interest, Rule 4-105. .....67
  Receivers, appointment, Rule 4-219. ......... 73
 Board of Governors
  Standing Board Policy 300 ......................... 16
ACTIONS AND PROCEEDINGS.
 State Bar, powers and duties, Rule 1-102. ....... 2
ACQUIRING INTEREST IN LITIGATION.
 Rule 1.8(j) ...................................................... 37
 Contingent fee, Rule 1.8(j)(2) ........................ 37
ADDRESS.
  State Bar member, change of address,  

  notice, Rule 1-207. .................................... 3
ADMINISTRATION OF JUSTICE.
 Lawyer’s duty to seek, Preamble ................... 28
ADMINISTRATIVE AGENCIES 
 AND TRIBUNALS.
 Appearance before, Rule 3.9 (Comment) ...... 53
ADMIRALTY PRACTICE.
 Advertising, Rule 7.4 ..................................... 63
ADMISSION TO THE BAR.
 Attorneys, examination, Rule 2-101. ............. 27
 Rule 8.1 .......................................................... 63
ADVANCE FEE PAYMENTS.
 Propriety of, Rule 1.5 (Comment) ................. 33
ADVERSARY SYSTEM.
 Duty of lawyer to, Preamble .......................... 28
ADVERSE LEGAL AUTHORITY.
 Lawyer’s duty to disclose, Rule 3.3(a)(3) ..... 49
ADVERSE OR PECUNIARY INTEREST.
 See ETHICS, Conflict of Interest 
ADVERTISING OR ADVERTISEMENTS.
  See also DISCIPLINE, ETHICS, SOLICITA- 

TION, LETTERHEADS, FIRM NAMES, 
SPECIALIZATION

 By mail, Rule 7.3 ........................................... 62
  Communications concerning a lawyer’s  

  services, generally, Rule 7.1 ................... 61
 Comparisons with services of other 
  lawyers, Rule 7.1(a)(3) ............................... 61
 Fields of practice, Rule 7.4 ............................ 63
 Permitted forms, Rule 7.1 .............................. 61
 Specialization, Rule 7.4 ................................. 63
ADVICE TO CLIENT.
 Candor, duty of, Rule 2.1 ............................... 47
 Used to engage in criminal or fraudulent  
  conduct, Rule 1.2 (Comment) .................... 31
 When lawyer not competent in area, Rule 1.1 ....31
ADVISOR.
 Lawyer as, Preamble ...................................... 28
ADVISORY OPINIONS.
 See FORMAL ADVISORY OPINION BOARD.
 See Opinions beginning on page 95
 See Topical Index beginning on page 83
ADVOCATE.
 In nonadjudicative proceedings, Rule 3.9 ...... 53
 Lawyer as, Preamble ...................................... 28

AMENDMENT OF RULES.
 Dues increase or decrease.
  Special procedure, Rule 5-104. .................... 7
 Motions.
  Filing of Motion, Rule 5-101. ...................... 7
 Notice, Rule 5-101. .......................................... 7
  Dues increase or decrease, Rule 5-104......... 7
 Objections, Rule 5-102. ................................... 7
 Oral argument, Rule 5-103. ............................. 7
ALCOHOL AND DRUG IMPAIRMENT, 
COMMITTEE ON.
 Rule 7-101, et seq. ....................................... 157
AMICUS BRIEF.
 Standing Executive Committee Policy 100 ... 18
APPEAL.
 advising client of possibility, Rule 1.3 .......... 32
APPEARANCE OF IMPROPRIETY.
 Rule 1.10 (Comment) ..................................... 39
APPOINTED COUNSEL.
 Accepting appointments, Rule 6.2 ................. 60
 Endorsement of client’s views, Rule 1.2(b) .... 31
 Requirement of competence, Rule 1.1 ........... 31
 Withdrawal by, Rule 1.16 (Comment) .......... 46
ARBITRATION OF FEE DISPUTES.
 Absence of party.
  Arbitration in absence, Rule 6-410........... 156 
 Arbitrators
  Communication of parties with, Rule 6-422. .. 156
  Death or disability.
   Effect, Rule 6-405. .................................. 155
  Disputes among arbitrators, Rule 6-423. .. 156
  Interpretation and application of rules, 
   Rule 6-423. ............................................ 156
  Neutrality, Rule 6-302. ............................. 155
  Oath, Rule 6-408. ..................................... 156
  Qualifications, Rule 6-304. ....................... 155
  Resignation, Rule 6-405. .......................... 155
  Roster of arbitrators, Rule 6-301. ............. 155
  Selection, Rule 6-303. .............................. 155
  Service without fee, Rule 6-305. .............. 155
 Award, Rule 6-417. ...................................... 156
  Delivery to parties, Rule 6-421. ............... 156
  Form, Rule 6-419. ..................................... 156
  Settlement of dispute in course of 
   arbitration, Rule 6-420............................. 156
  Time for, Rule 6-418. ............................... 156
 Committee.
  Administration of program, Rule 6-101. .. 154
  Composition, Rule 6-102. ......................... 154
  Responsibilities, Rule 6-104. .................... 154
  Staff, Rule 6-105. ..................................... 154
  Termination or suspension of 
   proceedings, Rule 6-205........................ 155
  Terms of members, Rule 6-103. ............... 154
 Confidentiality of information, Rule 6-601. ....157
 Contracts.
  Written contracts, Rule 6-412................... 156
 Discovery.
  Limitations, Rule 6-406. ........................... 155

 Evidence, Rule 6-411. .................................. 156
 Hearings.
  Adjournment, Rule 6-407. ........................ 156
  Attendance at hearing, Rule 6-403. .......... 155
  Closing of hearings, Rule 6-413. .............. 156 
  Evidence, Rule 6-411. .............................. 156
  Order of proceedings, Rule 6-409. ........... 156 
  Reopening of hearings, Rule 6-414. ......... 156
  Right to counsel, Rule 6-403. ................... 155
  Stenographic record, Rule 6-404. ............. 155 
  Time and place of hearing, Rule 6-402. ... 155
  Waiver of oral hearing, Rule 6-416. ......... 156
  Witnesses, Rule 6-406. ............................. 155
 Jurisdiction, Rule 6-201. .............................. 154
 Neutrality of arbitrators, Rule 6-302. .......... 155
 Oaths.
  Arbitrators’ Oath, Rule 6-408. .................. 156
 Post decision activity.
  Where both parties agree, Rule 6-501. ..... 156
  Where Respondent lawyer refuses to be 
   bound, Rule 6-503. .................................. 156
 Revocation of submission to arbitration, 
  Rule 6-203. ............................................... 154
 Special case procedure, Rule 6-601. ............ 157
 Termination or suspension of proceedings, 
  Rule 6-205. ............................................... 155
 Waiver.
  Oral hearings, Rule 6-416......................... 156
  Right to object to violations of rules, 
   Rule 6-415. ............................................ 156
 Witnesses, Rule 6-406. ................................ 155
ARBITRATORS.
 Arbitration of fee disputes.
  See ARBITRATION OF FEE DISPUTES.
 Former arbitrator negotiating for private
  employment, Rule 1.12(b) ............................ 40
ATTORNEYS AT LAW.
 Admission to bar, Rule 2-101; 
  Rule 4-102(d), Std. 1. ............................ 27, 28
 Continuing legal education, Rule 8-101 et seq. ...158
 Discipline.
  See DISCIPLINE.
 Drug impairment, education and rehabilitation, 
  Rule 7-101 et seq. ..................................... 157
 Education requirements and exemptions, 
  Rule 8-104. ............................................... 159
 Fees. See FEES.
 Licenses and permits.
  Fees, Rule 1-501; 1-501.1; 1-502. ............ 4, 5
  Multiple violations, disc. proceedings,
   Rule 4-103. .............................................. 67
 Reprimand.
  Administration, Rule 4-220. ....................... 74
 Resolving attorney/client disputes, 
  see Rule 12-101 et seq. ............................. 168
  Appearance, Rule 4-109. ............................ 67
ATTORNEY-CLIENT PRIVILEGE.
 Distinguished from confidentiality rule, 
  Rule 1.6 (Comment) ................................... 34

Index



 Intermediation, effect on, Rule 2.2(a)(1) ....... 47
ATTORNEY GENERAL.
 Authority of, Scope ........................................ 29
ATTORNEY’S FEES.
 See FEES.
 Arbitration of fee disputes.
  See ARBITRATION OF FEE DISPUTES.
 Disputes, Rule 6-101 et seq. ........................ 154
AUDITS.
 State Bar.
  Annual audit of financial affairs, 
   Rule 1-505. ................................................ 5
AUTHORITY OF LAWYER.
 Decision making authority, Rule 1.2(a) ......... 31
 Government lawyer, Scope ............................ 29
AUTONOMY OF LEGAL PROFESSION.
  Preamble ..................................................... 29
AWARDS.
 See ARBITRATION OF FEE DISPUTES.

B
BAR CENTER.
 See BAR FACILITIES.
BAR FACILITIES.
 Assessment, Rule 1-507. .................................. 6
BELIEF.
 Defined, Terminology .................................... 29
BELIEVES.
 Defined, Terminology .................................... 29
BOARD OF GOVERNORS.
 Alteration of positions on, Bylaw Art. III, 
  Sec. 6. ........................................................... 9
 Attendance of members,
  Standing Board Policy 800 ......................... 17
 Budget, Bylaw Art. III, Sec. 12. .................... 10
 Circuit members, Bylaw Art. III, Sec. 2(b). .... 9
 Conflict of Interest,
  Standing Board Policy 600 ......................... 17
  Standing Board Policy 800 ......................... 17
 Composition, Rule 1-302. ................................ 3
 Confidentiality of Information,
  Standing Board Policy 600 ......................... 17
  Standing Board Policy 800 ......................... 17
 Conformity to amendments, Bylaw Art. III, 
  Sec. 1. ........................................................... 9
 Disbursement of Funds, Rule 1-503. ............... 5
 Document Handling,
  Standing Board Policy 700 ......................... 17
 Election of Members, Rule 1-304, 
  (tie vote, Rule 1-306). ..................................... 4
 Expenditures and Revenues,
  Standing Board Policy 200 ......................... 16
 Generally, Rule 1-301 et seq. .......................... 3
 Government of State Bar by, Rule 1-301. ....... 3
 Honorary members, Bylaw Art. III, Sec. 7. ... 10
 Non-resident members, Bylaw Art. III, 
  Sec. 2. ........................................................... 9
 Meetings, Rule 1-303; Bylaw Art. III,
  Sec. 11. ................................................... 4, 10

 Membership, Rule 1-302. ................................ 3
  Appointment,
   Standing Executive Committee Policy 300 .. 18
  Change in geographical limits of 
   judicial circuits, Rule 1-305. ....................... 4
  List, Standing Board Policy 500................. 17
  Retired, Standing Board Policy 400 ........... 17
 Officers.
  See OFFICERS AND EMPLOYEES.
 Powers and duties, Bylaw Art. III Sec. 10. ... 10
 Referendum to entire membership, 
  Bylaw Art. XII, Sec. 5. ............................... 14
 Resignation of officers, Bylaw Art. XII,
  Sec. 1. ......................................................... 14
 Qualifications of Members, Rule 1-302. ......... 3
 Quorum, Bylaw Art. III, Sec. 9. .................... 10
 Term of office, Bylaw Art. III, Sec. 3, 4, 5. ...... 9
 Vacancy of office, Rule 1-306; Bylaw Art. III,   
  Sec. 8. ..................................................... 4, 10
 Whistleblower/Non-Retaliation,
  Standing Board Policy 900 ......................... 18
BOARDS AND COMMISSIONS.
 Board of Governors.
  See BOARD OF GOVERNORS.
 Chief Justice’s Commission on Professionalism.
  See COMMISSION ON PROFESSIONALISM.
 Clients’ Security Fund.
  See CLIENTS’ SECURITY FUND.
 Commission on Continuing Lawyer 
  Competency, Rule 8-103. ......................... 158
 Formal Advisory Opinion Board, 
  Rule 4-402. ................................................. 81 
State Disciplinary Board.
  See STATE DISCIPLINARY BOARD.
BONDS, SURETY.
 State Bar.
  Persons receiving or disbursing funds,
 Rule 1-504. ....................................................... 5
 Offices and fiduciaries, Rule 1-504. ................ 5
BUSINESS AFFAIRS OF LAWYER.
 Duty to conduct in compliance with law,
  Preamble ..................................................... 28
BYLAWS.
 Fiscal year, Bylaw Art. XII, Sec. 3. ............... 14
 Seal, Bylaw Art. XII, Sec. 4. ......................... 14
 State Bar, Rule 1-601. ...................................... 6
  Amendment or repeal, Rule 1-602;  ............. 6
   Bylaw Art. XII, Sec. 6. ........................... 14
  Adoption, Rule 1-601. .................................. 6

C
CANDOR TOWARD THE TRIBUNAL.
 Requirements of, Rule 3.3 ............................. 49
CAUSE OF ACTION.
 Violation of Rules as basis for, Scope ........... 29
CHEMICAL DEPENDENCE.
 Attorneys, See Rule 7-101 et seq. ................ 157
CHIEF JUSTICE’S COMMISSION 
ON PROFESSIONALISM.

 See COMMISSION ON PROFESSIONALISM.
CIVIL DISOBEDIENCE.
 To test validity of statute, Rule 1.2 
  (Comment) .................................................. 31
CIVIL LIABILITY.
 Violation of Rules as basis for, Scope ........... 29
CLASS ACTIONS.
 Notice to members, Rule 7.2 (Comment) ...... 62
CLIENT-LAWYER RELATIONSHIP.
 Existence of defined by substantive law, 
  Scope ........................................................... 29
CLIENTS’ SECURITY FUND.
 Board of Trustees, Rule 10-104. .................. 167
 Confidentiality, Rule 10-111. ...................... 168
 Eligible Claims, Rule 10-106. ...................... 167
 Funding, Rule 10-103. ................................. 167
 Immunity, Rule 10-110. ............................... 168
 Participation in, Rule 1.15(I) (Comment) ...... 43
 Payments, Rule 10-107. ............................... 167
 Restitution and Subrogation, Rule 10-109. .. 167
 Statute of Limitations, Rule 10-106(d) ........ 167
CODE OF JUDICIAL CONDUCT.
 Georgia Code of Judicial Conduct ............... 178
COMITY.
 No admission to bar by comity, Rule 2-101. .. 27
COMMENTS.
 Do not expand lawyer’s responsibilities, 
  Scope ........................................................... 29
COMMISSION ON PROFESSIONALISM.
 Mission of the Chief Justice’s Commission on
 Professionalism ...................................................165
 Membership, Rule 9-102(A). ....................... 165
 Powers and Duties, Rule 9-102(B). ............. 165
 Purpose, Rule 9-101. .................................... 165
COMMITTEES.
 See EXECUTIVE COMMITTEE.
 See YOUNG LAWYERS DIVISION.  
 Bench & Bar,
  Standing Executive Committee Policy 400 ...18
 Chair & Vice Chairperson, Bylaw 
  Art. VIII, Sec. 2(d). .................................... 13
 Meetings, Bylaw Art. VIII, Sec. 4. ................ 13
 Names, Bylaw Art. VIII, Sec. 1. .................... 12
 Number of members, Bylaw Art. VIII, 
  Sec. 1. ......................................................... 12
 Other Committees, Rule 1-703; ....................... 6
 Special Committees, Rule 1-702;  
  Bylaw Art. VIII, Sec. 2. ............................... 6, 13
 Standing Committees.
  Staggered terms, Bylaw Art. VIII, Sec. 1. .....12
  Rule 1-702; Bylaw Art. VIII, Sec. 1. .......... 6, 12
 Vacancies, Bylaw Art. XI, Sec. 3. ................. 14
COMMUNICATION.
 Duty to maintain with client, Preamble, 
  Rule 1.4 (Comment) ............................. 30, 32
 Faxes and Email,
  Standing Executive Committee Policy 500 ...19
 With represented party, Rule 4.2 ................... 53
 With third persons, Rule 4.1 .......................... 53
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 With unrepresented persons, Rule 4.3 ........... 54
 Withholding information from client, 
  Rule 1.4 (Comment) ................................... 33
COMPETENCE.
 Duty of, Preamble .......................................... 28
COMPETENT REPRESENTATION.
 Requirements of, Rule 1.1 ............................. 31
COMPLAINT.
 Attorneys, disciplinary proceedings, 
  Rule 4-202;  ................................................ 68
 Docketing by Supreme Court,
  Rule 4-209 .................................................. 71
 Limitations, Rule 4-222. ................................ 75
COMPROMISE AND SETTLEMENT.
 Attorneys fees, disputes, Rule 6-420. .......... 156
CONFIDENCES OF CLIENT.
 Corporate client, Rule 1.13 (Comment) ........ 41
 Disclosure of, generally, Preamble, 
  Rule 1.6(b) ............................................ 28, 34
 Disclosure to disciplinary authorities, 
  Rule 8.1 ....................................................... 63
 Disclosure when charged with wrongdoing,
  Rule 1.6(b)(2) ............................................. 34
 Duty to preserve, Preamble, Rule 1.6(a) .... 28, 34
 Evaluation, information used in preparing, 
  Rule 2.3(b) .................................................. 47
 Imputed to members of firm, Rule 1.10 
  (Comment) .................................................. 39
 Maintenance of serves public interest, Preamble,
  Rule 1.6 (Comment) ............................... 28, 34
 Perjury by client, Rule 3.3(b) ........................ 49
CONFIDENTIAL & PRIVILEGED INFORMATION.
 Attorneys.
  Alcohol or drug impairment, Rule 7-303. ... 157
 Committee on lawyer impairment, referral to,
 Rule 4-104. ..................................................... 67
 Discipline.
  Confidentiality of Proceedings, 
   Rule 4-221(d). ......................................... 74
  Pleadings and communications 
   privileged, Rule 4-221(g). ......................... 75
  See ETHICS.
CONFLICTS OF INTEREST.
 See also ETHICS
 Acquiring interest in litigation, 
  Rule 1.8(j)(2) .............................................. 37
 Advocate, when acting as, 
  Rule 1.7 (Comment) ................................... 36
 Business interests of lawyer, 
  Rule 1.7 (Comment) ................................... 36
 Business transaction with client, 
  Rule 1.8(a) .................................................. 37
 Consent of client to, Rule 1.7(c)(2); Rule
     1.7(b)(2); Rule 1.7 (Comment) ............ 35, 36
 Co-parties, representation of, Rule 1.7 
  (Comment) .................................................. 36
 Declining employment because of, 
  Rule 1.7 (Comment) ................................... 36
 Estate planning or administration, 
  Rule 1.7 (Comment) ................................... 36

 Existing client, interest adverse to client, 
  Rule 1.7(a) .................................................. 35
 Fee paid by one other than client, Rule 1.7
    (Comment) .................................................. 36
 Former client, Rule 1.9 .................................. 38
  General rule, Rule 1.7 ................................. 35
 Interest of lawyer adverse to client, 
  Rule 1.7(b) .................................................. 35
 Legal services corporation, lawyer serves as
  director of, Rule 6.3 .................................... 60
 “Matter” defined, Rule 1.9 (Comment) ......... 38
 Multiple representation, Rule 1.7(b)(2) ......... 35
 Negotiation, Rule 1.7 (Comment) .................. 36
 Opposing party raises, Rule 1.7 (Comment) .....36
 Third person, interest adverse to client, 
  Rule 1.7(b) .................................................. 35
 Unrelated matters, Rule 1.7 (Comment) ........ 36
 Withdrawal because of, Rule 1.7 (Comment) ... 36
CONSTITUTIONAL LA.,
 Governing authority of government lawyer,
  Scope ........................................................... 29
CONSULT.
 Defined, Terminology .................................... 29
CONSULTATION.
 Defined, Terminology .................................... 29
CONSUMER ASSISTANCE PROGRAM.
 Rule 12-101 et seq. ...................................... 168
CONTEMPT.
 Discipline, Rule 4-221(b). .............................. 74
CONTINGENT FEE.
 Expert witness, Rule 3.4 (Comment) ............. 50
 Prohibited representations, Rule 1.5(d) ......... 33
 Requirements of, Rule 1.5(c) ......................... 33
CONTINUING LEGAL EDUCATION.
 Attorneys, Rule 8-101 et seq. ...................... 158
 Competence, to maintain, Rule 1.1 
  (Comment) .................................................. 31
CONTRACTS.
 State Bar.
  Power to contract, Rule 1-102. ..................... 2
CONTROLLED SUBSTANCES.
 Attorneys, discipline, Rule 4-104. ................. 67
 Impairment Program, Rule 7-101 et seq. ..... 157
COOPERATION WITH DISCIPLINARY 
AUTHORITY.
 Rule 9.3 .......................................................... 66
COPYRIGHT.
 Standing Executive Committee Policy 700 ... 19
CORPORATE REPRESENTATION.
 See ORGANIZATION, Representation of.
CORPORATION.
 Communicating with employees and officers 
  of, Rule 4.2 (Comment) .............................. 53
COURT.
 Authority over legal profession, Preamble .... 28
 Candor, duty of, Rule 3.3 ............................... 49
 Offering false evidence to, Rule 3.3(a)(4) ..... 49
CREDITORS OF CLIENT.
 Claim funds of client, Rule 1.15(I) 
  (Comment) .................................................. 43

CRIMINAL CONDUCT.
 Counseling or assisting a client to engage 
  in, Rule 1.2(d); Rule 3.3(a)(2) .............. 31, 49
 Disclosure of client’s, Rule 1.2 (Comment) .... 32
CRIMINAL REPRESENTATION.
 Aggregate plea bargain on behalf of multiple       
        defendants, Rule 1.8(g) .............................. 37
 Co-defendants, representation of, Rule 1.7
  (Comment) .................................................. 36
 Contingent fee for, Rule 1.5(d)(2) ................. 33
 Decision making authority, Rule 1.2(a) ......... 31
 Frivolous defense, Rule 3.1 ........................... 48
 Perjury by client, Rule 3.3 (Comment) .......... 49

D
DEATH.
 Arbitrator, attorneys fees, disputes, 
  Rule 6-405. ............................................... 155
 Attorneys.
  Receivers, appointment, Rule 4-219. ......... 73
DECEASED LAWYER.
 Payments to estate of, Rule 5.4(a)(2) ............ 55
DEFINITIONS.
 Discipline, Rule 4-110. .................................. 67
DELEGATES TO THE AMERICAN BAR  
ASSOCIATION.
 Nomination & election, Bylaw Art. X, 
  Sec. 1. ......................................................... 14
 Terms of Office, Bylaw Art. X, Sec. 2. ......... 14
 Vacancy of Term, Bylaw Art. XI, Sec. 1. ..... 14
DERIVATIVE ACTIONS.
 Rule 1.13 (Comment) ..................................... 41
DILATORY PRACTICES.
 Prohibited, Rule 3.2 (Comment) .................... 49
DILIGENCE.
 Duty of, Preamble, Rule 1.3 .................... 28, 32
DISCIPLINARY PROCEEDINGS.
 Disclosure of client confidences in connection   
  with, Rule 1.6 (Comment) .......................... 34
 Failure to comply with requests for 
  information, Rule 8.1(b) ............................. 63
 Jurisdiction, Rule 8.5 ..................................... 65
 Reporting professional misconduct, 
  Rule 8.3 ....................................................... 64
DISCIPLINE.
 Admonition.
  Letters of admonition, Rule 4-207. ............ 70
  Right to reject letter of formal admonition, 
   Rule 4-207. .............................................. 70
 Advisory opinions, Office of the General Counsel,  
   Rule 4-401. .............................................. 81
 Advisory opinions, State Disciplinary Board,
   Rule 4-223. .............................................. 75
 Answer of Respondent, Rule 4-212. .............. 73
 Appeals.
  Conviction of crime, Rule 4-106. ............... 67 
 Exceptions to report of Special Master, 
   Rule 4-218. .............................................. 73
  Exceptions to report of Review Panel, 
   Rule 4-219. .............................................. 73



 Board. See within this heading, “State
  Disciplinary Board.”
 Burden of Proof, Rule 4-221. ........................ 74
 Complaints.
  Filing, Rule 4-202. ...................................... 68
  Formal complaint, Rule 4-211. ................... 72
   Answer, Rule 4-212. .................................. 73
   Service, Rule 4-211. .................................. 72
  Initial review by bar counsel, Rule 4-202. ... 68
  Preliminary investigation, Rule 4-204. ....... 69
  Receipt of complaint, Rule 4-202............... 68
  Right of Respondent attorneys, 
   Rule 4-204. .............................................. 69
  State Disciplinary Board, Investigative Panel
   Powers and duties of board as to, 
   Rule 4-203. .............................................. 68
   Preliminary investigation, Rule 4-204....... 69
 Conduct constituting threat of harm 
  to client or public.
  Proceedings upon, Rule 4-108. ................... 67
 Confidential discipline.
  Contents, Rule 4-206. ................................. 70
  Effect in event of subsequent discipline, 
   Rule 4-208. .............................................. 71
  Generally, Rule 4-205. ............................... 70
 Confidentiality of information.
   
 Pleadings and communications 
   privileged, Rule 4-221. .............................. 74
  Private proceedings, Rule 4-221................. 74
 Contempt, Rule 4-221. ................................... 74
 Death.
  Investigation of death of attorney, 
   Rule 4-105. .............................................. 67
 Definitions, Rule 4-110. ................................. 67
 Disappearance of attorney.
  Investigation by disciplinary board, 
   Rule 4-105;  ............................................. 67
 Disbarment.
  Conviction of crime, Rule 4-106. ............... 67
  Mental incapacity, Rule 4-104. .................. 67
  Notice, Rule 4-220. ..................................... 74
  Reinstatement. See within this heading,            
  “Reinstatement.”
  State Disciplinary Board, Review Panel. 
   Number of affirmative votes required, 
    Rule 4-201(b). ........................................ 68
 Disciplinary Board. See within this heading, 
  “State Disciplinary Board.”
 Discovery, Rule 4-212. .................................. 73
 Dismissal after formal complaint, 
  Rule 4-211.1. .............................................. 73
 Docketing of matters by Supreme Court, 
  Rule 4-209. ................................................. 71
 Drug addiction.
  Grounds for removal from practice of law, 
   Rule 4-104. .............................................. 67
 Emergency Suspension, Rule 4-108. ............. 67
 Evidence, Rule 4-221. .................................... 74
 

Felonies.
  Appeal of conviction, Rule 4-106. ............. 67
  Conviction as grounds for disbarment, 
   Rule 4-104. .............................................. 67
 Findings by Review Panel, Rule 4-218. ........ 73
 Formal Advisory Opinion Board, 
  Rule 4-402. ................................................. 81
 Formal advisory opinions, Rule 4-403. ......... 81
 Habitual Intoxication.
  Grounds for removal from practice, 
   Rule 4-104. .............................................. 67
 Hearings.
  Evidentiary hearing, Rule 4-213................. 73
  Reinstatement, Rule 4-302. ........................ 81
  Venue of hearing, Rule 4-221. ................... 74
 Immunity, Rule 4-226. ................................... 76
 Impairment.
  Grounds for removal from practice, 
   Rule 4-104. .............................................. 67
 Imprisonment of attorney.
  Investigation by Disciplinary Board, 
   Rule 4-105. .............................................. 67
 Incapacity of attorney.
  Investigation by Disciplinary Board, 
   Rule 4-105. .............................................. 67
 Investigations.
  Complaint.
   Preliminary investigation by State
   Disciplinary Board, Rule 4-204................. 69
 Investigative Panel, Rule 4-201 et seq. .......... 68
  Powers and duties, Rule 4-203. .................. 68
  Investigations, Rule 4-204. ......................... 69
 Judgments, Rule 4-219. .................................. 73
  Notice, Rule 4-220. ..................................... 74
 Letters of Formal Admonition, Rule 4-207. .. 70
 Letters of Instruction, Rule 4-204.5. .............. 70
 Limitation of actions, Rule 4-222. ................. 75
 Masters. See within this heading, “Special Masters.”
 Mental incapacity.
  Grounds for removal from practice of law, 
   Rule 4-104. .............................................. 67
 Misdemeanors.
  Conviction involving moral turpitude. 
   Appeal of conviction, Rule 4-106. ............ 67
 Multiple violations, Rule 4-103. .................... 67
 Notice.
  Punishment or acquittal, Rule 4-220. ......... 74
 Notice of Discipline, Rules 4-208.1-4 ........... 71
 Protective orders, Rule 4-219. ....................... 73
 Reciprocal, Rule 9.4 ....................................... 66
 Reinstatement from disbarment.
   See Rules Governing Admission to Practice 

Law, Part A: Board to Determine Fitness of Bar 
Applicants, Section 10. Available at 
http://www.gabaradmissions.org/.

 Reprimand, Rule 4-220. ................................. 74
  Refusal or failure to appear for reprimand, 
   Rule 4-109. .............................................. 67
  Right of rejection, Rule 4-207. ................... 70
 

Review Panel.
  Findings, Rule 4-218. ................................. 73
  Generally, Rule 4-201. ............................... 67
 Service of process.
  Complaints.
   Formal complaint, Rule 4-211................... 72
   Investigation, Rule 4-203. ......................... 68
 Special Masters.
  Appointment, Rule 4-209. .......................... 71
  Challenges to, Rule 4-209. ......................... 71
  Duties, Rule 4-210. ..................................... 72
  Evidentiary hearing, Rule 4-213................. 72
  Powers, Rule 4-210. ................................... 72
  Report, Rule 4-217. .................................... 73
 State Disciplinary Board.
  Chairman, Rule 4-201. ............................... 67
  Complaints
   Powers and duties of board as to, 
    Rule 4-203. ............................................. 68
   Preliminary investigation, Rule 4-204....... 69
  Composition, Rule 4-201. ........................... 67
  Disbarment.
   Number of affirmative votes required, 
    Rule 4-201. ............................................. 67
  Duties, Rule 4-203. ..................................... 68
  Generally, Rule 4-201. ............................... 67
  Oaths of members, Rule 4-221. .................. 74
  Powers, Rule 4-203. ................................... 68
  Quorum, Rule 4-201. .................................. 67
  Suspension.
   Number of affirmative votes required, 
    Rule 4-201. ............................................. 67
  Terms of members, Rule 4-201. ................. 67
  Vacancies.
   Filling, Rule 4-201. ................................... 67
 Subpoenas, Rule 4-221. ................................. 74
 Superior Court proceedings.
  Jury trial, Rule 4-215. ................................. 73
  Transmission of findings, Rule 4-216. ....... 73
 Suspension.
  Appeal of conviction of crime.
   Suspension during appeal, Rule 4-106. ..... 66
  Conduct constituting threat of harm to
   clients or public, Rule 4-108. .................. 67
  Number of affirmative votes required, 
   Rule 4-201(b). ......................................... 67
  Refusal or failure to appear for reprimand, 
   Rule 4-109. .............................................. 67
  Reinstatement. 
    See within this heading, “Reinstatement.”
 Venue.
  Hearings, Rule 4-221. ................................. 74
 Violation of Rules as basis for, Scope ........... 29
 Witnesses, Rule 4-221. .................................. 74
DISCOVERY.
 Refusing to comply, Rule 3.4 ........................ 50
 Obstructive tactics, Rule 3.4 .......................... 50
DISCRETION OF LAWYER.
 Where Rule cast in “may,” Scope ................. 29
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DISQUALIFICATION.
 Former judge, Rule 1.12(a) ............................ 40
 Imputed, See IMPUTED DISQUALIFICATION
 Vicarious, See IMPUTED DISQUALIFICATION
 Waiver by client, Rule 1.9 (Comment);
  Rule 1.10 ............................................... 38, 39
DIVISION OF FEES.
 Requirements of, Rule 1.5(e) ......................... 33
 With nonlawyer, Rule 5.4(a) .......................... 55
DOMESTIC RELATIONS MATTERS.
 Contingent fee in, Rule 1.5(d)(1) ................... 33
DOMICILE AND RESIDENCE.
 State Bar, membership, Rule 1-205. ................ 2
DRUG ADDICTION.
 See IMPAIRMENT.
DUES.
 Increase or decrease. Rule 5-104. .................... 7
 See also FEES, license fees.

E
EFFECTIVE DATE OF RULES.
 Rule 5-201. ....................................................... 7
ELECTIONS.
 Ballots.
  Distribution, Rule 1-304; Bylaw Art. VII, 
   Sec. 6. .................................................. 4, 12
  Voters lists; Distribution of ballots, 
   Bylaw Art. VII, Sec. 7. .............................. 12
 Board of Governors, Rule 1-304. .................... 4
  Accepting nominations, Bylaw Art. VII, 
   Sec. 5. ...................................................... 12
  Circuits having more than one member, 
     Bylaw Art. VII, Sec. 3............................. 11
  Members, Rule 1-304. .................................. 4
  Nomination, Bylaw Art. VII, Sec. 2. .......... 11
   Accepting nominations, Bylaw Art. VII,
    Sec. 5. ..................................................... 12
   Nominating Petition, Bylaw Art. VII,
    Sec. 4. ..................................................... 12
     Standing Executive Cte. Policy 1000 ........ 20
 Conduct of elections, Bylaw Art. VII, 
  Sec. 8. ......................................................... 12
   Recount, Bylaw Art. VII, Sec. 9. ............ 12
   Run-Off, Bylaw Art. VII, Sec. 12. .......... 12
  Tie votes, Rule 1-306; Bylaw Art. VII, 
  Sec. 11. ................................................... 4, 12
 Officers, Nomination of, Rule 1-402;  ............. 4
   Bylaw Art. VII, Sec. 1. .............................. 11
 Results of elections, Declaration of, 
  Bylaw Art. VII, Sec. 10. ............................. 12
 Supervision of elections.
  Executive Committee, Rule 1-701. .............. 6
  Elections Committee, Rule 1-702; ............... 6
   Bylaw Art. IX, Sec. 3. ............................... 14
ELECTIONS COMMITTEE.
 State Bar, Rule 1-702; Bylaw Art. IX, 
  Sec. 3. ..................................................... 6, 14
EMERITUS MEMBERSHIP.
 State Bar, Rule 1-202. ...................................... 2

EMPLOYEES OF LAWYER.
 Responsibility for, Rule 5.3 ........................... 55
ESTATE PLANNING.
 Conflicts of interest in, Rule 1.7 (Comment) .... 36
EVALUATION.
 Confidential information used in preparing, 
  Rule 2.3(b) .................................................. 47
 Third person, prepared at client’s request for, 
  Rule 2.3 ....................................................... 47
EVALUATOR.
 Lawyer as, Preamble ...................................... 28
EVIDENCE.
 Arbitration of fee disputes, Rule 6-411. ...... 156
 Destruction of, Rule 3.3(a) ............................ 49
 Obstructing opposing party’s access to, 
      Rule 3.4(a) ................................................ 50
 Offering false, Rule 3.3(a)(4) ........................ 49
EX PARTE PROCEEDINGS.
 Rule 3.3(d) ..................................................... 49
EXECUTIVE COMMITTEE.
 Duties, Bylaw Art. IV, Sec. 2. ....................... 10
 Members of, Bylaw Art. IV, Sec. 1. .............. 10
 State Bar, Rule 1-701. ...................................... 6
EXECUTIVE DIRECTOR.
 Duties, Bylaw Art. VI, Sec. 3. ....................... 11
 Election, Bylaw Art. VI, Sec. 1. .................... 11
 Salary, duties, term, Bylaw Art. VI, Sec. 2. .. 11
EXHIBITS.
 Attorneys fees, disputes, hearings, 
  Rule 6-411. ............................................... 156
EXPEDITING LITIGATION.
 Rule 3.2 .......................................................... 49
EXPENSES OF LITIGATION.
 Client’s right to determine, Rule 1.2 
  (Comment) .................................................. 31
 Indigent client, paying on behalf of, 
  Rule 1.8(e)(2) .............................................. 37
 Lawyer advancing to client, Rule 1.8(e)(1) ... 37
EXPERT WITNESS.
 See under WITNESS.
EXPERTISE.
 As relating to competent representation, 
  Rule 1.1 ....................................................... 31

F
FAIRNESS.
 To opposing party and counsel, Rule 3.4 ...... 50
FALSE STATEMENT.
 Made to tribunal, Rule 3.3(a)(1) .................... 49
FASTCASE.
 Standing Executive Committee Policy 800 ... 20
FEES.
 Acquiring ownership interest in enterprise as, 
  Rule 1.5 (Comment) ..........................................33
 Advance fee payments, Rule 1.5 
  (Comment) .................................................. 33
 Advertising of, Rule 7.2 (Comment) ............. 62
 Arbitration of fee disputes.
  Rule 1.5 (Comment) ................................... 33
See also ARBITRATION OF FEE DISPUTES.

 Communication to client, Rule 1.5(b) ........... 33
 Contingent fee.
  Prohibited representations, Rule 1.5(d) ...... 33
  Requirements of, Rule 1.5(c)...................... 33
 Determination of, Rule 1.5(a) ........................ 33
 Disclosure of confidential information 
  to collect, Rule 1.6(b)(2) ............................ 34
 Division of, Rule 1.5(e) ................................. 33
 License fees.
  Amendment of rules.
   Increase or decrease of fees.
    Special procedure, Rule 5-104. .................. 7
  Amount, Rule 1-502. .................................... 5
   Associates, Rule 1-502.1. ............................ 5
   Increase or decrease.
    Special procedure for rules amendment,
     Rule 5-104. .............................................. 7
  Associates, Rule 1-502.1. ............................. 5
  Delinquency.
   Penalty, Rule 1-501.1. ................................. 5
   Procedure on, Rule 1-501. ........................... 4
  When due and payable, Rule 1-501. ............ 4
 Paid by one other than client.
  Rule 1.7 (Comment); Rule 1.8(f); 
  Rule 5.4(c) ......................................36, 37, 55
 Penalties. 
  Delinquency, Rule 1-501.1. .......................... 5
FINANCE.
 Audits, Rule 1-505. .......................................... 5
 Bonds, surety.
  Persons receiving or disbursing funds, 
   Rule 1-504. ................................................ 5
 Disbursement, Rule 1-503. .............................. 5
 License Fees.
  See FEES.
FIRM.
 Defined, Terminology .................................... 30
 Disqualification, Rule 1.10 (Comment) ......... 39
FIRM NAME.
 Rule 7.5(a) ...................................................... 63
FOREIGN LEGAL CONSULTANTS.
 Continuing Legal Education requirements,
  Rule 8-112. ............................................... 165
 Generally, Rule 1-202(c); Bylaw Art. I, 
  Sec. 2 ........................................................ 2, 7
FORMAL ADVISORY OPINION BOARD.
 Composition and term of members, 
  Rule 4-402. ................................................. 81
 Confidentiality of lawyer requesting 
  opinion, Rule 4-403(g). .............................. 82
 Immunity for board members, Rule 4-404 .... 82
 Opinions.
  Procedure, Rule 4-403. ............................... 81
  Reliance upon as defense to complaint, 
   Rule 4-403(e)........................................... 82 
Staff support from Office of the General Counsel, 
   Rule 4-403(f)............................................ 82



FORMAL ADVISORY OPINIONS
Rules of Conduct and Procedures of the Formal  
 Advisory Opinion Board ................................ 82
Indexes to Advisory Opinions ............................ 82
  Topical Index .............................................. 82
  Question Presented Index ........................... 90
  Georgia Rules of Professional 
   Conduct Index ......................................... 92
 Opinions ......................................................... 95
  Advisory Opinion 5 .................................... 95
  Advisory Opinion 16 .................................. 95
  Advisory Opinion 17 .................................. 96
  Advisory Opinion 19 .................................. 97
  Advisory Opinion 21 .................................. 98
  Advisory Opinion 22 .................................. 99
  Advisory Opinion 23 .................................. 99
  Advisory Opinion 26 ................................ 100
  Advisory Opinion 27 ................................ 101
  Advisory Opinion 29 ................................ 102
  Advisory Opinion 30 ................................ 102
  Advisory Opinion 31 ................................ 102
  Advisory Opinion 35 ................................ 103
  Advisory Opinion 36 ................................ 103
  Advisory Opinion 37 ................................ 104
  Advisory Opinion 38 ................................ 104
  Advisory Opinion 39 ................................ 105
  Advisory Opinion 40 ................................ 105
  Advisory Opinion 41 ................................ 106
  Advisory Opinion 42 ................................ 106
  Advisory Opinion 45 ................................ 107
  Advisory Opinion 46 ................................ 108
  Advisory Opinion 47 ................................ 108
  Advisory Opinion 48 ................................ 109
  Advisory Opinion 49 ................................ 110
  Formal Advisory Opinion 86-2 ................ 110
  Formal Advisory Opinion 86-3 ................ 111
  Formal Advisory Opinion 86-4 ................ 111
  Formal Advisory Opinion 86-5 ................ 112
  Formal Advisory Opinion 86-7 ................ 113
  Formal Advisory Opinion 87-1 ................ 113
  Formal Advisory Opinion 87-5 ................ 114
  Formal Advisory Opinion 87-6 ................ 115
  Formal Advisory Opinion 88-2 ................ 116
  Formal Advisory Opinion 88-3 ................ 116 
  Formal Advisory Opinion 89-2 ................ 116
  Formal Advisory Opinion 91-1 ................ 117
  Formal Advisory Opinion 91-2 ................ 119
  Formal Advisory Opinion 93-3 ................ 119
  Formal Advisory Opinion 93-4 ................ 121
  Formal Advisory Opinion 94-1 ................ 121
  Formal Advisory Opinion 94-3 ................ 122
  Formal Advisory Opinion 95-1 ................ 122
  Formal Advisory Opinion 96-1 ................ 123
  Formal Advisory Opinion 97-2 ................ 124
  Formal Advisory Opinion 97-3 ................ 124
  Formal Advisory Opinion 98-2 ................ 125
  Formal Advisory Opinion 98-3 ................ 125
  Formal Advisory Opinion 98-4 ................ 126
  Formal Advisory Opinion 99-2 ................ 127

  Formal Advisory Opinion 00-2 ................ 128
  Formal Advisory Opinion 00-3 ................ 129
  Formal Advisory Opinion 01-1 ................ 130
  Formal Advisory Opinion 03-1 ................ 130
  Formal Advisory Opinion 03-3 ................ 131
  Formal Advisory Opinion 04-1 ................ 132
  Formal Advisory Opinion 05-2 ................ 133
  Formal Advisory Opinion 05-3 ................ 134
  Formal Advisory Opinion 05-4 ................ 135
  Formal Advisory Opinion 05-5 ................ 135
  Formal Advisory Opinion 05-6 ................ 136
  Formal Advisory Opinion 05-7 ................ 137 
  Formal Advisory Opinion 05-8 ................ 138
  Formal Advisory Opinion 05-9 ................ 138
  Formal Advisory Opinion 05-10 .............. 140
  Formal Advisory Opinion 05-11 .............. 140
  Formal Advisory Opinion 05-12 .............. 142
  Formal Advisory Opinion 05-13 .............. 142
  Formal Advisory Opinion 07-1 ................ 144
  Formal Advisory Opinion 10-1 ................ 145
  Formal Advisory Opinion 10-2 ................ 147
  Formal Advisory Opinion 11-1................. 148 
  Formal Advisory Opinion 13-1 ................ 151 
  Formal Advisory Opinion 13-2 ................ 152
  Formal Advisory Opinion 16-1 ................ 153
FORMER CLIENT.
 See under CONFLICT OF INTEREST.
FORMER GOVERNMENT LAWYER.
 “Confidential government information” 
  defined, Rule 1.11(e) .................................. 40
 “Matter” defined, Rule 1.11(d) ...................... 40
 Successive government and private employment,
  Rule 1.11 ..................................................... 40
FORMER JUDGE.
 See under JUDGES.
FRAUD.
 Defined, Terminology .................................... 29
FRAUDULENT.
 Defined, Terminology .................................... 29
FRAUDULENT CONDUCT.
 Counseling or assisting client to engage in, 
  Rule 1.2(d) .................................................. 31
 Disclosure of client’s, Rule 1.2 (Comment) .. 31
FRIVOLOUS CLAIMS AND DEFENSES.
 Rule 3.1 .......................................................... 48
FUNDS OF CLIENT.
 Handling of, Rule 1.15(I)(b) .......................... 43
 Lawyer claims interest in, Rule 1.15(II)(c) ... 44

G
GEORGIA BAR FOUNDATION.
 Part XV......................................................... 177
GIFT.
 To lawyer by client, Rule 1.8(c) .................... 37
GOVERNMENT AGENCY.
 Representation of, Rule 1.13 (Comment) ...... 41
GOVERNMENT LAWYER.
 Authority established by constitution, statutes
 and common law, Scope ................................ 29

 Conflict of interest, Rule 1.7 (Comment) ...... 36
 Duty of confidentiality, Rule 1.6 (Comment) ....34
 Representing multiple clients, Scope ............. 29
 Subject to rules, Rule 1.11 (Comment) ......... 40

H
HARASS.
 Law’s procedures used to, Preamble ............. 28   
HEARINGS.
 Arbitration of fee disputes.
  Adjournment, Rule 6-407. ........................ 156
  Attendance at hearing, Rule 6-403. .......... 155
  Closing of hearings, Rule 6-413. .............. 156
  Confidentiality, Rule 6-601. ..................... 157
  Evidence, Rule 6-411. .............................. 156
  Order of proceedings, Rule 6-409. ........... 156
   Reopening, Rule 6-414. ............................ 156
  Right to counsel, Rule 6-403. ................... 155
  Stenographic record, Rule 6-404. ............. 155
  Time and place of hearing, Rule 6-402. ... 155
  Waiver of oral hearing, Rule 6-416. ......... 156
  Witnesses, Rule 6-406. ............................. 155
 Discipline.
  Evidentiary hearing, Rule 4-213................. 73
  Reinstatement, Rule 4-302. ........................ 81
  Venue of hearings, Rule 4-221. .................. 74

I
IMMEDIATE PAST PRESIDENT.
 Duties, Bylaw Art. V, Sec. 4. ........................ 11
 Election.
  See ELECTIONS.
 Succession, Bylaw Art. V, Sec. 4. ................. 11
IMPAIRMENT.
 See Lawyer Assistance Program
IMPARTIALITY AND DECORUM OF THE 
TRIBUNAL.
 Rule 3.5 .......................................................... 50
IMPUTED DISQUALIFICATION.
 General rule, Rule 1.10 .................................. 39
 Government lawyers, Rule 1.11 (Comment) .....40
 Witness, when member of firm serves as, 
  Rule 3.7(b) .................................................. 52
INCOMPETENT CLIENT.
 Appointment of guardian for, Rule 1.14(b) ... 42
 Representation of, Rule 1.14(a) ..................... 42
INDEPENDENCE OF THE LEGAL PROFESSION.
 Preamble ......................................................... 28
INDEPENDENT PROFESSIONAL JUDGMENT.
 Duty to exercise, Rule 2.1; Rule 5.4 ........ 47, 55
INDIGENT CLIENT.
 Paying court costs and expenses on behalf of, 
 Rule 1.8(e)(2) ................................................. 37
INSANITY.
 Attorneys, Bar Rule 4-104. ............................ 67
INSURANCE REPRESENTATION.
 Conflict of interest, Rule 1.7 (Comment) ...... 36
INTERMEDIARY.
 Between clients, Rule 2.2 .............................. 47
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 Lawyer as, Preamble ...................................... 28
 Withdrawal as, Rule 2.2(b) ............................ 47
INTIMIDATE.
 Law’s procedure used to, Preamble ............... 28
INVESTIGATIONS.
 Discipline.
  See DISCIPLINE.
IOLTA.
 Georgia Bar Foundation ............................... 177
 Rule 1.15 ...................................................... 177

J
JUDGES.
 Duty to show respect for, Preamble ............... 28
 Ex parte communication with, Rule 3.5(b) .... 51
 Former judge, disqualification, Rule 1.12 ..... 40
 Georgia Code of Judicial Conduct ............... 176
 Improper influence on, Rule 3.5(a) ................ 51
 Misconduct by, Rule 8.3(b) ........................... 64
 Statements about, Rule 8.2 ............................ 64
JUDGMENTS.
 Discipline, Rule 4-219. .................................. 73
JUDICIAL CIRCUITS.
 Membership in judicial circuit, Rule 1-205. .... 2
 Board of Governors.
  Election, See BOARD OF GOVERNORS.
JUDICIAL CONDUCT.
 Georgia Code of Judicial Conduct ............... 178
JUDICIAL DISTRICT PROFESSIONALISM 
PROGRAM.
 See Rule 13-101 et seq ................................ 169
JUDICIAL PROCEDURE & 
ADMINISTRATION COMMITTEE.
 State Bar, Rule 1-702. ...................................... 6
JUROR.
 Improper influence on, Rule 3.5(a) ................ 51
JURY TRIAL.
 Client’s right to waive, Rule 1.2(a) ............... 31

L
LAW CLERK.
 Negotiating for private employment, 
  Rule 1.12(b) ................................................ 40
LAW FIRM.
 Defined, Terminology .................................... 29
 Nonlawyer assistants, responsibility for, 
  Rule 5.3 ....................................................... 55
 Responsibility of partner or supervisory 
  lawyer, Rule 5.1 .......................................... 54
 Subordinate lawyer, responsibility of, 
  Rule 5.2 ....................................................... 55
LAW REFORM ACTIVITIES.
 Affecting clients’ interests, Rule 6.4 ............. 60
LAW REVISION COMMITTEE.
 State Bar, Rule 1-702. ...................................... 6
LAWYER ASSISTANCE PROGRAM.
 Attorneys.
  Committee on alcohol & drug impairment, 
   Rule 7-101 et seq. .................................... 157
  

Disbarment, Rule 4-104. ..................................... 67
  Education and rehabilitation, Rule 7-101 
   et seq. ..................................................... 157
 Discipline.
  Habitual intoxication.
   Grounds for removal from practice of law,
   Rule 4-104. .............................................. 67
 Judges, education & rehabilitation, 
  Rule 7-101 et seq. ..................................... 157
LAWYER AS PUBLIC OFFICIAL.
 Rule 9.5 .......................................................... 66
LAWYER REFERRAL SERVICE.
 Rule 6.1 (Comment) ....................................... 59
 Costs of, Rule 7.2(b) ...................................... 61
LEGAL EDUCATION.
 Duty to work to strengthen, Preamble ........... 28
LEGISLATION.
 Advisory Committee on,
  Standing Board Policy 100, Sec. 1.04. ....... 15
 Board of Governors,
  Standing Board Policy 100, Sec. 1.02. ....... 15
 Drafting and Consulting Services,
  Standing Board Policy 100, Sec. 1.05 ........ 16
 Executive Committee,
  Standing Board Policy 100, Sec. 1.03. ....... 15
 General policy,
  Standing Board Policy 100, Sec. 1.01. ....... 14
LEGISLATURE.
 Appearance before on behalf of client, 
  Rule 3.8 ....................................................... 52
LETTERHEADS.
 False or misleading, Rule 7.5(a) .................... 63
 Jurisdictional limitations of members, 
  Rule 7.5(b) .................................................. 63
 Public officials, Rule 7.5(c) ........................... 63
 State Bar,
  Standing Executive Committee Policy 200 ...18
LETTERS OF ADMONITION.
 See DISCIPLINE.
LIABILITY TO CLIENT.
 Agreements limiting, Rule 1.8(h) .................. 37
LICENSES AND PERMITS.
 Bar, fees, amount, Rule 1-502. ........................ 5
  Fees, State Bar, delinquent payments, 
  Rule 1-501.1. ................................................ 5
 State Bar, Rule 1-501. ...................................... 4
  Amount, Rule 1-502. .................................... 5
  Delinquent fees, Rule 1-501.1. ..................... 5
  Fees for associates, Rule 1-502.1. ................ 5
LICENSE FEES.
 See FEES.
LIEN.
 To secure fees and expenses, 
  Rule 1.8(j)(1) .............................................. 37
LIMITATION OF ACTIONS.
 Attorneys.
  Reinstatement, Rule 4-304. ........................ 81
 Discipline, Rule 4-222. .................................. 75

LITERARY RIGHTS.
 Acquiring concerning representation, 
  Rule 1.8(d) .................................................. 37
LITIGATION.
 Expedite, duty to, Rule 3.2 ............................ 49
LOYALTY.
 Duty of to client, Rule 1.7 (Comment)  ......... 36

M
MALPRACTICE.
 Limiting liability to client for, Rule 1.8(h) .... 37
MEETINGS.
 Board of Governors, Rule 1-301. .................... 3
  Order of business, Bylaw Art. II, Sec. 3. ..... 8
  Proposed legislation, Bylaw Art. II, 
   Sec. 6. ........................................................ 8
  Quorum, Bylaw Art. II, Sec. 4. .................... 8
  Resolutions committee, Bylaw Art. II, 
   Sec. 5. ........................................................ 8
  Rules of order, Bylaw Art. II, Sec. 2. ........... 8
 State Bar.
  Annual Meeting, Rule 1-801; 
   Bylaw Art. II, Sec. 1. ............................ 6, 8
  Annual Midyear meeting, Rule 1-801.1. ...... 6
  Special meetings, Rule 1-802. ...................... 6
    Notice by mail, Rule 1-803. ....................... 6
MEMBERSHIP.
 State Bar, Rule 1-201. ...................................... 2
  Active, Rule 1-202; Bylaw Art. I, 
   Sec. 2 ..................................................... 2, 7
  Active Duty Guardsman/Reservists,
   Bylaw Art. I, Sec. 8 ................................... 8
  Failing to register, Bylaw Art. I, Sec. 4. ...... 7
  Good Standing, Rule 1-204. ......................... 2
  List of active members, Bylaw
   Art. I, Sec. 5. ............................................. 8
  Affiliate and Law Student Membership, 
    Rule 1-206; Bylaw Art. I, Sec. 6 ............ 3, 8
  Change of address, Rule 1-207..................... 3
  Classes of members, Rule 1-202. ................. 2
  Emeritus, Rule 1-202; Bylaw Art. I, 
   Sec. 7. .................................................... 2, 8
  Foreign Law Consultants, Rule 1-202; 
    Bylaw Art. I, Sec. 2 ............................................2, 7
  Inactive, Bylaw Art. I, Sec. 3. ...................... 7
    Failing to register, Bylaw Art. I, Sec. 4. .... 7
  Registration of Member, Bylaw Art. I, 
   Sec. 1. ........................................................ 7
MENTALLY DEFICIENT & MENTALLY ILL 
PERSONS.
 Arbitrator, attorney fee, disputes, 
  Rule 6-405. ............................................... 155
 Attorneys.
  Disbarment, Rule 4-104. ............................. 67
  Investigations, Rule 4-105. ......................... 67
  Receivers, appointment, Rule 4-219. ......... 73
MENTAL INCAPACITY.
 Discipline.
 Grounds for removal from practice of law, 
  Rule 4-104. ................................................. 67
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MERITORIOUS CLAIMS AND CONTENTIONS.
 Rule 3.1 .......................................................... 48
MILITARY FORCES.
 State Bar, membership, Rule 1-202. ................ 2
MILITARY LAWYERS.
 Adverse interests, representation of, Rule 1.9        
    (Comment) ...................................................... 38
MISCONDUCT.
 Forms of, Rule 8.4 ......................................... 64
MISDEMEANORS.
 See Discipline.
MISLEADING LEGAL ARGUMENT.
 Rule 3.3 (Comment) ....................................... 49
MISREPRESENTATION.
 In advertisements, Rule 7.1 ............................ 61
 To court, Rule 3.3 (Comment) ....................... 49
MORAL TURPITUDE.
 See Discipline.
MOTIONS.
 Amendment of rules.
  Filing of motion, Rule 5-101. ....................... 7
  Objection to, Rule 5-102. ............................. 7
MULTIPLE CLIENTS.
 See ETHICS.
MULTIPLE REPRESENTATION.
 See under CONFLICT OF INTEREST; See also  
  INTERMEDIARY.

N
NAMES.
 Change of name notice, Rule 1-207. ............... 3
NEGOTIATION.
 Conflicting interest, representation of, 
  Rule l.7 (Comment) .................................... 36
 Statements made during, Rule 4.1 
  (Comment) .................................................. 53
NEGOTIATOR.
 Lawyer as, Preamble ...................................... 28
NOMINATIONS AND ELECTIONS.
 See ELECTIONS.
NONLAWYER.
 Division of fees with, Rule 5.4(a) .................. 55
 Partnership with, Rule 5.4(b) ......................... 55
NONRESIDENTS.
 Practice of law, Rule 1-203. ............................ 2
NOTICE.
 Amendment of rules, Rule 5-101. .................... 7
  Dues increase or decrease, Rule 5-104......... 7
 Amendment of Bylaw, Rule 1-602. ................. 6
 Discipline. 
  Punishment or acquittal, Rule 4-220. ......... 74
 Meetings, Rule 1-803. ...................................... 6

O
OATHS AND AFFIRMATIONS.
 Arbitration of fee disputes.
   Arbitrators Oath, Rule 6-408. ................... 156
 Attorneys.
  Admission to the bar, Rule 2-101............... 27
 

State Disciplinary Board.
  Oaths of members, Rule 4-221. .................. 74
OBJECTIVES OF THE REPRESENTATION.
 Client’s right to determine, Rule 1.2(a) ......... 31
 Lawyer’s right to limit, Rule 1.2(c) ............... 31
OFFICERS AND EMPLOYEES.
 Bond, Bylaw Art. V, Sec. 8. .......................... 11
 Election.
  See ELECTIONS.
 Generally, Rule 1-401; Bylaw Art. V, 
  Sec. 1. ..................................................... 4, 10
  Executive Director, Bylaw Art. VI. ............ 11
  Ex-Officio Members, Bylaw Art. V, 
   Sec. 7. ...................................................... 11
  Immediate Past President, Bylaw 
   Art. V, Sec. 4. .......................................... 11
  President, Bylaw Art. V, Sec. 2.................. 10
  President-Elect, Bylaw Art. V, Sec. 3. ....... 11
    Eligibility, Rule 1-404. ............................... 4
  Secretary, Bylaw Art. V, Sec. 5. ................ 11
  Treasurer, Bylaw Art. V, Sec. 6. ................ 11
 Terms of office, Rule 1-401. ............................ 4
 Young Lawyers Division.
  See YOUNG LAWYERS DIVISION.
 Vacancies.
  Filling, Rule 1-403. ....................................... 4
  See also VACANCIES.
OPPOSING PARTY.
 Communications with represented party, 
  Rule 4.2 ....................................................... 53
 Duty of fairness to, Rule 3.4 .......................... 50
ORGANIZATION, REPRESENTATION OF.
 Board of directors, lawyer for serving on, 
  Rule 1.7 (Comment) ................................... 36
 Communication with, Rule 1.4 (Comment) .. 32
 Conflicting interests among officers 
  and employees, Rule 1.7 (Comment) ......... 36 
 Conflict of interest, Rule 1.7 (Comment) ...... 36
 Constituents, representing, Rule 1.13(e) ........ 41
 Identity of client, Rule 1.13(a); Rule 1.13(d) .... 41
 Misconduct, client engaged in,
  Rule 1.13(b) ................................................ 41

P
PARTNER.
 Defined, Terminology .................................... 30
PATENT PRACTICE.
 Advertising, Rule 7.4 ..................................... 63
PERJURY.
 Criminal defendant, Rule 3.3 (Comment) ..... 49
 Disclosure of, Rule 3.3(b) .............................. 49
PERSONAL AFFAIRS OF LAWYER.
 Duty to conduct in compliance with law, 
 Preamble ......................................................... 28
PLEA BARGAIN.
 Client’s right to accept or reject, Rule 1.2(a) .....31
PLEADINGS.
 Verification of, Rule 3.3 (Comment) ............. 49

PRACTICE OF LAW.
 Active members of State Bar, Rule 1-202. ...... 2
 Admission to the bar, Rule 1-201. ................... 2
 Ethics.
  See ETHICS.
 Nonresidents, Rule 1-203. ................................ 2
PRECEDENT.
 Failure to disclose to court, Rule 3.3(a)(3) .... 49
PREPAID LEGAL SERVICES.
 Advertising for, Rule 7.2 (Comment) ............ 62
PRESIDENT.
 Annual report, Bylaw Art. V, Sec. 2. ............ 10
 Annual report to Supreme Court, 
  Bylaw Art. V, Sec. 2................................... 10
 Chairman of the Board, Bylaw Art. V, 
  Sec. 2.  ........................................................ 10
 Election.
  See ELECTIONS.
 Duties upon taking office, Bylaw Art. V, 
  Sec. 2. ......................................................... 10
 Presiding officer, Bylaw Art. V, Sec. 2. ........ 10
PRESIDENT-ELECT.
 Duties, Bylaw Art. V, Sec. 3. ........................ 11
 Election.
  See ELECTIONS.
 Eligibility, Rule 1-404. .................................... 4
PRO BONO PUBLICO SERVICE.
 Rule 6.1 .......................................................... 59
PROCEDURAL LAW.
 Lawyer’s professional responsibilities
  proscribed by, Preamble ............................. 28
PRODUCTION OF DOCUMENTS AND 
THINGS.
 Attorneys fees, disputes, hearings, 
  Rule 6-411. ............................................... 156
PROFESSIONAL CORPORATIONS.
 Formation of, Rule 5.4(d) .............................. 55
PROFESSIONALISM.
 See COMMISSION ON PROFESSIONALISM.
PROMPT.
 Lawyer’s duty to be, Preamble ...................... 28
PROPERTY.
 Of client,
 Safekeeping, Rule 1.15(I); Rule 1.15(II) ...43, 44
 State Bar.
  Power to own property, Rule 1-102. ............ 2
PROSECUTOR.
 Representing former defendant, Rule 1.9 
  (Comment) .................................................. 38
 Special responsibilities of, Rule 3.8 .............. 52
PUBLIC CITIZEN.
 Lawyer’s duty as, Preamble ........................... 28
PUBLIC OFFICIAL.
 Lawyer as, Rule 9.5 ....................................... 66
 Lawyer’s duty to show respect for, 
  Preamble ..................................................... 28
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R
RECEIVERS.
 Attorneys, Rule 4-219. ................................... 73
RECORD KEEPING.
 Property of client, Rule 1.15(I)(a) ................. 43
REFERRAL.
 When lawyer not competent to handle matter,  
  Rule 1.1 ....................................................... 31
REGULATION OF THE LEGAL PROFESSION.
 Self-governance, Preamble ............................ 28
REINSTATEMENT FROM DISBARMENT.
  See Rules Governing Admission to Practice 

Law, Part A: Board to Determine Fitness of Bar 
Applicants, Section 10. Available at http://www.
gabaradmissions.org/.

RELATIVES OF LAWYER.
 Representing interests adverse to, 
  Rule 1.8(h) .................................................. 37
REPORTING REQUIREMENTS.
 Rule 9.1 .......................................................... 65
REPRESENTATION OF CLIENT.
 Decision making authority of lawyer and 
  client, Rule 1.2(a) ....................................... 31
 Objectives, lawyer’s right to limit, 
  Rule 1.2(c) .................................................. 31
 Termination of, Rule 1.2 (Comment) ............ 31
REPRIMAND.
 See DISCIPLINE.
RESTRICTIONS ON RIGHT TO PRACTICE.
 Partnership or employment agreement 
  imposes, Rule 5.6(a) ................................... 58
 Settlement imposes, Rule 5.6(b) .................... 58
RETIREMENT AND PENSIONS.
 State Bar emeritus membership, Rule 1-202. .. 2

S
SALE.
 Of law practice, Rule 1.17 ............................. 46
SANCTION.
 Severity of, Scope .......................................... 29
SCOPE OF REPRESENTATION.
 Rule 1.2 .......................................................... 31
SEALS AND SEALED INSTRUMENTS.
 State Bar.
  Power to adopt and use official seal, 
   Rule 1-102. ................................................ 2
SECRETARY.
 Duties, Bylaw Art. V, Sec. 5. ........................ 11
 Election.
  See ELECTIONS.
SECTIONS.
 Creation of other sections, Bylaw 
  Art. IX, Sec. 3. ............................................ 14
 Establishment and discontinuance of, 
  Bylaw Art. IX, Sec. 4, 5. ............................ 14
 Reports, Bylaw Art. IX, Sec. 6. ..................... 14
 Senior Lawyers Section, Rule 1-705; 
  Bylaw Art. IX, Sec. 2. ............................ 6, 13

SENIOR LAWYERS SECTION.
 Rule 1-705; Bylaw Art. IX, Sec. 2. ........... 6, 13
SENILITY.
 Attorneys, disciplinary proceedings, 
  Rule 4-104. ................................................. 67
SERVICE OF PROCESS. 
 See Discipline.
SETTLEMENT.
 Aggregate settlement on behalf of clients, 
  Rule 1.8(g) .................................................. 37
 Client’s right to refuse settlement, 
  Rule 1.2(a) .................................................. 31
 Informing client of settlement offers, 
  Rule 1.4 (Comment) ................................... 32
 Of claims, Rule 9.2 ........................................ 65
SOLICITATION.
 Prohibition on, Rule 7.3 ................................. 62
 Written, Rule 7.3 ............................................ 62
SPECIAL COMMITTEES.
 State Bar, Bylaw Art. VIII, Sec. 2. ................ 13
SPECIAL MASTERS.
 Rule 4-209, Rule 4-210 ............................ 71, 72
SPECIALIZATION.
  Rule 7.4 ....................................................... 63
STANDING COMMITTEES.
 State Bar, Bylaw Art. VIII, Sec. 1. ................ 12
STATE BAR RECORDS.
     Standing Executive Committee Policy 900 .... 20
STATE’S ATTORNEY.
 Authority of, Scope ........................................ 29
STATUTES.
 Shape lawyer’s role, Scope ............................ 29
SUBPOENAS.
 Attorneys fees, disputes, hearings, 
  Rule 6-411. ............................................... 156
 Discipline, Rule 4-221. .................................. 74
SUBSTANTIVE LAW.
 Defines existence of client-lawyer relationship,  
  Scope ........................................................... 29
 Lawyer’s professional responsibilities 
  proscribed by, Preamble ............................. 28
SUPERVISING WORK OF ANOTHER LAWYER.
 Responsibilities, Rule 5.1 .............................. 54
SUSPENSION.
 See DISCIPLINE.

T
TELEPHONES.
 State Bar member, change of telephone 
  number, notice, Rule 1-207. ......................... 3
THIRD PERSONS.
 Statements to, Rule 4.1 .................................. 53
 Respect for rights of, Rule 4.4 ....................... 54
TRANSACTIONS WITH PERSONS OTHER 
THAN CLIENT.
 See THIRD PERSONS.
TRANSCRIPT OF RECORDS.
 Attorney fees, disputes, Rule 6-404. ............ 155

TREASURER.
 Deposit & withdrawal of funds, Bylaw 
  Art. V, Sec. 6. .............................................. 11
 Duties of, Bylaw Art. V, Sec. 6. .................... 11
 Election.
  See ELECTIONS.
TRIAL CONDUCT.
 Allusion to irrelevant or inadmissible 
  evidence, Rule 3.4(e) .................................. 50
 Disruptive conduct, Rule 3.5(c) ..................... 51
TRIAL PUBLICITY.
 Rule 3.6 .......................................................... 51
TRUST ACCOUNTS.
 Maintain for client funds, Rule 1.15(II)  
 (Comment); Rule 1.15(III) (Comment) ........44, 45

U
UNAUTHORIZED PRACTICE OF LAW.
 Assisting in, Rule 5.5(b) ................................ 56
 Engaging in, Rule 5.5(a) ................................ 56
 Generally, SDB Nos. 19, 21, 23; 
  FAO No. 86-5 ......................... 97, 98, 99, 112
 Investigation and Prosecution  
  see Rule 14-1.1 et seq ............................... 170

V
VACANCIES AND SUCCESSION.
 Board of Governors, Rule 1-306;  ................... 4
   Bylaw Art. III, Sec. 8; Bylaw Art XI, 
  Sec. 2. ................................................... 10, 14
 Committee, Bylaw Art. XI, Sec. 3 ................. 14
 Death, disability, or resignation of officers, 
  Executive Committee members, or ABA 
  delegates, Bylaw Art. XI, Sec. 1. ............... 14
 Officers, Rule 1-403. ........................................ 4
 State Disciplinary Board, Rule 4-201. ........... 68
VENUE.
 Discipline.
  Hearings, Rule 4-221(c). ............................ 74
VOLUNTEER.
 Attorneys, alcohol & drug impairment, 
  Rule 7-101 et seq.  .................................... 157

W
WAIVER.
 Arbitration of fee disputes.
  Oral hearings, Rule 6-416......................... 156
  Right to object to violations of rules, 
   Rule 6-415. ............................................ 156
WEBSITE.
 Standing Executive Committee Policy 600 ... 19
WITHDRAWAL.
 Conflict of interest, Rule 1.7 (Comment) ...... 36
 Discharge, Rule 1.16(a)(3) ............................. 45
 From intermediation, Rule 2.2(b) .................. 47
 Giving notice of fact of, Rule 1.6 
  (Comment) .................................................. 34
 Incapacity, Rule 1.16(a)(2) ............................ 45
 Property of client, Rule 1.16(d) ..................... 46
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 When client persists in criminal or fraudulent 
 conduct, Rule 1.2 (Comment), Rule 1.6 
  (Comment); ........................................... 31, 34
  Rule 1.13(c); Rule 1.16(b)(1) ............... 41, 45
WITNESS.
 Bribing, Rule 3.4(b) ....................................... 50
 Client’s right to decide whether to testify, 
  Rule 1.2(a) .................................................. 31
 Expenses, payment of, Rule 3.4 (Comment) ... 50
 Expert, payment of, Rule 3.4 (Comment) ..... 50
 Lawyer as, Rule 3.7 ....................................... 52
WORK PRODUCT PRIVILEGE.
 Rules do not affect application of, Scope ...... 29

Y
YOUNG LAWYERS DIVISION.
 Affiliate Units.
  Affiliation, YLD Bylaw Art. XII, Sec. 2.... 27
  Qualification/Application, YLD Bylaw 
   Art. XII, Sec. 1. ....................................... 27
  Termination of, YLD Bylaw Art. XII, 
   Sec. 3. ...................................................... 27
 Amendments, YLD Bylaw Art. XIV ............. 27
 Committees.
  Meetings, YLD Bylaw Art. X, Sec. 4. ....... 26
  Reports, YLD Bylaw Art. IX, Sec. 4. ........ 26
  Special, YLD Bylaw Art. IX, Sec. 2. ......... 26
  Standing, YLD Bylaw Art. IX, Sec. 1........ 26
  Vacancy, YLD Bylaw Art. VIII, Sec. 3. .... 25
 Directors.
  Appointment, YLD Bylaw Art. IV, 
   Sec. 3(a) .................................................. .23
  Duties, YLD Bylaw Art. IV, Sec. 3(b). ...... 23
  Terms of Office, YLD Bylaw Art. IV,
    Sec. 4. ..................................................... 23
 Elections.
  Declaration of results, YLD Bylaw 
   Art. VII, Sec. 7(c). ................................... 25
  Duties of Secretary in elections, 
    YLD Bylaw Art. VII, Sec. 3. ................... 24
  Effective date, YLD Bylaw Art. VII, 
   Sec. 1. ...................................................... 24
  Election Committee, YLD Bylaw Art. IX, 
   Sec. 1(d). ................................................. 26
  Nominatons, YLD Bylaw Art. VII, Sec. 5. ... 25
  Offices filled by election, YLD Bylaw 
   Art. VII, Sec. 2. ....................................... 24
  Qualifications for voting and making
   nomination, YLD Bylaw Art. VII, 
   Sec. 1. ...................................................... 24
 Executive Committee.
  Composition, YLD Bylaw Art. IV, 
   Sec. 2. ...................................................... 23
  Directors, YLD Bylaw Art. IV,
   Sec. 3.  ..................................................... 23
  Eligibility, YLD Bylaw, Art. IV,
   Sec. 5. ...................................................... 23
  Purpose and Powers, YLD Bylaw Art. IV,
   Sec. 1. ...................................................... 23

  Terms of Office, YLD Bylaw Art. IV, 
   Sec. 4. ...................................................... 23
 Representative Council.
  Composition, YLD Bylaw Art. V, 
   Sec. 2. ...................................................... 24
  Elections of, YLD Bylaw Art. V, Sec. 4. ... 24
  Eligibility, YLD Bylaw Art. V, Sec. 3. ...... 24
  Terms, YLD Bylaw Art. V, Sec. 5. ............ 24
  Vacancies, YLD Bylaw Art. VIII, Sec. 3. ... 25
 Legislation and publicity.
  Legislation, YLD Bylaw Art. XI, Sec. 1. ... 26
  Publications, YLD Bylaw Art. XI, 
   Sec. 2. ...................................................... 27
 Meetings.
  Annual, YLD Bylaw Art. X, Sec. 1(c). ...... 26
  Attendance at, YLD Bylaw Art. X, 
   Sec. 3(b). ................................................. 26
  Representative Council, YLD Bylaw 
   Art. X, Sec. 2. .......................................... 26
  Midyear, YLD Bylaw Art. X, Sec. 1(a). .... 26
  Other, YLD Bylaw Art. X, Sec. 1(b). ........ 26
  Quorums, YLD Bylaw Art. X, Sec. 6. ....... 26
  Rules, YLD Bylaw Art. X, Sec. 8. ............. 26
  Voting, YLD Bylaw Art. X, Sec. 7. ........... 26
  Membership.
  Associate, YLD Bylaw Art. II, Sec. 3. ....... 23
  Honorary, YLD Bylaw Art. II, Sec. 2. ....... 22
  Qualification, YLD Bylaw Art. II, Sec. 1 ..... 22
    Rule 1-703; Bylaw Art. XII, Sec. 1. .... 6, 27
  Termination of, YLD Bylaw Art. II, 
   Sec. 4 ....................................................... 23
 Officers.
  Eligibility, YLD Bylaw Art. III, Sec. 2. ..... 23
  Editor of The Young Lawyers Division 
  Newsletter; YLD Bylaw Art. III, Sec. 7..... 23
  Elections of Officers, YLD Bylaw Art. III, 
   Sec. 9. ...................................................... 23
  Immediate Past President, 
    YLD Bylaw Art. III, Sec. 8. ..................... 23
  Officers, YLD Bylaw Art. III, Sec. 1. ........ 23
  President, YLD Bylaw Art. III, Sec. 3. ...... 23
  President-Elect, YLD Bylaw Art. III, 
   Sec. 4. ...................................................... 23
  Removal by YLD Membership 
    YLD Bylaw Art. VIII, Sec. 1. .................. 24
  Secretary, YLD Bylaw Art. III, Sec. 6. ...... 23
  Terms of Office, YLD Bylaw Art. III, 
   Sec. 10. .................................................... 23
  Treasurer, YLD Bylaw Art. III, Sec. 5. ...... 23
  Vacancies in Office, YLD Bylaw Art. VIII, 
   Sec. 3. ...................................................... 25
 Purpose, YLD Bylaw Art. I, Sec. 2. .............. 22

Z
ZEALOUS REPRESENTATION.
 Opposing party well-represented, 
  Preamble ..................................................... 28
 Requirement of, Rule 1.3 (Comment) ........... 32
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