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LC 293920

A BILL TO BE ENTITLED
AN ACT

To amend Chapter 12 of Title 17 of the Official Code of Georgia Annotated, the "Georgia
Indigent Defense Act of 2003," so as to reconstitute the Georgia Public Defender Standards
Council with new membership; to provide for definitions; to change certain provisions
relating to the director of the council; to create the Division of Alternative Defense Counsel
to manage cases in which a circuit or assistant public defender or the capital defender
division has a conflict of interest; to provide for duties, responsibilities, and budgeting of the
division; to provide for an executive director of the division and powers and duties of the
executive director; to change provisions relating to the utilization of third-year law students;
to provide for related matters; to provide for an effective date; to repeal conflicting laws; and

for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 12 of Title 17 of the Official Code of Georgia Annotated, the 'Georgia Indigent
Defense Act of 2003,' is amended by revising Code Section 17-12-2, relating to definitions,
by adding two new paragraphs to read as follows:

“(.5) 'ADC' means the Division of Alternative Defense Counsel.”

"(5.1) 'Executive director' means the director of the Division of Alternative Defense

Counsel.”

SECTION 2.
Said chapter is further amended by repealing in its entirety Code Section 17-12-3, relating
to the creation of the Georgia Public Defender Standards Council, and adding a new Code
section to read as follows:
"17-12-3.

(a) There is created the Georgia Public Defender Standards Council to be composed of 11

members. Other than county commission members, members of the council shall be
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individuals with significant experience working in the criminal justice system or who have

demonstrated a strong commitment to the provision of adequate and effective

representation of indigent defendants.

(b) Effective July 1, 2010, the council shall be reconstituted. The members serving on the

council immediately prior to July 1, 2010, shall cease to serve on that date, but such prior

members shall be eligible for reappointment to succeed themselves or to fill another

position on the council.

(c) Ten members of the council shall be appointed as follows:

(1) Six members shall be appointed by the Governor, three of whom shall be county

commissioners who have been elected and are serving as members of a county governing

authority in this state. The Governor may solicit recommendations for such appointees

from the Association County Commissioners of Georgia. Each county commissioner

councilmember shall serve a term of four years; provided, however, that the initial

appointments shall be for one, two, and three years, respectively, as designated by the

Governor for each appointment, and thereafter, such members shall serve terms of four

years. A county commission councilmember shall be eligible to serve so long as he or

she retains the office by virtue of which he or she is serving on the council. The other

three members appointed by the Governor shall serve terms of four years;

(2) Two members shall be appointed by the Lieutenant Governor and shall serve terms

of four years; provided, however, that the initial appointments shall be for one and four

years, respectively, as designated by the Lieutenant Governor for each appointment, and

thereafter, such members shall serve terms of four years; and

(3) Two members shall be appointed by the Speaker of the House of Representatives and

shall serve terms of four years; provided, however, that the initial appointments shall be

for two and three years, respectively, as designated by the Speaker of the House of

Representatives for each appointment, and thereafter, such members shall serve terms of

four years.

(d) The eleventh member of the council shall be one circuit public defender who shall be

elected by a majority vote of all the circuit public defenders. The circuit public defender

councilmember shall serve a term of two years.

(e) All initial appointments' terms shall begin on July 1, 2010, and their successors' terms

shall begin on July 1 following their appointment. Any vacancy for a member shall be

filled by the appointing authority, and such appointee shall serve the balance of the

vacating member's unexpired term. Any vacancy for a member elected pursuant to

subsection (d) of this Code section shall be filled by a circuit public defender as set forth

in subsection (e) of Code Section 17-12-20. Any member of the council may be appointed

to successive terms.
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(f) In making the appointments of members of the council who are not county

commissioners, the appointing authorities shall seek to identify and appoint persons who

represent a diversity of backgrounds and experience and shall solicit suggestions from the

State Bar of Georgia, local bar associations, the Georgia Association of Criminal Defense

Lawyers, the councils representing the various categories of state court judges in Georgia,

and the Prosecuting Attorneys' Council of the State of Georgia, as well as from the public

and other interested organizations and individuals within this state. The appointing

authorities shall not appoint to serve on the council a prosecuting attorney as defined in

paragraph (6) of Code Section 19-13-51, any employee of a prosecuting attorney's office,

or an employee of the Prosecuting Attorneys' Council of the State of Georgia.”

SECTION 3.

Said chapter is further amended by revising subsection (a) of Code Section 17-12-5, relating
to the director, qualifications, and selection, and adding a new paragraph (9.1) to subsection

(d) as follows:

"(a) To be eligible for appointment as the director, a candidate shall be a member in good
standing of the State Bar of Georgia with at least seven years' experience in the practice of

law. The director shall be selected on the basis of training and experience and such other

qualifications as the council deems appropriate. Fhedirectorshatt-beappomted-by-the
Governorand-shattserveatthepteasureof the-Governor: The council, with the approval

of the Governor, shall be responsible for appointing and terminating the director of the

council.”

’(9.1) Ensure that the terms of any contract for employment of attorneys, other than

circuit public defenders or assistant public defenders, shall be consistent with and not

exceed the funding appropriated and allocated for such purposes.”

SECTION 4.

Said chapter is further amended by adding a new Code section to read as follows:

"17-12-6.1.

When a private attorney is representing an indigent person in a case that is not pursuant to

a contract with the ADC, such attorney shall submit reimbursement requests in accordance

with time frames established by the director for such submission. Failure to comply with

this Code section shall void the council's obligation to reimburse such attorney for services

rendered.”
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95 SECTION 5.
96 Said chapter is further amended by revising subsections (a) and (b) of Code Section 17-12-8,
97 relating to approval by council of programs for representation of indigents, as follows:
98 "(a) The council shall approve the development and improvement of programs which
99 provide legal representation to indigent persons and juveniles and shall consider the fiscal
100 impact of such programs.
101 (b) The council shall approve and implement programs, services, rules, policies,
102 procedures, regulations, and standards as may be necessary to fulfill the purposes and
103 provisions of this chapter, taking into consideration all fiscal impact of such matters. and
104 to The council shall also comply with all applicable laws governing the rights of indigent
105 persons accused of violations of criminal law.”
106 SECTION 6.
107 Said chapteris further amended by revising subsection (b) of Code Section 17-12-12, relating
108 to the Georgia capital defender division, as follows:
109 "(b) Whenever any person accused of a capital felony for which the death penalty is being
110 sought has been determined to be an indigent person who has requested the assistance of
111 counsel, the court in which the charges are pending shall notify the Georgia capital
112 defender division, and the division shall assume the defense of such person except as
113 provided in Code Section +7=1+2=t2-1+ 17-12-15."
114 SECTION 7.
115 Said chapter is further amended by repealing in their entirety Code Sections 17-12-12.1 and
116 17-12-13, relating to conflicts of interest in capital cases and effective date, respectively, and
117 inserting in lieu thereof the following:
118 "17-12-13.
119 (a) The Division of Alternative Defense Counsel is hereby created and shall be an
120 independent division within the council.
121 (b) The ADC shall be responsible for assuring that adequate and effective legal
122 representation is provided, independently of political considerations or private interests, to
123 indigent persons who are entitled to representation under this chapter in circumstances
124 where the circuit public defender office has a conflict of interest in providing legal
125 representation. A conflict of interest may include, but need not be limited to,
126 circumstances in which a circuit public defender or assistant public defender represents a
127 codefendant or a person who is a witness in the indigent person's case or other
128 circumstances identified in the Georgia Rules of Professional Conductas creating a conflict
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of interest. Case overload, lack of resources, and other similar circumstances shall not

constitute a conflict of interest.

(¢) The council, with the approval of the Governor, shall be responsible for appointing and

terminating the executive director of the ADC. To be eligible for appointment as executive

director, a candidate shall be a member in good standing of the State Bar of Georgia with

at least five years' experience in the practice of law. The executive director shall not

engage in the private practice of law.

(d) The executive director shall collect, maintain, review, and publish records and statistics

for the purpose of evaluating the delivery of indigent defense representation in indigent

defendant conflict of interest cases in Georgia.

17-12-14.

(a) The ADC shall provide legal representation in cases involving conflicts of interest for

circuit public defender offices as determined pursuant to policies, rules, or regulations of

the council.

(b) The ADC shall provide legal representation for indigent persons by either contracting

with licensed attorneys and investigators or by utilizing the office's own staff attorneys and

investigators.
(c)(1) The ADC may contract, where feasible, without prior approval of the court, for the

provision of attorney services for conflict of interest cases. Such contract may be by the

establishment of an alternative defense counsel office in those circuits where the volume

of cases may warrant a separate alternative defense counsel office. To provide for

adequate legal representation of indigent persons, the ADC may contract, where feasible,

without prior approval of the court, for the provision of investigative services for conflict

of interest cases.

(2) The ADC shall establish, where feasible, a list of approved contract attorneys to serve

as counsel and a list of approved investigators to provide investigative services in conflict

of interest cases.

(3) As a condition of placement on the approved list, the contracting attorney or

investigator shall agree to provide services based on the terms to be established in a

contract at either a fixed fee or the hourly rate for reimbursement set by the executive

director. Terms of the contract shall be negotiated between the executive director and the

contracting attorney or investigator. Terms of the contract shall be consistent with and

not exceed the funding appropriated and allocated for the purpose of providing

representation in conflict of interest cases. Contracts made with an attorney shall specify

that the services shall be provided subject to the Georgia Rules of Professional Conduct.
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(4) Attorneys who seek to be a contracting attorney shall have such experience or

training in the defense of criminal cases as is necessary in light of the complexity of the

case to which he or she is appointed and shall meet such qualifications, regulations, and

standards for the representation of indigent defendants as are established by the council.

(d) Contracts made pursuant to this Code section shall provide for reasonable

compensation and reimbursement for expenses necessarily incurred, to be fixed and paid

from funds appropriated therefor. The ADC shall review the expense requests submitted

for reimbursement by any contracting attorney or investigator and may approve or deny the

payment of such expense requests in whole or in part based on the terms set forth in the

contract negotiated between the executive director and the contracting attorney or

investigator.

17-12-15.

(a) If there is a conflict of interest such that the Georgia capital defender division and the

ADC are unable to defend any indigent person accused of a capital felony for which the

death penalty is being sought, the executive director shall determine and appoint counsel

to represent the defendant. The executive director shall exclusively establish the contractual

agreement with the defendant's counsel for payment for representing the defendant, and,

when feasible and prudent, a flat fee structure shall be utilized.

(b) A maximum of two attorneys shall be paid by the ADC pursuant to a contractual

agreement or at an hourly rate established by the executive director with state funds

appropriated to the council. State funds shall be appropriated to the council for use by the

Georgia capital defender division for the first $150,000.00 paid for each death penalty case.

Funding for attorney's fees and expenses between $150,000.01 and $250,000.00 for each

death penalty case shall be paid through state appropriations for 75 percent of such

attorney's fees and expenses, and the county governing authority where the indictment was

returned shall pay 25 percent of such attorney's fees and expenses. Funding for all

attorney's fees and expenses in excess of $250.000.00 for each death penalty case shall be

paid through state appropriations for 50 percent of such attorney's fees and expenses, and

the county governing authority where the indictment was returned shall pay 50 percent of

such attorney's fees and expenses.

(c) The ADC, with the assistance of the Georgia capital defender division, shall establish

guidelines for all expense requests for cases in which the death penalty is sought, including,

but not limited to, attorney's fees, expert witness fees, investigative fees, travel and

accommodation expenses, and copy and transcription costs.

(d) A county governing authority may provide supplemental compensation to counsel

appointed pursuant to this Code section.
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17-12-16.

(a) When representing an indigent person, the attorney under contract with the ADC shall:

(1) Counsel and defend such person at every stage of the proceedings;

(2) Prosecute any direct or interlocutory appeal before or after conviction that the

executive director and the contracting attorney consider to be in the interest of justice;

and

(3) Submit reimbursement requests in accordance with time frames established by the

executive director for such submission. Failure to comply with this paragraph shall void

the ADC's obligation to reimburse such attorney for services rendered.

(b) In no case shall the executive director or a contracting attorney be required to prosecute

any appeal or other remedy unless the executive director and contracting attorney are

satisfied that there is arguable merit to the proceeding.

17-12-17.

(a)(1) The executive director shall work with and provide support services and programs

for the ADC and other attorneys representing indigent persons in criminal or juvenile

cases in order to improve the quality and effectiveness of legal representation of such

persons. Such services and programs shall include, but shall not be limited to, technical,

research, and administrative assistance; educational and training programs for attorneys,

investigators, and other staff; assistance with the representation of indigent defendants

with mental disabilities; assistance with the representation of juveniles; assistance with

death penalty cases; and assistance with appellate advocacy.

(2) The executive director may hire and supervise such staff employees and may contract

with outside consultants on behalf of the ADC as may be necessary to provide the

services contemplated by this article.

(b) The executive director shall have and may exercise the following powers and

authorities:

(1) The power and authority to take or cause to be taken any or all action necessary to

perform any indigent defense services or otherwise necessary to perform any duties,

responsibilities, or functions which the ADC is authorized by law to perform or to

exercise any power or authority which the ADC is authorized by law to exercise; and

(2) The power and authority to make, promulgate, enforce, or otherwise require

compliance with any and all rules, regulations, procedures, or directives necessary to

perform any indigent defense services and to carry into effect the minimum standards and

procedures promulgated by the council or otherwise necessary to perform any duties,

responsibilities, or functions which the ADC is authorized by law to perform.

(c) The executive director shall:
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(1) Prepare and submit the budget for the ADC. The executive director shall also

prepare and submit an annual report containing pertinent data on the operations, costs,

and needs of the ADC and such other information as the council may require;

(2) Develop such rules, policies, procedures, regulations, and standards as may be

necessary to carry out the functions of the ADC, taking into consideration the fiscal

impact of such matters;

(3) Comply with all applicable laws, standards, and regulations;

(4) Administer and coordinate the operations of the ADC and supervise compliance with

rules, policies, procedures, and regulations adopted by the council;

(5) Maintain proper records of all financial transactions related to the operation of the

ADC;

(6) At the executive director's discretion, solicit and accept on behalf of the ADC any

funds, services, training, or educational opportunities that may become available from

any source, including government, nonprofit, or private grants, gifts, or bequests;

(7) Coordinate the services of the ADC with any federal, county, or private programs

established to provide assistance to indigent persons in cases subject to this chapter and

consult with professional bodies concerning the implementation and improvement of

programs for providing indigent services;

(8) Provide for the training of attorneys and other staff involved in the legal

representation of persons subject to this chapter;

(9) Attend all council meetings;

(10) Ensure that the expenditures of the ADC are not greater than the amounts budgeted

or available from other revenue sources; and

(11) Ensure that the terms of any contract for employment of attorneys, other than circuit

public defenders or assistant public defenders, shall be consistent with and not exceed the

funding appropriated and allocated for such purposes.”

SECTION 8.

Said chapteris further amended by revising subsection (¢) of Code Section 17-12-20, relating

to selection and removal of circuit public defenders, as follows:

“(¢) A circuit public defender may be removed for cause by amajority voteof thecouncit

councit as provided in Code Section 17-12-20.1."

SECTION 9.

Said chapter is further amended by adding a new Code section to read as follows:
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"17-12-20.1.

(a) Whenever the director determines that an investigation of a circuit public defender

should be made as a result of a finding by the director that the circuit public defender is

performing in a less than satisfactory manner or finds information of specific misconduct,

the director shall notify the Governor and the circuit public defender of such finding. The

circuit public defender may agree to a voluntary suspension or may resign. Within 30 days

of such notice, the Governor shall appoint two circuit public defenders and a member of

the council who shall constitute a committee to conduct an investigation of the circuit

public defender. The members of any such committee shall receive no compensation for

their services but shall be reimbursed for any expenses directly incurred in connection with

the investigation from funds available to the council in the discretion of the director. The

committee shall make a report and recommendation regarding the circuit public defender

to the Governor within 30 days from the date of the appointment of the committee.

(b) If the committee by majority vote recommends the suspension of the circuit public

defender, the Governor shall be authorized to suspend the circuit public defender for a

period of up to 90 days. The Governor may extend such period of suspension once for an

additional 30 days. If the committee by majority vote recommends the removal of the

circuit public defender, he or she may appeal pursuant to subsection (c¢) of this Code

section.

(c) A removal petition provided for in subsection (b) of this Code section shall be filed in

the superior court of the county of the circuit public defender's residence. The charges shall

be presented to the court in writing, with a copy provided to the circuit public defender at

least two weeks prior to trial. Grounds for removal from office shall be any sufficient

cause, including criminal charges, misconduct in office, or incapacity to perform the

functions of the office. The petition shall be heard by a superior court judge; provided,

however, that upon the motion of the circuit public defender, the facts shall be tried by a

"

jury.

SECTION 10.

Said chapter is further amended by revising Code Section 17-12-22, relating to provision of

counsel in event of a conflict of interests, as follows:

"17-12-22.

(a) The council shall establish a procedure for providing legal representation in cases
where the circuit public defender office has a conflict of interest. Such procedure may
include, but shall not be limited to, the appointment of individual counsel on a case-by-case
basis, or the utilization of another circuit public defender office when feasible, or use of the

ADC. It is the intent of the General Assembly that the council consider the most efficient
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and effective system to provide legal representation where the circuit public defender office
has a conflict of interest.

(b) The circuit public defender shall establish a method for identifying conflicts of interest

at the earliest possible opportunity. If there is a conflict of interest such that the circuit

public defender office cannot represent a defendant andamattorney whotsmotemptoyed

suchretattonshipmay mctude; but shattmot-betimted-to;aftat feestructure, an attorney
emplovyed by or contracted with the ADC shall provide legal representation.

SECTION 11.

Said chapteris further amended by revising subsection (d) of Code Section 17-12-23, relating

to representation by circuit public defenders, as follows:

“(d) A city or county may contract with the circuit public defender office or the Division

of Alternative Defense Counsel for the provision of criminal defense for indigent persons

accused of violating city or county ordinances or state laws. If a city or county does not
contract with the circuit public defender office or ADC, the city or county shall be subject
to all applicable rules, regulation, policies, and standards adopted by the council for

representation of indigent persons in this state.”

SECTION 12.

Said chapter is further amended by revising subsections (a) and (¢) of Code Section

17-12-24, relating to operations of circuit public defenders, as follows:

"(a) The circuit public defender; or any other person or entity providing indigent defense
services;—or using the system established pursuant to Code Section 17-12-80 shall
determine if a person or juvenile arrested, detained, or charged in any manner is an indigent
person entitled to representation under this chapter.”

"(¢) The circuit public defender shall keep and maintain appropriate records, which shall
include the number of persons represented, including cases assigned to the ADC or other
counsel based on conflict of interest; the offenses charged; the outcome of each case; the
expenditures made in carrying out the duties imposed by this chapter; and any other

information requested by the council. Failure to maintain accurate records may be grounds

for suspension or removal from office.”

- 10 -
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SECTION 13.

Said chapter is further amended by revising Code Sections 17-12-41 through 17-12-45,
which Code sections relate to assistance by third-year law students or staff instructors and

the effective date of this article, as follows:

"17-12-41.
An authorized third-year law student or staff instructor, when under the supervision of a

circuit public defender or attorney employed by the ADC, may assist in criminal

proceedings within this state as if admitted and licensed to practice law in this state except

that all pleadings and other entries of record mmust shall be signed by a circuit public

defender or by hrsorherdulyappointedassistant attorney employed by the ADC and that,

in the conduct of a trial or other criminal proceeding, a circuit public defender or hrsorther

dulyappomted-assistantmrust attorney employed by the ADC shall be physically present.

17-12-42.

A third-year law student or staff instructor may be authorized to assist a circuit public

defender or attorney employed by the ADC in such form and manner as the judge of the
court may prescribe, taking care that the requirements of this article and the good moral
character of the third-year law student or staff instructor are properly certified by the dean

of the law school.

17-12-43.
As to each third-year law student or staff instructor authorized to assist a circuit public

defender or attorney employed by the ADC, there shall be kept on file mrtheoffreceofthe

with the clerk of the court in the county where such authority is to be exercised the dean's
certificate, the student's and instructor's oaths, and the judge's order as contemplated under
Code Section 17-12-42. The authority to assist a circuit public defender or attorney

employed by the ADC as allowed under this Code section shall extend for no longer than

18 months. If during this period any change occurs in the status of the student or instructor
at the law school in which he or she was enrolled or employed, that is, if the student ceases
his or her enrollment, is suspended, or is expelled or if the instructor ceases his or her
employment or is released by the school, any such authority shall terminate and be

revoked.

17-12-44.
Any third-year law student or staff instructor authorized to assist a circuit public defender

or attorney employed by the ADC under this article s shall not be required to possess the

-11 -
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qualifications for appointment to the office of circuit public defender or appointment as an

assistant circuit public defender as provided in Artictetof this chapter.

171245
Thi  ote-shalld et I L2605

SECTION 14.
Said chapter is further amended by revising paragraph (1) of Code Section 17-12-50, relating
to definitions for recovery of attorney's fees and costs, as follows:
(1) 'Paid in part' means payment by a county or municipality for a part of the cost of the
provision of indigent defense services pursuant to a contract with a circuit public

defender office or the Division of Alternative Defense Counsel as set forth in subsection

(d) of Code Section 17-12-23. The term shall not include payment by a county or

municipality for office space and other supplies as set forth in Code Section 17-12-34."

SECTION 15.
This Act shall become effective July 1, 2010, except that for purposes of making the
appointments called for by this Act, it shall become effective upon its approval by the

Governor or upon its becoming law without such approval.

SECTION 16.

All laws and parts of laws in conflict with this Act are repealed.
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