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The heart of the criminal justice process is the trial. Like arrests 
and searches and seizures, trial procedure is regulated in part 
by the U.S. and state constitutions. Within the constitutional 

guidelines, the courts have developed a set of rules. These rules guide 
the participants—the judge, jury, prosecutor, and defense attorney—
through the process in such a way as to guarantee that the accused is 
treated fairly. There are two main parts to the trial process: the pre-
liminary proceedings and the trial itself. In effect, they form a series of 
steps that must be followed in each case. 

PRETRIAL PROCEEDINGS
Pretrial proceedings include the following: the booking, initial appear-
ance, preliminary hearing, indictment, and arraignment.

Booking
After a suspect is arrested, he or she is booked at the police station. Book-
ings are formal listings of the names of persons and the crimes of which 
they are accused. Usually, after booking, individuals are photographed 
and fingerprinted. Their personal property is taken and stored. Each per-
son is allowed to make one phone call before being put into a jail cell.

Initial Appearance
The purpose of the initial appearance is to make sure that the person 
accused of a crime is aware of the charges and is given due process. 
The initial appearance takes place in the magistrate court. It must oc-
cur within 72 hours if there was a warrant for the arrest. Only 48 hours 
are permitted if an arrest was made without a warrant.
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The judge will ask the accused whether he 
or she has an attorney. The judge will also seek 
to determine whether the accused is indigent 
(which in this situation means being unable to 
afford an attorney).

Until 1963, the U.S. Constitution was not 
interpreted as guaranteeing an indigent person 
the right to be represented by an attorney. This 
interpretation changed with the U.S. Supreme 
Court decision in Gideon v. Wainwright.1 In this 
case, the court held that the state must provide 
an attorney to any indigent person accused of 
a crime that is a felony. However, the accused 
may waive the right to have counsel at the ini-
tial appearance.

In 1972, the U.S. Supreme Court extend-
ed the right established in Gideon to insist that 
the state provide an attorney to indigent de-
fendants whenever imprisonment is possible, 
as with felonies and some misdemeanors.2 The 
judge may appoint an attorney for an indigent 
defendant from the local members of the bar. In 
some jurisdictions, one or more attorneys may 
be appointed as public defenders. They are paid 
by the government to defend indigents accused 
of crimes in that jurisdiction.

At this initial hearing, the judge also sets bail. 
(For some of the more serious crimes, bail must be 
set by the superior court.) Bail is a certain amount 
of money that must be posted with the court. By 
posting bail, a suspect can avoid having to wait in 
jail until his or her trial. The money is a guaran-
tee that the accused will appear in court for each 
required court appearance and for the trial. 

In Georgia, a suspect is usually allowed to 
get out of jail by posting bail unless he or she is 
accused of a capital crime. (A capital crime is a 
crime such as murder, rape, or armed robbery 
that is punishable by long prison sentences, life 
imprisonment, or death. Bail, or surety, is gener-
ally denied by the courts for defendants accused 
of this type of crime.) In many cases, bail is also 
denied if the defendant is a repeat offender or if 
the crime is a violent one.

How does bail work?

SITUATION 1 Both Will and Ned have been 
arrested and charged with burglary. The judge 
sets bail for each at $5,000. Neither has that 
much money available. 

How can they get the money so that they can 
be released?

By posting bail, a suspect can 
avoid having to wait in jail until 
his or her trial.
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Ned is lucky. His sister agrees to pledge 
enough property to the court to cover the amount 
of the bond.

What happens if Ned does not show up for 
trial? His bond will be forfeited, and the property 
that his sister put up will be taken by the state to 
be sold. The money from the sale of the property 
will be used to cover the amount of the bond, 
which will then be paid to the court.

Will does what many defendants do to make 
bail: he contacts a bail bondsman. The bonds-
man stands as surety for the bail amount should 
the defendant fail to appear at the next appointed 
court date. In other words, the bondsman will 
have to pay the bail amount if the defendant fails 
to appear at the next court date.  The bondsman’s 
fee is usually 10 to 15 percent of the face value 
of the bail bond.

Will’s bail is $5,000. He would have to pay 
the bondsman at least 10 percent, or $500, to be 
released from jail. Will doesn’t have that much 
money, so he must remain in jail until after the 
trial. 

There are alternatives to the bail bond system. 
Figure 17-1 illustrates two other approaches. The 
10 percent plan is used in other states; 10 percent 
of the bail is paid directly to the court, thereby 
relieving the defendant of having to produce all 
the money at one time, use a bail bondsman, or 
rely on someone else to post bond for him or 
her. Release on recognizance is occasionally used 
in Georgia. With this approach, the defendant 
agrees to appear at trial, but no money is required 
as surety. Because the court allows the accused 
to be released on his or her signature, release on 
recognizance is often called a signature bond. Re-
lease on recognizance gives all who qualify—re-
gardless of resources—a chance to show they are 
a good risk based on their word.

At the initial hearing, the judge hears argu-
ments from the prosecutor and the defense at-
torney as to whether bail should be set and how 
much it should be. A defense attorney will at-
tempt to get release on recognizance for the ac-
cused. Failing that, the attorney will attempt to 
get the judge to set the lowest possible bail.

  FIGURE 17-1

  How Defendants Get out of Jail before the Trial

  Method Who pays? Cost Requirements

Bail is set by judge 
unless prohibited

10 percent plan  
(10 percent of bail 
is paid to court)

Release on recog-
nizance

Defendant

or

Bail bondsman

Defendant

Nobody

No cost if the defendant shows 
up for trial. Bail is then returned.  
All of the bail is paid if the de-
fendant does not show up.

10 to 15 percent of amount set 
for bail is paid to bondsman

If the defendant shows up for 
trial, a small amount of that 
which was paid as bail is kept 
by the court, and the rest of the 
money is returned.

No charges

Sufficient cash or property to meet bail

Sufficient funds to pay bondsman 
(bondsman must be willing to take risk 
on the defendant)

Sufficient funds to pay court fees  
(the court must be willing to take risk 
on the defendant)

Defendant must qualify for enough 
points. Points reflect the defendant’s pre-
vious record, nature of crime charged, 
work history, and community ties.
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CASE OF THE CENTRAL CITY  
DRUG BUST, cont inued

Both Daisy and Harry are brought before 
Judge Stern. Their cases are handled sep-
arately. Judge Stern determines that Harry 
is able to hire his own attorney. (He hires 
Wanda Weill, an experienced criminal de-
fense lawyer.) Daisy is found to be indigent, 
so the court appoints a public defender, 
Larry Block, for her.

In cases involving the sale of drugs, only a 
superior court judge can set bail. Harry’s and 
Daisy’s respective attorneys petition the supe-
rior court for bail for their clients. Superior 
Court Judge Frank sets bail at $100,000 for 
Harry. Harry’s application for release on recog-
nizance is denied. He has neither lived in Cen-
tral City very long, nor has he held a steady job, 
so the court is concerned that he has no ties to 
the community and might leave the area to es-
cape the trial. The judge determines that noth-
ing other than a monetary bond will guarantee 
his appearance in court. Bail is set at $50,000 
for Daisy. She, too, is denied release on recog-
nizance.

Preliminary Hearing
This hearing is usually held in magistrate court. 
Its purpose is to determine

1. whether or not there is probable cause to 
believe that a crime has been committed 
and the defendant is the person who com-
mitted the crime.

2. whether the charges brought are appropri-
ate to the acts committed and whether the 
acts constitute a felony or a misdemeanor.

In a preliminary hearing, the court is not 
concerned with whether or not the defendant 
is guilty. It simply wants to determine if there 
is enough evidence to indicate that the accused 
person should be prosecuted.

During the preliminary hearing, each side 
introduces evidence. The prosecution tries to 

show probable cause. The defense tries to show 
lack of it. If probable cause is established during 
the preliminary hearing and the case involves a 
misdemeanor, it is forwarded to the appropriate 
court, and a trial date is set. If the case concerns 
a felony, it is forwarded to the district attorney 
for presentment (presentation) to the grand jury. 
(Presentment may be waived by the defendant, 
or it may be waived by statute for less severe 
crimes.)

CASE OF THE CENTRAL CITY  
DRUG BUST, continued

The preliminary hearings for Harry and 
Daisy are held one after the other in the 
Middle County Magistrate Court. Acting as 
the prosecutor is assistant district attorney, 
Cindy Sharp (see figure 17-2 for the cast of 
characters in this case). She introduces testi-
monial evidence from the arresting officers. 
She also displays the confiscated drugs as 
physical evidence. She wants to show that 
enough probable cause exists to require the 
court to bind both Harry and Daisy over to 
the grand jury (that is, for their cases to go 
to a grand jury).

The defense attorneys, Ms. Weill and  
Mr. Block, try to discredit the witnesses. 
They lay the groundwork for a later mo-
tion to suppress the physical evidence, claim-
ing that it was illegally obtained. If it were 
proven that the evidence was obtained ille-
gally, the evidence could not be used at trial. 
However, Judge Stern decides that enough 
evidence has been presented by the prosecu-
tion to establish sufficient probable cause in 
both cases.

During a separate motion hearing, the 
defense attorneys ask for a reduction in the 
amount of bail required. A superior court 
judge denies their motion.

Both Harry and Daisy have convinced a 
bail bondsman to post their bail. They each 
pay the bondsman 10 percent of the origi-
nal amount of bail—$10,000 for Harry and 
$5,000 for Daisy.
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Because Daisy was declared indigent, a 
public defender was appointed to represent 
her in the case. You might ask, “If Daisy is 
indigent, how can she afford to make bail 
of $5,000?” The money could be borrowed 
from friends, relatives, or a bank. Daisy could 
sell an item of her property to get the money 
she needs. There are other ways, too, such 
as by posting a property bond or using a bail 
bondsman. 

Indictment
In Georgia, all capital felonies  must be presented 
to a grand jury. Certain cases involving other, less 
severe felonies like shoplifting, credit card trans-
action fraud, forgery, and entering an auto, are 
not presented to a grand jury. In these cases, the 
district attorney may proceed on an “accusation” 

by filing a written document with the court that 
allows the case to go forward. This procedure 
helps to speed up the process. It also eliminates 
the need to have any witnesses present. Whether 
a case is presented to a grand jury or proceeds on 
an accusation, it will be for a grand jury to decide 
whether to indict persons alleged to have com-
mitted a felony. (To indict is to formally charge 
a suspect with a crime.) 

Each county has its own grand jury made up 
of a group of randomly selected community citi-
zens. In Georgia, grand juries are made up of 16 
to 23 registered voters from the county in which 
they serve. Grand juries that serve three-month 
terms have varying civil powers and duties. Their 
chief responsibility is to determine whether to 
indict people who are brought before them by 
the district attorney.

  FIGURE 17-2

  Cast of Characters in the Case of the Central City Drug Bust

  Defendants Harry. Charged with trafficking in cocaine and marijuana and contributing to delinquency of a minor.
 Daisy. Charged with trafficking in cocaine and marijuana and contributing to delinquency of a minor.
 Jim. A 16-year-old high school student. Charged with “delinquent act” of possession and intent to 

sell drugs. He will be tried in juvenile court (see chapter 18).

  Attorneys Prosecutors:
 Mr. Jones, district attorney
 Ms. Sharp, assistant district attorney
 Defense Attorneys:
 Ms. Weill, attorney for Harry
 Mr. Block, public defender, attorney for Daisy

  Judges Preliminary hearing: Judge Stern, Middle County Magistrate Court
 Trial court: Judge Frank, Middle County Superior Court

  Witnesses Police: Detective-Sergeant Penny, Detective-Sergeant Brooks, and Patrolman Newmann. 
  for the  These officers were involved in the investigation and arrest of Harry and Daisy.
  Prosecution Georgia crime lab expert. Will testify as to authenticity and street value of drugs confiscated in the 

raid on the warehouse.
 Other  :
 Student #1. (Sandra) Was offered marijuana and cocaine by Daisy but turned her down.
 Student #2. (Alan) Was offered marijuana and cocaine by Daisy but turned her down.
 Jim. May testify for the state against Harry and Daisy on the charges of sale of a controlled sub-

stance and contributing to the delinquency of a minor.
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Generally speaking, the grand jury hears 
only some of the evidence in a case—that is, the 
evidence that the district attorney chooses to 
present or that the grand jury requests. Defen-
dants do not normally present evidence on their 
own behalf. 

The grand jury decides when it has heard 
sufficient evidence. Then it will decide whether 
to accuse the defendant of the crime(s) charged. 
It will either issue a “true bill” of indictment or a 
“no bill” of indictment. If a true bill is issued, the 
accused is formally indicted and charged with the 
crime. If the grand jury feels there is not enough 
evidence to charge the defendant, it will issue a 
“no bill.” The defendant will then be released 
and the charges dropped.

Why is a formal indictment necessary? A 
grand jury’s review of a case is a constitutional 
safeguard. It ensures that there is sufficient basis 
for the charge that a felony has been committed 
and that there is evidence that the defendant may 
have committed it.

CASE OF THE CENTRAL CITY  
DRUG BUST, cont inued

Now that Daisy and Harry have been for-
mally indicted at the grand jury hearing, the 
next step is the formal arraignment. At the 
arraignment, they will each have to plead 
guilty or not guilty after hearing the charges 
against them read.

O n l y  t h e  F a c t s
1. What is the first hearing after an 

arrest? At this hearing, what does the 
judge try to determine?

2. Is an attorney guaranteed to each 
person who is accused of a felony?  
of a misdemeanor?

3. What is bail? How does it differ from 
release on recognizance?

4. What are two purposes of a prelimi-
nary hearing?

5. Define indictment. Who determines 
whether persons will be indicted?

T h i n k  A b o u t
1. Do you think the bail bond system is 

a good one? Explain your answers.
2. The Eighth Amendment prohibits  

excessive bail. Are the following  
excessive?

 a. $50,000 for Daisy
 b. $100,000 for Harry
 c. $1 million for a wealthy person 

accused of trafficking in (selling) 
drugs to finance a business  
venture

 d. $250,000 for an indigent accused 
of robbing a convenience store at 
gunpoint

3. Several preliminary proceedings have 
so far been described. Why are all 
these hearings necessary to ensure 
due process?A grand jury decides whether to indict per-

sons alleged to have committed a felony.
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Arraignment
The arraignment is held in either state or superi-
or court. It is a formal hearing in which the judge 
reads the charges against the accused. Then the 
accused is asked for a plea—either guilty or not 
guilty.

Sometimes a third type of plea is accepted 
by the court. It is called nolo contendere, or a “no 
contest” plea. It means, “I am pleading no con-
test to the charges brought against me. I will 
not attempt to prove my innocence or disprove 
my possible guilt.” In other words, the court is 
free to find defendants who plead nolo contendere 
guilty and sentence them. The persons pleading 
are not admitting guilt. However, for all practical 
purposes, their plea results in a conviction. The 
nolo contendere plea is sometimes used in traffic 
cases. It is also used in cases in which the person 
is likely to be fined but not sent to jail. 

If a plea of not guilty is made, a trial date is 
set. The accused remains out of jail on bail or 
is released on recognizance or returned to jail 
until the trial.

A special plea of not guilty by reason of in-
sanity may also be entered. This plea is used most 
often in capital crimes. If this plea is made, the 
court will have to hear expert testimony from 
psychiatrists and psychologists. Two issues must 
be resolved: Is the defendant now insane? Was he 
or she insane at the time that the alleged crime 
was committed?

What if a defendant is found to be insane 
at the time of trial or mentally incompetent to 
stand trial? The court can order the defendant to 
be confined in a state hospital until he or she is 
considered competent to stand trial. If the defen-
dant becomes competent to stand trial, the trial 
will proceed as if the issue of mental competence 
had not arisen. What happens if the accused is 
found during the trial to have been insane at 
the time of the crime? The defendant will not 
necessarily be freed. The court may order the 
defendant to be committed to a state hospital 
or other place of confinement until he or she is 
considered sane. If declared sane, the accused 
will usually be released.

In Georgia, juries may find a person guilty but 
mentally ill. In these cases, the defendant serves 
his or her sentence in either a state hospital or a 
jail facility that has special treatment programs. 
The individual is not freed once he or she is con-
sidered well. The defendant will have to serve 
the length of the sentence imposed by the judge.
The length of the sentence served is the same as 
it would be had the accused not been found to be 
mentally ill. 

If a Person Pleads Guilty
If a person pleads guilty, the court must be sat-
isfied that such a plea is reasonable and freely 
given. Furthermore, it must conclude that, in all 
probability, the person is guilty as charged. And 
the court must ensure that due process has been 
given to the defendant—that is, none of his or her 
rights can have been violated. Once the court has 
made these determinations, it then sets a date for 
sentencing. Before that date, there is usually an 
investigation to determine if any mitigating or 
aggravating circumstances exist. If so, the court 
will consider them in sentencing the defendant.

A judge may give a lighter sentence if there 
are mitigating circumstances in a case. For ex-
ample, the defendant may have some problem 
that helps explain why the crime was committed, 
or the defendant may have a good record with 
no previous arrests. These circumstances might 
cause a judge to be more lenient in setting the 
sentence than would normally be the case.

Aggravating circumstances, on the other 
hand, tend to cause a judge to set a stricter sen-
tence. Aggravating circumstances may include 
the fact that the defendant has a criminal his-
tory or that the crime was particularly cruel or 
gruesome.

Plea Bargaining
During the early stages of the trial process, the 
prosecutor and the defense attorney may meet 
to determine if the case can be settled without 
going to trial. These efforts are referred to as 
plea bargaining. Plea bargaining may begin just 
after the defendant obtains a lawyer.
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In plea bargaining, the defense attorney some-
times suggests that the client consider pleading 
guilty to a less serious charge. For example, 
suppose the client is charged with burglary of a 
house, a felony punishable by a sentence of up 
to 20 years in prison. The defense attorney may 
suggest that his or her client consider pleading 
guilty to the less serious charge of criminal tres-
pass. This misdemeanor is punishable by a sen-
tence of up to 12 months in jail and/or a fine of 
up to $1,000.

At other times, the defense attorney may 
suggest that his or her client plead guilty to the 
charge in order to receive a recommended sen-
tence by the prosecutor. A recommended sen-
tence might be a sentence that is lighter or more 
favorable to the defendant than would usually 
be the case. 

This plea negotiation is often carried out 
with the judge’s knowledge and permission. 
Judges reserve the right, however, to make up 
their own minds about a sentence. A judge is not 
legally bound by the agreement reached by the 
prosecutor and the defense attorney. The judge 
may have reason to believe that the defendant 
is merely claiming guilt and is plea bargaining 
simply because he or she fears a trial.

The current practice is to resolve as many 
cases as possible through plea bargaining in 
order to lighten the caseload for the courts. That 
is not to say that a prosecutor attempts to plea 
bargain every single case. Each case is carefully 
reviewed beforehand. Factors are considered 
such as the amount of evidence the district at-
torney has against the defendant, the criminal 
history of the defendant, and the severity of the 
crime.

There has been a great deal of debate over 
plea bargaining. On the one hand, many people 
believe that our court system could not survive 
without plea bargaining. They argue that if it were 
forced to try everyone accused of a crime, the 
court system would collapse because of too many 
cases and enormous costs of so many trials. Other 
people oppose plea bargaining because it seems to 
put the responsibility of determining guilt on the 

prosecutor instead of on the judge and jury. They 
argue that plea bargaining works against a person’s 
right to a trial by a jury of one’s peers. They claim 
that plea bargaining enables guilty parties to get 
off with sentences that are too light. 

CASE OF THE CENTRAL CITY  
DRUG BUST, continued

At the arraignment in the Middle County 
Superior Court, both Daisy and Harry plead 
not guilty. Daisy had been offered a plea to 
a charge of possession only of a Schedule II 
drug, a lesser charge. She declined the of-
fer, preferring to take her chances at trial. 
The attorney for Harry, Ms. Weill, made a 
plea offer to the prosecutor. She was turned 
down because the district attorney’s office 
has a policy of prosecuting all drug whole-
salers.

If a Person Pleads Not Guilty:  
Defenses of Law
A fundamental concept in the criminal justice 
system of this country is that a person is pre-
sumed innocent until proven guilty beyond a 
reasonable doubt by the state. A defendant does 
not have to prove anything. He or she does not 
even have to take the stand in his or her own 
defense, and the prosecutor cannot even com-
ment on the defendant’s choice in this matter. 
In addition, there are certain defenses that a de-
fendant may use at trial or even as early as dur-
ing the plea bargaining stage. For each case, 
an attorney must decide which defenses might 
apply. Descriptions of the more important and 
commonly used defenses are shown in figure 
17-3. The most common defense is to deny the 
charges. Witnesses and alibis are used, when 
possible, to support the denial. Trying to shift 
the blame to someone else is also an effective 
method of defense.

Defense attorneys may also make use of a 
number of pretrial motions, which can be quite 
important. To prevent damaging evidence be-
ing introduced at trial, the defense attorney may 
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make a “motion to suppress evidence,” claiming 
that the evidence was obtained illegally. Alter-
natively, an attorney may make a “motion for a 
continuance” (for the trial to be postponed) in 
order to have more time to prepare the case. If 
an attorney feels the community may be hostile 
to the defendant, and therefore the defendant 
might not receive a fair trial, he or she may make 
a “motion for a change of venue” (that is, a re-
quest to change the location of the trial).

CASE OF THE CENTRAL CITY  
DRUG BUST, cont inued

The defense lawyers get together to discuss 
defenses for the trial. Because this case con-
cerns drug dealing, self-defense cannot be a 
defense, and neither Daisy nor Harry can 
claim insanity.

Harry and Daisy could not use the defense 
of alibi because they were caught redhanded. 
Entrapment is a defense that is often used in

  FIGURE 17-3

  Legal Defenses in Georgia

Alibi

Defendant must prove that he or she was someplace 
other than the scene of the crime when it suppos-
edly took place.

Coercion

Defendant claims that the “crime” was commit-
ted to avoid threats of immediate death or great 
bodily harm. Fear must be reasonable. This defense 
does not apply to murder, and it applies only when 
the defendant is threatened, not others. Suppose a 
telephone caller threatened to harm you unless you 
stole some valuable jewelry and mailed it to him.  
You could not claim the defense of coersion because 
the threat would not be immediate. Or suppose 
someone threatened to harm you unless you killed 
another person. You could not apply this defense 
because it does not apply to murder.

Delusional Compulsion

The “crime” must have been committed under delu-
sional compulsion. A delusion is a belief that is false, 
although the person holding it believes it is true.  
The compulsion must be due to mental disease, 
injury, or a birth defect. For example, a woman suf-
fering from delusions may have believed that the 
person she killed was a large ferocious animal that 
was going to harm her family.

Entrapment

Defendant claims that the “crime” would not have 
been committed had the defendant not been tricked 
into it by a law enforcement officer.  The officer is 

alleged to have participated in criminal activity to 
encourage the defendant to do the same. The officer 
must have generated the idea for the criminal activity 
without the help of the defendant. Often used in drug 
cases.

Insanity

Mental incapacitation (that is, not being capable of 
knowing right from wrong) at time of act must be 
proved.

Involuntary Intoxication

The intoxication must be involuntary. Several excuses 
are recognized:  “excusable neglect” (example: Sandra 
drank punch at party without knowing it had alcohol 
in it);  “fraud, artifice, and contrivance” (example: 
someone slipped LSD into Frank’s punch); and “co-
ercion” (example: Billie was physically forced to drink 
the punch with alcohol in it).

Mistake of Fact

Defendant claims that the “crime” was committed 
because of a mistaken view of the situation. For 
example, Jennifer shot at Herb, believing he was an 
“intruder.” Actually, Herb is a cousin who let himself 
into Jennifer’s house to surprise her.

Self-Defense

Can be defense of self, others, and/or home. The 
defendant must show justification for doing what 
would normally be a crime. For example, killing 
someone for trying to “kidnap” a pet dog would  
not be justifiable.
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drug cases, but there is no evidence of en-
trapment in this case.

Daisy might consider using the defense 
of coercion. She could claim that Harry 
threatened to do her great bodily harm if 
she did not help him. Remember, however, 
that a defense must be proved in order to be 
successful, and no mention has been made 
of coercion. Consider what defenses or de-
fense strategies Harry’s and Daisy’s attor-
neys might employ.

O n l y  t h e  F a c t s
1. What is an arraignment?
2. Match the following terms and brief 

definitions:
 1. aggravating circumstance
 2. plea bargain
 3. mitigating circumstance
 4. nolo contendere
 a. a plea of no contest to the charge
 b. an event that would cause a judge 

to give a lighter sentence
 c. an event that would cause a judge 

to give a stiffer sentence
 d. an arrangement by which a de-

fendant pleads guilty to a lesser  
sentence

3. What is a (a) motion to suppress 
evidence? (b) motion for continuance? 
(c) motion for a change of venue?

T h i n k  A b o u t
1. Why would a person enter a plea of 

nolo contendere in a criminal case?
2. Do you think plea bargaining is desir-

able? Why or why not?
3. Do you think entrapment is a valid 

defense in a drug case? Why?
4. Should insanity be allowed as a 

defense? Why?

THE TRIAL
Criminal trials, like civil trials, can be divided 
into six major parts:

1. Jury selection
2. Opening statements
3. Presentation of case
4. Closing statements
5. Jury deliberation
6. Verdict

There is a major difference between a civil 
and a criminal trial, however. Certain constitu-
tional guaranties apply to criminal procedures 
that do not apply to civil trials, including the 
right to have an attorney, the right of the ac-
cused to confront witnesses against him or her, 
and the right to a jury trial. Making sure these 
rights are provided is the concern of the judge in 
a criminal trial. In a civil trial, the judge’s concern 
is simply to ensure that the rules of civil proce-
dure are followed. 

Why is the court more concerned about the 
protection of rights in a criminal trial than in a 
civil trial? A main reason is that the government 
both prosecutes and tries a criminal case. Defen-
dants need the protection from the government 
that the U.S. and Georgia constitutions provide. 
In a civil case, both parties are considered to be 
on equal terms. 

Another reason is the seriousness of what 
can happen in a criminal trial. Defendants may 
lose their liberty, civil rights, and even their lives 
(if the death penalty is imposed). In a civil trial, 
money, property, or a person’s good name are 
the only things at stake.

The procedures in a criminal trial are very 
much like those in a civil trial (for a review, see the 
section “The Trial” in chapter 12). As you may re-
call, the two parties are called the plaintiff and the 
defendant in a civil case. In a criminal proceeding, 
they are referred to as the prosecution (or “the 
state)” and the defendant, respectively. In chapter 
12, whenever the text refers to the plaintiff, you 
may assume that what is being said generally ap-
plies to the prosecution in a criminal trial.
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Jury Selection—Voir Dire
The first step, the selection of the jury, is handled 
as in a civil case. Each attorney asks questions 
aimed at determining if the jurors will be fair 
and impartial. Each side is permitted unlimited 
strikes for cause—if, for example, an attorney 
suspects that a potential jury member might be 
prejudiced or have personal knowledge of the 
facts. 

Each attorney is also allowed a limited num-
ber of peremptory strikes. With peremptory 
strikes, lawyers can eliminate jurors who they 
feel might damage their case without having to 
give a reason why. However, they may never 
strike a juror because of race or sex. In jury se-
lection, both the prosecution and defense try to 
choose jurors with whom they feel comfortable 
and who they think will consider the case fairly. 

Opening Statements
In a criminal case, the prosecutor has the right 
to make the first opening statement. Opening 
statements are usually brief and are designed to 
acquaint a jury with both sides of the case. Both 
the prosecutor and the defense attorney say what 
they will try to prove during the trial.

The prosecutor outlines the formal charges 
made against the defendant. He or she asks the 
jury to consider the evidence presented in sup-
port of each charge.

In the case of the Central City Drug Bust, 
Harry and Daisy are being tried at the same time, 
but each has a separate defense lawyer. Each law-
yer can make an opening statement on behalf of 
his or her client.

Presentation of the Case
The presentation of the case is the main part of 
the trial. The prosecution always has the burden 
of proving that the defendant is guilty beyond a 
reasonable doubt. The prosecution presents its evi-
dence first, and the defense goes last. The order 
of presentation gives the defense the opportunity 
to rebut (oppose) the prosecution’s evidence.

For each crime, there is a set of elements that 
must be proved by the prosecution. These ele-
ments are like pieces of a puzzle. Once collected 
and put together, they should establish a clear 
picture of guilt beyond a reasonable doubt.

In a crime such as  in the Central City Drug 
Bust, the prosecutor must prove the following 
elements:

There are many similarities between criminal and civil trials. What are some differences?
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• that each of the defendants had in his or 
her possession sufficient quantities of the 
drugs to constitute possession for sale;

• that the drugs in question were actual-
ly drugs of the kind that the prosecutor 
claims them to be;

• that the defendants acted in a manner so 
as to be guilty of the crime of contributing 
to the delinquency of a minor; and

• that the defendants acted in a way that re-
sulted in the sale of illicit drugs.

To prove its case, the prosecution presents 
evidence and puts witnesses on the stand to tes-
tify (see figure 17-2 for a list of witnesses who 
could testify for the prosecution). The police 
officers would testify about the arrest and the 
evidence seized. The prosecution also would in-
troduce evidence such as weapons, fingerprints, 
drugs, and various documents.

The prosecution is permitted to introduce 
a defendant’s previous criminal record (if any) 
under only two conditions:

1. the defendant introduces evidence of good 
moral character or

2. the previous conviction closely relates to 
the current crime.

The prosecution may call Jim (the student 
who was arrested along with Harry and Daisy) to 
testify. However, he would have to be provided 
with an attorney because his testimony might 
be used against him in his juvenile hearing (see 
chapter 18). Jim’s testimony might be enlight-
ening on two charges: contributing to the delin-
quency of a minor and the sale of a controlled 
substance. If either the prosecution or the de-
fense calls Jim to take the stand, the judge could 
close the trial to the public for that portion of 
the case in order to protect Jim (a minor).

After each witness is presented to the jury, 
the defense may cross-examine him or her (see 
chapter 12, which discusses rules of evidence in 
civil cases. These rules apply in criminal cases 
as well). 

Once the prosecution “rests its case,” the 
defense presents its evidence. The defense’s pre-
sentation is made in the same way as that of the 
prosecution. The prosecutor has the same op-
portunity to cross-examine the defense witnesses 
as the defense did prosecution witnesses.

Who will appear as witnesses for the defense 
depends on the defense strategy. For example, 
Daisy’s  attorney may decide to try to prove that 
Daisy was coerced into selling drugs. He would 

To prove its case, the prosecution presents evidence and puts witnesses on the stand to testify.
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then call witnesses and produce evidence to 
support that defense. If Daisy were willing, he 
might have her testify. (Remember that the Fifth 
Amendment gives individuals the right to remain 
silent rather than testify against themselves.)

Another strategy the defense attorney might 
employ would be to ask if Daisy were willing to 
“turn state’s evidence.” That is, she would testify 
for the prosecution against Harry. This coop-
eration would likely result in a lighter sentence 
for her.

The defense might also wish to call character 
witnesses for either Harry or Daisy. However, 
the presentation of character witnesses would 
permit the prosecution to introduce evidence of 
any previous convictions relevant to the honesty 
of the defendants.

In some instances, the defense may choose 
not to offer new evidence. Its entire case may 
consist of attempting to discredit the prosecu-
tion’s testimony. This strategy is intended to 
leave the jury with a reasonable doubt concern-
ing the defendant’s guilt, in which case the jury 
must return a verdict of not guilty.

Closing Statements
In these statements, each attorney attempts to 
convince the jury that his or her case should be 
believed over that of the opposing side. Remem-
ber, the attorneys cannot speak about anything in 
their closing statements that was not presented 
during the trial, but either side may draw con-
clusions from the facts and evidence the jury has 
seen or heard.

Jury Deliberation and Verdict
When the presentation part of the trial is over, 
the judge charges the jury. That is, the judge 
instructs the jury about the law that must be ap-
plied to the case at hand. The judge tells the jury 
about the concept of burden of proof. He or she 
explains that the prosecution has the burden of 
proving beyond a reasonable doubt that the de-
fendants are guilty of the crimes charged. The 
judge would say something like, “If you believe 

the evidence is sufficient beyond a reasonable 
doubt to convict the defendants of these offenses, 
then it is your duty to convict.”

The judge reminds jurors that their duty is 
to reach a verdict of guilty or not guilty on each 
charge listed in the indictment. On each charge, 
if the verdict is for conviction, it must be unani-
mous. Finally, the judge reminds the jurors that 
if they do not find the evidence to be sufficient or 
if they have a reasonable doubt, then it would be 
their duty to find the defendants not guilty.

After being charged, the jurors retire to the 
jury room to deliberate. When they reach a ver-
dict, the parties and jurors return to the court-
room. The judge asks the defendants to stand 
and face the jury. The foreman of the jury (a 
jury member who is selected to act as the spokes-
person) then gives the verdict to the judge or 
court clerk to be read aloud. The judge thanks the 
jurors and dismisses them from further service.

If the verdict is not guilty, the defendant is 
freed by the court. That person cannot be tried 
again for that particular crime. If the verdict is 
guilty, the judge sentences the defendant or calls 
for a presentence investigation and report. When 
the report is ready, the judge sets a date to bring 
the defendant back to court for sentencing.

O n l y  t h e  F a c t s
1. What is a major difference between a 

civil and criminal trial?
2. What are the six major parts of the 

criminal trial process?
3. Opposing the defendant in a criminal 

trial is the _____________________ .  
In a civil trial, the defendant is op-
posed by the __________________ .

4. Who has the burden of proof in a 
criminal trial?

T h i n k  A b o u t
1. Do you think the trial process is 

equally fair to the prosecution and 
the defendant? Explain your answer.
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2. In a trial, what kinds of persons 
would the defense want to serve on 
the jury? Whom would the prosecu-
tion prefer?

3. Consider what might happen to the 
defendant in a criminal trial if the fol-
lowing constitutional protections were 
not guaranteed:

 a. the right not to testify against oneself
 b. the right to confront witnesses
 c. the right to a trial by jury
 d. the right to an attorney if the de-

fendant is indigent and it is possible 
that the defendant will be impris-
oned if found guilty. 

SUMMING UP

This chapter has explained the trial process in 
a criminal case for adults. (In the next chapter, 

you will learn about the juvenile justice process.) 
You have read about the roles of defense lawyer, 
prosecutor, judge, and jury, as well as the differ-
ences between a criminal and civil trial. You have 
learned about what types of evidence may be pre-
sented and what defenses may be claimed. In the 
following chapter, you and your fellow students 
will be able to assume the roles of each of the 
characters in the Case of the Central City Drug 
Bust and act out the trial in the classroom. In 
this way, you will be able to gain a full apprecia-
tion for courtroom procedure and how accused 
persons are protected by the law. 

Notes
1. 372 U.S. 335 (1963).
2. Argersinger v. Hamlin, 407 U.S. 25 (1972).




