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Guaranties of Fairness

arbitrary reason

due process

eminent domain

equal protection

fair manner

fundamental right

rational basis

strict scrutiny

The founders of our country had great concern for fairness in 
government and law. In fact, the writers of the Declaration 
of Independence expressed this concern explicitly when they 

wrote about equality:

We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain unalien-
able rights, that among these are Life, Liberty and the pursuit of 
Happiness. . . . 

Both the U.S. and Georgia constitutions put limits on govern-
ment in an effort to ensure that each person is treated fairly under the 
laws. They provide that the government—or anyone using the powers 
of government—cannot take away “life, liberty, or property” without 
“due process of law.” Moreover, everyone must be given equal protec-
tion under the law.

What these provisions mean will be explained later in this chapter. 
Keep in mind, however, that these provisions are like the ones described 
in chapter 13. They are restrictions on government action, and they 
apply directly only to people acting on behalf of government. These 
provisions can, however, be extended to private activity by the passage 
of other laws.

DUE PROCESS

What Is Due Process?

The due process clause (figure 14-1) requires that the government act 
fairly in two ways:
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1. The government may not take away life, 
liberty, or property for reasons that are 
arbitrary (that is, reasons that are illogi-
cal, inconsistent, unjust, or impulsive). 

2. Even if it has an appropriate reason, the 
government may take away these rights 
only in a fair manner (that is, after pro-
viding the process that is “due”).

In this part of the chapter, we’ll look closely 
at the key terms “life, liberty, or property,” “ar-
bitrary reasons,” and “fair manner.”

Who is protected by due process? Basically 
everyone subject to our laws is protected. Pro-
tection extends not only to U.S. citizens but 
also to 

• persons from other states and foreign 
countries (but only under certain circum-
stances),

• artificial “persons,” like corporations, and
• cities and counties under certain circum-

stances.

Protecting Life, Liberty, and Property 

The government—or anyone using government 
powers—may not take away life, liberty, or prop-
erty without due process of law. What is due pro-
cess of law? It depends on what the laws and courts 
say it is, and that varies with the situation.

Life
Depriving you of life is the most serious action 
that can be taken against you. Therefore the gov-
ernment is the most restricted in this action. It 
is critical that the government act for proper 
reasons and in a fair manner. Clearly, a person 
who might be sentenced to death for murder 
is entitled to the protection of the due process 
clause. What about the person in the following 
situation?

SITUATION 1 Sam was drafted into the army 
during the Vietnam conflict. He did not want 
to go. After training, he was sent into a heavy 
combat zone. He was killed. 

Wasn’t his life “taken by the government” 
against his will? Does the due process clause 

apply?

The possibility of a person in the military be-
ing killed by the enemy is outside the scope of the 
due process clause. It was not the government 
that took Sam’s life. Rather, it was taken by the 
enemy whom he was fighting. He was fighting 
because he had a duty, imposed by due process 
of law, to defend his country.

There are, however, situations that involve 
the military when due process (and equal protec-
tion) would apply. The government must choose 
who will be drafted in a fair manner. If accused 
of wrongdoing while in the military, a person 
must be tried fairly. Because of the unique na-
ture of military service, however, many consti-
tutional rights enjoyed by civilians are severely 
curtailed. Examples are freedoms of speech and 
assembly.

Liberty
A government must also meet the requirements 
of due process when it takes away a person’s free-
doms.

Confinement. Physical constraint is clearly a 
substantial loss of liberty. For this reason, there 
are many restraints on the criminal justice pro-
cess (discussed later). However, confinement of 

FIGURE 14-1

The Due Process Clause (Fifth Amendment)

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 

or indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual service 
in time of War or public danger ; nor shall any person be 
subject for the same offence to be twice put in jeopardy  
of life or limb; nor shall he be compelled in any criminal 
case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just 
compensation.
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a person may occur outside the criminal justice 
system. Does due process apply in situation 2?

SITUATION 2 Everyone knows Herbie. When 
he is not doing odd jobs, he sits in the park, 
feeding popcorn to the birds. Everyone knows 
he is not very smart, but he has never harmed 
anyone or anything.

Some people are bothered because he stares 
at them as they walk through the park. They 
want to put Herbie away. They file a petition 
with the court to have Herbie committed to 
a mental hospital. 

Is Herbie protected by the due process clause?

Yes, he is. Being placed in an institution 
against one’s will, whether a prison or a mental 
hospital, involves a loss of liberty. The govern-
ment must be justified in taking away that lib-
erty.

Individuals who are committed to a mental 
hospital may present a danger to themselves or 
to society, or they may be in need of treatment 
that can be provided only within the hospital. 
However, in all instances, an individual cannot 
be deprived of liberty without due process. For 
Herbie to be committed to a mental hospital, 
there must be a hearing. He must be notified of 
it and given an opportunity to say why he should 
not be confined. Then the judge will make a de-
cision as to whether or not he should be com-
mitted.

Individual rights. Constitutional rights such 
as freedom of speech are also protected by the 
due process clause. They are considered ele-
ments of liberty, meaning that they cannot be 
limited for arbitrary reasons. The government 
can, however, regulate the “time, manner, and 
place” of the exercise of these rights. (The re-
striction must be necessary and not overly re-
strictive.)

The due process clause also protects indi-
vidual rights not actually spelled out in the U.S. 
Constitution, including the right to enter into 

contracts, to privacy, and to travel within the 
United States and move about in public places 
(see chapter 13).

Property
The last item protected by the due process clause 
is property. Like the freedom to enter into con-
tracts, the right to own property is basic to our 
legal system.

What constitutes property may not always 
be clear. Do you think the following situations 
show property interests that would be protected 
by due process?

SITUATION 3 Nora’s welfare payments are 
cut off for several months. It was thought, 
mistakenly, that she had a new job.

SITUATION 4 Ben and Betty move into a 
house recently vacated by a person who has 
not paid his city water bill. Water service is 
provided to them for a few weeks. Then, late 
one Friday afternoon, the city cuts it off. Ben 
and Betty are without water for the entire 
weekend.

SITUATION 5  The Board of Education is 
advised that a school security guard had been 
convicted of a felony. He had not put this infor-
mation on his employment application. There-
fore he is fired without a chance to explain his 
side of the story.

SITUATION 6  Ken is not doing well at the 
state university medical school. His academic 
record is excellent, but his performance with 
patients is poor. In his final year, Ken appeals 
a decision not to let him graduate. A group 
of local physicians evaluate his performance. By 
a split decision, they recommend that he not 
be graduated. As a result, he is dropped from 
medical school.

Whether you have a right in a particular 
property interest is a question of law. If you feel 
that such a right was taken from you unfairly, 
you would need to know the law concerning 
that property interest. You would usually need 
to consult an attorney.
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Once people receive benefits or services 
from the state, the law says they have a prop-
erty interest in them. Drivers’ licenses and wel-
fare payments (situation 3) are such benefits. The 
government is not required by the constitution 
to provide welfare benefits. However, if it does 
provide them, it must do so in a fair manner.

Water (situation 4) is provided as a govern-
ment service. These benefits and services can-
not be taken away without due process of law. 
Many public employees have a property inter-
est in their jobs (situation 5). The school secu-
rity guard may be entitled to a hearing before 
he is fired. Ken, on the other hand (situation 6), 
has the legal right to attend the state university 
medical school if he is qualified and if space is 
available for admission, but there is no guarantee 
that mere attendance will result in graduation.

The Fifth Amendment restricts the right 
of governments to take property from private 
individuals for public uses such as for building 
a highway. This government right is called the 
power of eminent domain. However, the amend-
ment says the government cannot take property 
from someone without “just compensation.” It 
protects the individual by requiring that the gov-
ernment act fairly in taking property.

What if a government action reduces the 
value of property? For example, what if a new 
airport significantly inhibits a family’s use of their 
property? The law says that this situation may be 
a type of “taking,” and the family may be entitled 
to compensation from the government. In ad-
dition, the family would be entitled to notice of 
the taking and would have an opportunity to be 
heard on the issue of the value of the taking.

O n l y  t h e  F a c t s
1. What is protected by the due pro-

cess clause?
2. Would any of the following be pro-

tected by the state of Georgia’s due 
process clause? (a) a visitor to Geor-
gia from Thailand, (b) a corporation 
in Savannah, (c) the city of Valdosta. 

3. What aspects of liberty are protected 
by the due process clause?

4. Give examples of three kinds of prop-
erty protected by due process.

5. How are citizens protected against the 
government right of eminent domain?

T h i n k  A b o u t
1. Why do you think due process is ex-

tended to noncitizens? Are all constitu-
tional rights extended to noncitizens? 
Should it matter if the noncitizen is  
legally or illegally in the United States?

Arbitrary Decisions:  What Are They?

SITUATION 7 The principal of a high school 
decided one morning that every student whose 
name begins with a vowel should walk like a 
duck when in the school hallways. And, at the 
same time, he or she must quack. Any such 
student who didn’t do so would be “fined” $10 
to be used to help fund the Botany Club. 

Was this an arbitrary decision?

Do you have a “property interest” in 
your own education?
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Of course it was—for at least three reasons. 
First, it was arbitrarily imposed. There was no 
logical or sensible reason for the principal to de-
cide to demean any students by making them 
act like ducks. Second, those subject to it were 
arbitrarily selected. The principal had no rea-
son to single out students whose names began 
with vowels. There was no indication that those 
students constituted a group that differed from 
other students. Finally, imposing a fine (that is, 
the “taking” of a student’s property) to help fund 
the Botany Club was also arbitrary. It improp-
erly put a burden on these selected students to 
fund an activity. Funding the Botany Club should 
rightly have been done either by all students or 
by the club members.

In contrast, the state does have a rational ba-
sis for laws requiring children to attend school. 
The state’s interest is in seeing that its children 
receive an education so that they will become 
productive citizens. The state can require you 
to go to school, even though this requirement 
deprives you of your liberty during the school 
day. The requirement is logically (that is, “ratio-
nally”) related to a proper interest of the gov-
ernment.

In effect, the due process clause says that if 
the government chooses to pass laws that put 
people into certain categories (classify them), 
it must have a rational basis for its actions. Its 
reasons cannot be arbitrary, whimsical, or ir-
rational.

What Is a Fair Manner?
The government may act to take life, liberty, or 
property for an adequate reason, but it must do 
so in a fair—not arbitrary—manner. If the gov-
ernment takes a person’s property for public use, 
it must compensate the owner for the value of 
what is being taken. Generally, in order to en-
sure fairness, the person being affected must at 
least be notified of the proposed action and have 
a hearing.

This requirement covers the manner in which 
trials are handled when someone is being sued 
or prosecuted, but should a complete trial be 

held every time a government acts to take away 
a person’s liberty or property? Should a trial be 
required no matter how great or how little the 
“taking” is? Many government agencies (includ-
ing schools) may act on rules that limit a person’s 
liberty or property rights. 

The courts have determined that it is not 
reasonable to hold court for each incident. To 
decide when a full trial is necessary, they have 
developed a series of questions. The answers to 
these questions serve as guidelines for making 
this decision.

The next two situations illustrate the use of 
these guidelines. 

SITUATION 8 Wyatt is notified that he has 
to pay $24 to the public library in fines on eight 
overdue books. He says the fine should be $18. 
He claims he returned two of the books on 
time. No hearing is required by Georgia law.

SITUATION 9 Because of Karen’s severe and 
continuing mental problems, her husband asks 
the court to commit her to an institution. Al-
though a full-blown trial would not be required, 
there must be a thorough investigative hearing 
before action can be taken.

Due process must therefore be provided 
even when a trial is not held. Usually, due pro-
cess means that the affected party must receive 
adequate notice. Some type of hearing may also 
be involved.

Here are the questions that the court would 
ask when considering whether a full-blown trial 
or a less formal hearing is necessary—or whether 
neither is required.

1.   What is being lost by the individual? Is the 
loss irreplaceable?

  The greater the loss, the more protection 
the procedures should provide. Wyatt’s loss 
(situation 8) is quite small. Further, if a mistake 
is made in Wyatt’s fine, the library can refund 
his money. On the other hand, a life or period 
of deprived liberty can never be replaced. If 
Karen (situation 9) is committed to the mental 
institution, she can never regain that time.
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2.  What chance is there that the liberty or prop-
erty interest will be wrongly taken away?

  Karen’s situation involves a difficult factual 
question: is Karen mentally incompetent or 
dangerous? The answer is not always easy to 
determine. There could be conflicting testi-
mony from experts.

  On the other hand, it should be easy to de-
termine how many books Wyatt checked out 
and if any were returned on time.

3.  Would other elements of procedure reduce 
the risk of error? For example, would repre-
sentation by a lawyer make a difference? 

  It might for Karen, and she is entitled to 
an attorney.

4. Are there other factors that might affect the 
procedures?

  A concern here might be cost. Would addi-
tional procedures be too costly? For example, 
could a library afford to have hearings re-
garding every fine for overdue books? Such a 
costly requirement might prevent the library 
from providing any services at all. The cost 
of an attorney for Wyatt would certainly be 
higher than his fine.

  What about Karen’s situation? The costs 
must be weighed in both time and money. 
How much would any added procedures cost? 
Would the cost be worth it, considering the 
possible loss of her liberty?

Notice
One basic element of due process is notice. No-
tice requires that a person who may be affected 
by a government’s action be informed of it. He 
or she must know that the government may act 
(or, in some cases, may have acted) to take away 
life, liberty, or property.

Several factors determine whether the notice 
complies with the due process clause. Is it timely? 
Is it sufficient? Can the notice ever be given after 
the action has been taken? 

Consider whether fair notice has been given 
in the fictional case that follows.

CASE OF THE STUDENT SIT-IN

Ed, Ernie, and Sharon believe it is unlawful 
and immoral to require registration with the 
selective service (for compulsory military ser-
vice). They decide to protest by sitting in the 
school principal’s office at lunchtime. On the 
second day of their sit-in, the assistant princi-
pal tells them to leave. They refuse. He calls 
the police. The police pick them up.

A crowd gathers as the police carry the pro-
testers out. Sid, who is in the crowd, heckles 
the police. Sid pushes Laurie, who is stand-
ing near him. Laurie falls in front of a po-
lice officer, tripping him. Ed and Ernie then 
break free. It is not clear if they hit any police 
officers as they do so. A small riot follows.

All the students involved are sent home 
immediately. They are told that school of-
ficials will meet to decide their punishments. 
They are not told where or when. Then 
about 2:30 p.m., the principal calls each of 
them at their homes. He says, “We school 
officials will meet at 4:00 p.m. to decide what 
to do.” He does not say what the charges are 
against the students. He does not say what 
action the officials might take. He says he 
will call later that evening to tell them what 
their punishments will be.

Police remove the student protesters.
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Have the students—Ed, Ernie, Sharon, Sid, 
and Laurie—been given proper notice?

In considering whether proper notice has 
been given, the courts will look at what perma-
nent effects the punishments will have. In the 
Case of the Student Sit-in, Ed and Ernie were 
expelled. Sharon and Sid were suspended for 
eight days. A letter of reprimand was put in Lau-
rie’s record.

Now let’s look at the elements of adequate 
notice.

Timeliness. For Laurie, the notice could be 
considered timely enough. Even if it were later 
determined that the reprimand was improper, 
the letter could be removed from her file without 
undue harm. For the other students, however, 
the notice would not have been adequate. They 
would not have had time to prepare a defense, 
and they would suffer harm that could not be 
reversed.

Sufficiency. The laws of Georgia and the de-
cisions of the U.S. Supreme Court provide stu-
dents with certain rights.

For a short-term suspension (less than 10 
days), school officials must tell students why they 
are being suspended. In other words, students 
must be told what the charges are. If the students 
say they are not guilty, the officials also must tell 
them what the evidence is against them.

For expulsion or a long-term suspension, 
officials must notify students and their par-
ents of the charges and possible punishments 
in writing. The officials must also provide a 
list of the people who say the students should 
be suspended. Students must also be given a 
report, either in writing or in person, of what 
these witnesses say.

After the action is taken. Notice after an ac-
tion is taken is adequate only if the government 
is able to correct any errors. In Laurie’s case, the 
letter of reprimand could be removed. It would 
be too late to give notice after Ed and Ernie had 
lost their term of school or after Sid and Sharon’s 
suspensions were over.

Can individuals give up their right to notice? 
If the students had accepted the notice they re-

ceived by phone from the principal, they could 
have waived their right to proper notice. Would 
such a waiver be fair? The students may not have 
known their rights. It would be fair only if rules 
on disciplinary procedures had previously been 
provided to each student’s family—a requirement 
of Georgia law.

The Hearing

The other basic element of due process is a hear-
ing. A hearing gives an individual an opportunity 
to tell his or her side of the story. The courts have 
required that several important issues be consid-
ered. These issues concern whether a hearing is 
necessary and how it should be conducted.

Necessity for a hearing. There are two reasons 
why an individual should have a hearing. The 
first is to determine the facts that form the basis 
for the government’s action. In the Case of the 
Student Sit-In, one question would be, What 
did Laurie do to cause the disturbance? A sec-
ond reason is to determine the extent to which 
the government will act on the basis of the facts. 
What will be the punishments? What will be the 
deprivation of life, liberty, or property?

Impartiality. The question of impartiality 
is critical. Is there any reason why the hearing 
body cannot act impartially? This question is 
frequently asked about hearings conducted by 
members of a government agency. For example, 
can an agency that has fired someone be impar-
tial in reviewing complaints about the firing?

Conduct of the hearing. Should those affect-
ed by the government action be able to present 
their side of the story? Should they be able to 
call witnesses or to cross-examine the govern-
ment’s witnesses?

Evidence. How much evidence should be 
necessary to prove guilt? Enough to ensure 
that there is no reasonable doubt? Or should a 
lesser standard be sufficient? In weighing these 
questions, a judge will keep in mind how much 
deprivation could be imposed. The greater the 
deprivation, the greater the need for tight rules 
of evidence.
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Legal representation. Having a lawyer is a fun-
damental right in most criminal cases. The ques-
tion here is, should the hiring of a lawyer be nec-
essary in noncriminal cases in which substantial 
liberty or property interests can be taken away 
by the government?

Presentation of findings. Should the body that 
holds the hearing record the evidence presented? 
Should it be required to write an opinion with 
explanations for the action taken?

Appeal. What if the person is dissatisfied with 
the hearing’s outcome? Should he or she have a 
right to appeal? If so, should the appeal go to 
another hearing body or to a court?

Figure 14-2 shows some of the laws applying 
to school expulsions and suspensions in Georgia. 
It is clear that the principal and assistant principal 
in the case of the student sit in were remarkably 
uninformed about the laws involved. Fortunately, 
that is not usually true in real-life situations. Read 
the chart and the discussions on the hearings. Do 
you think the due process rights of the students 
involved in the sit-in were violated?

You might consider whether you think the 
law ensures due process for these students. For 
example, should a more formal hearing be re-
quired for short-term suspensions? Should the 
hearing in an expulsion be before a court rather 
than school officials?

Some of the rules regarding short-term sus-
pensions were established by a decision of the 
U.S. Supreme Court.1 The court felt that the 
damage to educational opportunity and reputa-
tion justified the requirements for notice and an 
informal hearing. The requirement for a hear-
ing, the court believed, would help reduce any 
risk of error. The court also considered the cost 
to schools. It felt the requirement for informal 
hearings would be affordable.

There is little question that due process is 
one of our most important protections. You will 
be able to look again at how it works in the dis-
cussion of the criminal justice process. In crimi-
nal proceedings, individuals risk being deprived 
of large amounts of liberty, property, and even 
life.

FIGURE 14-2

Defendant Rights in School Disciplinary Actions

   Call and
  Testify Cross- Represen- Record of
Possible  on Own Examine tation by Hearing
Action Hearing Body Behalf Witnesses Counsel Findings Appeal

Letter of 
complaint  
in file

Short-term 
suspension

Long-term 
suspension/
expulsion

School officials

School officials

School officials  
or school board

Yes

Yes

Yes

No

No

Yes

No

No

Yes

    No

    No

Yes. Local board 
must report to 
state board and  
to person affected.

Yes, in all cases; 
through admin-
istrative levels  
and to courts.

Note: A student can be removed from school without a hearing if school officials think he or she poses an immediate danger. In no instance 
is there a right to an initial hearing by a court of law. However, a hearing must be held as soon as possible.
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O n l y  t h e  F a c t s
1. Which of the following choices is 

wrong? A reason is arbitrary because 
it is (a) illogical, (b) based on untrue 
information, (c) unpopular, (d) not 
sensible.

2. What are the two basic elements of 
due process?

3. To determine whether a hearing meets 
the requirements for due process in 
a particular situation, what questions 
should be asked?

4. Which of the following are always es-
sential to due process?

 a. timeliness of notice
 b. a 12-person jury
 c. strict rules of evidence
 d. sufficient notice
 e. an attorney for both parties
 f. a fair hearing
 g. automatic review by the U.S.  

Supreme Court

T h i n k  A b o u t
1. Can due process guarantee fair re-

sults? Explain your answer.
2. Why is due process one of the strongest 

protections against the government’s 
power? Consider what could happen 
without due process protection.

3. What do you think the requirements 
for notice and hearing should be for a 
government employee likely to be sus-
pended without pay for two weeks?

EQUAL PROTECTION

Due process concerns the basic concept of fair-
ness. The constitutional right to due process re-
quires that the government act fairly when it 
deprives a person of life, liberty, or property. The 
requirement of equal protection applies more 

generally to government actions. It is the re-
quirement usually referred to when people talk 
about discrimination. It concerns another fun-
damental concept—equality.

You know that people are not equal in all 
ways. The basic intent of equal protection is to 
make sure that people are treated as equally as 
possible under our legal system. For example, it 
is to see that everyone who gets a speeding ticket 
will face the same procedures. A further intent 
is to ensure that all Americans are provided with 
equal opportunities in education, employment, 
and other areas.

The 1954 case Brown v. Topeka Board of Ed-
ucation (discussed in chapter 3) was a landmark 
step in efforts to eliminate discrimination based 
on race in educational opportunity. Chapter 7 
discussed equal protection in the workplace. 
This requirement for equal protection is found 
in both the state and federal constitutions. The 
Georgia Constitution states,

Protection to person and property is the 
paramount duty of government and shall 
be impartial and complete. No person shall 
be denied the equal protection of the laws. 
[Article 1, section 1, paragraph 2]

Laws can discriminate if there is a rational basis.  
Most people feel that using alcoholic beverages 
requires maturity, so a legal drinking age is set 
by law. 
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The U.S. Constitution makes a similar pro-
vision in the Fourteenth Amendment. It says that 
no state shall make or enforce any law that will 
“deny to any person within its jurisdiction the 
equal protection of the law.” These provisions 
require the government to treat persons equally 
and impartially. But is it really possible to do so? 
Can equal protection of the law be guaranteed 
to everyone in all government actions? Is it pos-
sible for laws not to discriminate against some 
person or group? For example, a law is passed 
that gives some benefits to farmers. This law, 
therefore, classifies people as farmers and non-
farmers. Because farmers get benefits and non-
farmers don’t, doesn’t this law “discriminate”? 
Of course it does.

Actually, such classifications are used in al-
most all legislative acts. Many economic and so-
cial laws unavoidably affect different groups of 
people in different ways. It is not just any kind of 
discrimination that is prohibited by the consti-
tutional guaranties of equal protection. Rather, 
it is classifications that

• have no rational basis,
• improperly classify people on a basis that 

is considered to be “suspect” by the courts 
(such as race), or

• deny fundamental rights without a com-
pelling reason.

Such classifications violate the equal protec-
tion clauses of the Georgia and United States 
constitutions.

Rational Basis Test

Courts have generally ruled that most classifica-
tions imposed by the government do not deny 
persons equal protection of the laws. Generally, a 
legislature may make distinctions among people 
for any proper purpose, as long as the distinc-
tion is rational. There must be a logical relation-
ship between the purpose of a law and any clas-
sification of people that it makes. Without this 
“rational basis,” a law will be struck down when 
challenged in court.

Consider, for instance, the following law: In 
Georgia, children must be at least six years old 
on September 1 to attend first grade in public 
schools. It could be argued that this law discrimi-
nates unfairly against persons who are younger 
than six. To decide whether it violates the equal 
protection clause, a court would consider its pur-
pose. Then it would decide whether there is a 
reasonable relationship between the purpose and 
the classification.

To succeed in school, children must be ma-
ture enough to stay in the classroom for an entire 
day. They must be ready to begin the learning 
process. The General Assembly determined that 
six years old is an age at which most children can 
do these things. Many other states and nations 
also have selected age six. This consistency sug-
gests that the selection was sensible. Courts could 
be expected to find a rational basis for the classi-
fication. A similar analysis has been employed to 
uphold other laws treating minors (and certain 
types of minors) differently than other persons 
(for example, laws pertaining to obtaining driv-
ers licenses, purchasing alcohol or cigarettes, and 
the right to be tried in juvenile court).

Strict Scrutiny Test
If a governmental action affects the “fundamen-
tal rights” of certain people or classifies them in 
a “suspect” way (thereby raising suspicions about 
why the government is taking such action), the 
action must pass a “strict scrutiny test.” This test 
provides a higher standard than does the ratio-
nal basis test. If the action does not pass the test, 
it is considered unconstitutional. To pass strict 
scrutiny, such an action must (a) further a “com-
pelling” (necessary) government interest and (b) 
be written so that it affects the smallest group of 
people possible.

To survive strict scrutiny, then, a law will be 
questioned using both of these elements:

Compelling interest: Is the law necessary to 
further that governmental interest?
Narrowly tailored: Is it no broader than neces-
sary to further that government interest?
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It is very difficult to devise a law that will survive 
such strict scrutiny.

Fundamental Rights
Some rights are so fundamental that the gov-
ernment must have an extremely strong reason 
for limiting them. These rights are discussed in 
chapter 13. Courts look closely at laws that affect 
these rights. Are fundamental rights affected in 
the two situations that follow?

SITUATION 10  Several students at a local 
high school have attacked and robbed other 
students this year. The attackers stole the gold 
chains the victims were wearing. The principal 
has made a rule banning gold chains. Jodi, a stu-
dent, feels this ban discriminates against her and 
others who like to wear expensive jewelry.

SITUATION 11 Bob moved to Savannah from 
New York City two weeks before the August 
primary election. He tries to register to vote in 
that election. He is told that he cannot do so. 
Georgia law requires that he register at least 
30 days before the date of an election.

The principal has an interest in protecting 
students in the school (situation 10), and Jodi 
probably does not have a fundamental right to 
wear gold chains. However, in situation 11, the 
state law would seem to limit two of Bob’s funda-
mental rights—the right to vote and to move be-
tween states. However, the courts have said that 
a state’s interest in accurate voter registration is 
more important. As such, they have determined 
that this form of temporary discrimination is 
justifiable. In a real-life case, the U.S. Supreme 
Court held that a Florida Supreme Court order 
for a recount of votes in the 2000 presidential 
election was an equal protection violation that 
improperly treated some voters and candidates 
differently from county to county.

Suspect Classifications
The Supreme Court has declared certain clas-
sifications of people to be “suspect.” Therefore, 
courts require more of a justification before such 

classifications will be approved as part of a gov-
ernment action.

Race. The clearest example of suspect clas-
sification is race. This example goes back to the 
Fourteenth Amendment. A major goal of that 
amendment was to ensure that recently freed 
slaves had the full benefit of their freedom.

You might think it would be easy to recognize 
laws that classify on the basis of race. However, 
consider the following situations describing actu-
al laws and cases. Did they violate the equal pro-
tection clause by causing racial discrimination?

SITUATION 12 In City A, both Chinese and 
white persons operated laundries. The city en-
acted an ordinance prohibiting the construction 
of wooden laundries without licenses.

SITUATION 13 City B passed a zoning re-
quirement limiting development throughout the 
city to single-family houses on lots of at least 
one-half acre. The effect was to prevent the 
building of low- and middle-income housing.

Sometimes laws may violate the equal pro-
tection clause even if their classifications appear 
to be neutral. This violation may result from 
the effect of the law, or it may result from how 
it is applied.

Situation 12 summarizes an early case re-
viewed by the U.S. Supreme Court.2 The Court 
held that the ordinance caused purposeful dis-
crimination because, as applied, 79 of 80 non-
Chinese applicants had received licenses from 
City A. However, all 200 Chinese who applied 
had been denied licenses.

The effect of the zoning requirement in situ-
ation 13 also was to create racial discrimination. 
Fewer African Americans than white persons in 
City B could afford high-cost housing. However, 
the U.S. Court of Appeals said that the require-
ment did not violate the equal protection clause 
because there was no proof that it was intended 
to be discriminatory.3

Religion. The courts have treated with great 
suspicion any law that classifies people on the 
basis of their religion. They base this view on 
both the equal protection clause and the First 
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Amendment prohibition against the establish-
ment of religion.

National Origin. Another suspect classifica-
tion is that of national origin. Figure 14-3 de-
scribes an action against a national group.

Alienage. The courts also have treated dif-
ferentiation of legal aliens as a suspect classifica-
tion. An alien is a person residing in the United 
States who is not a citizen. Courts have struck 
down laws that limited the employment of legal 
aliens or denied them welfare benefits.

Intermediate Scrutiny Test
Because the law is constantly evolving, there are 
certain classifications that have not yet been de-
clared suspect. (They are not yet subject to strict 
scrutiny.) These classifications have been given a 
“quasi-suspect” status, though, that puts the level 
of scrutiny somewhere between the stringent 
strict scrutiny and the lenient rational relation-
ship test. To survive judicial challenges at this 
intermediate level of scrutiny, two factors must 
exist. A classification must serve an “important” 
governmental interest and be “substantially re-
lated” to serving that interest.

Gender. Classifications based on gender have 
reflected the traditional view of women in society. 
Recently, however, much of this gender-based legis-
lation has been seen as inconsistent with the mod-
ern role of women. Intermediate scrutiny of gen-
der-based classifications has become common.

Consider the following situations. Decide 
whether the classifications they describe violate 
the equal protection clause.

SITUATION 14 When a person dies without 
a will, the courts must appoint someone to 
administer the person’s estate. This admin-
istrator takes care of paying for and dividing 
up the property. An Idaho law required that 
courts give preference to males over females 
as administrators.

SITUATION 15 Both men and women must 
pay an equal amount of social security tax on 
their wages. However, the Social Security Act 
at one time provided that benefits would be 
paid to widows, but not to widowers, respon-
sible for children.

Both situations involve gender-based classifica-
tions that violate the equal protection clause. In 
situation 14, the Supreme Court held that the 
preference for men as administrators of estates 
was based on an out-of-date view of women.4 
In the case of the Social Security benefits (situ-
ation 15), the courts found that the law was not 
acceptable because it required persons of both 
genders to pay these taxes but denied benefits 
to one gender.5 Why do you think the court re-
jected the argument that widowers are less likely 
to need such Social Security benefits?

Statutory Equal Protection
Congress and various state legislatures have, 
over the past few decades, enacted numerous 
laws that protect the rights of people against dis-
crimination. These laws are based not just on 

FIGURE 14-3

A Violation of Equal Protection?

During World War II, 120,000 Americans of Japa-
nese ancestry were placed in confinement in this 
country.  They were forced to give up property and 
careers. Some spent as many as three years in isolated 
detention camps.

The Japanese Americans were put into these camps 
because it was assumed that all such persons would 
sympathize with Japan—the enemy of the United States 
in that war. Officials thought that they would act as spies 
or try to sabotage the American war effort.

In a 1944 case, Korematsu v. United States (323 U.S. 
214), the Supreme Court upheld the confinement.   
The ruling gave “great deference” to the combined  
war powers of the president and Congress.

Thirty years later, a congressional committee could 
not find a single case of subversive activity by Japanese 
Americans.

In passing the Civil Liberties Act of 1988, the United 
States government (1) acknowledged the fundamental 
injustice of the confinement, (2) apologized for the ac-
tion, (3) established a public education fund to see that 
such an injustice will not happen again, and (4) paid res-
titution of $20,000 to each Japanese American who had 
been confined (or, if a person had died, to that person’s 
spouse, children, or parents).
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suspect classifications but on other classifications 
that have not yet been given protection by the 
courts.

Age. Courts have found, under various leg-
islative enactments, discrimination when people 
over the age of 40 have been denied jobs be-
cause of age. The courts have generally hesitated, 
though, to find that youth-based classifications 
violate the equal protection clause. Age limits 
on driving, getting married, and entering con-
tracts have been allowed to stand. Similarly, the 
establishment of lower DUI standards for minors 
and trying minors as adults have survived equal 
protection challenges in Georgia.

Age, however, does give some benefit of con-
stitutional protections. One protection includes 
the right to procedural due process in school 
disciplinary proceedings. Also, in many circum-
stances, freedoms and protections granted by the 
Bill of Rights are considered.

Poverty. Courts have never indicated that 
poverty, as such, is a suspect classification. They 
have, however, looked closely at classifications 
related to poor people, particularly regarding due 
process rights. A basic question arises: Are poor 
people denied equal protection because they can-
not afford the costs of attorneys and courts?

All people have the right to be represented 
by an attorney in most criminal cases. Because 
the poor generally cannot afford an attorney, 
the Constitution requires that the government 
provide one without charge. The U.S. Supreme 
Court, however, has recently held that court-ap-
pointed attorneys—even though they are gener-
ally compelled to represent the poor, even on 
appeal—can withdraw if the appeal is proven friv-
olous. Moreover, Congress has severely curtailed 
funds for free legal services to the poor. 

In civil cases in Georgia, as in the federal 
courts, poor persons can apply to proceed in 
forma pauperis, which means they do not have to 
pay filing fees or other court costs. Further, they 
may also proceed pro se, meaning that they may 
represent themselves. Poor persons are also eli-
gible for the services of legal service organiza-
tions such as Georgia Legal Services. However, 

the scope of such services is limited by the 
amount of government funding available, and 
access to such services is not constitutionally 
guaranteed.

The disabled. Several federal laws have ex-
tended equal protection opportunities to the dis-
abled. The Americans with Disabilities Act of 
1990 (discussed in chapter 7) protects disabled 
persons from discrimination in certain areas, in-
cluding employment, public accommodations 
(restaurants, theaters, etc.), and transportation. 
The 1975 Education for All Handicapped Chil-
dren Act requires states to provide free and ap-
propriate education to exceptional children.

Some state constitutions prohibit discrimina-
tion on the basis of disability. Massachusetts is one 
such state. How far does this protection go?

SITUATION 16  Disabled inmates at a Mas-
sachusetts prison sued because they could 
not use the stairs to reach the library in the 
prison basement. They were, however, pro-
vided with alternative means of access to li-
brary materials. 

D id this situation deny them equal protection?

Several federal laws have extended equal  
protection opportunities to the disabled.



Guaranties of Fairness 211

The state supreme court said no. Differing 
treatment alone does not violate the constitu-
tional provision. In fact, the court said that dif-
fering treatment may be appropriate when the 
burden of eliminating the difference is too great 
or an overriding state interest justifies the dis-
crimination.

When Equal Protection Is Denied
What happens when a government law or activ-
ity is found to violate the equal protection clause? 
Consider these situations:

SITUATION 17 The provision of the Social 
Security Act (situation 15) that denied benefits 
to widowers responsible for children was de-
clared unconstitutional. 

How was this violation of rights corrected?

SITUATION 18 A city school board was told 
by the federal court that it had to desegregate 
its schools. Each school was to reflect the racial 
makeup of the city, but the school board did 
not favor desegregation. It delayed making a 
plan for many years.

A law that violates equal protection is un-
constitutional and void. Therefore it cannot be 
enforced. Sometimes a new law is required, as in 
situation 17. Congress had to amend the Social 
Security Act so that widowers as well as widows 
would receive benefits.

A more difficult problem occurs when a law 
is being applied in a discriminatory way. Some-
times administrators of the law have tried to get 
around the court’s decision, as in situation 18. In 
such situations, the court must use its enforce-
ment powers. In situation 18, the court might 
issue its own orders as to which schools the chil-
dren should attend.

A final question concerns how far the courts 
or the government should go in terms of rec-
tifying past discriminatory practices. Should the 

government merely eliminate past practices, or 
should it try to remedy past injustices by favor-
ing the suspect group? Affirmative actions that 
try to correct past injustices against one group 
often, at least temporarily, discriminate against 
others. In other words, a preference granted to 
one person may mean an opportunity denied 
to another. The issue of rectifying past discrim-
inatory practices is probably the most difficult 
one facing the courts in the area of equal pro-
tection today (for further discussion, see chap-
ter 7).

O n l y  t h e  F a c t s
1. What kind of classifications made by 

laws would violate the equal protec-
tion clause?

2. Name three suspect classifications. 
3. Explain the role of each branch of 

government in correcting violations of 
equal protection.

4. Do you think that the $20,000 paid 
to each Japanese American confined 
in detention camps, as described  
in Figure 14-3, was adequate resti-
tution by the government? Why or 
why not?

T h i n k  A b o u t
1. In Georgia, a person must be at least 

18 to get an unrestricted driver’s 
license. Does this discrimination vio-
late the equal protection clause?  
Explain your answer.

SUMMING UP

You now know more about due process and equal 
protection. Equal protection guarantees that 
your rights will be protected, just as it guaran-
tees the rights of everyone else who lives in the 
United States. Due process helps ensure that you 
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will be treated fairly if you ever get in trouble at 
school, get a traffic ticket, or have a dispute with 
another person or with the government. As you 
will see later, due process and equal protection 
ensure fair treatment if you are ever accused of 
a crime. In criminal situations, these protections 
are particularly important. 
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