
Legislative Proposal for 2013 General Assembly 

PROPOSAL RE:  INTERLOCUTORY APPEALS IN CHILD CUSTODY CASES 

 

1. Although no legislation is pending and no legislation has been formally introduced to the 
General Assembly, legislative amendments have been proposed and attached hereto as 
Exhibit A.  The proposed legislation seeks to adjust the appellate procedures regarding orders in 
child custody cases. 
 

2.  Under current Georgia law, “[a]ll judgments or orders in child custody cases including, but not 
limited to, awarding or refusing to change child custody or holding or declining to hold persons 
in contempt of such child custody judgments or orders” can be directly and immediately 
appealed to the Georgia Court of Appeals as a matter of right.  O.C.G.A. § 5-6-34(a)(11).  That 
is, under the existing statute, any order—including all interlocutory orders (i.e., non-final 
judgments)—in child custody cases can be immediately appealed as a matter of right.  See Cohen 
v. Cohen, 300 Ga. App. 7, 8 (2009) (explaining that § 5-6-34(a)(11) “provide[s] that all ‘orders 
in child custody cases’ are directly appealable”).  
 

3. The proposed amendment, as reflected in Exhibit A, amends O.C.G.A. § 5-6-34(a)(11) to limit 
the types of orders in child custody cases that can be directly and immediately appealed.   
 

4. This proposed amendment would change Georgia law by making it such that the only 
interlocutory orders in child custody cases that are subject to direct and immediate appeal are 
those awarding, refusing, or modifying custody, or holding or declining to hold an individual in 
contempt for violating custody orders.  Significantly, the proposed amendment would not change 
the appellate procedure currently applicable to orders that alter child custody.  Such orders would 
remain subject to immediate review in the Court of Appeals.  The suggested legislation would, 
however, change the appellate procedure for nearly all other types of interlocutory orders in child 
custody cases.  Under the proposed legislation, these other orders would only be appealable in 
compliance with Georgia’s discretionary interlocutory appeal procedure.  See O.C.G.A. § 5-6-
34(b). 
 

 
5. Members of the State Bar, including judges on the Georgia Court of Appeals, have expressed 

their opinion that § 5-6-34(a)(11) reflects a poor policy choice and has led to unintended 
negative consequences.  For example, in a recent Court of Appeals decision, Judge Ray wrote 
that the appellate rights in child custody cases as presently described in § 5-6-34(a)(11) may be 
unintentionally overbroad.  See Collins v. Davis, --- Ga. App. ---, at *3 n.17, No. A12A1445, 
2012 WL 5328607, at *4 (Oct. 30, 2012) (“This Court sympathizes with those who believe that 
the General Assembly really intended that only the custody or visitation terms in a child custody 
case should be directly appealable.  However, given the wording used by the General Assembly 
in enacting its 2007 amendments to OCGA § 5-6-34, it is incumbent upon the Legislature to 
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further refine this language if this Code section opened up too broadly those orders and 
judgments which could be directly appealable.”).  Moreover, the section has been advised that a 
majority of judges on the Court of Appeals are of the view that § 5-6-34(a)(11) should be 
amended in some way.   
 

6. We have alerted the Family Law Section of the State Bar of these concerns and the interests of 
this section and the Court of Appeals in amending the statute.     
 

7. There are no known opponents of the suggested legislative amendment.       
 

8. The Legislative Committee of the Appellate Practice Section respectfully submits that one of the 
alternative proposed pieces of legislation should be endorsed and recommended by the State Bar 
of Georgia. 

                                                                      
 Jeffrey J. Swart 
 Chair, State Practice & Legislation Committee 
 Appellate Practice Section 
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Exhibit A 
Effective: July 1, 2012 

Ga. Code Ann., § 5-6-34 

§ 5-6-34. Appeals from lower courts; finality of judgments; effect of appeal 

 

 (a) Appeals may be taken to the Supreme Court and the Court of Appeals from the following judgments 
and rulings of the superior courts, the constitutional city courts, and such other courts or tribunals from 
which appeals are authorized by the Constitution and laws of this state: 

(1) All final judgments, that is to say, where the case is no longer pending in the court below, except as 
provided in Code Section 5-6-35; 

(2) All judgments involving applications for discharge in bail trover and contempt cases; 

(3) All judgments or orders directing that an accounting be had; . . . 

. . .  

(11) All judgments or orders in child custody cases including, but not limited to, awarding or refusing to 
change child custody or holding or declining to hold persons in contempt of such child custody 
judgment or orders 

 

 

 

Ga. Code Ann. § 5-6-34 (West) 
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