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An unusual pair of amicus briefs filed separately by the State Bar of Georgia and its president argue that a 2011 ruling by the
state Court of Appeals will have dire consequences for the practice of law if justices of the Supreme Court of Georgia uphold
it.

The high court is considering whether clients suing their lawyers for malpractice may assign their claims to a third party to
pursue. An appeals court panel said claims could be assigned, but the bar and its president maintain that the ruling turns
contracts between lawyers and their clients into mere "widgets" to be bought and sold. A majority of states do not allow legal
malpractice claims to be assigned, the bar said.

The briefs were submitted after bar executive committee members had to convene an oral argument of their own in which
parties to the case debated whether the bar should get involved in the case.

The bar decided to issue two briefs, one from the organization making a technical legal argument and another from bar
President Robin Frazer Clark and Atlanta lawyer J. Randolph Evans making a policy case for the bar's position against
assigning claims.

Clark and Evans wrote that the case "is a single but important moment in deciding whether the profession remains unique with
special rules aimed at special protections for citizens, the Courts, and the State, or whether the profession becomes just
another commercial enterprise."

In an interview, Clark said lawyers are regulated differently from other businesspeople and therefore should not be subject to
malpractice claims brought by third parties. "We feel like if they say you can assign a legal malpractice claim, it's just like
anything else," she said. "It's not, and our proof is we're highly, strictly regulated by the Supreme Court."

The case, which was argued before the Georgia Supreme Court on Oct. 1, stems from a real estate refinance deal that went
bad.

According to the Court of Appeals opinion in the case, the transaction called for the closing attorneys to pay off earlier
mortgages after the lender sent the refinance funds to an escrow account. But the closing attorney, Derick Villanueva, didn't
have access to the account, and the mortgages had to be paid off by the lender's insurer.

The case has drawn the bar's attention because the malpractice suit against Villanueva was brought not by the lender,
Homecomings Financial, but by its insurer, First American Title Insurance Co.

First American has argued that Georgia statutes allow assignment of legal malpractice claims. At the Supreme Court
argument, Villanueva's lawyer contended that the court, based on public policy and its authority to regulate the practice of law,
should bar the assignment of a legal malpractice claim, but Justice David Nahmias questioned whether the court could
overrule a statute even if it is not unconstitutional.

According to Clark, the case was brought to the bar executive committee's attention by Savannah attorney Patrick O'Connor, a
member of the executive committee whose practice includes defending legal malpractice claims. O'Connor advocated for
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filing an amicus brief supporting a ban on assigning claims, given the case's potential impact on the practice of law, said Clark.

Bar policy says that, except when an appellate court requests or orders the bar to file an amicus brief, all parties to a case
must be given a chance to be heard before the bar decides to file one. So, in November the executive committee held a
unique oral argument session of its own.

Villanueva's lawyer, Hugh Wood of Wood & Meredith in Tucker, said he didn't seek out the amicus briefs, but he enjoyed his
experience before the bar panel more than before the Supreme Court. "They were a lot nicer to me than Justice Nahmias
was," he said. First American's lawyer, Charles W. Brown of Beloin, Brown & Blum in Atlanta, said, "It was pretty much like any
other oral argument I've ever done, people firing questions at me."

Still, he said, "I've never done that before."

Evans, a lawyer with McKenna Long & Aldridge who has written extensively on legal malpractice issues and also helps vet
judges for Governor Nathan Deal, made a presentation in favor of filing an amicus brief, Clark said.

Clark said the bar's executive committee argument session was the first in which she has participated during her five or so
years on the committee.

She said the committee unanimously approved the filing of both briefs. She explained that the bar's brief, filed over the names
of General Counsel Paula Frederick, former bar President Kenneth Shigley, O'Connor and an associate at Oliver Maner in
Savannah, focused on legal arguments, including making the case that legal malpractice claims aren't assignable under
Georgia statutes. Clark's brief with Evans focused on policy arguments.

"We felt like if we put all of the policy arguments in that same brief, [they] might get lost," she said. "We wanted to emphasize
both points."

The bar's official brief turned to case law from the late 1800s, when a key Georgia statute on assignment was enacted. The
bar pressed that a legal malpractice action is a "personal tort" as that term is used in the statute saying such claims may not be
assigned. "Lawyers are not and should not be treated as mere widget-makers," says the brief.

The bar's brief adds that a lawyer is unable to defend himself in a malpractice claim if the lawyer must maintain confidentiality
to the client even when that client has assigned the claim.

A majority of states prohibit assigning claims of legal malpractice, the bar noted—with most of the states taking that position on
public policy grounds.

Clark's brief with Evans, in which the two say they are acting as "concerned member[s] of the Bar," emphasizes that contracts
between attorneys and their clients are unlike other contracts: The fees must be reasonable, the lawyer can't have an ethical
conflict, the client can terminate the contract at any time, and the standard for measuring a lawyer's performance is set not by
the terms of the contract but by the Georgia Supreme Court.

"[T]here are unique rules and terms that are read into contracts for legal services even where statutory construction might
appear otherwise—and for good reason," wrote Clark and Evans. "These implied terms protect the profession, the
administration of justice, the Courts, and most importantly, Georgia citizens."

The brief points to the experience of Pennsylvania, where allowing the assignment of legal malpractice claims has resulted in
the emergence of new companies offering to buy up claims against attorneys. "We think that's improper," Clark said in an
interview. "It encourages people to try and file legal malpractice claims."

But Brown, the lawyer for the insurance company pursuing the malpractice case in Georgia, said the bar is citing examples that
don't apply to the case before the Supreme Court. "Our facts don't involve the kind of situation that they are afraid of," said
Brown.

A brief filed by Brown in response to the bar's amicus brief explains that his case is not that of an assignment to someone
completely uninvolved in the underlying transaction at issue. He argues that his client was hurt by Villanueva just as
Homecomings was. And, Brown argues, the closing never could have happened without First American writing title
insurance—and Villanueva knew that from the outset.

In addition to taking on the bar's analysis of 19th century law, Brown argues that some of the bar's arguments are different
from, and at times contradict, those raised by Villanueva's lawyer and thus shouldn't be considered. He argues that other
states' public policy decisions can't override Georgia statutes. And, he says, several policy considerations embraced by
Georgia law, such as the notions that people should be able to freely sell their property and that the public should be protected
from wrongdoing lawyers, counsel against the position advocated by the bar.
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BRIEF OF AMICUS CURIAE STATE BAR OF GEORGIA 
AND THE JUDICIAL NOMINATING COMMISSION 

FOR THE STATE OF GEORGIA 
 

 COME NOW Robin Frazer Clark, Esq., and J. Randolph Evans, Esq., as 

long standing members of the State Bar of Georgia, and do hereby respectfully 

submit and file this, their Amicus Brief in this action. 

I. STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY TO 
FILE 

Robin Frazer Clark is a longstanding, active member of the State Bar of 

Georgia.  Over her career, she has served the State of Georgia and the State Bar of 

Georgia in a myriad of different capacities and positions.  Currently, she is the 

President of the State Bar of Georgia.  She files this brief in her capacity as a 

concerned member of the Bar and as a concerned citizen of the State of Georgia. 

J. Randolph Evans also is a longstanding, active member of the State Bar of 

Georgia.  Over his career, he has served the State of Georgia and the State Bar of 

Georgia in a myriad of different capacities and positions.  Currently, he is the Co-

Chair of the Judicial Nominating Commission and co-author of Georgia Legal 

Malpractice Law.  He files this brief in his capacity as a concerned member of the 

Bar and as a concerned citizen of the State of Georgia. 

Both Ms. Clark and Mr. Evans submit this brief because the resolution of the 

issues implicated by the instant appeal may have a significant and long-term 

detrimental impact on the profession of law, as well as on the protection of 
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important rights necessary to the fair and complete administration of justice and 

the protection of clients in the State of Georgia.1  

II. ARGUMENT AND CITATION OF AUTHORITY 

As briefed and argued to this Court, this case poses a simple, straightforward 

question:  are contracts for legal services in Georgia the same as or different from 

other contracts in Georgia?  If contracts for legal services are no different from 

other contracts, then they presumably would be assignable.2  To so find, however, 

would mark a dramatic departure from the historical precedent in Georgia and 

would change the direction of the practice of law in Georgia for the future.   

If, on the other hand, contracts for legal services are unique, hybrid contracts 

under Georgia law, as set forth in prior precedent, then this Court must consider 

the unique rules applicable only to the attorney-client relationship in deciding 

whether such contracts may be assigned.  The resolution of this fundamental issue 

has broad reaching implications for the practice of law in Georgia. 

1 Shari L. Klevens, Esq. (co-author of Georgia Legal Malpractice Law), Michaela 
C. Kendall, Esq. and Alanna G. Clair, Esq. also participated in the preparation of 
this brief.  
2 Notably, if permitted, an assignment arising out of an attorney-client relationship 
could be granted by either party to the contract.  Clients could assign their rights  to 
third parties and, conversely, attorneys could assign their client contracts to another 
attorney to perform.  Of course, this duality of the right to assign exists only if 
attorney-client contracts are indeed like all other contracts and assignable. 
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Against this backdrop, the practice of law in Georgia stands at a crossroads.  

Either the Court continues with historical precedents – stating that the practice of 

law and the corollary contracts for legal services are unique, requiring their own 

rules,  regulation, obligations, laws and implied terms – or the Court moves  down 

a different path toward allowing attorney-client contracts to become just another 

commercial endeavor subject to all of the common rules applicable to other 

contracts in Georgia.  In that way, this decision is a moment of some consequence 

in Georgia, especially for Georgia attorneys and clients. 

A. The Practice of Law is Unique3 and Differs From Other Contracts 
for Professional Services 

 The idea that the practice of law and its regulation (including the governance 

of the attorney client relationship and the corresponding contracts for legal 

services) is unique and not new.  Indeed, this Court was clear when it held in 

AFLAC, Inc. v. Williams, 444 S.E.2d 314, 316 (Ga. 1994) as follows: 

This court has the duty to regulate the practice of law. 
Sams v. Olah, 225 Ga. 497, 501, 169 S.E.2d 790 (1969), 
cert. denied, 397 U.S. 914, 90 S.Ct. 916, 25 L.Ed.2d 94 
(1970). In exercising this duty, we have sought to assure 

3 To quote this Court: the “relationship between a lawyer and client is a special one 
of trust that entitles the client to the attorney’s fidelity. This  ‘unique’ relationship 
is ‘founded in principle upon the elements of trust and confidence on the part of the 
client and of undivided loyalty and devotion on the part of the attorney.’” AFLAC, 
444 S.E.2d at 316 (quoting Demov, Morris, Levin & Shein v. Glantz, 53 N.Y.2d 
553, 556, 428 N.E.2d 387, 389, 444 N.Y.S.2d 55, 57 (1981)) (emphasis added) 
(other citations omitted).   
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the public that the practice of law ‘will be a professional 
service and not simply a commercial enterprise. The 
primary distinction is that a profession is a calling which 
demands adherence to the public interest as the foremost 
obligation of the practitioner.’ First Bank & Trust Co. v. 
Zagoria, 250 Ga. 844, 845, 302 S.E.2d 674 (1983). As an 
officer of the court, the lawyer’s obligation to the courts 
and the public is as significant as the obligation to clients. 
Sams, 225 Ga. at 504, 169 S.E.2d 790.  The relationship 
between a lawyer and client is a special one of trust that 
entitles the client to the attorney’s fidelity. See Ryan v. 
Thomas, 261 Ga. 661, 662, 409 S.E.2d 507 (1991); 
Freeman v. Bigham, 65 Ga. 580, 589 (1880). This 
‘unique’ relationship is ‘founded in principle upon the 
elements of trust and confidence on the part of the client 
and of undivided loyalty and devotion on the part of the 
attorney.’ Demov, Morris, Levin & Shein v. Glantz, 53 
N.Y.2d 553, 556, 428 N.E.2d 387, 389, 444 N.Y.S.2d 55, 
57 (1981). To force all attorney-client agreements into 
the conventional status of commercial contracts ignores 
the special fiduciary relationship created when an 
attorney represents a client. Fox & Associates Co., L.P.A. 
v. Purdon, 44 Ohio St.3d 69, 541 N.E.2d 448, 450 
(1989). 

(emphasis added). 

 This is not a principle unique to Georgia.  Indeed, many articles have been 

written that describe why and how the practice of law is distinct from other 

professional services.  See Joseph M. Perillo, The Law of Lawyers’ Contracts is 

Different, 67 FORDHAM L. REV. 443, 445 (Nov. 1998).  Indeed, most states 

recognize this single proposition as fundamental.  In Cohen v. Radio-Electronics 

Officers Union, Dist. 3, NMEBA, AFL-CIO, 645 A.2d 1248, 1258 (N.J. Super. Ct. 

App. Div. 1994), judgment modified and remanded sub nom. Cohen v. Radio-
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Electronics Officers Union, Dist. 3, NMEBA, 679 A.2d 1188 (N.J. 1996), the court 

described it aptly as follows: 

In light of the unique and special relationship between an 
attorney and a client, ordinary contract principles 
governing agreements between parties must give way to 
the higher ethical and professional standards enunciated 
by our Supreme Court.  A contract for legal services is 
not like other contracts. 

(internal citations omitted).  

 This is how the profession has been in Georgia and how it should remain.  It 

is the very nature of the profession as a calling that sets it apart, requiring special 

rules to protect the unique duties, responsibilities, and obligations associated with 

the practice of law.  Clients depend on it.  Attorneys, just like these amici, believe 

in it.  And, all Georgians benefit from it.  There are many examples to illustrate 

just how unique the attorney-client contract is, as exemplified below. 

B. Attorney-Client Contracts Are Inherently Different From 
Conventional Contracts 

   In Georgia, all citizens except attorneys and their clients are free to contract 

on any subject matter and on any terms, unless a statute or public policy prohibits 

such a contract and injury to the public interest clearly is apparent.  R.D. Legal 

Funding Partners, LP v. Robinson, 476 F. App’x 354, 360 (11th Cir. 2012); 

Brandon v. Newman, 532 S.E.2d 743, 746 (Ga. Ct. App. 2000).   Consequently, for 

all conventional contracts, Georgia maintains a public policy that the courts will 

246

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000085512&pubNum=711&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


not lightly interfere with the freedom of parties to contract.”4  Coleman v. B–H 

Transfer Co., 669 S.E.2d 141, 144 (Ga. 2008).   Yet, these rules do not apply to 

contracts for legal services.  Instead, contracts for legal services are subject to a 

whole litany of limitations and restrictions that are unique to those contracts.  

 The combination of the professional rules of conduct applicable to lawyers 

and the unique rules of contract law governing only attorney-client contracts serves 

not only to protect clients, but “to preserve the mystique of the practice of law as a 

special calling” and “to create respect for the legal profession and confidence in the 

system for the administration of law.”  See Perillo, supra, at 445, 444.  It is for this 

reason that the Supreme Court of Georgia has explained that “[t]o force all 

attorney-client agreements into the conventional status of commercial contracts 

ignores the special fiduciary relationship created when an attorney represents a 

client.”  AFLAC, Inc., 444 S.E.2d at 316 (1994); see also Greer, Klosik & 

Daugherty v. Yetman, 496 S.E.2d 693, 695-96 (Ga. 1998) (Fletcher, J., 

concurring).   

 As this precedent establishes, a contract between an attorney and a client is 

materially different from any other kind of contract.  Many of these differences 

have been articulated and applied by Georgia courts. 

4 Pursuant to OCGA § 13–8–2, it is when a contract goes against the policy of the 
law that it cannot be enforced by the courts. 
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1. Lawyers May Not Contract Freely for Legal Fees 

 In every contract other than contracts for legal services, the parties can freely 

agree on the price.  That is not the case for contracts for legal services.  Instead, 

regardless of what the parties agree, the fee in an attorney-client contract must be 

reasonable.  Ga. R. Prof’l Conduct 1.5; In re Graham, 697 S.E.2d 835 (Ga. 2010); 

In re Villani, 690 S.E.2d 614 (Ga. 2010); In re Cruse, 705 S.E.2d 664, 666 (Ga. 

2011).  As a result, while conventional contracts are subjected to an overarching 

freedom to contract that includes negotiating for a price or fee, an attorney-client 

fee agreement is subject to a reasonableness limitation by both the State Bar of 

Georgia (as a matter of discipline) or a court’s evaluation, guided by eight, non-

exclusive reasonableness factors set forth in Rule 1.5 (as a matter of enforcement).  

Ga. R. Prof’l Conduct 1.5, cmt. [1].  This includes placing the burden on the 

attorney as a party to the fee agreement to establish that the client understands the 

basis for the fee.  Ga. R. Prof’l Conduct 1.5, cmt. [2].  Thus, even if the lawyer and 

client both agree to a fee rate, if that rate is deemed unreasonable, it may not stand. 

2. The Parties May Not Contractually Waive All Conflicts of 
Interest  

 No other contract except the attorney-client contract includes within it a 

prohibition against having customers with conflicting interests.  Indeed, all other 

providers of professional services need not as a matter of law consider the interests 

of their customers or limit themselves to undivided loyalty to just one customer.  
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Yet, unlike a conventional contract where the parties have an overarching freedom 

to contract regardless of conflicts of interest either party to the contract may have, 

the Bar Rules limit an attorney’s ability to contract based on conflicts of interest.  

Instead, a level of impartiality is required of lawyers entering into a contract with a 

client that is not required in ordinary business contracts.  This includes limitations 

on the attorney’s own interests.  In contracting with a client for legal services, a 

lawyer must be impartial, such that his or her interests are not placed ahead of or in 

conflict with those of the client.  Tante v. Herring, 439 S.E.2d 5, 10 (Ga. Ct. App. 

1993) aff’d in part, rev’d in part, 453 S.E.2d 686 (Ga. 1994) and vacated in part 

on other grounds, 451 S.E.2d 130 (Ga. Ct. App. 1994). 

   The Bar Rules prohibit a lawyer from representing a client where “there is a 

significant risk that the lawyer’s own interests or the lawyer’s duties to another 

client, a former client, or a third person will materially and adversely affect the 

representation of the client.”  Ga. R. Prof’l Conduct 1.7(a).  Thus, a lawyer and 

client my not waive a direct conflict in contracting for legal services.  Ga. R. Prof’l 

Conduct 1.7(c).  This is true even if both the lawyer and the client understand the 

direct conflict and agree to waive it.  Registe v. State, 697 S.E.2d 804, 807 (Ga. 

2010) (explaining that such wavier is not valid “if the representation is prohibited 

by law or these rules, includes the assertion of a claim by one client against another 

client represented by the lawyer in the same or substantially related proceeding, or 
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involves circumstances rendering it reasonably unlikely that the lawyer will be able 

to provide adequate representation to one or more of the affected clients”) (internal 

citations omitted).5  Accordingly, while parties to an ordinary business contract 

may negotiate and waive any conflicts of interest, direct or otherwise, lawyers are 

limited by the law and may not do the same.   

3. A Client May Terminate A Contract For Legal Services 
Without Cause At Any Time 

 In every other contract, the parties decide the term of the contract.  If the 

parties agree, the term can be for as long or short as the parties agree.  But, this is 

not true for contracts for legal services.  A client in a legal fee agreement may 

terminate the attorney-client relationship with or without cause to do so – at any 

time, regardless of whether the parties expressly agreed otherwise.  Ga. R. Prof’l 

Conduct 1.16, cmt. [4]; AFLAC, Inc., 444 S.E.2d at 316.  While this would be 

considered a breach of contract under the law applied to ordinary business 

contracts containing a defined duration of the contract, a termination by a client of 

a fee agreement before the termination date is considered the exercise of a client’s 

fundamental right based on the fiduciary nature of the attorney-client relationship.  

AFLAC, Inc., 444 S.E.2d at 316; see also Martin v. Camp, 114 N.E. 46 (N.Y. 

5 While an indirect conflict may be waived, the attorney carries the burden of fully 
disclosing the possible effects of the attorney serving as legal counsel for the 
client, and the client must consent to this representation. Ga. R. Prof’l Conduct 
1.7(b).   
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1916).  This is because the rules developed and applied by this Court that are 

applicable only to contracts for legal services require that a client have the ability 

to terminate the relationship with an attorney when the client no longer is confident 

in the attorney’s professional integrity or judgment.  AFLAC, Inc., 444 S.E.2d at 

316.  Accordingly, unlike a conventional business contract where a party may not 

terminate a contract with a specified term without cause, a client may terminate an 

attorney-client agreement regardless of whether cause to do so exists and 

regardless of the term agreed.   

4. The Standard of Care for Performance Supersedes All 
Contractual Terms 

 In every other conventional business contract, the parties can agree on the 

standard by which performance can be measured.  Indeed, such contracts can 

increase or decrease the standard for measuring performance, with some contracts 

requiring gross negligence or recklessness before a breach of contract action 

accrues.  But, that is not true for attorneys.  Instead, an attorney is legally bound 

“to use such skill, prudence, and diligence as lawyers of ordinary skill and capacity 

commonly possess and exercise in the performance of the tasks which they 

undertake.”  Kellos v. Sawilowsky, 325 S.E.2d 757, 758 (Ga. 1985) (internal 

citations omitted); see also Hughes v. Malone, 247 S.E.2d 107, 110-11 (Ga. Ct. 

App. 1978).  This standard cannot and does not change regardless of what the 

parties agree.  It arises from the fiduciary nature of the relationship between the 
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lawyer and client and is defined by the Georgia Supreme Court, not the parties to 

the contract.  Hughes, 247 S.E.2d at 110.  Accordingly, a duty to act in accordance 

with the required skill, diligence, prudence and care is read into every contract 

between an attorney and client, regardless of whether this duty actually appears on 

the face of the contract. 

C. The Unique Rules Applicable To Contracts For Legal Services 
Are Necessary 

The unique rules developed by the Courts are not whimsical devices aimed 

at setting attorneys apart for the mere sake of doing so.  Instead, the rules, as 

developed over a century, are designed for specific purposes, not the least of which 

is the protection of clients.  There is no question that all of these rules limit the 

rights of both clients and attorneys to freely contract, but for good reason.  There 

are important reasons why Courts, not the parties, have dictated essential terms to 

contracts for legal services.  The terms and restrictions are necessary, indeed 

indispensible, to protecting the essential ingredients for the practice of law as a 

profession.  Each part is critical to a system that ensures the fair and impartial 

administration of justice. 

D. Like Other Provisions, Non-Assignability Has Been And Should 
Continue To Be An Inherent Part Of The Contract For Legal 
Services  

 As reflected above, there are core terms incorporated by Georgia Courts into 

every contract for legal services.  These terms control even if the terms of the 
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contract do not address these issues (and hence, express contract terms are 

rendered void when inconsistent with the implied terms).  These terms dictate the 

boundaries for price, performance, term, conflicts, and others.  These are not terms 

to which the parties can agree otherwise, or which the Legislature can6 (or ever 

6 Indeed, this judicially-created exception has occurred in other contexts.  In Gen. 
Dynamics Corp. v. Superior Court, 876 P.2d 487, 499-500 (Cal. 1994), the Court 
noted:  

The Herbster court agreed that public policy 
considerations supported one element of the retaliatory 
discharge cause of action, but concluded that was 
insufficient: ‘[W]e cannot,’ the court wrote, ‘separate 
plaintiff’s role as an employee from his profession. 
[U]nlike ... employees in [other] retaliatory discharge 
cases, attorneys occupy a special position in our society,’ 
the court said.  ‘The mutual trust, exchanges of 
confidence, reliance on judgment and personal nature of 
the attorney-client relationship demonstrate the unique 
position attorneys occupy in our society.... The attributes 
of the relationship are so important that we can not 
permit this expansion of the [retaliatory discharge] 
exception which would have a serious impact on that 
relationship....’ Those courts that have declined to permit 
in-house counsel to pursue retaliatory discharge claims—
in Balla, Herbster, and Willy—have rested their 
conclusion on two distinct grounds: First, because the 
fiducial qualities of their professional calling pervade the 
attorney-client relationship ‘lawyers are different.’ It is 
essential to the proper functioning of the lawyer’s role 
that the client be assured that matters disclosed to counsel 
in confidence remain sacrosanct; to permit in-house 
attorneys to file suit against their clients can only harm 
that relationship. Second, to the extent that the retaliatory 
discharge tort rests on underpinnings designed to secure 
fundamental public policies, a tort remedy for in-house 
counsel is redundant—such attorneys are under an ethical 
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should) change.  Notwithstanding the unique rules that have applied to contracts 

for legal services for over a century, the Legislature has never attempted to 

abrogate those rules or the ability of the Court to promulgate and enforce them. 

 The bottom line is that there are unique rules and terms that are read into 

contracts for legal services even where statutory construction might appear 

otherwise – and for good reason.  These implied terms protect the profession, the 

administration of justice, the Courts, and most importantly, Georgia citizens. 

 For years, it has appeared that the non-assignability of contracts for personal 

services was one of these implied terms.  Indeed, Judge George Carley, now 

former Chief Justice Carley, put it this way in Decatur North Assocs., Ltd. v. 

Builders Glass, Inc., 350 S.E.2d 795, 798 (Ga. App. 1986) (emphasis in original) 

(citing Cowart v. Singletary, 79 S.E. 196 (1913)): 

Contract rights coupled with liabilities, or involving a 
relation of personal confidence between the parties, 
cannot be transferred to a third person by one of the 
parties to the contract without the assent of the other. 

 
 This makes sense.  As noted in Mallios v. Baker, 11 S.W.3d 157, 168 (Tex. 

2000) (internal citations omitted): 

obligation to sever their professional relationship with the 
erring client in any event—meaning, in the case of in-
house counsel, resigning their employment.   

(internal citations omitted). 
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We acknowledge the distinction between market 
assignments involving purely economic transactions, 
such as involved in the case before us, and freestanding 
malpractice personal injury claim assignments that 
necessarily involve and invoke the unique lawyer-client 
relationship and duty of confidentiality; privity, and the 
duty of the lawyer that runs only to the client; the 
creation of possible commercial markets for such claims; 
and the demeaning of the legal profession along with the 
prospect of having attorneys defend themselves against 
strangers and the possibility of being forced to divulge 
confidential lawyer-client information in defending 
against assigned claims. 

Or, in Greene v. Leasing Associates, Inc., when the court held: 

The general rule in Florida is that a cause of action for 
legal malpractice may not be assigned or transferred. 
This rule is predicated upon the unique relationship 
between the lawyer and client. An injury resulting from 
an attorney's negligence in the representation of a client 
is personal to the client. Consequently, a cause of action 
arising from the breach of a lawyer's duty to a client can 
only be asserted by the client.  The main public policy 
reason behind the rule is that “the assignment of such 
claims could relegate the legal malpractice action to the 
market place and convert it to a commodity to be 
exploited and transferred to economic bidders who have 
never had a professional relationship with the attorney 
and to whom the attorney has never owed a legal duty.  

 
Greene v. Leasing Associates, Inc., 935 So.2d 21, 24 (Fla. Dist. Ct. App. 2006) 

(internal citations omitted); see also J. Randolph Evans and Shari L. Klevens, 

Georgia Legal Malpractice Law 114 (2011) (stating that “one Georgia court has 

recognized that liability arising out of the ‘engagement for personal services, 
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requiring skill, science, or peculiar qualifications’ are also nonassignable” and that 

existing Georgia law suggests “that such an action is unassignable.”)  

 As noted above, there are good reasons why the Courts have treated legal 

malpractice claims so differently from other types of claims, including when it 

comes to assignability.  A legal malpractice action implicates an array of issues 

that arise out of the rules, regulations, obligations, and duties applicable only to 

attorneys.  Indeed, the Georgia Supreme Court has for more than a century 

developed and applied these special rules to assure important protections for clients 

in comparison to other third parties.  Yet, the history of the legal profession in 

Georgia and the special or unique duties, obligations, and terms would be casually 

cast aside if a contract for legal services were treated like any other contract for 

purposes of assignability without reference to the implications on the profession 

and the attorney-client relationship.   

 The implications are serious.  If assignable, especially pursuant to a 

subrogation right, every lender, creditor, partner, limited partner, insurer, or other 

interested party could usurp the protections of the attorney-client relationship and 

actually strip the clients of their attorney-client based protections as provided and 

guaranteed in the Georgia Bar rules with the concept of assignment.  By pursuing 

the assigned legal malpractice claim, the third party (free from any concerns about 

the implications) can waive the attorney-client privilege and divulge even the most 
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protected secrets that a client may have conveyed to the attorney.  Notably, if 

permitted as a matter of subrogation, the client may not even have any input into 

whether the assignment should be permitted.  Unfortunately, it is the client who 

bears the consequences. 

 The unintended consequences of such a ruling are notable.  For example, if 

subrogated assigned claims are permitted, then it will be difficult for attorneys to 

measure conflicts – both multiple representation and successive representations – 

as contingent subrogation interests will exist from the moment of a transaction or 

representation until the actual transfer occurs. 

 The fact is that, like terms implicating the client’s right to terminate a 

contract or pay only a reasonable fee, assignability is a term that goes to the 

essence of the protections inherent in the attorney-client relationship.  These 

include confidences and secrets, conflicts of interest, and the standard of care. 

   As currently framed, it is indeed difficult to see how assignability of 

contracts for legal services – even styled as subrogation styled assignment – can be 

reconciled with the important longstanding attorney-client protections that Georgia 

courts have afforded.  Simply treating the attorney-client relationship like any 

other action (whether in contract or in tort) appears in derogation of the existing 

Georgia Supreme Court law holding such attorney-client contracts must be viewed, 

reviewed, and enforced differently than other contracts. 
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 Allowing the assignment of legal malpractice claims would serve not to hold 

the legal profession more responsible or protect clients more.  Instead, it would 

chip away at the higher professional standard to which the Courts have held both 

the legal profession and its contracts by demeaning the unique relationship and 

making it more like other contracts.  It would send the signal that the legal 

profession should be considered the functional equivalent of any other ordinary 

business – without all of the special protections the Courts have afforded clients 

over the years.  This should not be so.  Instead, the unique nature of the legal 

profession as the bearer of a fiduciary duty to its clients, and the distinct public 

policies that go along with that duty, should be upheld through the recognition, and 

treatment, of attorney-client contracts as different from conventional contracts.  To 

do otherwise does a disservice to the profession and those it serves.  The truth is 

the legal profession is better than that: 

In light of the unique and special relationship between an 
attorney and a client, ordinary contract principles 
governing agreements between parties must give way to 
the higher ethical and professional standards enunciated 
by our Supreme Court.  A contract for legal services is 
not like other contracts.    

Estate of Pinter v. Mc Gee,  679 A.2d 728, 733 (N.J. Super. Ct. App. Div. 1996) 

(emphasis added) (internal citations omitted). 

 Higher – not the same – is the standard for attorneys practicing in Georgia.  

Higher is what attorneys expect of themselves; higher is what clients deserve; and 
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higher is what this Court should deliver.  That means doing that which this Court 

has done in many other cases before – setting forth the boundaries for implied 

terms to the contracts for legal services so that the higher standards can be 

protected.  This has meant imposing a standard of care, the duty to avoid conflicts, 

a termination provision, a fee limitation – regardless of whether it appears in the 

contract as written (and is thus voided), or not.  In this case, it means continuing to 

hold that contracts for personal services are not assignable – just like the holding 

that contracts for legal services are terminable at will (among other distinctions).  

Such a holding is necessary to protect the important rights (like preserving the 

attorney-client privilege free from the waiver by third parties) that clients need and 

on which the administration of justice depends. 

 The risks of the failure to continue the Court’s past precedent on the non-

assignability of personal services contracts are not hypothetical.  When 

Pennsylvania decided to experiment with assignability, new companies emerged 

that advertised for the assignment of claims against attorneys.  The Overcharge 

Recovery Company published advertisements soliciting clients who had paid more 

than a twenty-five percent (25%) contingency to their plaintiffs’ attorney with the 

idea that it could recover back any overcharge.7  When confronted with this reality, 

Pennsylvania courts have begun moving away from this rule.  See, e.g., Frank v. 

7 See http://www.overcharge-recovery.com (accessed November 17, 2012). 
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TeWinkle, 45 A.3d 434, 441 (Pa. Super. Ct. 2012).  Georgia need not engage in 

such an experiment when the risks are so great and implications so severe. 

III. CONCLUSION 

The reason for this amicus brief is simple.  These amici are worried about 

the implications of the decision before this Court.  There is so much more at stake 

than just the outcome of a single case.  This is about the direction of a profession.  

It is a single but important moment in deciding whether the profession remains 

unique with special rules aimed at special protections for citizens, the Courts, and 

the State, or whether the profession becomes just another commercial enterprise.  

Because this profession is valued by both of these amici, they submit this brief.  It 

is one issue – one very important issue – on which both so wholeheartedly agree.  

In Matter of Cooperman, 633 N.E.2d 1069, 1071-72 (N.Y. 1994) (internal citations 

omitted), the Court put it this way: 

The particular analysis begins with a reflection on the 
nature of the attorney-client relationship. Sir Francis 
Bacon observed, ‘[t]he greatest trust between [people] is 
the trust of giving counsel’. This unique fiduciary 
reliance, stemming from people hiring attorneys to 
exercise professional judgment on a client's behalf—
‘giving counsel’—is imbued with ultimate trust and 
confidence. The attorney’s obligations, therefore, 
transcend those prevailing in the commercial market 
place. The duty to deal fairly, honestly and with 
undivided loyalty superimposes onto the attorney-client 
relationship a set of special and unique duties, including 
maintaining confidentiality, avoiding conflicts of interest, 
operating competently, safeguarding client property and 
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honoring the clients' interests over the lawyer’s . To the 
public and clients, few features could be more paramount 
than the fee—the costs of legal services. The Code of 
Professional Responsibility reflects this central ingredient 
by specifically mandating, without exception, that an 
attorney ‘shall not enter into an agreement for, charge, or 
collect an illegal or excessive fee’ (DR 2–106[A] ), and 
upon withdrawal from employment ‘shall refund 
promptly any part of a fee paid in advance that has not 
been earned’ (DR 2–110[A][3] ).  Accordingly, attorney-
client fee agreements are a matter of special concern to 
the courts and are enforceable and affected by lofty 
principles different from those applicable to 
commonplace commercial contracts. 

All these amici request is that the Court consider the “lofty principles 

different from those applicable to commonplace commercial contracts” and reject 

any notion that contracts for legal services are assignable. 

 Respectfully submitted, this 19th day of November, 2012. 
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I. INTRODUCfiON 

Pursuant to Georgia Supreme Court Rule 23 and the grant of certiorari on June 

18, 2012, the State Bar of Georgia respectfully submits this Amicus Curiae Brief to 

address a holding in the decision of the Court of Appeals of Georgia in Villanueva v. 

First American Title Insurance Co., 313 Ga. App. 164 (2011). 

II. STATEMENT OF IDENTITY AND INTEREST 

The State Bar of Georgia ("hereinafter "the Bar"), under the supervision of this 

Court, is the governing body of the legal profession in Georgia. It includes all attorneys 

licensed to practice law in Georgia. The Bar takes no position as to which party should 

prevail in this matter. However, as custodian and caretaker of the unique qualities of the 

legal profession, the Bar is justifiably concerned with the far-reaching effect of 

assignability of legal malpractice claims that may adversely impact both the legal 

profession and the public which extend far beyond the interests of the parties. 

III. JURISDICfiON 

The State Bar of Georgia concurs that this court has jurisdiction pursuant to Ga. 

Const. of 1983, art. VI, sec. VI, para. V. 

IV. THE JUDGMENT APPEALED 

The State Bar of Georgia concurs in the parties' statements of the judgment in the 

case below. 

V. STATEMENT OF FACfS AND PROCEDURAL HISTORY 

The State Bar of Georgia concurs in the parties' statements of the facts and 

procedural history of the case below. 
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( VI. ENUMERATION OF ERROR 

The Court of Appeals erred in holding that legal malpractice claims may be 

assignable. 

VII. ARGUMENT AND CITATION TO AUTHORITY 

When the Court of Appeals validated the assignment of legal malpractice claims, 

it disregarded authorities that cast light on: (!) the meaning of terms used at the time of 

enactment of O.C.G.A. § 44-12-24, (2) the special status and hybrid tort-contract nature 

of actions for professional malpractice, and (3) the heavy weight of authority in other 

jurisdictions. See Villanueva, 313 Ga. App. at 168. As amicus curiae, the Bar does not 

seek to inject issues foreign to the litigation but does properly raise arguments not made 

by the parties. 4 AM. JUR. 2d Amicus Curiae § 7· 

A. THE COURT OF APPEALS FAILED TO CoNSIDER TilE MEANING AT TilE TIME OF 

ENACTMENT OF TERMS USED IN O.C.G.A. §44-12-24 (ORIGINALLY ENAcrED 

AS CIVIL CODE 1895, § 3079 ), AND THEREBY MISCONSTRUED TilE STATUTE. 

O.C.G.A. § 44-12-24, first enacted in 1895, provides that "a right of action is 

assignable if it involves, directly or indirectly, a right of property. A right of action for 

personal torts or for injuries arising from fraud to the assignor may not be assigned." 

See Civil Code 1895, § 3079; Civil Code 1910, § 3655; Code 1933, § 85-1805. 

O.C.G.A. § 1-3-1 requires that "In all interpretations of statutes, the courts shall 

look diligently for the intention of the General Assembly, keeping in view at all times the 

old law, the evil, and the remedy. . .. In all interpretations of statutes, the ordinary 

signification shall be applied to all words, except words of art .... " Statutes should be 

construed to effectuate the plain meaning of the language used in its context, as it would 

have been understood by knowledgeable members of the public at the time of its 
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( enactment. See generally, Antonin Scalia, A MATTER OF INTERPRETATION: FEDERAL 

COURTS AND THE LAW 22 (Princeton Univ. Press 1997); Antonin Scalia and Bryan Garner, 

READING LAW: THE INTERPRETATION OF LEGAL TExTs (2012). 

The Court of Appeals in deciding a question of first impression in Georgia, which 

depends upon correct interpretation of O.C.G.A. § 1-3-1, did not refer to any sources 

existing at the time of enactment of the statute to determine what terms then meant. 

Rather, the court relied solely upon obiter dicta in a case decided 63 years later with 

scant analysis, which in turn relied solely upon an unspecified edition of Black's Law 

Dictionary. Villanueva, 313 Ga. App. at 168, citing Hubbard v. Ruff, 97 Ga. App. 251, 

253, 103 S.E.2d 134 (1958)("main question presented for consideration is whether a wife 

may in this state recover damages for injuries to property negligently caused by her 

husband.") 

B. A CLAIM AGAINST AN ATIORNEY FOR CONVERSION OF CLIENT FuNDS IS A 

NON-AsSIGNABLE "PERSONAL TORT." 

{1) THE YEAR BEFORE ENACTMENT OF CIVIL CODE 1895, § 3079 (NOW 

O.C.G.A. § 44-12-24), THIS COURT VIEWED CONVERSION OF 

PROPERlY ASA "PERSONAL TORT." 

Cases prior to enactment of the statute that used the term "personal tort" may 

help the Court determine the meaning of the term when the statute was enacted, even 

though the term may not have been part of the holdings and the context may have been 

different from this case. 

The Court of Appeals apparently did not consider that the year before enactment 

of the statute in question, this Court in Parker v. Barlow, 93 Ga. 700 (1894), classified 

conversion of timber by an executor of an estate as a "personal tort" of the executor. 
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( Knowledgeable members of the General Assembly were presumably aware of the 1894 

Parker decision when, in 1895, they passed this statute. Because the term "personal 

tort" in Georgia case law at the time of enactment encompassed a claim for conversion 

of personal property, that term in the statute should be interpreted to include claims for 

misappropriation of personal property and funds, whether characterized by a party as 

conversion, negligence, breach of fiduciary duty or breach of contract. 

Parker was consistent with holdings in other states before 1895. See, e.g., 

Whitney v. Pinney, 51 Minn. 146, 53 N.W. 198 (Minn. 1892)(personal tort of conversion 

of timber); Pearce v. Foote, 113 Ill. 228, 240 1885 WL 8178 (Ill. 1885)(grain options 

broker sued for personal tort of conversion); Daily's Adm'r v. Daily, 66 Ala. 266, 1880 

WL 1349 (Ala. 188o)("conversion would be the personal tort of the administrator"); lues 

v. Tregent, 29 Mich. 390, 1874 WL 3498 (Mich. 1874)("conversion by the officer, 

instead of being an official act, would be a mere personal tort"); Rocco v. Cicalla, 59 

Tenn. 508, 1873 WL 3819 (Tenn. 1873)("if the administrator convert the property it is a 

personal tort"). 

Similarly, in Pratt v. Brewster, 52 Conn. 65, 1884 WL 1067 (1884), the only 

published decision in the United States before 1895 that addressed classification of a 

claim against an attorney for loss of client funds, the court found that the attorney is 

"liable in tort for such negligence," and that "it makes no difference that an action on the 

implied contract could have been maintained, nor that he had made an express contract 

to pay over the money." 52 Conn. at 65. While not part of the court's holding, the court 

recited without comment a party's description of the claim for loss of client funds as a 

"personal tort." 52 Conn. at 70. 
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( 
(2) THE TERM "RIGIIT OF PROPERTY" IN 1895 REFERRED PRIMARILY TO 

DEEDS AND TITLES RATHER THAN A TORT CLAIM FOR 

MISAPPROPRIATION OR CONVERSION OF PROPERTY. 

The Court of Appeals did not consider that the term "right of property" as used in 

Georgia cases before 1895 referred primarily to deeds and titles to real or personal 

property, rather than tort claims for theft or loss of property, whether categorized as 

conversion, fraud or negligence. While specific issues and holdings in those cases may 

not be on "all. fours" with this case, the usage of the term "right of property" may cast 

light on the meaning of that term when the statute was enacted. See, e.g., Freeman v. 

Prendergast, 94 Ga. 369, 21 S.E. 837 (1894)("rights of property" discussed in context of 

trust deed); Garrard v. Hull, 92 Ga. 787, 20 S.E. 357 (1894)0and title); Nunnally v. 

Owens, 90 Ga. 220, 15 S.E. 765 (1892)(land title). See also O.C.G.A. § 18-3-

50(attachments on personal property), Laws 1814, Cobb's 1851 Digest, p. 72; Laws 1855-

56, p. 25, § 34; Laws 1887, p. 40, § 1, formerly Code 1863, § 3235; Code 1868, § 3246; 

Code 1873, § 3322; Code 1882, § 3322; Civil Code 1895, § 4569; Civil Code 1910, § 5115; 

Code 1933, § 8- 801.• 

1 First American may point to Sullivan v. Curling, 149 Ga. 96, 99 S.E. 533 (1919) 
(certain choses in action assignable, including "causes of action arising from tort which 
affect the estate rather than the person of the individual who is injured. Under the latter 
head are claims arising from the carrying away or conversion of personal property; from 
the fraudulent misapplication of funds by the officer of a bank .... "). However, 
Sullivan post-dates O.C.G.A. § 44-12-24 by almost a quarter century and thus is 
inapplicable to any analysis of the definition of terms at the time of the statute's 
enactment. Moreover, Sullivan did not address the attorney-client relationship but 
rather the situation where a partnership was wronged by the destruction of timber and 
one partner assigned the claim to the other. Unlike this relationship, legal malpractice 
is a hybrid tort based on the special relationship of trust and confidence between an 
attorney and his client. See Part C, below. 
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( c. LEGAL MALPRACI1CE ACI10NS ARE HYBRID OF TORT AND CoNTRACT 

REQUIRING PROOF OF BREACH OF A PROFESSIONAL STANDARD OF CARE. 

"In light of the unique and special relationship between an attorney and a client, 

ordinary contract principles governing agreements between parties must give way to the 

higher ethical and professional standards enunciated by our Supreme Court. A contract 

for legal services is not like other contracts." Cohen v. Radio-Electronics Officers Union, 

Dist. 3, NMEBA, AFL-CIO, 275 N.J. Super. 241, 259, 645 A.2d 1248, 1258 (App. Div. 

1994) judgment modified and remanded sub nom. Cohen v. Radio-Electronics Officers 

Union, Dist. 3, NMEBA, 146 N.J. 140, 679 A.2d 1188 (1996). "The practice oflaw [is] 'a 

professional service and not simply a commercial enterprise. The primary distinction is 

that a profession is a calling which demands adherence to the public interest as the 

foremost obligation of the practitioner."' AFLAC, Inc. v. Williams, 264 Ga. 351, 353(1), 

444 S.E.2d 314 (1994) quoting First Bank & Trust Co. v. Zagoria, 250 Ga. 844, 845, 302 

S.E. 2d 674 (1983). 

Lawyers are not and should not be treated as mere widget-makers. "To force all 

attorney-client agreements into the conventional status of commercial contracts ignores 

the special fiduciary relationship created when an attorney represents a client." I d. at 

353. Unfortunately, the Court of Appeals recognizes no distinction between malpractice 

claims arising from breach of the unique duties of the legal profession and a simple 

contract claim against any commercial vendor. The Court of Appeals' decision below 

puts the practice of law on a path toward ordinary commercial enterprises and in doing 

so disregards the line of precedent that consistently has treated lawyers differently. 

This Court in AFLAC recognized the unique nature of the attorney-client 

relationship and observed how typical contract principals do not and cannot apply. 
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( AFLAC noted that "a client has the absolute right to discharge the attorney and . 

terminate the relation at any time, even without cause." I d. quoting White v. Aiken, 197 

Ga. 29, 32, 28 S.E. 2d 263 (1943). A client's termination of his lawyer "is not a breach of 

the contract of employment but the exercise of his right." I d. quoting Dorsey v. Edge, 75 

Ga. App. 388, 392, 43 S.E. 2d 425 (1947). AFLAC noted that a client's right to end the 

relationship "is a term of the contract implied by public policy." I d. In so holding, this 

Court recognized that the attorney-client relationship has special features that cannot be 

contracted away as can features in typical contracts for services. 

This Court has long recognized that the relationship between attorney and client 

is one of special trust that requires complete fidelity. See AFLAC at 353(1). The 

relationship is unique because it is "founded in principle upon the elements of trust and 

confidence on the part of the client and of undivided loyalty and devotion on the part of 

the attorney." I d. quoting Demov, Morris, Levin & Shein v. Glantz, 53 N.Y.2d 553, 556, 

428 N.E.2d 387 (1981}. 

Subjected to limited exceptions, attorneys have a special obligation to "maintain 

in confidence all information gained in the professional relationship with a client ... ." 

Rule of Prof. Conduct 1.6. Allowing the assignment of legal malpractice claims would 

negatively impact attorneys' duties of confidentiality. See Picadilly, Inc. v. Raikos, 582 

N.E. 2d 338, 342 (Ind. 1991) ("Assignment of legal malpractice claims would weaken at 

least two standards that define the lawyer's duty to the client: the duty to act loyally and 

the duty to maintain client confidentiality."); Wagener v. McDonald, 509 N.W.2d 188, 

191 (Minn. Ct. App. 1993) ("assignment would be incompatible with the attorney's duty 

to maintain confidentiality"). If a lawyer must maintain confidentiality to his client, 

even when that client has assigned a legal malpractice claim, the lawyer is unable to 
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( defend himself. The duty of confidentiality, as set forth in Rule 1.6, necessitates that 

legal malpractice claims be unassignable. 

Lawyers are not just vendors but are subject to a special set of rules. The legal 

profession is unique in that it is subject to extensive regulation by the Supreme Court. 

Attorneys cannot by contract exempt themselves from their professional responsibility, 

including but not limited to duties of competence (Rule of Prof. Conduct 1.1), diligence 

(Rule of Prof. Conduct 1.3), communication with the client (Rule of Prof. Conduct 1.4), 

reasonableness offees (Rule of Prof. Conduct 1.5), confidentiality (Rule of Prof. Conduct 

1.6), non-waivable conflicts of interest (Rule of Prof. Conduct 1.7 through 1.9), 

safekeeping of client property (Rule of Prof. Conduct 1.15), truthfulness (Rule of Prof. 

Conduct4.1), etc. 

Arising from the unique duties arising in the attorney-client relationship, legal 

malpractice claims are a unique hybrid including aspects of both contract and tort. See, 

e.g., Gurski v. Rosenblum & Filan, LLC, 276 Conn. 257, 259-60, 267, 885 A.2d 163 

(2005) (characterizing legal malpractice claim as hybrid contract and tort action, and 

prohibiting assignment thereof to adversary in same litigation that gave rise to 

malpractice claim); Higa v. Mirildtani, 55 Haw. 167, 517 P.2d 1 (Haw. 

1973)(characterized legal malpractice actions as "hybrids of tort and contract ... which 

have as their gravamen injury to intangible property interests"); Bailey v. Pocaro & 

Pocaro, 701 A.2d 916, 920 (N.J.Super.Ct.App.Div.1997)("a legal malpractice claim is 

hybrid itself, consisting of a blend of contract and tort elements"). 

All claims of professional malpractice - legal, medical, engineering, etc. - are 

governed by O.C.G.A. § 9-11-9.1, which requires an expert affidavit to accompany all 

complaints alleging deviations from the applicable standard of care of such 
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professionals generally under similar and like surrounding circumstances. Legal 

malpractice plaintiffs must establish three elements: "(1) employment of the defendant 

attorney, (2) failure of the attorney to exercise ordinary care, skill and diligence, and (3) 

that such negligence was the proximate cause of damage to the plaintiff." Allen v. 

Lejkoff, Duncan, Grimes & Denner, P.C., 265 Ga. 374, 375, (1995) quoting Rogers v. 

Norvell, 174 Ga. App. 453, 457 (1985). This duty is "determined by the degree of skill 

and care ordinarily employed by their respective professions under similar and like 

surrounding circumstances." Allen, 265 Ga. at 375 quoting Housing Authority of 

Atlanta v. Greene, 259 Ga. 435, 436 (1989). The elements required for proof of legal 

malpractice claims are clearly distinguished from mere contract claims, which require 

only: "0) breach and the (2) resultant damages (3) to the party who has the right to 

complain about the contract being broken." Kuritzky v. Emory University, 294 Ga. App. 

370, 371 (2008). Mere contract claims do not require duties of care and diligence that 

are essential to claims of malpractice. 

Therefore, due to the historically distinctive characteristics of the legal profession 

and of legal malpractice claims, claims for legal malpractice should be considered a 

unique hybrid of contract and tort, personal to the parties and non-assignable as 

"personal torts" under O.C.G.A. § 44-12-24.2 

• It is worth noting that permitting the assignment oflegal malpractice claims could open the door to any 
number of troubling and problematic questions. For example, should clients be pennitted to assign a Bar 
grievance against an attorney? When a client hires an attorney, should that attorney be pennitted to, 
without authorization, assign the representation to a different attorney not of the client's choosing? The 
unguided precedent of the Court below potentially impacts these and other questions. 
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( D. THE HEAVY AND PERSUASIVE WEIGHT OF AUTHORITY IN OTHER 

JURISDICITONS, BASED UPON SOUND CoNSIDERATIONS OF PUBLIC POLICY, IS 

THAT CLAIMS OF LEGAL MALPRACTICE ARE NOT AsSIGNABLE. 

The majority rule in the United States is that claims of legal malpractice cannot 

be assigned. See 6 Am. Jur. 2d Assignments 57, Particular torts as personal and 

nonassignable-Malpractice or breach of fiduciary duty; See also Anthony J. Sebok, THE 

INAUTHENTIC CLAIM, 64 Vand. L. Rev. 61 (Jan. 2011). See also Mallen, Ronald E. and 

Smith, Jeffrey M., Legal Malpractice, Thompson West Publishing§ 7-12 (2011) (survey 

of judicial decisions and finding most states generally prohibit assignment). Most, 

though not all, of the states that have barred the practice have done so on public policy 

grounds.3 

( 
3 Mallen and Smith note that courts typically find the public policy considerations 
discussed in Goodley v. Wank and Wank, Inc., 62 Cal. App. 3d 389 (2d Dist. 1976), 
discussed below, to be persuasive. There is room for debate as to the number of states 
that ban assignment of legal malpractice claims; however, it is clear that most states 
generally do so. A sample of decisions generally barring or addressing the assignment of 
legal malpractice claims based on public policy, statute, or other grounds include: 
Goodley v. Wank and Wank, Inc., 62 Cal. App. 3d 389 (2d Dist. 1976); Roberts v. 
Holland & Hart, 857 P. 2d 492 (Colo. App. 1993); Cont'l Cas. Co. v. Pullman, 709 F. 
Supp. 44 (D. Conn. 1989); Gurski v. Rosenblum and Filan, LLC, 276 Conn. 257 (2005) 
(while not issuing per se ban, court held public policy considerations warrant the 
barring of an assignment of a legal malpractice action to an adversary in the underlying 
litigation); Law Office of David J. Stem, P A. v. Security National Service, Inc., 969 So. 
2d 962 (Fla. 2007) (subject to limited exceptions, legal malpractice claims generally not 
assignable); Picadilly, Inc. v. Raikos, 582 N.E.2d 338, 342 (Ind. 1991); Bank IV Wichita 
v. Am et al., 827 P.2d 758 (Kan. 1992); Coffey v. Jefferson County Board of Education, 
756 S.W.2d 155 (Ky. App. 1988); Taylor v. Babin, 13 So.3d 633 (La. App. 1st Cir. 2009); 
Wagener v. McDonald, 509 N.W.2d 188 (Minn. Ct. App. 1993); Earth Science Labs, Inc. 
v. Adkins & Wondra, P.C., 523 N.W. 2d 254 (Neb. 1994); Aleman Services, Corp. v. 
Samuel H. Bullock, P.C., et al., 925 F.Supp. 252 (D.N.J. 1996) affd 124 F.3d 185 (3d Cir. 
1997); Can Do, Inc. Pension and Profit Sharing Plan and Successor Plans v. Manier, 
Herod, Hollabaugh & Smith, 922 S.W.2d 865 (Tenn. 1996); Zuniga v. Groce, Loeke & 
Hebdon, 878 S.W. 2d 313 (Tex. App. 1994); MNC Credit Corp. v. Sickles, 497 S.E.2d 331 
(Va. 1998); and Delaware CWC Liquidation Corp. v. Martin, 584 S.E.2d 473 (W.V. 
2003). 
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( 

\. 

Jurisdiction after jurisdiction has emphasized the negative implications including 

the "relegat[ion][of] the legal malpractice action to the market place and conver[sion] 

[of it] to a commodity to be exploited and transferred to economic bidders." Picadilly, 

Inc. v. Raikos, 582 N.E.2d 338, 342 (Ind. 1991). The court in Botma v. Huser, 39 P.3d 

538, 542 (Ariz. Ct. App. 2002) (citing Zuniga v. Groce, Locke & Hebdon, 878 S.W.2d 

313, 318 (Tex. App. 1994), noted multiple negatives to the practice of malpractice 

assignment: 

To allow assignment of legal malpractice claims . . . would cause 
immeasurable damage to attorney-client relationships, to the tort system, to 
the court system, and to the public's sense of justice; it would give too much 
substance to the cynical belief of some that 'lawyers will take any position, 
depending upon where the money lies, and that litigation is a mere game and 
not a search for truth.' 

The seminal case is Goodley v. Wank and Wank, Inc., 62 Cal. App. 3d 389 (2d 

Dist. 1976), which held: 

It is the unique quality of legal services, the personal nature of the 
attorney's duty to the client and the confidentiality of the attorney-client 
relationship that invoke public policy considerations in our conclusion that 
malpractice claims should not be subject to assignment. The assignment of 
such claims could relegate the legal malpractice action to the market place 
and convert it to a commodity to be exploited and transferred to economic 
bidders who have never had a professional relationship with the attorney 
and to whom the attorney has never owed a legal duty, and who have never 
had any prior connection with the assignor or his rights. The commercial 
aspect of assignability of chases in action arising out of legal malpractice is 
rife with probabilities that could only debase the legal profession. The 
almost certain end result of merchandizing such causes of action is the 
lucrative business of factoring malpractice claims which would encourage 
unjustified lawsuits against members of the legal profession, generate an 
increase in legal malpractice litigation, promote champerty and force 
attorneys to defend themselves against strangers. The endless 
complications and litigious intricacies arising out of such commercial 
activities would place an undue burden on not only the legal profession but 
the already overburdened judicial system, restrict the availability of 

168 

281



( competent legal services, embarrass the attorney-client relationship and 
imperil the sanctity of the highly confidential and fiduciary relationship 
existing between attorney and client. 

Id. at397. 

More recently, in Querrey & Harrow, Ltd. v. Transcontinental Ins. Co., 861 N.E. 

2d 719 (Ind. Ct. App. 2007), opinion summarily adopted, 885 N.E. 2d 1235 (Ind. 2008), 

the court surveyed opinions from other jurisdictions and held as a matter of public 

policy that subrogation or assignment of legal malpractice action should not be allowed. 

The court noted: "[W]hen 'lawyers must be conce[r]ned about their potential liability to 

third parties, the resultant self-protective tendencies may deter vigorous representation 

of the client. Attention to third-party risk might cause the. attorney improperly to 

consider 'personal interests' or 'the desires of third parties' above the client's interests. 

This would contravene the lawyer's duty of loyalty to the client."' Id. quoting Key bank 

National Association v. Shipley, 846 N.E. 2d 290, 300 (Ind. Ct. App. 2006), quoting 

Jack I. Samet et al., The Attack on the Citadel of Privity, 20 A.B.A. Winter Brief 9, 40 

(1991). Moreover, "Assignment of legal malpractice claims "would weaken at least two 

standards that define the lawyer's duty to the client: the duty to act loyally and the duty 

to maintain client confidentiality."' I d. at 722 quoting Picadilly, 582 N.E. 2d at 342. 

The negative implications addressed above have come to fruition in jurisdictions 

permitting assignment of legal malpractice claims. In Frank v. Tewinkle, 45 A.3d 434 

(Pa. Super. 2012), a suspended attorney solicited and subsequently purchased 

malpractice claims for $250.00 plus a cut to the original litigant. Id. at 437· The 

solicitation at issue represented to personal injury plaintiffs that they were "robbed" if 

their original attorneys took more than a 25% contingency. !d. Upon appellate review, 

the court attempted to craft a line between assignment of legal malpractice claims, 
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( which Pennsylvania permits, and champerty, which the state does not. !d. at 437-440. 

The facts addressed by the Frank Court demonstrate the inevitable outcome of opening 

the road to assignment oflegal malpractice claims. 

The policy concerns emphasized in the cases cited above apply equally in Georgia 

today. 

VIII. CONCLUSION 

Based on the foregoing, it is suggested that the decision below was in error in 

regard to assignment of legal malpractice claims. The court below failed to 

consider historical precedent reinforcing that legal malpractice claims be unassignable. 

The court further ignored that claims of legal malpractice require a breach of 

professional standards and that such claims are a hybrid of tort and contract. The court 

ignored that the attorney-client relationship is not a typical commercial enterprise and 

that parties cannot contract away certain duties inherent to the relationship. The court 

also failed to recognize the unique status the attorney-client relationship holds in 

Georgia jurisprudence. Finally, the court ignored Georgia's sister jurisdictions, the 

majority of which proscribe assignment of legal malpractice claims on public policy 

grounds. Accordingly, this Court should overturn that part of the Court of Appeal's 

decision which held that attorney malpractice claims are assignable. 
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