
REQUEST FOR CONSIDERATION OF PROPOSED LEGISLATION 

TO: Robin Frazer Clark, Georgia Bar President 
robinclarki1Vgatrialla\vvers.net 

Nicholas C. Moraitakis, Chair, Advisory Comminee on Legislation 
nick@mktriallaw.com 

Tom Boller 
tom@gacapitolpartners.com 

FROM: John E. Taylor, Co-Chair, Legislative Subcommittee, 
Executive Committee, Real Property Law Section, 
john(tilta ylorlega l.net 
770-587-9777 

RE: Proposed Prohibition ofTransfer Fee Covenants (copy al1ached) 

DATE: August 28, 2012 

••• 

·n,e Executi ve Committee, Real Property Law Section. submilted a Req uest pursuant to Section 
1.02 (a) (I) of Standing Board Policy 100, regarding this matter on August 30, 20 10. The 
Request was approved, and the subject proposed bill was submitted to the General Assembly for 
the 20 11 legislative session. The bil l. despite little if any opposition. failed to pass. h is hereby 
re-submitted for consideration. 

(i) The specific legislation, if any, which is pending or proposed : 

·n,e attached proposed legislation wou ld be an add ition to the Georgia Code and reflected 
as new§ 44- 14-14. 

(ii) A s ta tement of the issues addressed by the legis lation: 

Transfer fee covenants provide that, upon each sale of a parcel of property subject to the 
covenants (e.g., each lot in a subdivision), a transfer fee (typically equal to I% of the 
sales price) must be paid to a private third party (typically the property's developer or its 
trustee), who otherwise has no connection to the property or the tmnsaction. The 
developer or other seller establishes the covenant by either recording a covenant in the 
local publ ic record or including the covenant in the deed for the property or any portion 
of it. Typically, these covenants are in effect for 99 years and are appl ied to residential 
propert~ies, although they are also of concern in regard to commercial properties. 

The proposed bill exempts from its proposed prohibition legitimate fees and assessments 
payable to condominium and property owners' associations, certain entities regulated by 
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the PSC (especially railroads) and community land trusts. These excepts derive from 
discussions with the various interest groups in the earlier effort to pass the biU. 

(iii) A summary of the existing law: 

The status of these covenants under existing law i.s unclear. Proponents of the covenants 
argue that they constitute · 'covenants nmning with the land" and are therefore 
enforceable. Critics argue that they do not satisfy the requjrcments for ·•running with the 
land" and therefore do not bind successors in ownership. Since the use of these 
covenants is relatively new, to our knowledge dispositive case law docs not exist. Many 
states have restricted or prohibited transfer fees to prevent consumers from being 
exploited. Most states that have considered the issue ban these covenants outright. Other 
impose various restrictions. 

(iv) Principal known proponents or opponents of the legislation and, if possible, a brief 
statement of the reasons for opposition or support by the other interests: 

Proponents of these covenants. such as Freehold Capital Panners, argue that these 
transfer fees represent a future income stream that can be monetized, and perhaps 
eventually pooled together for securitization (just as mortgages have been), enabling land 
owners to sell their transfer fee interests in the securities markets and thus creating a 
source of capital that can be used to pay off mortgage loans. other debt, develop 
infrastn1cture and so on. Opponents, including the American Land Title Association 
(''ALTA'), counter that these covenants: 

·'force consumers to pay more to own property in a less secure land 
transfer ·system. TI1ese covenants require consumers to pay thousands of 
dol lars to third parties that hold no ownership interest in the property for 
the right to buy or sell real estate. These covenants provide no benefit to 
consumers or the publ ic, but rather cost consumers money. complicate the 
safe, efficient and legal transfer of real estate and depress home prices:· 

(quoted &om ALTA Private Transfer Pee Covenant One Pager). As noted above, 
the responses of the states that have considered the matter range from prohibiting 
the fee covenants outright to prescribing specified limitations and requiring 
certain disclosures. 

(v) A listing of any other committees or sect.ions which may have an interest in the 
legislation and a certification that any s uch committees bave been provided a copy of the 
proposal simultaneous to its transmission to the Ad~1isory Committee on Legislation: 

We are unaware of any other committees or sections which may have an interest 
in the legislation. The bill was drafted in close consu ltation with altomeys who 
represent condominium and homeowner and property owner associations. The 
bill as attached also reflects revisions made in response to comments received 
during the 20 11 -2012 biennial session of the General Assembly. 
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(vi) Tbe position whicl1 the committee, section or group recommends be adopted by the 
State Bar: 

The Executive Committee of the Real Property Law Section voted on August 28, 
2010, to introduce th is bill at the prior biennial session of the Genera l Assembly. 
The Committee believes that transfer fee covenants, if their use is not curbed by 
this bill or other legislation to prohibit or prescribe adequate limitations and 
requirements on their use. are likely to impose increased and unnecessary risk 
upon title examiners and title a!lomeys and to increase the cost and complexity of, 
and the time required to close, real estate transactions. In addition, these 
covenants are potential restraints on alienation which would impact the abi lity of 
subsequent selle1-s to sell tl1e property unrestricted. They also create the 
opportunity for sellers to hide and camouflage fees to which they would 
ultimately be entitled for decades upon !he subsequent resale of the same 
property. 
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A BILL TO BE ENTITLED 
AN ACT 

To amend Article I of Chapter 14 of Title 44 of the Official Code of Georgia Annotated, 
relating generally to mortgages, conveyances to secure debt, and liens, so as to prohibit a 
fee for a future conveyance of real property except under limited circumstances; to 
provide for a definition; to provide for related matters; to provide for an effective date; to 
repeal conflicting laws: and for other purposes. 

BELT ENACTED BY Tf-IE GENERAL ASSEMBLY OF GEORGIA: 

SECTION 1. 

Article 1 of Chapter 14 of Title 44 of lhe Official Code of Georgia Annotated, relating 
generally to mortgages, conveyances to secure debt, and I iens, is amended by adding a 
new Code section to read as follows: 

"44-14-14. 

(a) As used in this Code section, the term "conveyance of real property•· shall mean a 
conveyance or other transfer of an interest or estate in real property. 

(b) A restriction or covenant running with the land app licable to lhe conveyance of 
real property that requires a transferee or transferor of real property or the transferee's or 
transferor's heirs, successors, or assigns to pay a declarant or other person imposing the 
restriction or covenant on the property or a lhird party designated by such declarant or 
other person, or a successor, assignee, or designee of any thereof, a fee in connect ion 
with a future transfer of the property shall be prohibited. A restriction or covenant 
runn ing with the land that violates tllis Code section or a lien purporting to encumber tl1e 
land to secure a right under a restriction or covenant running wiU1 the land that violates 
this Code section shall be void and unenforceable. 

(c) The foregoing subsection '•(b)" shall not apply to a restriction or covenant that 
requires a fee associated with the conveyance of property to be paid to: 

(I) An association formed for the purposes of exercising U1e powers of the 
association of any condominiwn c reated pursuant to Article 3 of Chapter 3 
of this title, the "Georgia Condominium Act'"; 

(2) A property owners' association formed for the purposes of exercising the 
powers of lhe property owners' association pursuant to Article 6 of Chapter 
3 of this title, the "Georgia Property Owners' Association Act"; 
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(3) A property owners' associ1ltion formed for the purposes of exercising the 
powers of an association of property owners that has not been formed 
pursuant to or which has not adopted the provisions of Article 6 of Chapter 
3 of this title, the "Geor&,ria Property Owners' Association Act," provided 
that such association shall comply wiih subsection (d) of Code Section 44-
3-232; 

(4) A person or entity under the general supervision of the Public Service 
Commission as provided for in subsection (a) of Code Section 46-2-20, 
provided that the fee is charged for expenses incurred in lhe administration 
of ongoing services or rights provided to the property interest conveyed; 

(5) A comtmmity land trust or community development corporation officially 
designated as a non-profit tax exempt organization according to section 
50 lc3 of the Internal Revenue Code, provided that the fee is 
charged for and applied to expenses incurred in the administration of 
ongoing community program services or rights provided to shared equity 
propet1y interests within, as applicable, Lhe land subject to the community 
land trust or the geographic area served by the Community Development 
Corporation in accordance with its organizational documents. 

(d) A conveyance of real property by gifl, devise, nonjudicial or judicial foreclosure, 
deed in lieu of foreclosure. court order, or operation of law sball be exempt from any 
permissible fees under this Code section. 

SECTIO N2. 

This Act shall become effective upon its approval by the Governor or upon its becoming 
Jaw without such approval. 

SECTION3. 

All laws and parts of laws in conflict with this Act are repealed. 
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